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COMMENT 
 

 

CONSTITUTIONAL PARENTAL RIGHTS AND THE 
CHILDHOOD OBESITY EPIDEMIC 

ALEXANDER LUTZ† 

I.  BACKGROUND 

A. The Scope and Effects of the Childhood Obesity 
Epidemic 

ne-third of American children are obese.1 This means one-
third of American children are more likely than their healthy 

friends to develop type 2 diabetes, joint problems, liver diseases, 
and crippling social and psychological problems that can continue 
into adulthood.2 Seventy percent of obese children have one or 
more of the factors—such as high blood pressure and high 
cholesterol—that cause heart disease,3 which is the leading cause 
of death in America.4 In 2010, heart disease cost our nation $444.2 
billion in healthcare costs and lost productivity.5 There is a simple, 
linear relationship between the degree to which a child is 

 

 †  Alumnus, Class of 2012, Wake Forest University School of Law. The author 
wishes to thank his girlfriend, Rachel, and his family for their unceasing support and 
encouragement. 
 1. Ron Nixon, School Lunch Proposals Set Off a Dispute, N.Y. TIMES, Nov. 2, 2011, at 
A19. 
 2. Basics About Childhood Obesity, CTRS. FOR DISEASE CONTROL & PREVENTION, 
http://www.cdc.gov/obesity/childhood/basics.html (last updated Apr. 27, 2012). 
 3. Id. 
 4. Leading Causes of Death, CTRS. FOR DISEASE CONTROL & PREVENTION, 
http://www.cdc.gov/nchs/fastats/lcod.htm (last updated Apr. 27, 2012). 
 5. Heart Disease Facts, CTRS. FOR DISEASE CONTROL & PREVENTION, 
http://www.cdc.gov/heartdisease/faqs.htm (last updated Apr. 27, 2012). 
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overweight and the risk of that child developing heart disease in 
adulthood.6 Childhood obesity is therefore an urgent problem 
that requires immediate attention. 

One way to address childhood obesity quickly and 
effectively is by controlling what children eat in schools. Children 
consume forty percent of their daily calories during the school 
lunch period.7 The Centers for Disease Control and Prevention 
(“CDC”) places the availability of sugary drinks and unhealthy 
foods on school campuses at the top of their list of causes of 
childhood obesity.8 In addition to being a leading cause of obesity, 
unhealthy school lunches and snacks are problems that are 
uniquely easy to fix. Public schools represent controlled 
environments in which a statutory mechanism for limiting 
students to healthy choices already exists.9 However, once students 
leave school, the barrage of junk food advertisements targeted at 
children and the widespread availability of such foods themselves 
are far more difficult to control.10 

B. School Nutrition Programs and the Ensuing Political 
Controversy 

A small number of schools, noting the rising epidemic of 
childhood obesity and the enormous curative potential of more 
strictly controlling what children eat for lunch and snacks at 

 

 6. Tiffany Sharples, Lifelong Effects of Childhood Obesity, TIME, Dec. 6, 2007, available 
at http://www.time.com/time/health/article/0,8599,1692184,00.html. 
 7. See Nixon, supra note 1. 
 8. See A Growing Problem, CTRS. FOR DISEASE CONTROL & PREVENTION, 
http://www.cdc.gov/obesity/childhood/problem.html (last updated Apr. 27, 2012). 
 9. Here I refer to the National School Lunch Program, which provides federal 
assistance to public and nonprofit private schools nationwide, and to the nutritional 
regulations of the United States Department of Agriculture. See generally National School 
Lunch Program Fact Sheet, U.S. DEP’T OF AGRIC. (Aug. 2012), available at 
http://www.fns.usda.gov/cnd/lunch/AboutLunch/NSLPFactSheet.pdf. See also Healthy, 
Hunger-Free Kids Act of 2010, Pub. L. No. 111–296, 124 Stat. 3183 (giving the federal 
government the authority to regulate food sold at schools through both vending machines 
and cafeterias). 
 10. See, e.g., Allison Aubrey, Kids And Teens See More Ads For Sugary Drinks, THE SALT: 
NPR’S FOOD BLOG (Oct. 31, 2011, 3:48 PM), http://www.npr.org/blogs/thesalt/2011/ 
10/31/141859893/kids-and-teens-see-more-ads-for-sugary-drinks?ft=1 &f=1001 (discussing 
a report from Yale University’s Rudd Center for Food Policy and Obesity which indicated 
that the exposure of children and teenagers to advertisements for sodas doubled between 
2008 and 2010, evidencing beverage companies’ voluntary agreement to reform 
advertising directed to young audiences has been ineffective). 
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school, have recently begun implementing a variety of policies 
intended to improve student health. In 2010, schools in Fairfax 
County, Virginia, and Washington, D.C., removed chocolate 
flavored milk from school cafeterias.11 That same year, the 
Pennsylvania State Board of Education introduced a proposal 
limiting the amount of cookies, cupcakes, and similar sweets 
schoolchildren could consume at parties for Halloween, 
Valentine’s Day, and student birthdays.12 And, in perhaps the most 
extreme example, the Little Village Academy on Chicago’s West 
Side implemented a policy in 2011 that limits students to eating 
the nutritionally approved lunches served at the school cafeteria 
and asks parents not to pack their children lunches or snacks 
unless the children are medically unable to eat the cafeteria 
lunches.13 

These attempts by schools to limit unhealthy eating habits 
and curb obesity have pushed the issue of regulating school 
lunches into the realm of public debate. School lunches have 
become another partisan battlefield, with liberals and nutritionists 
hailing these strict dietary controls as an important step in the 
right direction14 and comparing nutrition legislation to laws 
controlling tobacco consumption and requiring seatbelts in cars,15 
and conservatives distributing sugar cookies to schoolchildren to 
teach them “[the] beauty of laissez-faire.”16 

 

 11. See Kevin Sieff, Chocolate Milk Stirs Controversy in Schools, WASH. POST (Apr. 7, 
2011) http://www.washingtonpost.com/local/education/chocolate-milk-stirs-controversy-
in-schools/2011/04/07/AF6QB6MD_story.html. 
 12. See Elizabeth Gibson, Proposal Would Limit Sweet Snacks at School Parties, Starting in 
2012, PENNLIVE.COM (Nov. 10, 2010, 12:13 PM), http://www.pennlive.com/midstate/ 
index.ssf/2010/11/proposal_would_limit_sweet_sna.html. 
 13. See Monica Eng & Joel Hood, Chicago School Bans Some Lunches Brought from Home, 
CHI. TRIB. (Apr. 11, 2011, 3:42 AM), http://www.chicagotribune.com/news/ 
education/ct-met-school-lunch-restrictions-041120110410,0,2614451,full.story. 
 14. See, e.g., Penny Starr, Michelle Obama on Deciding What Kids Eat: ‘We Can’t Just 
Leave It Up to the Parents,’ CNSNEWS.COM (Dec. 13, 2010), http://www.cnsnews.com/ 
news/article/michelle-obama-deciding-what-kids-eat-we-can-t-just-leave-it-parents 
(“[W]hen our kids spend so much of their time each day in school, and when many 
children get up to half their daily calories from school meals, it’s clear that we as a nation 
have a responsibility to meet as well . . . we can’t just leave it up to the parents.”). 
 15. See, e.g., FAQ, YALE RUDD CTR. FOR FOOD POLICY & OBESITY, 
http://www.yaleruddcenter.org/what_we_do.aspx?id=118 (last visited Nov. 23, 2012). 
 16. Mary Bruce, Cookiegate: Sarah Palin Takes on ‘Nanny State’ Nutrition Guidelines, 
ABC NEWS (Nov. 9, 2010, 4:17 PM), http://abcnews.go.com/blogs/politics/2010/ 
11/sarah-palin-tackles-school-nutrition-debate-with-cookies. 
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From the milieu of political and public debate, an 
intriguing constitutional argument has emerged against programs 
intended to guide and limit children’s nutritional choices. This 
argument is based upon a constitutional right to control and 
direct the upbringing of one’s children as one sees fit, without 
interference from the State.17 Such “parental rights” were first 
recognized by the Supreme Court in the 1920s,18 and are 
something of a double-edged sword: while they ensure that 
cultural diversity persists from generation to generation and 
prevent American children from becoming “mere creature[s] of 
the state,”19 they are also, “for those who would have the State use 
its power and resources to improve the lives of children[,] . . . the 
greatest legal obstacle to government intervention to protect 
children from harmful parenting practices.”20 

This comment will argue that parental rights do not 
provide a valid legal basis for opposition to programs that seek to 
curb the American obesity epidemic by strictly controlling what 
children eat at school. This comment will first discuss the origins 
and nature of constitutional parental rights. Next, it will explore 
the evolution of parental rights over the last ninety years, and 
arrive at an understanding of the present scope of parental rights. 
This comment then concludes that constitutional parental rights 
apply most strongly when asserted in conjunction with a First 
Amendment free exercise claim or to prevent the parent-child 
relationship from ultimate dissolution by the State; and, further, 
that constitutional parental rights are subject to a significant 
exception where parental action would put children’s 
psychological or physical health at risk. Because school programs 
limiting children’s nutritional choices do not dissolve the parent-
child relationship or implicate the Free Exercise Clause, and 
because parental opposition to these programs clearly puts 
children’s health at risk, constitutional parental rights are 

 

 17. Lesley Lueke, Devouring Childhood Obesity by Helping Children Help Themselves, 32 J. 
LEGAL MED. 205, 213 (2011). 
 18. Meyer v. Nebraska, 262 U.S. 390 (1923). 
 19. Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 
510, 535 (1925). 
 20. James G. Dwyer, Parents’ Religion and Children’s Welfare: Debunking the Doctrine of 
Parents’ Rights, 82 CALIF. L. REV. 1371, 1372 (1994). 
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insufficient to overcome the public health interest of the State in 
addressing childhood obesity. 

II.  THE BIRTH OF PARENTAL RIGHTS 

A. The Taft Court’s Common Law Constitutionalism 

The birth of constitutional parental rights can be traced to 
three opinions handed down from the United States Supreme 
Court in the mid-1920s: Meyer v. Nebraska,21 Pierce v. Society of the 
Sisters of the Holy Names of Jesus and Mary,22 and Farrington v. 
Tokushige.23 These three cases were decided during an era in which 
the Supreme Court, led by Chief Justice William Howard Taft, 
sought to turn away from “paternalism in the civil law” and 
towards federal common law, which “stands for the utmost liberty 
of . . . individual[s]” to “work out their rights between them” and 
requires each individual to bear the corresponding “burden of 
looking out for himself.”24 Proceeding from this philosophical 
point of origin, the Taft Court felt itself capable of 
“correctly . . . discern[ing] the ‘public morals’ of the country, even 
in defiance of a contrary congressional judgment.”25 

This laissez-faire application of federal common law is 
perhaps most visible in the Taft Court’s notorious opinion in Black 
& White Taxicab Co. v. Brown & Yellow Taxicab Co.26 There, the 
Court relied on federal common law to enforce a monopolistic 
contract entered into by two Kentucky corporations, one of which 
had reincorporated in Tennessee in order to circumvent 
provisions of the Kentucky constitution that prohibited 
monopolies.27 This opinion provoked widespread criticism and 
was cited ten years later by the Hughes Court as a leading example 
of the “defects, political and social” that had resulted from 

 

 21. Meyer, 262 U.S. 390. 
 22. Pierce, 268 U.S. 510. 
 23. Farrington v. Tokushige, 273 U.S. 284 (1927). 
 24. William H. Taft, The Administration of Criminal Law, 15 Yale L.J. 1, 2 (1905). 
 25. Robert Post, Federalism in the Taft Court Era: Can It Be “Revived”?, 51 DUKE L.J. 
1513, 1592 (2002). 
 26. Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer 
Co., 276 U.S. 518 (1928). 
 27. Id. at 522–24, 526–27, 531. 
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allowing federal district courts sitting in diversity to apply federal 
common law.28 

B. Expanding Due Process in Meyer v. Nebraska 

The Meyer decision, in which parental rights were first 
mentioned, is another problematic scion of the Taft Court’s 
laissez-faire common law jurisprudence. In Meyer, the Court 
upheld a challenge to a Nebraska statute that criminalized the 
teaching of any subject in any school, whether private or public, in 
a language other than English.29 The statute further criminalized 
the teaching of any foreign language—other than ancient 
languages such as Latin, Greek, and Hebrew—to schoolchildren 
who had not yet completed the eighth grade, which at the time 
was generally accomplished at the age of twelve.30 

In weighing the State’s interest in limiting children’s 
exposure to foreign languages31 against a teacher’s “right thus to 
teach and the right of parents to engage him so to instruct their 
children,”32 the Taft Court turned out its Meyer opinion from the 
same common law mold that produced Black & White Taxicab. 
Specifically, the Court compared the Nebraska statute to the 
ancient Spartan practice of raising children from the age of seven 
in State-controlled barracks,33 and contrasted this Huxleyan vision 
of America with a novel and far-reaching interpretation of the Due 
Process Clause of the Fourteenth Amendment. In the Meyer 
Court’s view, that Clause protects: 
 

[N]ot merely freedom from bodily restraint but also 
the right of the individual to contract, to engage in 
any of the common occupations of life, to acquire 
useful knowledge, to marry, establish a home and 
bring up children, to worship God according to the 

 

 28. Erie R.R. Co. v. Tompkins, 304 U.S. 64, 73–75 (1938) (overruling Swift v. Tyson, 
41 U.S. (16 Pet.) 1 (1842)). 
 29. Meyer v. Nebraska, 262 U.S. 390, 397 (1923). 
 30. Id. at 397, 400–01. 
 31. Id. at 402–03 (“No emergency has arisen which renders knowledge by a child of 
some language other than English so clearly harmful as to justify its inhibition . . . . We are 
constrained to conclude that the statute as applied is arbitrary and without reasonable 
relation to any end within the competency of the state.”). 
 32. Id. at 400. 
 33. Id. at 401–02. 
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dictates of his own conscience, and generally to 
enjoy those privileges long recognized at common 
law as essential to the orderly pursuit of happiness 
by free men.34 

C. Pierce v. Society of Sisters and Farrington v. 
Tokushige 

Two years later, the Taft Court drew upon the expansive 
Meyer interpretation of the Fourteenth Amendment’s Due Process 
Clause in Pierce v. Society of Sisters.35 In Pierce, two private schools—
one a parochial school appended to a Roman Catholic orphanage, 
and the other a military academy36—challenged an Oregon statute 
requiring parents, under pain of criminal penalties, to send their 
children between the ages of eight and sixteen to public schools.37 
As in Meyer, the Pierce Court appealed to the “fundamental theory 
of liberty upon which all governments in this Union repose,”38 and 
balanced the relevant interests of the State39 against the 
Fourteenth Amendment Due Process Clause rights of parents “to 
direct the upbringing and education of children under their 
control.”40 And, as in Meyer, the court in Pierce upheld the 
challenge to the statute,41 declaring emphatically that “[t]he child 
is not the mere creature of the state.”42 

Farrington v. Tokushige,43 the last of the three cases which 
gave rise to the doctrine of parental rights, does less than Meyer 
 

 34. Id. at 399 (emphasis added). 
 35. Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 510 
(1925). 
 36. Id. at 531–33. 
 37. Id. at 530. 
 38. Id. at 535. 
 39. Id. at 534–35 (“Certainly there is nothing in the present records to indicate that 
[appellees] have failed to discharge their obligations to patrons, students, or the state. 
And there are no peculiar circumstances or present emergencies which demand 
extraordinary measures relative to primary education. . . . [R]ights guaranteed by the 
Constitution may not be abridged by legislation which has no reasonable relation to some 
purpose within the competency of the state. The fundamental theory of liberty upon 
which all governments in this Union repose excludes any general power of the state to 
standardize its children by forcing them to accept instruction from public teachers 
only.”). 
 40. Id. 
 41. Id. at 536. 
 42. Id. at 535. 
 43. Farrington v. Tokushige, 273 U.S. 284 (1927). 
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and Pierce to establish the doctrine’s nature and rationale but does 
expand the applicability of the doctrine in an important way. 
Because both Meyer and Pierce arose from challenges to state 
statutes, both cases developed constitutional parental rights by 
expansively interpreting the Due Process Clause of the Fourteenth 
Amendment.44 Farrington, on the other hand, presented the Court 
with a constitutional challenge to a statute enacted by the 
Hawaiian legislature during the period between the annexation of 
Hawaii by the United States in 1898 and the recognition of Hawaii 
as a state in 1959.45 This statute placed a prohibitive tax on schools 
in Hawaii in which classes were taught in any language other than 
English or Hawaiian.46 In affirming an injunction against the 
enforcement of the statute, the Court in Farrington held that the 
parental rights developed in Meyer and Pierce are guaranteed by 
the Due Process Clause of the Fifth Amendment as much as that 
of the Fourteenth Amendment.47 

D. Applying Parental Rights After the End of the 
Lochner Era 

Had Meyer and Pierce not been recently cited by the 
Supreme Court,48 the applicability of the doctrine of parental 
rights would be questionable. While both Meyer and Pierce are 
clearly products of the Taft Court’s zeal for common law 
expansion of due process, both cases were also decided on the 
basis of the economic rights of the plaintiffs.49 It was essential to 
the Court’s decision in Meyer v. Nebraska that the plaintiff, a 
German teacher at a parochial school, had an economic interest 
in the outcome of the case; the Court emphasized the right of the 
teacher to teach and the right of parents to hire him to teach their 

 

 44. Id. at 298–99 (“The general doctrine touching rights guaranteed by the 
Fourteenth Amendment to owners, parents and children in respect of attendance upon 
schools has been announced in recent opinions.”) (citing Meyer v. Nebraska, 262 U.S. 
390 (1923); Bartels v. Iowa, 262 U. S. 404 (1923); Pierce v. Society of Sisters of the Holy 
Names of Jesus and Mary, 268 U. S. 510 (1925)). 
 45. Id. at 290. 
 46. Id. at 291. 
 47. Id. at 298–99. 
 48. Troxel v. Granville, 530 U.S. 57, 65 (2000). 
 49. William G. Ross, The Contemporary Significance of Meyer and Pierce for Parental 
Rights Issues Involving Education, 34 AKRON L. REV. 177, 178 (2000). 
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children.50 The Court focused even more clearly on economic 
interests in Pierce v. Society of Sisters, noting that “enforcement of 
the statute [requiring children to attend public schools] would 
seriously impair, perhaps destroy, the profitable features 
of . . . [parochial schools’] business and greatly diminish the value 
of their property.”51 Comparing the plaintiff parochial schools’ 
loss of students to a business’s loss of customers, the Pierce Court 
wrote that the parochial schools’ economic interests in the 
outcome of the case were “clear and immediate, [and] within the 
rule approved in . . . many other cases where injunctions have 
been issued to protect business enterprises against interference 
with the freedom of patrons or customers.”52 

This focus on economic due process rights marks both 
Meyer and Pierce as part of the Lochner53 era of cases, characterized 
by the repeated invalidation of federal legislation on the basis of 
economic rights such as freedom of contract.54 The Court’s 
landmark decision in West Coast Hotel Co. v. Parrish,55 which 
brought the Lochner era to an end, signaled a sharp break from 
the Court’s past reliance on economic due process rights. Were 
Meyer and Pierce not relied upon in subsequent decisions of the 
Court involving the Due Process Clause of the Fourteenth 
Amendment, those two cases might have been shelved as 
unreliable relics of a bygone jurisprudential era. However, as the 
next section demonstrates, Meyer, Pierce, and Farrington have been 
relied upon by the Court since the West Coast Hotel decision,56 thus 
incorporating them into the Court’s contemporary view of the 
Due Process Clauses. Although the continued vitality of the 
original parental rights cases is therefore established, the scope of 

 

 50. Meyer v. Nebraska, 262 U.S. 390, 400 (1923). 
 51. Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 
510, 531 (1925). 
 52. Id. at 536 (citing Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917); 
Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921); American Steel Foundries v. 
Tri-City Central Trades Council, 257 U.S. 184 (1921); Neb. Dist. of Evangelical Lutheran 
Synod of Mo., Ohio, & Other States v. McKelvie, 262 U.S. 404 (1923)). 
 53. Lochner v. New York, 198 U.S. 45 (1905). 
 54. See generally Matthew J. Lindsay, In Search of “Laissez-Faire Constitutionalism,” 123 
HARV. L. REV. F. 55 (2010) (discussing the rise, fall, and historical causes of the Lochner era 
of economic due process jurisprudence). 
 55. West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 
 56. E.g., Roe v. Wade, 410 U.S. 113, 152 (1973); Griswold v. Connecticut, 381 U.S. 
479, 482 (1965). 
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those rights—and their applicability as against school programs 
intended to promote nutrition and curb childhood obesity—are 
by no means equally clear. 

III.  THE MODERN SCOPE OF CONSTITUTIONAL PARENTAL 

RIGHTS 

In the ninety years since the invention of parental rights in 
Meyer v. Nebraska, the Court has had ample opportunity to revisit 
this due process doctrine. While the Court has availed itself of that 
opportunity on several occasions, the resulting patchwork of cases 
requires some analysis and comparison in order to reveal a clear 
picture of the scope of parental rights. This section will discuss 
eight decisions in which the Court has considered constitutional 
parental rights since Meyer, Pierce, and Farrington were decided. 
Language from those decisions is organized into two groups, the 
first containing passages that tend to expand the scope of parental 
rights, and the second explaining a major limitation that the 
Court has placed on parental rights’ applicability. 

A. The Expansive Breadth of Parental Rights 

i. Parental Rights and the Free Exercise of 
Religion 

The greatest expansion of constitutional parental rights 
since their inception can be found in the Court’s opinion in 
Wisconsin v. Yoder.57 In Yoder, the Court explicitly relied upon the 
Meyer decision58 to uphold a challenge by Amish and Mennonite 
citizens to Wisconsin’s compulsory school attendance law, which 
mandates attendance until children reach sixteen years of age.59 
As the statute was applied to compel their children to attend high 
school, the Amish and Mennonites opposed it on the basis of their 
parental rights and right to free exercise of their religion.60 The 
State asserted its interest in providing full primary and secondary 
education to all children in Wisconsin, arguing that this interest 
justified the State acting as parens patriae to extend such an 

 

 57. Wisconsin v. Yoder, 406 U.S. 205 (1972). 
 58. Id. at 232–33. 
 59. Id. at 207–09. 
 60. Id. at 214–15. 
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education to children regardless of the wishes of their parents.61 
Yet even the State’s “paramount responsibility” to educate its 
citizens,62 the Court held, must yield before “the liberty of parents 
and guardians to direct the upbringing and education of children 
under their control” when that right is joined with a claim for the 
free exercise of religion.63 When constitutional parental claims are 
joined with such a First Amendment claim, Wisconsin v. Yoder 
makes it clear that “more than merely a ‘reasonable relation to 
some purpose within the competency of the State’” is required for 
the State to prevail.64 

ii. Severance by the State of the Parent-Child 
Relationship 

The Court further expanded the doctrine of parental 
rights to create a high standard the State must meet before utterly 
dissolving the parent-child relationship. In Stanley v. Illinois,65 the 
Court relied upon this application of parental rights to hold that a 
father was entitled to a hearing on the matter of his fitness as a 
parent before his children became wards of the State upon the 
death of their mother.66 In reversing the denial of such a hearing 
on the basis of an Illinois statute presuming that all unmarried 
men were unfit parents,67 the Court reiterated the “cardinal” 
principle that “the custody, care and nurture of the child reside 
first in the parents, whose primary function and freedom include 
preparation for obligations the state can neither supply nor 
hinder.”68 

Likewise, in Santosky v. Kramer,69 the Court relied upon the 
doctrine of constitutional parental rights in holding that the State 
must prove at least by clear and convincing evidence,70 rather than 

 

 61. Id. at 229–30. 
 62. Id. at 213. 
 63. Id. at 233 (quoting Pierce v. Society of the Sisters of the Holy Names of Jesus and 
Mary, 268 U.S. 510, 535 (1925)). 
 64. Id. 
 65. Stanley v. Illinois, 405 U.S. 645 (1972). 
 66. Id. at 649. 
 67. Id. at 646. 
 68. Id. at 651 (quoting Prince v. Massachusetts, 321 U.S. 158, 166 (1944)). 
 69. Santosky v. Kramer, 455 U.S. 745 (1982). 
 70. Id. at 769–70. 
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by a mere preponderance of the evidence,71 that a child has been 
“permanently neglected” before the State can terminate the 
parents’ interests in the child.72 The doctrine of parental rights 
creates a heightened standard in a proceeding to utterly sever the 
parent-child relationship because of the essential nature of the 
right73 and because “persons faced with forced dissolution of their 
parental rights have a more critical need for procedural 
protections than do those resisting state intervention into ongoing 
family affairs.”74 This suggests that the Court adjusts the weight 
given to parental rights in accordance with the finality and scope 
of the particular parental right being asserted, and that the 
preservation of a fundamental parental interest in the child is 
among the weightiest of parental rights. 

iii. Waiver of Parental Rights Through Disuse 

Quilloin v. Walcott75 shows the other end of this spectrum, in 
which parental rights applied in less dire circumstances may be 
given less weight by the Court. In that case, a biological father who 
had never legally acknowledged his child born out of wedlock, nor 
attempted to seek visitation rights, sought such rights specifically 
in order to block the adoption of the child by the mother’s 
husband.76 The Court acknowledged that the biological father’s 
interest in his child fell within the scope of constitutionally 
protected parental rights77 but affirmed the lower courts’ denial of 
the father’s attempts to block the adoption.78 The Court reasoned 
that the father had never before sought custody or visitation rights 
with respect to his child, and rather than breaking up a family 
unit, the adoption proceeding in this case represented the legal 
recognition of a “family unit already in existence.”79 In such a 
situation, the father’s parental rights yielded to the State’s simple 

 

 71. Id. at 768. 
 72. Id. at 747. 
 73. Id. at 753. 
 74. Id. 
 75. Quilloin v. Walcott, 434 U.S. 246 (1978). 
 76. Id. at 247. 
 77. Id. at 255. 
 78. Id. 
 79. Id. 
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determination that the adoption would be in the “best interests of 
the child.”80 

iv. The Right to Determine the “Best 
Interests of the Child” 

In its most recent decision concerning the doctrine of 
constitutional parental rights, Troxel v. Granville,81 the Supreme 
Court revisited the “best interests of the child” analysis and held 
that fit parents’ determination as to what is in the best interests of 
their children must be given legal weight.82 The Troxel Court 
affirmed the Washington Supreme Court’s invalidation of a 
Washington statute83 allowing any person to petition a court for 
visitation rights at any time and allowing a court to grant such 
visitation rights based solely on the court’s determination that 
such visitation would be in the best interests of the child.84 Citing 
the “presumption that fit parents act in the best interests of their 
children,”85 the Court wrote that “so long as a parent adequately 
cares for his or her children (i.e., is fit), there will normally be no 
reason for the State to inject itself into the private realm of the 
family.”86 

Thus, since Meyer, Pierce, and Farrington, the Court has 
clarified that the weight accorded to constitutional parental rights 
varies with the specific parental right being asserted and with the 
context in which that right is asserted. The Court has further 
clarified, in Yoder, Stanley, Santosky, and Quilloin, that constitutional 
parental rights are at their strongest when coupled with a First 
Amendment claim under the Free Exercise Clause or when 
invoked against State attempts to terminate parental interests in a 
child altogether. And, in Troxel, the Court determined that fit 
parents have a constitutional right, in the context of custody 
hearings, to determine what is in the best interests of their 
children. 

 

 80. Id. 
 81. Troxel v. Granville, 530 U.S. 57 (2000). 
 82. Id. at 70. 
 83. Id. at 75. 
 84. Id. at 67. 
 85. Id. at 68. 
 86. Id. 
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B. The Exception to Parental Rights: Preserving 
Children’s Health 

Just as the Court has recognized situations in which 
constitutional parental rights are given enhanced weight, so too 
has the Court recognized a significant exception to the 
applicability of such parental rights. Even when constitutional 
parental rights are coupled with a Free Exercise Clause claim and 
thus are at their strongest, they “may be subject to limitation . . . if 
it appears that parental decisions will jeopardize the health or 
safety of the child, or have a potential for significant social 
burdens.”87 In other words, although courts apply constitutional 
parental rights from the starting presumption “that natural bonds 
of affection lead parents to act in the best interests of their 
children,”88 that presumption can be rejected and parental rights 
given an accordingly diminished scope where children’s “physical 
or mental health is jeopardized.”89 

This exception to parental rights was the basis of the 
Court’s decision in Prince v. Massachusetts,90 in which the Court 
affirmed the conviction91 of a mother who violated Massachusetts 
state law prohibiting child labor92 by allowing her nine-year-old 
niece, over whom she had custody, to sell magazines on the 
sidewalk93 and engage in “street preaching.”94 The Court gave 
appropriate weight to the “sacred private interests, basic in a 
democracy,” advocated by the defendant, to control the 
upbringing of her children and her niece in accordance with the 
tenants of their religion.95 However, the Court noted that, in a 
situation where a parent or custodian’s exercise of such “sacred 
interests” presents a risk to the child’s physical or psychological 
well-being—such as the situation in this case, given the dangerous 
nature of street preaching96—constitutional parental rights come 
 

 87. Wisconsin v. Yoder, 406 U.S. 205, 233–34 (1972). 
 88. Parham v. J.R., 442 U.S. 584, 602 (1979). 
 89. Id. at 603. 
 90. Prince v. Massachusetts, 321 U.S. 158 (1944). 
 91. Id. at 171. 
 92. Id. at 160–61. 
 93. Id. at 161–62. 
 94. Id. at 169. 
 95. Id. at 165. 
 96. See id. at 169–70 (“Street preaching, whether oral or by handing out literature, is 
not the primary use of the highway, even for adults. . . . [F]or obvious reasons . . . the 
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into conflict with “the interest of youth itself, and of the whole 
community, that children be both safeguarded from abuses and 
given opportunities for growth into free and independent well-
developed . . . citizens.”97 Noting that “[a] democratic society 
rests, for its continuance, upon the healthy, well-rounded growth 
of young people into full maturity as citizens,”98 the Court wrote 
emphatically that “[p]arents may be free to become martyrs 
themselves. But it does not follow that they are free, in identical 
circumstances, to make martyrs of their children before they have 
reached the age of full and legal discretion when they can make 
that choice for themselves.”99 

Prince formed the basis of the Court’s per curiam 
affirmation, in Jehovah’s Witnesses in Washington v. King County 
Hospital Unit No. 1 (Harborview),100 of a federal district court’s 
opinion that Jehovah’s Witnesses did not have a constitutional 
parental right to deny their children potentially lifesaving blood 
transfusions during surgery.101 Constitutional parental rights, even 
when joined to a First Amendment free exercise claim, were so 
subordinated to the State’s interest in the preservation of a child’s 
health that the State was permitted to temporarily sever the 
parents’ interest in the child by declaring the child a ward of the 
court.102 The life-or-death facts of the case involved Jeffrey Elam, 
the minor son of two Jehovah’s Witnesses, who was injured in a car 
crash and required immediate surgery.103 However, because the 
child’s parents refused to allow the child to receive any blood 
transfusions that might become necessary during the course of the 

 

validity of . . . a prohibition applied to children not accompanied by an older person 
would hardly seem open to question. . . . The zealous though lawful exercise of the right 
to engage in propagandizing the community, whether in religious, political or other 
matters, may and at times does create situations difficult enough for adults to cope with 
and wholly inappropriate for children, especially of tender years, to face.” (footnotes 
omitted)). 
 97. Id. at 165. 
 98. Id. at 168. 
 99. Id. at 170. 
 100. Jehovah’s Witnesses in Wash. v. King Cnty. Hosp. Unit No. 1 (Harborview), 390 
U.S. 598 (1968). 
 101. Jehovah’s Witnesses in Wash. v. King Cnty. Hosp. Unit No. 1 (Harborview), 278 
F. Supp. 488, 505 (W.D. Wash. 1967), aff’d per curiam 390 U.S. 598 (1968). 
 102. Id. at 504–05. 
 103. Id. at 497. 



LUTZ (DO NOT DELETE) 4/14/2013  9:04 PM 

226 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 3:1 

operation,104 the two attending surgeons refused to begin the 
procedure.105 The surgery was eventually performed, and Jeffrey’s 
life saved,106 because of Washington statutes that allowed superior 
court judges to temporarily declare children of Jehovah’s 
Witnesses as wards of the State in order to allow them to receive 
blood transfusions over the express objections of their parents.107 
In upholding these statutes as constitutional, the district court 
noted that the parents’ constitutional parental and free exercise 
rights “do[] not include liberty to . . . expose the child . . . to ill 
health or death.”108 

The Court reiterated the “health and safety of the child” 
exception to the doctrine of constitutional parental rights in 
Parham v. J.R.,109 in which a class of minor children110 challenged 
Georgia procedures allowing parents to voluntarily, and without 
oversight by the State, admit their children to psychiatric 
hospitals.111 The Court concluded that the existing procedures for 
admitting children for psychiatric care were constitutionally 
sufficient112 but recalled its earlier opinions to the effect that “a 
state is not without constitutional control over parental discretion 
in dealing with children when their physical or mental health is 
jeopardized.”113 Where the health or safety of children is at issue, 
the law’s fundamental “Western . . . concepts of the family as a 
unit with broad parental authority over minor children” must 
yield.114 Collectively, the Court’s opinions in Prince, Jehovah’s 
Witnesses of Washington, and Parham emphasize that, while 
constitutional parental rights are in general not easily abrogated, 

 

 104. See id. at 502 (“Plaintiffs believe and accept as authoritative and binding upon 
them the admonition of Almighty God Jehovah found in the Holy Bible commanding 
Christians to ‘abstain from blood.’ Their belief places a positive religious duty on the 
father in particular to . . . see that no member of his family receives a blood transfusion, 
and no court or other official body can relieve him of that responsibility.”). 
 105. Id. at 497. 
 106. Id. 
 107. Id. at 498–99. 
 108. Id. at 504 (citing Prince v. Massachusetts, 321 U.S. 158, 166 (1944)). 
 109. Parham v. J.R., 442 U.S. 584, 603 (1979). 
 110. Id. at 587 n.2. 
 111. Id. at 590–91. 
 112. Id. at 620–21. 
 113. Id. at 603. 
 114. Id. at 602. 
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such rights may not be the basis for parental decisions that put the 
health, safety, and wellbeing of children at risk. 

IV.  APPLYING MODERN PARENTAL RIGHTS TO SCHOOL 

NUTRITION PROGRAMS 

In light of the opinions discussed above, which collectively 
elucidate the contemporary contours of the doctrine of 
constitutional parental rights, consider the hypothetical claim of a 
parent in one of the school districts that has implemented policies 
controlling what children eat at school in order to curb the rising 
epidemic of childhood obesity. The hypothetical school has 
adopted a rule asking that the hypothetical parent refrain from 
sending its child to school with unhealthy treats for the child’s 
class on the child’s birthday, or from packing lunches or snacks 
for the child unless the child has a medical condition rendering it 
unable to eat the lunches and snacks served in the school 
cafeteria. Assuming that the policy was adopted by a state 
government or a public school, thus allowing for the possibility of 
a constitutional claim, can the modern doctrine of constitutional 
parental rights provide a basis for a successful challenge to the 
school’s policy? 

A child whose parent is willing to raise a constitutional 
challenge over the right to prepare school lunches and snacks is 
almost certainly not neglected, and therefore Troxel indicates that 
our hypothetical parent has the right to determine what is in the 
best interests of the child.115 Likewise, the parental rights of our 
hypothetical parent are unlikely to be given reduced weight, as 
seen in Quilloin, as such parental rights have likely not atrophied 
through disuse and are not being used to block legal recognition 
of a family unit already in existence.116 

It is equally certain, however, that the parental rights of this 
hypothetical parent do not fall within the cases in which the Court 
has given constitutional parental rights their greatest weight. A 
school policy limiting what children eat at school falls far below 
the level of intrusion upon the parent-child relationship seen in 
Stanley117 and Santosky,118 in which the doctrine of constitutional 

 

 115. Troxel v. Granville, 530 U.S. 57, 69–70 (2000). 
 116. Quilloin v. Walcott, 434 U.S. 246, 255 (1978). 
 117. Stanley v. Illinois, 405 U.S. 645, 649 (1972). 
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parental rights was given increased weight in opposition to 
attempts by the State to sever the parent-child relationship 
altogether. Unless the parent is attempting to inculcate in the 
child a religion which includes among its key tenets the 
consumption of junk food, this parent’s parental rights claim is 
very unlikely to be given the paramount weight seen in Yoder.119 

Given the incredible health risks associated with childhood 
obesity and the increasing rate at which Americans are obese,120 a 
parental rights claim against school programs aimed at improving 
student nutrition would fall squarely within the exception to the 
parental rights doctrine for parental decisions that put the health 
of the child at risk. As seen in Prince,121 Jehovah’s Witnesses in 
Washington,122 and Parham,123 parents are free to engage in 
dangerous behavior as their mature judgment may dictate, but 
they are not free to “make martyrs of their children”124 by leading 
them down the same dangerous path. Although parents may 
decide with impunity to consume unhealthy foods and sugary 
drinks, the modern scope of constitutional parental rights does 
not provide a legal basis for parents to make that same decision on 
behalf of their children where the State has asserted a 
countervailing public health interest. Indeed, given the scope of 
America’s obesity problem and the urgent need to provide a 
better quality of life for our children, it may fairly be asked 
whether the necessity of preventing childhood obesity is a modern 
“emergency” of the type noted as being absent in Meyer125 and 
Pierce.126 While parents’ legal authority to control the upbringing 
of their children is extremely broad, it does not justify a 
constitutional right to allow children to become obese. 

 

 118. Santosky v. Kramer, 455 U.S. 745, 753 (1982). 
 119. Wisconsin v. Yoder, 406 U.S. 205, 233 (1972). 
 120. See supra Part I. 
 121. Prince v. Massachusetts, 321 U.S. 158, 165, 168 (1944). 
 122. Jehovah’s Witnesses in Wash. v. King Cnty. Hosp. Unit No. 1 (Harborview), 278 
F. Supp. 488, 504–05 (W.D. Wash. 1967), aff’d per curiam, 390 U.S. 598 (1968). 
 123. Parham v. J.R., 442 U.S. 584, 602–03 (1979). 
 124. Prince, 321 U.S. at 170. 
 125. Meyer v. Nebraska, 262 U.S. 390, 403 (1923). 
 126. Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 U.S. 
510, 534 (1925). 
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V.  CONCLUSION 

The contemporary doctrine of constitutional parental 
rights cannot form the basis of a legal challenge to school policies 
that limit the amount of unhealthy snacks, sugary drinks, and 
other low-nutrition foods children consume during school hours. 
This comment does not argue that all schools should immediately 
enact such policies, that such policies are a “silver bullet” that will 
completely end the American epidemic of childhood obesity, or 
that the federal government is the best arbiter of what children 
ought to eat. Our understanding of nutritional science is highly 
advanced but still imperfect, and it may be that, at some point in 
the future, our present conclusions about the negative health 
effects of a high-sugar, high-fat diet for children are drawn into 
question. But, at present, school policies limiting students to 
healthy choices while they are at school are a way to make a 
potentially dramatic positive impact on children’s health across 
the country. Where such policies are properly put into place, the 
doctrine of constitutional parental rights will not be the 
instrument of their undoing. 


