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I. INTRODUCTION 

[W]e aren’t entitled—the mayor [Michael 
Bloomberg] is not entitled—to take for granted 
that we know what is bad and what is good. These 
values are always up for grabs. . . . Does drinking 
large sodas (and here you can substitute your 
favorite vice: drinking alcohol, smoking tobacco or 
pot, eating high-fat foods, sweets) belong to 
anyone’s legitimate conception of the good life even 
though it is dangerous? No public health statistics 
will solve this for you. It is a question about value. In 
particular, it is a question about the value of 
pleasure. Soda has no place in my conception of the 
good. But pleasure does. And it seems to me that 
the attack on soda and candy—an attack that is 
really just getting going, I fear—like the older and 
still ongoing attacks on drugs, tobacco and alcohol, 
is an attack on the value of pleasure. We’ve left the 
domain of public health, here. We are squarely in 
the domain of value.1 

-Alva Noë, “The Value in Sweet Drinks” 

 

 † Anne Barnhill, Ph.D., is an Assistant Professor in the Department of Medical 
Ethics and Health Policy.  She is also a Senior Fellow at the Leonard Davis Institute of 
Health Economics at the University of Pennsylvania.  
 1. Alva Noë, The Value in Sweet Drinks, NPR (Sept. 24, 2012, 2:54 PM), http://www.n 
pr.org/blogs/13.7/2012/09/24/161277720/the-value-in-sweet-drinks. 
 



2 BARNHILL_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:25 PM 

2 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 5:1 

 
 

The mere fact that we continue to eat doesn’t entail 
that we are continuing to enjoy it—often we eat 
absent-mindedly, simply because there is food in 
front of us, particularly if it is salty. If we had to do 
something active to get those fries—to put a penny 
in the table-side dispenser to get each fry rather 
than paying up front for the whole serving—how 
many would we buy? And even if we do continue to 
enjoy as we eat our way through the supersized 
portion of fries, it seems likely that there will be 
diminishing marginal returns—we enjoy the fifty-
second French fry a lot less than the first. . . . My 
guess is that a lot of the eating associated with 
larger portion sizes is passive eating, the sort we do 
because it is in front of us.2 

-Sarah Conly, Against Autonomy 
 

hilosophers Alva Noë and Sarah Conly have two starkly 
different views of the psychology of consuming unhealthy food 

and the ethics of policies that try to limit such consumption. Noë 
argues that the big soda ban, New York City’s failed effort to 
prohibit the sale of large sugary drinks, unjustifiably imposed one 
set of values upon everyone—values according to which health is 
more important than pleasure. Conly, who supports policies, such 
as the failed New York City soda policy, that limit the portion sizes 
of unhealthy foods, questions the presumption that people 
consume large portions because they provide more pleasure. 
These divergent views of the psychology of consumption 
correspond to divergent views about the ethics of government 
policies that aim to limit consumption of unhealthy foods. 

Conly and Noë’s arguments are exemplars of a set of 
interrelated ethical arguments for and against policies that limit 
the availability of unhealthy foods, most notably the failed New 
York City big-soda ban. Opponents argue that these policies 
unduly restrict individual choice, are nannying and infantilizing, 
prevent people from engaging in utility-promoting and welfare-

 
 2. SARAH CONLY, AGAINST AUTONOMY: JUSTIFYING COERCIVE PATERNALISM 165 
(2013) (footnote omitted). 

P 



2 BARNHILL_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:25 PM 

2015] CHOICE, RESPECT AND VALUE  3 

 
enhancing behavior, and impose one set of values upon everyone. 
Simply put, these policies are seen as objectionably paternalistic. 
Proponents of these policies, on the other hand, conceptualize 
unhealthy eating as “mindless eating”—rationally defective 
behavior that results from a lack of information, cognitive biases, 
environmental cues, and neurophysiological processes that 
dispose one to overconsumption.3  Policies that prevent unhealthy 
eating can prevent people from engaging in rationally defective 
behavior, thereby promoting individual autonomy and helping 
people act in accordance with their preferences and goals. 
Opponents and proponents dispute whether limiting the 
availability of unhealthy food is unacceptably paternalistic, and the 
answer to this dispute is seen to depend on the kind of behavior 
unhealthy eating is.4  Is unhealthy eating a voluntary behavior? 
Does it reflect an informed choice? Is it the result of cognitive 
biases? Does it reflect the individual’s preferences? Does it help 
the individual achieve (or undermine) her ends? 

This paper maps out some of the discourse among 
philosophers and bioethicists around paternalism, choice, and 
rationally defective behavior, as it pertains to policies limiting food 
options, and makes a recommendation about what is missing from 
the discourse.  While ethical discourse around paternalism, choice 
and rationally defective behavior captures some of what is ethically 
significant about limiting choice, it does not capture all that is at 
stake. The ethics of healthy eating policy should more fully 
incorporate a discussion of value—including the value and 
disvalue of eating experiences involving unhealthy food, and the 
symbolic value of food choice.5 In a limited way, a discussion of 

 
 3. See e.g., Brian Wansink, David R. Just & Collin R. Payne, Mindless Eating and 
Healthy Heuristics for the Irrational, 99 AM. ECON. REV. 165, 167 (2009) (explaining why 
environmental factors may unknowingly influence food consumption).  
 4. David Brooks, The Nudge Debate, N.Y. TIMES, Aug. 9, 2013, at A19 http://www.nyti 
mes.com/2013/08/09/opinion/brooks-the-nudge-debate.html?_r=0 (discussing cognitive 
biases and whether paternalistic government policies are acceptable in light of them); 
Nancy Kass et al., Ethics and Obesity Prevention: Ethical Considerations in 3 Approaches to 
Reducing Consumption of Sugar-Sweetened Beverages, 104 AM. J. PUB. HEALTH 787 (2014). 
 5. Anne Barnhill & Katherine F. King, Evaluating Equity Critiques in Food Policy: The 
Case of Sugar-Sweetened Beverages, 41 J.L. MED. & ETHICS 301, 306 (2013) (discussing the 
symbolic value of food choice); see Anne Barnhill et al., The Value of Unhealthy Eating and 
the Ethics of Healthy Eating Policy, 24 KENNEDY INST. ETHICS J. 187 (2014)(discussing the 
value of unhealthy eating and its relevance for healthy eating policy). Many of the ideas 
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value is already included in the popular and academic discussion. 
Many commentators have noted that healthy eating policies 
promote health (a valuable state) at the expense of pleasure and 
convenience (which are ways in which some consumers find 
unhealthy foods valuable).6 However, food experience is 
meaningful and valuable for individuals and groups in a range of 
other ways.7 Food is a source of sustenance, aesthetic pleasure, and 
comfort to individuals, and sharing food is a powerful social glue. 
Certain foods have a special role in familial and cultural traditions, 
and what we eat expresses our personal and group identities.8 

A more thorough examination of the ways in which eating 
has value and disvalue would enrich the ethical conversation, and 
might help improve the design and ethics of healthy eating 
policies. If policymakers understand more completely the value 
and disvalue of unhealthy eating, they can design interventions 
that make food experiences healthier without diminishing these 
food experiences’ positive value. They can also make smarter 
trade-offs between health and other values, when such trade-offs 
prove necessary. 

Section two discusses issues central to the ethical discourse 
among philosophers and bioethicists about paternalism, choice 
and “mindless eating.” Section three discusses what is missing 
from the discourse—an examination of the value and disvalue of 
unhealthy eating, and the symbolic value of food choice—and how 

 
expressed in this paper and particularly in sections IIB, III and IV, were developed in 
conversation with Katherine King, Nancy Kass and Ruth Faden.   
 6. See Edward L. Glaeser, Demonizing, and/or Taxing Soda, N.Y. TIMES (Sept. 22, 
2009, 7:15 AM), http://economix.blogs.nytimes.com/2009/09/22/demonizing-andor-tax 
ing-soda (explaining that for many people the pleasure of sugary soda may just be more 
important than the health consequences of a few extra calories); see also Noë, supra note 1. 
 7. David Resnik, Trans Fat Bans and Human Freedom, 10 AM. J. BIOETHICS 27, 29 
(2010). David Resnik identifies multiple ways in which “food has a significant impact on 
one’s quality of life” eating, preparing, and serving food is pleasurable; food has ethnic, 
cultural, and religious significance; food plays an important role in family traditions and 
customs. Id. Resnik concludes: “[t]hus, the freedom to decide what one eats is an 
important freedom that should not be restricted unnecessarily.”Id. 
 8. E.N. ANDERSON, EVERYONE EATS: UNDERSTANDING FOOD AND CULTURE 124–139, 
154–60 (2d ed. 2005); AMY E. GUPTILL ET AL. FOOD & SOCIETY: PRINCIPLES AND 

PARADOXES 16–20 (2013); Paul Rozin & Michael Siegal, Vegemite as a Marker of National 
Identity, 3 GASTRONOMICA: J. FOOD & CULTURE 63, 63 (2003); Mark Weiner, Consumer 
Culture and Participatory Democracy: The Story of Coca-Cola During World War II, 6 FOOD & 

FOODWAYS 109 (1996). 
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an examination of value can enrich the ethics of healthy eating 
policy. The conclusion explains how a fuller understanding of the 
value of unhealthy eating might help improve the design and 
ethics of healthy eating policy. 

Before the article’s discussion begins three points of 
potential confusion should be addressed. First, the article focuses 
on the ethics of limiting choice and the ethical arguments for and 
against choice limitation. The healthy eating policies under 
examination are those that limit access to unhealthy food by making it 
less convenient, more expensive, or banning it outright. These 
policies have proven especially controversial. Examples of such 
policies include bans on the use of trans fats in restaurants,9 
nutritional requirements for fast-food meals marketed as 
children’s meals (the “Happy Meal ban”),10 policies limiting the 
density of fast-food restaurants,11 and policies prohibiting 
cupcakes or certain other baked treats from school celebrations 
and bake sales.12 The discussion focuses on two proposed (but 
never implemented) policies that have been particularly 
controversial: a proposed exclusion of sugary drinks from the 
Supplemental Nutrition Assistance Program (“SNAP”), and the 
New York City big-soda ban. 

In late 2010, New York State petitioned the United States 
Department of Agriculture (“USDA”)for permission to conduct a 
two-year demonstration project, in which sweetened beverages 
were to be excluded from the food items able to be purchased 
with SNAP benefits in New York City.13 The proposal, more 

 
 9. Trans Fat Ban in Restaurants and Schools, CENTER FOR SCI. PUB. INT., 
https://www.cspinet.org/transfat/PDF/transfat_state.pdf (last visited Oct. 11, 2014). 
 10. Sharon Bernstein, San Francisco Bans Happy Meals, L.A. TIMES (Nov. 2, 2010), 
http://articles.latimes.com/2010/nov/02/business/la-fi-happy-meals-20101103.  
 11. See Kim Severson, Los Angeles Stages a Fast Food Intervention, N.Y. TIMES, Aug. 13, 
2008, at F1. 
 12. See Brenna Holland, Edmonds School District Bans Birthday Treats, HERALDNET 
(June 23, 2014, 9:28 PM), http://heraldnet.com/article/20140623/NEWS01/140629637; 
Victor Skinner, Wash. School District Complies with Michelle O’s Lunch Rules and Bans Birthday 
Cupcakes, EAGNEWS.ORG (July 1, 2014), http://eagnews.org/wash-school-district-complies 
-with-michelle-os-rules-and-bans-birthday-cupcakes. 
 13. Request for Waiver to Modify Allowable Purchases Under the Supplemental Nutrition 
Assistance Program, N.Y. STATE OFF. TEMP. & DISABILITY ASSISTANCE, http://69.20.73. 
227/files/Healthy_NY_SNAP_Demo_Project_Proposal_Final_092910.pdf (last visited Oct. 
1, 2014) [hereinafter Request for Waiver]; see also Anne Barnhill, Impact and Ethics of 
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exactly, was to exclude sweetened beverages containing more than 
ten calories per cup; excluding fruit juice without added sugar, 
milk products, and milk substitutes.14 One motivation of the 
proposed prohibition was to improve SNAP participants’ nutrition 
and health by reducing their consumption of sweetened 
beverages.15 SNAP is a federal assistance program paid for by the 
federal government and administered by the USDA, which must 
approve any proposed changes to SNAP.16 The USDA rejected 
New York’s proposal, so the policy was never enacted.17 

In 2012, the New York City Board of Health adopted a 
prohibition on the sale of sugary drinks larger than sixteen ounces 
in restaurants, corner stores, movie theaters, and many other food 
establishments in New York City.18 The policy—commonly 
referred to as a “soda ban,” but also dubbed a “portion control 
policy” by its proponents—was proposed by former New York City 
Mayor Michael Bloomberg and was intended to reduce 
consumption of sugary drinks and rates of diet-related illness.19  
The prohibition did not apply to drinks sold in grocery stores and 
exempted low-calorie drinks (those with less than twenty-five 
calories in an eight-ounce serving) and drinks that are mostly fruit 

 
Excluding Sweetened Beverages From the SNAP Program, 101 AM. J. PUB. HEALTH 2037, 2037 
(2011). 
 14. Barnhill, supra note 13, at 2038. 
 15. Request for Waiver, supra note 13, at 1. 
 16. See Food and Nutrition Act of 2008, 7 U.S.C. § 2013 (2012); see also Barnhill, 
supra note 13, at 2038. 
 17. See Letter from Jessica Shahin, Assoc. Adm’r, Supplemental Nutrition Assistance 
Program, to Elizabeth R. Berlin, Exec. Deputy Comm’r, N.Y. Office of Temp. Disability 
Assistance (Aug. 19, 2011), available at http://www.foodpolitics.com/wp-content/uploads 
/SNAP-Waiver-Request-Decision.pdf; see also Kelly D. Brownell & David S. Ludwig, The 
Supplemental Nutrition Assistance Program, Soda, and USDA Policy: Who Benefits?, 306 JAMA 
1370, 1370 (2011). According to Brownell and Ludwig, “California, Nebraska, Illinois, 
Pennsylvania, Minnesota, Michigan, Vermont, and Texas have either requested such 
permission or urged Congress to grant states more flexibility to set standards for what can 
and cannot be purchased with SNAP benefits, but thus far no such request has been 
granted.” Id. 
 18. See N.Y. CITY HEALTH CODE § 81.01 (2006); DEP’T OF HEALTH & MENTAL 

HYGIENE, NOTICE OF ADOPTION OF AN AMENDMENT (§ 81.53) TO ARTICLE 81 OF THE NEW 

YORK CITY HEALTH CODE (2012), available at http://www.nyc.gov/html/doh/downloads/ 
pdf/notice/2012/notice-adoption-amend-article81.pdf.  
 19. Michael M. Grynbaum, Mayor Planning a Ban on Big Sizes of Sugary Drinks, N.Y. 
TIMES, May 31, 2012, at A1. 
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juice, vegetable juice, or milk.20 The policy was scheduled to go 
into effect March 2013 but was struck down in a court ruling, 
which was subsequently upheld.21 The big-soda ban was never 
implemented. 

It is important to keep in mind that, unlike the SNAP 
sugary-drink exclusion or the big-soda ban, not all healthy eating 
policies limit food options.22 Some policies focus on providing 
information to consumers about nutrition and health, or 
information about specific foods.23 Other policies aim to change 
the public’s attitudes towards specific foods or body weight and 
health.24 Other policies focus on increasing geographic access to 
healthy food and making it cheaper.25 Ethical objections to 

 
 20. DEP’T OF HEALTH & MENTAL HYGIENE, supra note 18; Vivian Yee, Your Guide to 
New York’s Soda Ban, N.Y. TIMES CITY ROOM (Mar. 11, 2013, 11:46 AM), http://cityroom.bl 
ogs.nytimes.com/2013/03/11/your-guide-to-new-yorks-soda-ban.  
 21.   N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y.C. Dep’t of 
Health & Mental Hygiene, 110 A.D.3d 1, 4 (App. Div. 2013), leave to appeal granted, 22 
N.Y.3d 853 (2013), and aff’d, 23 N.Y.3d 681 (2014) (holding that the soda ban was not 
within the Board of Health’s lawfully delegated authority). 
 22.  A range of policies have been proposed or implemented at the local, state, and 
federal levels to encourage healthy eating. INST. OF MED., ACCELERATING PROGRESS IN 

OBESITY PREVENTION: SOLVING THE WEIGHT OF THE NATION (Dan Glickman et al. eds., 
2012); William H. Dietz & Alicia S. Hunter, Legal Preparedness for Obesity Prevention and 
Control: The Public Health Framework for Action, 37 J.L. MED. & ETHICS 9, 11–12 (2009); 
Michelle M. Mello et al., Obesity—the New Frontier of Public Health Law, 354 NEW ENG. J. 
MED. 2601, 2607 (2006); Lynn Silver & Mary T. Bassett, Food Safety for the 21st Century, 300 
JAMA 957 (2008); Mary Story et al., Creating Healthy Food and Eating Environments: Policy 
and Environmental Approaches, 29 ANN. REV. PUB. HEALTH. 253 (2008). 
 23.  Examples include nutrition education programs, efforts to create food labels 
that more clearly communicate the nutritional content of food, and calorie posting laws 
that require fast-food and chain restaurants to indicate the number of calories in each 
item on the menu board. Silver & Bassett, supra note 22, at 958. 
 24.  J. Wardle et al., Mass Education for Obesity Prevention: The Penetration of the BBC’s 
‘Fighting Fat, Fighting Fit’ Campaign, 16 HEALTH EDUC. RES. 343 (2001); N.Y.C. Dep’t of 
Health and Mental Hygiene, New Campaign Asks New Yorkers if They’re “Pouring on the 
Pounds,” NYC HEALTH (Aug. 31, 2009), http://www.nyc.gov/html/doh/html/pr2009/pr0 
57-09.shtml. 
 25.  Policies aiming to increase geographic access to healthy food include: subsidies 
for grocery stores opening in areas that have few or no grocery stores (“food deserts”), 
subsidies and support for farmers markets that open in underserved areas, and programs 
encouraging corner stores in cities to offer healthy foods such as fresh fruits and 
vegetables. Other policies aim to increase financial access to healthy food. For example, 
some states and localities provide financial incentives to participants in the SNAP—
formerly known as the Food Stamps Program—who shop at farmers markets to make 
healthy foods more affordable.  
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governmental limitations of individual choice will not apply to 
these healthy eating policies. 

Second, it is important to keep in mind that ethical 
objections to limiting choice are just some of the ethical concerns 
that have been raised with healthy eating policies. A range of 
other ethical criticisms of healthy eating policies are not 
concerned with the ethics of limiting individual choice per se. 
One area of ethical concern is the economic impact of policies. 
For example, opponents of taxes on sugary drinks argue that these 
taxes are unfair because they are regressive—that is, they take a 
larger share of the income of lower income people.26 Another 
ethical criticism of healthy eating policies concerns their 
democratic legitimacy. For example, opponents argue that the 
soda ban was essentially implemented by mayoral fiat, and thus 
lacks the democratic legitimacy it would have had had the city 
council passed it.27 

Academics have also raised a set of interrelated concerns 
about the empirical basis of healthy eating policies as well as the 
discourse around those policies and around “the obesity 
epidemic.”28 Healthy eating policies are critiqued as under-
motivated by the evidence and based upon an overblown view of 
the health risks of being overweight or obese. Concern with the 
obesity epidemic does not derive primarily from concern for 
public health, it is suggested, but reflects an aesthetic preference 
for thinness, moral judgments about people who are overweight or 
obese, and bias against people who are overweight or obese.  The 
discourse surrounding healthy eating policies, it is claimed, 
reinforces the idea that obesity is an individual responsibility and 
is the result of an individual failure, rather than the result of social 
conditions that determine whether individuals have the 
opportunity to be healthy. A last concern is that the conception of 

 
 26.  Jennifer LaRue Huget, Is a Soda Tax Fair?, WASH. POST CHECKUP (Aug. 11, 2009, 
7:00 AM), http://voices.washingtonpost.com/checkup/2009/08/is_a_soda_tax_fair.html. 
 27.  Jason Farago, Michael Bloomberg’s Soda Ban: The CEO of New York Inc. Strikes Again, 
GUARDIAN, (May 31, 2012, 3:01 PM), http://www.theguardian.com/commentisfree/2012 
/may/31/michael-bloomberg-soda-ban-ceo-new-york-inc. 
 28.  PAUL F. CAMPOS, THE OBESITY MYTH: WHY AMERICA’S OBSESSION WITH WEIGHT 

IS HAZARDOUS TO YOUR HEALTH (2004); JULIE GUTHMAN, WEIGHING IN: OBESITY, FOOD 

JUSTICE, AND THE LIMITS OF CAPITALISM (2011); Anna Kirkland, The Environmental Account 
of Obesity: A Case for Feminist Skepticism, 36 SIGNS 463, 464 (2011). 
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“healthy eating” that guides healthy eating policy is critiqued as 
based in elite norms of consumption: healthy eating policies are a 
mechanism whereby an “educated elite” impose their patterns of 
consumption upon others under the guise of promoting health.29 

This brings us to the third potential area of confusion to be 
addressed. This article recurrently refers to “policies limiting 
access to unhealthy food” and “unhealthy eating.” Unhealthy food 
is, of course, not an obvious or uncontroversial category. The 
phrase “unhealthy food” is used here to refer to foods that 
significantly increase the risk of diet-related illness at current levels 
of consumption, but do not pose a risk of immediate harm, and 
whose risk-attributing components are themselves food substances 
(e.g., fat, sugar, or salt). Paradigm cases of unhealthy foods are 
fast-food (e.g., a McDonald’s Happy Meal), sugary drinks (e.g., a 
Coca-Cola) and processed foods high in sodium, fat, or sugar 
(e.g., Cheetos). Unhealthy food should be distinguished from 
“unsafe food”; defined here as food that poses a risk of immediate 
harm (e.g., from a toxin), poses a risk of harm at any level of 
consumption, or whose risk-attributing properties are not food 
substances. Examples of unsafe foods are poisonous foods (e.g., 
food laced with arsenic), disease-carrying foods (e.g., food 
contaminated with E.coli or Mad Cow Disease), and foods that 
pose a risk of harm because a non-food substance is found in the 
food (e.g., foods containing mercury). 

II. PATERNALISM, CHOICE AND MINDLESS EATING 

A. Ethical Objections to Paternalistic Policies 

Though theorists disagree about the nature and scope of 
paternalism,30 a good working definition is that paternalism is 
making someone do something she does not want to do, or 
keeping her from doing something she does want to do, in order 

 
 29.  See Kirkland, supra note 28. 
 30. For a helpful overview of different conceptions of paternalism, see generally 
Gerald Dworkin, Paternalism, 56 MONIST 64 (1972); Gerald Dworkin, Paternalism, STAN. 
ENCYCLOPEDIA PHIL. (June 1, 2010), http://plato.stanford.edu/archives/sum2010/ 
entries/paternalism [hereinafter STAN. ENCYCLOPEDIA PHIL.]. For differing conceptions 
of paternalism, see Thomas R.V. Nys, Paternalism in Public Health Care, 1 PUB. HEALTH 

ETHICS 64 (2008); Sarah Conly, supra note 2, at 17; Cass R. Sunstein, The Storrs Lectures: 
Behavioral Economics and Paternalism, 122 YALE L.J. 1826 (2013). 
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to increase her welfare.31 Interfering with someone in order to 
protect another person, or to improve the welfare of another 
person, is not paternalism. Paternalism prevents harm to self, not 
harm to others. Actions that improve someone’s welfare, without 
interfering with her liberty or autonomy, are also not paternalism 
according to our working definition. For example, programs that 
provide financial incentives to SNAP participants who purchase 
fruits and vegetables, with the aim of improving their nutrition 
and health, are not paternalistic policies. Giving consumers 
additional food assistance does not interfere with their liberty or 
autonomy. Similarly, laws requiring chain restaurants to include 
calorie information on menus are not paternalistic, because giving 
consumers additional information about their food choices does 
not interfere with their liberty or autonomy. 

The classic argument against government paternalism was 
given by eighteenth century British philosopher John Stuart Mill 
in his On Liberty.32 As interpreted by Gerald Dworkin,33 Mill in fact 
gave two distinct arguments against paternalism.34 The first was the 
utilitarian argument that paternalism will typically fail to promote 
the individual’s interests. Let us refer to this as the welfare objection 
to paternalism: paternalistic interference with individuals’ choice or 
action is inappropriate because it typically fails to promote 
individuals’ welfare. 

Mill’s second argument against paternalism appealed to 
the value of individual autonomy.35 In Mill’s words, “it is the 
privilege . . . of a human being, arrived at the maturity of his 

 
 31. In “Paternalism,” Gerald Dworkin defines paternalism as interfering with 
someone’s liberty or autonomy, without her consent, in order to improve her welfare—a 
definition similar to our working definition here. Dworkin, supra note 30. Cass Sunstein 
and Richard Thaler, proponents of libertarian paternalism, construe paternalism more 
broadly: a policy is paternalistic if “it attempts to influence the choices of affected parties 
in a way that will make choosers better off,” whether or not the policy interferes with 
individuals’ choice or action. Financial incentives for SNAP participants would count as a 
paternalistic policy, on this definition. See Cass Sunstein & Richard H. Thaler, Preferences, 
Paternalism, and Liberty, 59 ROYAL INST. PHIL. SUPPLEMENT 233, 234 (2006); see also, Cass R. 
Sunstein, supra note 30.  
 32. JOHN STUART MILL, THE PHILOSOPHY OF JOHN STUART MILL 185 (Marshall 
Cohen ed., 1961).  
 33. See Dworkin, supra note 30.  
 34. See JOHN STUART MILL, supra note 32, at 250–51. 
 35. See Dworkin, supra note 30. 
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faculties, to use and interpret experiences in his own way.”36 Let us 
refer to this as the autonomy objection to paternalism: paternalistic 
interference with individuals’ choice or action is an unacceptable 
limitation on individual liberty, a violation of individual autonomy, 
or an impediment to self-determination. Theorists differ both in 
their interpretation of Mill’s argument37 and in their substantive 
views about when paternalistic interference with individual choice 
or action is a problematic violation of individual autonomy.38 

A third objection to paternalistic policies is that they 
impose one set of values upon everyone, in violation of the moral 
requirement that the state remain neutral between the divergent 
values and conceptions of the good life held by citizens. This 
objection was raised to the big-soda ban by Alva Noë at the 
beginning of this paper.39 Noë objected to the New York big-soda 
ban as a policy that imposes one conception of the good life upon 
everyone—a conception according to which health is more 
valuable than pleasure—even though people have different 
conceptions of the good life, and governments ought to remain 
neutral between these different conceptions.40 If policies limiting 
food options intend to prevent people from having certain 
experiences (e.g., drinking large sodas or celebrating birthdays 

 
 36. See JOHN STUART MILL, supra note 32, at 251.  
 37. As Powers et al. interpret Mill, what is of focal importance in protecting liberty is 
its role in self-determination and the role of self-determination in human well-being. Not 
all liberties and choices warrant equal protection; rather the importance of these liberties 
and choices to self-determination is relevant. They write, “[a] broadly Millian framework 
for the ethics of public health is plausible only if it is as nuanced and complex as Mill’s 
own theory. It must begin with the recognition that all liberties are not on a moral par, 
such that liberties in need of the greatest protection are those that are focally important 
to the value of self-determination, and it must conclude with a recognition that even 
liberties that warrant a presumption in their favor can be defeated by a plurality of 
reasons.” Madison Powers et al., Liberty, Mill and the Framework of Public Health Ethics, 5 
PUB. HEALTH ETHICS 6, 14 (2012). 
 38. While some argue that paternalistic interference with behavior is acceptable only 
if the behavior is non-voluntary, others argue that paternalistic interference with voluntary 
behavior can be acceptable if the behavior is uninformed or irrational. See JOEL FEINBERG, 
HARM TO SELF: THE MORAL LIMITS OF THE CRIMINAL LAW (1986); Sarah Conly, Coercive 
Paternalism in Health Care: Against Freedom of Choice, 6 PUB. HEALTH ETHICS 241, 241–42 
(2013); J.D. Trout, Paternalism and Cognitive Bias, 24 LAW & PHIL. 393, 393 (2005). For a 
classic defense of the view that paternalistic interference with voluntary behavior is wrong, 
see FEINBERG, supra. For a vigorous defense of extensive paternalism in cases of irrational 
action, see CONLY, supra note 2. 
 39. Noë, supra note 1. 
 40. Id. 
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with cupcakes at school) or to reduce the frequency of these 
experiences in order to improve people’s health, then such 
policies seem to presume that health has more value than these 
other experiences. But some individuals might disagree with this 
assumption; they might attach less value to health than to these 
food experiences. Limiting food options in order to improve 
health thus imposes one set of values upon everyone, even though 
these are not values that everyone shares. Let us call this the 
neutrality objection to paternalism. 

As will be discussed in the next section, some proponents 
of healthy eating policies conceptualize unhealthy eating as 
rationally defective behavior, or “mindless eating,” to borrow 
Brian Wansink’s wonderful phrase.41 This idea opens up a possible 
line of defense of paternalistic food policies: whatever their merits 
in general, these three objections to paternalistic interference with 
individual choice and action do not apply to paternalistic 
interference with mindless eating. Because mindless eating is not 
an exercise of individual autonomy, and does not necessarily 
reflect individuals’ informed choices, preferences, goals, or values, 
policies preventing people from engaging in mindless eating do 
not violate individual autonomy, do not impose values upon 
people, and are likely to increase individual welfare because they 
will reduce the incidence of rationally defective behavior and 
make people healthier. 

B. Unhealthy Eating as “Mindless Eating” 

Unhealthy eating is presented as defective behavior in four 
distinct ways in work on healthy eating policies. First, unhealthy 
eating is portrayed as uninformed choice, as consumers have poor 
information about the nutritional content of their food and its 
impact on their health.42 Second, unhealthy eating is described as 
resulting from food addiction, with addicted consumers unable to 

 
 41. BRIAN WANSINK, MINDLESS EATING: WHY WE EAT MORE THAN WE THINK 2 
(2006). 
 42. See, e.g., Gill Cowburn & Lynn Stockley, Consumer Understanding and Use of 
Nutrition Labelling: A Systematic Review, 8 PUB. HEALTH NUTRITION 21, 21–28 (2005); see 
also Marion Nestle & David S. Ludwig, Front-of-Package Food Labels: Public Health or 
Propaganda?, 8 JAMA 771, 772 (2010) (examining the misleading and deceptive front-of-
package labeling of food products). 
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exert psychological control over it.43 Or if unhealthy eating is not 
addictive behavior exactly,44 it is another species of behavior that is 
not well under the individual’s psychological control. For 
example, in their paper “Eating as an Automatic Behavior,” 
Deborah Cohen and Thomas Farley make the case that eating is 
an automatic behavior.45 Automatic behaviors are those that 
“occur without awareness, are initiated without intention, tend to 
continue without control, and operate efficiently or with little 
effort.” If eating is initiated without intention and tends to 
continue without control, as Cohen and Farley suggest, we should 
question whether unhealthy eating is a choice in a meaningful 
sense. 

A complementary explanation of unhealthy eating is that 
certain foods—palatable foods, or those high in sugar, fat and 
salt—stimulate the reward system of the brain, the system of brain 
structures that reinforces certain behaviors (such as eating and 
having sex), motivating us to engage in them again and again. As 
David Kessler explains: 

  
Eating foods high in sugar, fat, and salt makes us 
eat more foods high in sugar, fat, and salt. . . . 
Rewarding foods tend to be reinforcing, meaning 
that they keep us coming back for more. I put an 
M&M in my mouth, it tastes good, and I return for 
another. The sugar and fat in the candy reinforce 
my desire to keep eating it.46   
 

 
 43. N. D. Volkow et al., Obesity and Addiction: Neurobiological Overlaps, 14 OBESITY 

REVIEWS 2, 2–18 (2013).  
 44. Ziauddeen and Fletcher argue that the concept of food addiction has some 
theoretical problems and is under-supported by the existing evidence. Rather than food 
addiction, they argue, it might be more helpful to talk about a continuum of consumption 
behavior, from food use to food abuse/misuse to addiction. Food abuse/misuse would be 
harmful use that is maladaptive but does not meet the criteria for addiction.  The concept 
of food addiction has been used to justify policies, but should not guide policymaking at 
this time, they assert. H. Ziauddeen, & P. C. Fletcher, Is Food Addiction a Valid and Useful 
Concept?, 14 OBESITY REVIEWS 19, 19 (2013).  
 45. Deborah Cohen & Thomas A. Farley, Eating as an Automatic Behavior, 5 
PREVENTING CHRONIC DISEASE: PUB. HEALTH RES., PRAC., & POL’Y 1, 1 (2008). 
 46. DAVID A. KESSLER, THE END OF OVEREATING: CONTROLLING THE INSATIABLE 

AMERICAN APPETITE 14–15, 29 (2009).  
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Eating unhealthy foods motivates us to eat more of these 

foods, even if we are not hungry or would rather not eat them. As 
psychologist Kent C. Berridge puts it, we can “want” to eat 
something (in the sense that it has increased motivational 
salience) even if we do not want it in other senses, do not have a 
subjective feeling of desire for it, and do not have eating it as a 
goal.47 

Third, unhealthy eating is described as a result of 
environmental cues that work below the level of conscious 
awareness: features of the food environment, such as large serving 
sizes, psychologically cue us to eat more.48 An example of 
unhealthy eating as environmentally cued behavior is described in 
Brian Wansink’s Mindless Eating.49 Wansink conducted an 
experiment in which moviegoers were given free tubs of stale 
popcorn—either a large tub or a medium tub.50 At the end of the 
movie, the tubs were collected and the remaining popcorn was 
weighed to determine how much had been eaten.51 Moviegoers 
who received a large tub ate 173 calories more of stale popcorn.52 
Wansink’s other studies have identified other ways in which 
people are psychologically cued to eat more food: people eat more 
candy if the candy bowl is clear rather than opaque, eat more jelly 
beans if there is a greater color assortment, cook more spaghetti if 
the spaghetti comes in a larger box, and pour a larger drink into a 
squat glass than a tall and skinny glass.53 

Eating more stale popcorn just because you have a larger 
tub is behavior that is externally cued and does not reflect a 
deliberate choice or a stable preference to eat more (and thus 
might not have much value for the individual). Eating that is 
“automatic”—initiated without intention and continuing without 
control—similarly does not reflect a deliberate choice or stable 
 
 47. Kent C. Berridge, ‘Liking’ and ‘Wanting’ Food Rewards: Brain Substrates and Roles in 
Eating Disorders, 97 PHYSIOLOGY & BEHAV. 537, 538–39 (2009).  
 48. Ap Dijksterhuis et al., The Unconsciousness Consumer: Effects of Environment on 
Consumer Behavior, 15 J. CONSUMER PSYCHOL. 193, 194–95 (2005). Accord Brian Wansink, 
Environmental Factors That Increase the Food Intake and Consumption Volume of Unknowing 
Consumers, 24 ANN. REV. NUTRITION 455 (2004); see generally WANSINK, supra note 41.  
 49. WANSINK, supra note 41, at 15–19.  
 50. Id. at 16.  
 51. Id. at 17.  
 52. Id. at 18.  
 53. Wansink, supra note 49, at 465–469; see also WANSINK, supra note 41, at 19–25.  
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preference (and thus might not have much value for the 
individual). 

Fourth, unhealthy eating is described as the result of 
cognitive biases and as systematically irrational behavior.54 Sarah 
Conly vividly describes how eating, in particular, fails to be 
rational: 

 
To some extent, this phenomenon is familiar to us 
through introspection: we plan not to eat fattening 
food, but once we stand inside the bakery, what we 
do may be different. Our way of thinking about the 
decision changes, so that we start to think that, for 
example, it is ok because the circumstances in this 
case are special, and in the future we will never, 
ever, eat a piece of frosted triple layer cake again; or 
that because cholesterol has not killed us yet, it will 
not kill us in the future; or that we are not as likely 
as other people to suffer the illnesses that obesity 
brings on. It is not that we have changed our minds 
about what our goals are, and have decided that the 
taste of cake outweighs the advantages of health 
and long life. That could happen, but it is a 
different kind of case. For most of us, once we have 
wiped the last of the buttercream off our chins, we 
realize that we made a mistake, and wish we had not 
acted as we did.55 
 
According to Conly, our failures of rationality make us act 

in unhealthy ways we prospectively plan not to act, and that we 
retrospectively wish we had not acted. This unhealthy behavior is 
not the result of an informed choice to trade-off health for 
 
 54. See generally RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING 

DECISIONS ABOUT HEALTH, WEALTH, AND HAPPINESS (2008) (discussing libertarian 
paternalism); Thaler & Sunstein, supra note 31 (discussing cognitive biases and systematic 
rationality across a variety of domains, identifying a range of ways in which judgments and 
choices fail to be rational); Sunstein, supra note 30 (discussing paternalistic policy); Trout, 
supra note 38 (explaining specific cognitive biases such as overconfidence in our own 
judgments, attaching greater value to status quo than alternative courses of action, having 
irrelevant background information influence judgment, and having choices affected by 
how a problem is framed).  
 55. Conly, supra note 38, at 242.  
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pleasure but is merely a failure to behave rationally—that is, to 
behave in ways that accomplish our long-term goals. 

These four accounts of unhealthy eating—unhealthy eating 
as uninformed behavior, as addictive behavior (or at least poorly 
controlled behavior), as cued by the environment, and as 
systematically irrational behavior that results from cognitive 
biases—paint a picture of some unhealthy eating as “mindless 
behavior.” That is, behavior that is not well under the agent’s 
control, is not deliberate, does not reflect the agent’s informed 
choices, and does not reflect the agent’s stable preferences. This 
way of conceiving unhealthy eating opens the door to an ethical 
defense of paternalistic policies interfering with such “mindless 
eating.” If the unhealthy eating targeted by paternalistic policies is 
defective in these ways, then these policies do not fall prey to the 
three objections described above, commonly lodged against 
paternalistic policies. Thus, it could be argued that paternalistic 
interference with mindless eating will likely improve individual 
welfare, not diminish it, and that paternalistic interference with 
mindless eating is not an objectionable violation of individual 
autonomy. In addition, paternalistic interference with mindless 
eating can promote individual autonomy, and paternalistic 
interference with mindless eating can help the individual achieve 
her ends. In helping the individual achieve her ends, it does not 
impose values or ends upon her and thus is not a violation of 
liberal neutrality. 

The following three sections discuss actual and potential 
versions of these arguments; these sections should not be read as 
endorsing these arguments but rather as reviewing these 
arguments in an effort to map out the ethical discourse and its 
underlying logic. 
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C. Paternalistic Interference with Mindless Eating Will 

Likely Improve Individual Welfare, Not Diminish It 

The presumption that individual choices should be 
respected is often based on the claim that people 
do an excellent job of making choices that promote 
their welfare, or at least that they do a far better job 
than third parties could possibly do. As far as we 
can tell, there is little empirical support for this 
claim, at least if it is offered in this general form. 

-Cass R. Sunstein and Richard H. Thaler, “Preferences, 
Paternalism, and Liberty”56 

 
The thought here is simple. If unhealthy eating is often 

uninformed, irrational, non-deliberate, and sometimes even 
addictive, then we should not presume that this unhealthy eating 
increases individual welfare; we should not assume that it reflects 
individuals’ preferences, helps individuals achieve their ends or 
goals, or has any upside at all for individuals. Rather, we should 
assume that mindless unhealthy eating decreases individual 
welfare.57 

Cass Sunstein and Richard Thaler put the point well: 
 
Consider the issue of obesity. Rates of obesity in the 
United States are now approaching 20 percent, and 
over 60 percent of Americans are considered either 
obese or overweight. These numbers reflect a 61 
percent increase in obesity from 1991 to 2001, with 
38.8 million Americans now qualifying as obese. 
There is a great deal of evidence that obesity causes 
serious health risks, frequently leading to 
premature death. It is quite fantastic to suggest that 
everyone is choosing the optimal diet, or a diet that 
is preferable to what might be produced with third-

 
 56. Sunstein & Thaler, supra note 31, at 237.  
 57. But see ERIC FINKELSTEIN & LAURIE ZUCKERMAN, THE FATTENING OF AMERICA: 
HOW THE ECONOMY MAKES US FAT, IF IT MATTERS, AND WHAT TO DO ABOUT IT 82–91 
(2008) (arguing that people who over consume unhealthy food are maximizing their 
short term utility by eating food that they enjoy and are not decreasing their long term 
utility as there are increasingly effective treatments for diet-related illnesses).   
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party guidance. Of course, rational people care 
about the taste of food, not simply about health, 
and we do not claim that everyone who is 
overweight is necessarily failing to act rationally. It is 
the strong claim that all or almost all Americans are 
choosing their diet optimally that we reject as 
untenable.58 
 
Though it does not necessarily have an upside, mindless 

unhealthy eating has a clear downside for many people; it 
contributes to ill health, which is painful, expensive, debilitating, 
and causes people to die sooner. Thus we should assume that 
preventing mindless unhealthy eating will improve individual 
welfare, on this line of thought. 

D. Paternalistic Interference with Mindless Eating is Soft 
Paternalism and Not an Objectionable Violation of 
Individual Autonomy 

If the consumption of certain unhealthy foods or certain 
types of products (e.g., large servings) is often uninformed, 
systematically irrational, and sometimes automatic, non-deliberate 
and even addictive behavior, then policies that limit our access to 
these options do not typically interfere with individuals’ informed, 
rational, and voluntary food choices. Rather, these policies 
typically interfere with uninformed, irrational, and even non-
voluntary behavior.59 

Some theorists recognize an ethical distinction between 
paternalism that prevents someone from engaging in voluntary 
and informed action (so-called hard paternalism) and paternalism 
that prevents someone from engaging in involuntary or 
uninformed action (so-called soft paternalism).60 Whereas the 

 
 58. Sunstein & Thaler, supra note 31, at 237–38 (citations omitted).  
 59. See generally CONLY, supra note 2, at 177 (defining voluntary action as that which 
may be both rational and irrational); FEINBERG, supra note 38, at 117 (defining voluntary 
action as a variable concept depending on circumstances, interests at stake and purposes 
to be achieved).  
 60. See CONLY, supra note 2; FEINBERG, supra note 39; Dworkin, Paternalism, supra 
note 30. Compare FEINBERG, supra note 38 (arguing against paternalistic interference with 
voluntary behavior), with Conly, supra note 38 (arguing that paternalistic interference with 
voluntary but irrational action may be permissible).  
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former violates individuals’ autonomy and is thereby 
unacceptable, preventing someone from engaging in behavior 
that is uninformed or involuntary does not violate autonomy, and 
thus is not a morally objectionable form of paternalism, on this 
line of thought. Because policies limiting food options prevent 
individuals from engaging in involuntary or uninformed action, 
they are merely soft paternalism and thus, the argument 
concludes, not an objectionable violation of individual autonomy. 

E. Paternalistic Interference with Mindless Eating Can 
Promote Individual Autonomy 

Respect for autonomy means that one is allowed to 
make important life choices, that one exercises 
control over one’s life, that one is the author of 
one’s life story. 

-Thomas Nys, “Paternalism in Public Health Care”61 
 
In “Paternalism in Public Health Care,” Thomas Nys 

argues that certain kinds of paternalistic interventions—ones that 
keep people safe and healthy—ensure that people are able to 
exercise control over their lives.62 In this way, paternalism that 
restricts autonomy in the short run can actually advance an 
individual’s autonomy over the long-run. Similarly, paternalistic 
interference could be seen as restricting an individual’s autonomy 
along one dimension while enhancing it along another. 

The New York City big-soda ban was criticized as unduly 
restricting consumer choice and limiting personal freedom.63 Even 
the New York Times asserted that the ban went “too far.”64 By 
preventing sellers from offering certain products (i.e., sugary 
drinks larger than sixteen ounces) and preventing consumers 
from purchasing these products, critics argued that the soda ban 

 
 61. Nys, supra note 30, at 67.  
 62. Id. at 67–68.  
 63. Jason Kessler, Groups: NYC Soda Ban Unfair to Small, Minority-Owned Businesses,  
CNN (last updated Jan. 25, 2013, 6:24AM), http://www.cnn.com/2013/01/23/health/ne 
w-york-large-drinks/index.html; see also NYC Big Soda Ban Could End up in Court, CSPNET, 
(Sep. 14, 2012), http://www.cspnet.com/news/beverages/articles/nyc-big-soda-ban-could 
-end-court. 
 64. Editorial, A Ban Too Far, N.Y. TIMES, June 1, 2012, at A26. 
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would diminish individual liberty and freedom.65 But proponents 
of the limit on sugary drink size, such as former New York City 
Mayor Michael Bloomberg, argued that it did not unduly limit 
individual freedom since consumers could simply purchase an 
additional beverage if they wanted to consume more.66 Proponents 
could also argue that the soda ban would in fact increase individual 
autonomy along one dimension, by increasing an individual’s 
psychological capacity to make voluntary and informed choices. If 
large serving sizes are an environmental cue that cause mindless 
overconsumption—that is, cause non-deliberate and non-
voluntary consumption of more food than we would make an 
informed choice to consume—then eliminating large serving sizes 
will help individual consumption conform with what we would 
make a voluntary and informed choice to consume. Additionally, 
if we are no longer able to purchase large amounts of soda in a 
single serving, then we will be forced to make a deliberate choice 
to consume such large amounts.67 As Hunter and Van Busum 
argue: 

 
When it comes to selecting a drink size, we often 
choose quickly and reflexively. But when we are not 
distracted by the option of buying a 32-ounce or 
larger soda, we have the chance to stop and think—
just for a second—about how much we actually 
want. How many calories do we want to take in? 
How much money do we want to spend? If it turns 
out that what we want is 32 ounces of soda, then we 
can buy two 16-ounce containers.  
 
The ban on excessive single-serving beverages takes 
the home field advantage away from soda 
companies and gives consumers the opportunity to 
consider their real preferences. So rather than 

 
 65. Kessler, supra note 63; see also CSPNET.COM, supra note 63. 
 66. Trevor Stokes, Bloomberg Defends Soda Ban Plan: We’re Not Taking Away Your 
Freedoms,  TODAY (Jun. 1, 2012, 7:10 AM), http://www.today.com/health/bloomberg-defe 
nds-soda-ban-plan-were-not-taking-away-your-807138. 
 67. Lauren Hunter & Kristin Van Busum, “Soda Ban” May Actually Increase Freedom of 
Choice, HUFFINGTON POST (Sept. 21, 2012, 6:14 PM), http://www.huffingtonpost.com/lau 
ren-hunter/new-york-soda-ban_b_1904920.html.  
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obstructing freedom of choice, the big-container 
ban actually enhances it.68 
 
By making us pause and reflect upon our soda 

consumption, the soda ban could cause some people to make 
deliberate consumption choices when they otherwise would not. 
Thus in limiting the options available to consumers, the soda ban 
simultaneously reduces individual freedom or liberty along one 
dimension (freedom from external constraints) while perhaps 
bolstering individual autonomy along another dimension (the 
capacity to make deliberate choices). We can thus see some 
disagreement about the soda ban as disagreement about whether 
it is appropriate for government policy to limit individual 
autonomy along one dimension in order to bolster it along 
another dimension.69 

F. Paternalistic Interference with Mindless Eating Can 
Help the Individual Achieve Her Ends 

Given this, it looks as if coercing people to do what 
is good for them, by their own lights, seems to 
respect their values rather than to disrespect them: 
we take seriously what they most want, and help 
them avoid the pitfalls that temptation, or other 
sources of poor means-end thinking, can bring 
them to. Coercive intervention—making [them do] 
the right thing—helps them instantiate their own 
values, by preventing the (admittedly voluntary) 
actions that are contrary to those values.70 

-Sarah Conly, “Coercive Paternalism in Health Care: 
Against Freedom of Choice”71 

 
The ethicist Sarah Conly argues that unhealthy eating is 

systematically-irrational behavior that has devastating 

 
 68. Id.  
 69. For a fuller discussion of this point, see Anne Barnhill & Katherine F. King, 
Ethical Agreement and Disagreement About Obesity Prevention Policy in the United States, 1 INT’L 

J. HEALTH POL’Y & MGMT. 117 (2013).   
 70. CONLY, supra note 2, at 241.  
 71. Id.  
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consequences for people’s health, thereby having devastating 
consequences for their lives, as poor health prevents people from 
achieving many of their long-term goals. This includes the 
preeminent goal of staying alive: “[w]e want longer lives and we 
want good health, both as ends in themselves and as means to 
doing everything else we want to do.”72 Because unhealthy eating 
is systematically-irrational behavior that subverts individuals’ own 
long-term goals, paternalistically preventing people from engaging 
in unhealthy eating may be justified.73 

In Conly’s view, when people engage in irrational behavior 
that is an ineffective means to accomplish their long-term ends, it 
can be justifiable to paternalistically interfere and change their 
behavior so that they take effective means to their ends. Not all 
such paternalistic policies are justifiable—it depends upon the 
details of the case—but many are.74  For example, Conly argues in 
favor of portion control policies that limit the size of portions 
offered in restaurants, like the big-soda ban, or limit the size of 
single serving packaged foods.75 Such policies would address a 
feature of the food environment that causes irrational behavior, 
namely larger portion sizes. By helping us eat healthier, these 
policies would help achieve our long-term goals of being healthy 
and staying alive, and all the other long-term goals that require 
health and long life. 

Thus, according to Conly, portion control policies are 
justifiable because in the absence of these policies, people act in 
ways that are irrational and contravene their long-term goals. 
Portion control policies are justified because they reduce the harm 
(i.e., our failure to meet our long-term goals) that befalls us as a 
result of our irrational response to having choice. Though portion 
control policies, like many other paternalistic policies, fail to 
respect the individual’s autonomy, Conly argues that this is 
justifiable: “[w]e don’t think preserving your autonomy, your 

 
 72. CONLY, supra note 2, at 164.  
 73. Id. at 162–69.  
 74. Conly identifies four conditions that coercive paternalistic action must meet, in 
order to be ethically justified: the activity to be prevented on paternalistic grounds is 
opposed to the individual’s long-term ends; the coercive measures employed are effective; 
the benefits of using coercive measures are greater than the costs; the coercive measures 
are the most efficient way to prevent the activity. Id. at 150–51.  
 75. Id. at 162–169.  
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freedom to act based on your own decision, is worth the costs, in 
part because your decision making is done so badly that your 
freedom is used very poorly.”76 

Conly, along with other theorists, sees an important ethical 
difference between weak paternalism or means paternalism—
interfering with the means someone is using to accomplish her 
ends, on the belief that these means will not be effective—and 
strong paternalism or ends paternalism—interfering with someone to 
prevent her from accomplishing her ends, on the belief that her 
ends are not actually welfare-enhancing ends.77 Conly argues that 
means paternalism is justifiable in some circumstances.78 She 
argues for paternalism “in cases where people’s choices of 
instrumental means are confused, in a way that means they will 
not achieve their ultimate ends,” but she rejects paternalistic 
action that imposes ends upon people.79 Conly writes: “I do not 
argue that there are objectively good ends, or objectively rational 
ends, or ends objectively valuable in any way, which everyone 
should be made to pursue.”80 

If paternalistic food policies help people achieve their own 
ends by helping them stay healthy and alive, and those are long-
term goals that everyone has, then these policies are not guilty of 
imposing one set of values upon everyone (the neutrality 
objection to paternalistic policies).81 Rather, these policies help 

 
 76. Id. at 179–80.  
 77. See Sunstein, supra note 30, at 1855; see also, STAN. ENCYCLOPEDIA PHIL., supra 
note 30 (examining the difference between weak and strong paternalism).  
 78. See CONLY, supra note 2, at 43.  
 79. Id.  
 80. Id. Sunstein similarly distinguishes between paternalism that helps individuals 
take effective means to their ends and paternalism that challenges individuals’ ends and 
argues for a limited version of the former. Specifically, he argues that libertarian 
paternalism that helps people take effective means to their ends is justifiable in some 
circumstances. Sunstein, supra note 30, at 1855–58.  
 81. But we should question Conly’s claim that everyone has the long-term goal of 
being healthy and leading a long life. While it is plausible that most everyone has the goal 
of leading a healthy and long life insofar as that is consistent with achieving their other 
ends, it is less plausible that everyone has the goal of leading a healthy and long life no 
matter what that takes in terms of sacrificing other goals. For some people, other ends 
might be more important than health. For example, someone might work a dangerous 
job because she values supporting her family more than protecting her health, or 
someone might engage in dangerous sports because she values adventure more than 
protecting her health. While health has value as a means to these other ends, when the 
pursuit of maximally good health interferes with the pursuit of these other ends, 
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everyone achieve their own specific ends and live in accordance 
with their own specific values, by helping them achieve their own 
goals. 

G. Are Policies Limiting Food Options Even 
Paternalistic? 

We have explored one line of defense for policies limiting 
food options, namely that these policies are justified because they 
reduce the harm that befalls us as a result of our non-voluntary or 
irrational response to having unhealthy options. Interfering with 
unhealthy eating is justified because it saves the individual from 
her own irrational, self-destructive, and autonomy-undermining 
behavior. 

This line of thought will not persuade those who think that 
the government has no business paternalistically protecting us 
from ourselves and our own rational failings, and that the coercive 
power of government should only be used to protect us from each 
other. But perhaps another way of framing and defending healthy 
eating policies could persuade staunch opponents of paternalism: 
these policies protect individuals from industry, which 
intentionally inflicts harm upon consumers. According to this line 
of thought, the food environment that encourages unhealthy 
eating was created largely as a result of intentional action by 
industry. Industry formulates unhealthy food products to be in 
some sense irresistible, intentionally misleads consumers about the 
nutritional value of foods, and engages in aggressive marketing 
that establishes unhealthy food as desirable and socially 
normative.82 If unhealthy eating is not conceptualized primarily as 

 
sacrificing health could be what promotes the individual’s ultimate or deepest ends. We 
should not assume that when there are conflicts between health and other ends, health is 
the more important or ultimate end. Thus, we should not assume that paternalistically 
limiting individual choice in order to promote health works in the service of everyone’s 
long-term ends. For a related criticism of Conly’s argument, See Jonathan Pugh, Coercive 
Paternalism and Back-Door Perfectionism, 40 J. MED. ETHICS 350, 351 (2014) (arguing that 
paternalistic health policies can impose alien weightings of values even if health is not an 
alien value). 
 82. See, e.g., MICHAEL MOSS, SALT SUGAR FAT: HOW THE FOOD GIANTS HOOKED US 
(2013) (explaining how the food industry perpetuates unhealthy eating through its 
attempts to keep food low cost and hook consumers on the taste); Nestle & Ludwig, supra 
note 43, at 772 (examining the misleading and deceptive front-of-package labeling of 
food products); Marlene B. Schwartz & Kelley D. Brownell, Actions Necessary To Prevent 
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individuals harming themselves, but as industry intentionally 
harming consumers, then policies preventing unhealthy eating are 
in fact efforts to protect consumers from harm at the hands of 
others—not efforts to protect consumers from themselves. In this 
way of framing the issues, even those who think that government 
has no business in paternalistically protecting us from ourselves, 
and think that the coercive power of government should only be 
used to protect us from each other, might still support policies 
limiting food options. 

Another defense of these policies, in some ways similar, is 
that these policies are not actually paternalistic policies because 
they do not intend to promote the individual’s welfare, but rather 
intend to reduce the social costs of unhealthy eating. A 
paternalistic action or policy is one that interferes with an 
individual’s choice or action with the aim of benefitting that 
individual.83 If policies interfere with individuals’ choices or 
actions with the aim of benefitting others and not the individuals 
themselves, these policies are not paternalistic. 

Healthy eating policies aim to improve individuals’ eating 
in order to reduce rates of overweight and obesity, and rates of 
diet-related illness.84 However, do these policies aim to reduce 
rates of overweight, obesity, and diet-related illness in order to 
increase individuals’ welfare? The rising health care costs associated 
with unhealthy eating and obesity, and the contribution of these 
costs to private insurance premiums and government 
expenditures on health, are often cited in support of healthy 
eating policies.85 This suggests that healthy eating policies are 
motivated, at least in part, by the aim of reducing rates of 
overweight, obesity, and diet-related illness in order to reduce 
health care costs borne by others and borne by society as a whole. 
Ill health also imposes other social costs beyond health care 
 
Childhood Obesity: Creating the Climate for Change, 35 J.L. MED & ETHICS 78, 79–80 (2007) 
(exploring the aggressive marketing and low cost of unhealthy foods that leads to 
unhealthy eating).  
 83. CONLY, supra note 2, at 17.  
 84. See, e.g., Elizabeth Benjamin, Public Health Approaches to Obesity: Litigation, 
Legislation, and Lessons Learned, 1 PITT J. ENVTL. PUB. HEALTH L. 127, 128 (2007) 
(discussing the policies and laws crafted in response to the rising obesity rates in 
America).   
 85. See, e.g., INST. OF MED., supra note 22, at 36–42; see also Dietz and Hunter, supra 
note 22, at 9; see also Mello et al., supra note 22, at 2601. 
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costs—lowered productivity, lost wages, and the inconvenience 
and suffering imposed upon the families of people who are sick.86 

Healthy eating policies are also interpreted as aiming to 
improve individuals’ health in order to advance the common 
good.87 A thriving society requires a healthy populace or at least a 
not-too-unhealthy populace. Each citizen’s health affects the 
common good. Thus, we can see healthy eating policies not as 
policies aiming to improve each citizen’s health in order to 
increase her own welfare, but as policies aiming to improve each 
citizen’s health in order to advance the common good. 

Policies that aim (proximately) to improve individuals’ 
diets in order to improve their health could have different 
ultimate aims: the paternalistic aim of increasing individuals’ 
welfare, the non-paternalistic aim of reducing the costs that ill 
health imposes upon others, and the non-paternalistic aim of 
promoting the common good by reducing the costs imposed upon 
society and ensuring a healthy population. If the ultimate aim of 
healthy eating policies is to improve individuals’ eating in order to 
reduce the costs upon others of unhealthy eating or in order to promote the 
common good, and not in order to benefit the individual herself, 
then these policies are not paternalistic policies.88 

These issues are ethically significant because ethical 
objections to paternalistic policies do not necessarily apply to non-
paternalistic policies.89 For one, limitations on individual choice 

 
 86. R. Bayer & J. D. Moreno, Health Promotion: Ethical and Social Dilemmas of 
Government Policy, 5 HEALTH AFF. 72, 77 (1986).  
 87. L.O. Gostin & K.G. Gostin, A Broader Liberty: J.S. Mill, Paternalism and the Public’s 
Health, 123 PUB. HEALTH 214 (2009).  
 88. But to complicate matters, policymakers who implement a healthy eating policy 
could have different motivations and different conceptions of the ultimate aim of the 
policy, only some of which are paternalistic aims. For example, one member of a 
legislature that passes a soda tax might aim for the tax to decrease soda consumption 
thereby improving individuals’ health in order to increase those individuals’ well-being. 
Another member of the legislature might intend for the tax to decrease soda 
consumption thereby improving individuals’ health in order to reduce the social costs of 
ill health. A third member of the legislature might see the tax as a revenue-generating 
measure, rather than a policy aiming to improve individual health. Some of these 
legislators’ aims are paternalistic, and some are not. In this case, should the policy be 
considered paternalistic or not? This question has no obvious answer. For a discussion of 
the difficulties in determining whether a law is paternalistic, see Douglas N. Husak, Legal 
Paternalism, in THE OXFORD HANDBOOK OF PRACTICAL ETHICS 387, 387–95 (Hugh 
LaFollette ed., 2003).  
 89. CONLY, supra note 2, at 17. 
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and action that are not justified in order to promote an 
individual’s own welfare could be justified to prevent her from 
harming or imposing costs on others. In addition, if policies 
limiting food options are not meant to improve individual well-
being, then it is not a trenchant objection that these policies 
diminish some individuals’ welfare because their welfare is 
maximized by unfettered unhealthy eating.90 

III. THE VALUE AND DISVALUE OF UNHEALTHY EATING91 

Eating has a dual nature. On the one hand, eating is 
behavior driven by our neurophysiology and bodily appetites, and 
cued by features of our environment, as discussed in the last 
section. Eating is behavior influenced by impersonal forces. We 
can be motivated to engage in food behavior even though it has 
little or no positive value to us and is contrary to our goals, such as 
the goal of being healthy. On the other hand, food experience is 
saturated with meaning and value.92 Food provides sustenance, 
hedonic pleasure, aesthetic pleasure, and comfort to individuals. 
Sharing food is a foundational experience in virtually all kinds of 
human relationships and social groups, including families, groups 
of friends, and communities. What we eat expresses our personal 
and group identities.93 In these ways and others, food experiences 
have social meaning and have value for individuals and groups. 

As an example of a valuable food experience that involves 
unhealthy eating, consider this hypothetical case. Every Sunday 
after church, a family attends the weekly church supper, featuring 
a variety of unhealthy foods. The parents know the supper is 
unhealthy and they would like their family to eat more healthfully, 
but they attend the church supper because they are not willing to 
miss out on seeing their friends, staying up to date on what is 

 
 90. But difficult ethical questions would remain. Pursuit of the common good must 
be constrained by concern for individuals’ well-being—that is, one cannot exact any and 
all cost from individuals in pursuit of the common good. In what instances is it legitimate 
for the state to pursue health improvement in order to promote the common good, even 
though this health improvement involves preventing experiences that some citizens 
consider more valuable than improved health?    
 91. See Barnhill et al., supra note 5 (exploring the value and disvalue of unhealthy 
eating, and presenting the cases discussed in this section).  
 92. See Resnik, supra note 7, at 29.  
 93. See ANDERSON, supra note 8.  
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happening in the church, and making sure their children feel like 
part of the church community. Also, attending the church supper 
is a tradition that they value and would like to pass on to their 
children. 

The parents choose to attend the church supper, despite 
knowing it is unhealthy, because for them it is a meaningful 
experience that has multiple kinds of value: it is enjoyable, it 
reinforces social bonds and community membership, and it is a 
meaningful tradition that they are transmitting to their children. 
As this example shows, not all unhealthy eating is mindless eating.  
Some unhealthy eating is deliberate and informed, reflects a stable 
preference, and has multiple kinds of value for individuals, 
families, and communities. Other examples of valuable unhealthy 
eating are taking your child out to McDonald’s after school on 
Friday, as your father did with you, or celebrating a child’s 
birthday by bringing her favorite kind of cupcake to school, as you 
do every year. 

As these cases show, unhealthy eating can be part of 
traditions and other valuable social experiences. Unhealthy eating 
is, arguably, a culturally resonant part of these experiences—that 
is, an eating practice that is culturally recognized as an 
appropriate and valuable part of that social experience.94 
Cupcakes are the way to celebrate a child’s birthday, and taking 
your child out to McDonald’s is a way to show your love for her by 
giving her a special treat. 

Food is used to mark special occasions in culturally 
distinctive and socially and personally valuable ways. Often 
unhealthy foods are used to mark special occasions—such as 
birthday cupcakes and Thanksgiving pies. Everyday food 
experiences also can have meaning and value, and these everyday 
experiences can feature unhealthy foods. Everyday food 
experiences can be comforting rituals, such as getting a muffin 
and coffee on the way to work. Preparing food for someone is a 
daily way of expressing love, including preparing unhealthy 
“comfort” food. Shared food experiences create and reinforce 
social bonds, such as friends and families going out to eat and 
“indulging” in unhealthy food. Ethnic groups, societies, and sub-
cultures within societies can have distinctive patterns of eating, 
 
 94.  Id. at 137–38. 
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and foods that are assigned special significance.95 Everyday food 
behavior can express affiliation, group membership and cultural 
identity.96 

In these ways, much food behavior is laden with social 
meaning and value. Even when we know that a food experience is 
unhealthy, we still might consider the experience to have 
significant value. Just as a family finds the unhealthy church 
supper to have irreplaceable value, so too individuals might find 
other unhealthy eating practices to have value. 

Nonetheless it is important to note that food experiences 
can be sources of value and disvalue. For example, even though 
taking their family to the church supper is a source of significant 
value for the parents in the above example, it also has disvalue. 
Because they value eating healthier, eating an unhealthy meal 
each week also has disvalue. Similarly, taking cupcakes to school to 
celebrate a child’s birthday could have both value and disvalue for 
a parent. A parent values the joy and social benefits it gives his 
child, but they also value instilling healthy eating habits in their 
child and so consider it to have disvalue that their child regularly 
eats cupcakes at school. 

Another dimension of value—along with the value and 
disvalue of food experiences—is the symbolic value of food choice 
and of policies limiting choice. As argued in the next section, to 
fully understand the ethical complaint that policies are 
“nannying” or “infantilizing,” we must be alert to this dimension 
of value. 

A.  Nannying, infantilizing, and the symbolic value of 
food choice 

In 2012, the Center for Consumer Freedom took out a full-
page ad in the New York Times showing Michael Bloomberg, then 
the Mayor of New York City, dressed as a nanny.97 “Nanny 

 
 95. Id. at 124–39, 200–03; FOOD AND CULTURE: A READER (Carole Counihan & 
Penny Van Esterik eds., 3rd ed. 2013).  
 96. ANDERSON, supra note 8, at 124–139, 200–03; GUPTILL ET AL., supra note 8, at 
16–39; Paul Rozin & Michael Siegal, supra note 8, at 63–67 (2003). 
 97. Ron Dicker, ‘Nanny Bloomberg’ Ad in New York Times Targets N.Y. Mayor’s Anti-Soda 
Crusade, HUFFINGTON POST, (June 4, 2012, 12:11 PM), http://www.huffingtonpost.co 
m/2012/06/04/nanny-bloomberg-ad-in-new_n_1568037.html.  
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Bloomberg has taken his strange obsession with what you eat one 
step further” the ad read, and “New Yorkers need a Mayor, not a 
Nanny.”98 The Center for Consumer Freedom had previously 
placed an ad, critical of New York City’s anti-soda information 
campaign, reading “You are too stupid . . . to make good personal 
decisions about foods and beverages. The New York Department 
of Hype has used your tax dollars to launch an advertising 
campaign to demonize soda.”99 

This sentiment—that certain healthy eating policies are 
nannying, infantilizing, or treat you like you are stupid—is 
repeatedly expressed, not only by industry-backed critics of food 
policies or proponents of small government, but by voices along 
the political spectrum. For example, the New York City soda ban 
was called nannying by both industry-backed critics such as the 
Center for Consumer Freedom and by the New York Times.100 Anti-
hunger groups and advocates for the poor have criticized 
proposals to exclude sugary drinks from SNAP as infantilizing and 
demeaning.101 

A notable feature of these criticisms is their tone of offense; 
people not only dislike the policies, they are offended by them. 
Something more is being registered with these criticisms than the 
familiar objections to public health policies that they limit 
individual liberty and they are paternalistic. To call a government 
policy “nannying” or “infantilizing” is to claim not only that the 
government is making decisions for citizens that it ought not 
make, but that in doing so, it is treating adult citizens as if they 
were children.102 To claim that a policy treats you like you are 
stupid is to claim that it is belittling and disrespectful.103 The 
charge that Bloomberg is a meddling nanny expresses indignation 
at Bloomberg’s putative attitude towards New York City residents: 

 
 98. Id.  
 99. You Are Too Stupid, CENTER FOR CONSUMER FREEDOM (Dec. 22, 2014), 
https://www.consumerfreedom.com/2011/12/you-are-too-stupid.  
 100. Editorial, A Ban Too Far, supra note 64.  
 101. See Barnhill & King, supra note 5 (discussing criticisms by anti-hunger advocates 
and advocates for the poor of proposed exclusions of sugary drinks from SNAP).   
 102. Anne Barnhill, Bloomberg, Nannying, and the Symbolic Value of Food Choice, 
BIOETHICS FORUM (Dec. 20, 2013, 10:35 AM), http://www.thehastingscenter.org/Bioethic 
sforum/Post.aspx?id=6677&blogid=140.  
 103. Id.  
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like little children being minded by a nanny, they cannot be 
trusted to make decisions for themselves.104 

At the root of such criticisms is a view about the symbolic 
value of choice and the social meaning of policies that limit 
choice.105 Choice has value to the individual in part because 
making our own choices allows us to enact our preferences, but 
also because choice has symbolic value.106 In many cases, it is not 
only the preferences we satisfy or the goals we achieve through our 
choices that we are concerned with, but rather the mere fact of 
having the choice. This is particularly true for those choices that 
individuals commonly have. When having a choice is the social 
norm, not having that choice suggests that there is something 
about the individual that makes her unable to handle that choice. 
We deny children certain choices, instead simply telling them 
what to do, because we believe they lack the capacity to make good 
choices for themselves. Denying an adult a choice could be taken 
to express the judgment that, like a child, she is incapable of 
making good choices for herself. Food choices are some of the 
most familiar choices we make throughout our day, and as 
children, food is one of the first spheres in which we begin to 
exercise choice.107 Policies limiting food choice might be 
interpreted as rooted in the government’s attitude that we are 
incapable of making even the most basic choices for ourselves. 
Insofar as they are rooted in these attitudes, these policies might 
seem infantilizing, demeaning and disrespectful. A further 
concern is that by sending such messages, policies will increase 
negative attitudes and stigma. 

These concerns are particularly acute with policies that 
limit the food options of only one group of people. A policy 
illustrating this point particularly well is the exclusion of 
unhealthy foods from SNAP. Critics of the proposed sugary drink 

 
 104. Id.  
 105. For a discussion of the symbolic function of laws and policies, see Cass R. 
Sunstein, On The Expressive Function Of Law, 144 U. PA. L. REV. 2021 (1996). For a 
discussion of the symbolic relevance of government institutions and the symbolic 
importance of government institutions reflecting the government’s Dietary 
Recommendations, see Kass, supra note 4.    
 106. See T.M. SCANLON, WHAT WE OWE TO EACH OTHER 253 (1998).  
 107. Barnhill & King, supra note 5.  
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exclusion called it an “infantilizing” and “demeaning” policy.108 
For example: 

 
But the purpose of the program is to aid people in 
need, not dictate their every mouthful in ways that 
most Americans would never allow to be imposed 
on themselves. . . .Infantilizing food stamp 
recipients, and making lifestyle choices for them 
that aren’t made for other Americans, is a 
demeaning and, most likely, ineffective way to 
ensure a healthier populace.109 
 
Critics have also claimed that the sugary drink exclusion 

sends negative messages about SNAP participants: 
 
[L]imiting the consumer choice of adults in SNAP 
is a horrible idea. . . .Beyond sending the appalling 
message to low-income Americans that they are 
uniquely unsuited to make decisions about what is 
best for their own health, banning certain foods in 
the SNAP program will fail to meet the anti-obesity 
objectives of proponents.110 
 
At the heart of these criticisms is the view that being denied 

choice has a certain social meaning. Government interference in 
SNAP participants’ food decisions might seem to suggest that they, 
like children, lack the capacity to make food choices. Limiting the 
food options of SNAP participants, but not other adults, seems to 
suggest SNAP participants lack capacities that other adult 
members of society have. In this way, limiting SNAP participants’ 
choices could be seen as sending infantilizing and demeaning 
messages about SNAP participants, such as “SNAP participants are 
incapable of making good choices” or “SNAP participants cannot 
control how much soda they drink.” 
 
 108. Id.  
 109. Wait a New York Minute! L.A. TIMES, Oct. 15, 2010, http://articles.latimes.com/20 
10/oct/15/opinion/la-ed-soda-20101015. 
 110. Joel Berg, Food Stamps Soda Ban: The Wrong Way To Fight Obesity, HUFFINGTON 

POST (Dec. 6, 2010, 11:53 AM), http://www.huffingtonpost.com/joel-berg/food-stamps-
soda-ban-the-_b_791863.html.  
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On the other hand, it could be interpreted as sending 

messages about sugary drinks and nutrition, such as “sugary drinks 
are non-nutritive and should not be included in a nutrition 
program” and “sugary drinks are harmful at current levels of 
consumption, and people should drink fewer of them.” Whereas it 
might be ethically problematic for a nutrition policy to send 
negative messages about people, it is perfectly appropriate—even 
important—for a nutrition policy to send messages about good 
nutrition. 

What is the symbolic value or social meaning of a policy 
that limits an adult’s choice?111 On one interpretation, limiting an 
adult’s choice sends the message that the adult lacks the capacities 
of a normal adult. But on another interpretation, it sends the 
message that normal adults are not capable of making that choice. 
On yet another interpretation, it sends the message that the 
choice is a harmful one, or is not a choice worth having. There 
could be multiple interpretations—all of which it is reasonable to 
make—of the same policy. There can be multiple interpretations 
of “the” message of a policy and these interpretations could 
change over time, as public understanding of the policy’s rationale 
impact evolves. 

How food policies are interpreted by the public will 
depend upon the public’s background understanding of nutrition, 
health, and the psychology of eating. Consider, for example, the 
soda ban. If one believes that consumption of sugary drinks is 

 
 111. The capacity of laws to indicate that certain attitudes or beliefs are held by the 
state is referred to as the expressive function of law. See Matthew D. Adler, Expressive 
Theories of Law: A Skeptical Overview, 148 U. PA. L. REV. 1363 (2000); Lawrence Lessig, The 
Regulation of Social Meaning, 63 U. CHI. L. REV. 943 (1995); Sunstein, supra note 105. 
Theorists disagree about what exactly is the expressive content or meaning of a law.  Adler 
argues that we should distinguish the literal meaning of a law (for example, the law 
“Blacks may not own automobiles” has the meaning, “It is hereby prescribed that blacks 
may not own automobiles,”), the intentions of lawmakers who drafted the law, and the 
social impact of the law (for example, whether the law increases stigma). Adler, supra at 
1399. In addition to those distinctions drawn by Adler, we should also distinguish the 
following: what lawmakers intend to communicate with a law (e.g., “Soda is unhealthy”), 
what lawmakers actually believe (e.g., “People drink too much soda” or “People can’t be 
trusted to make their own decisions”), how the public will interpret the law (e.g., “The 
government thinks we’re stupid“ or “People should drink less soda”), the actual impact of 
the law on social norms and attitudes (e.g., increasing the stigma associated with drinking 
soda or being overweight or changing the public’s views of the health consequences of 
sweetened beverages), and the other actual impacts of the law (e.g., SNAP participants 
will not be able to purchase sugary drinks with SNAP assistance). 
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harmful to health, and has increased in recent decades because 
portion sizes have steadily increased and human beings are cued 
by large portion sizes to consume more than they wish, then they 
might see the soda ban as a policy premised on a realistic 
understanding of the psychology of adult humans, which will help 
them to make the decisions they would like to make.112 But if one 
believes that consumption of sugary drinks is not very harmful, 
and has increased in recent decades because people’s preferences 
have changed in favor of consuming more soda, then they might 
see the soda ban as infantilizing. 

More generally, if those designing public health policies 
view human beings as systematically irrational and believe food 
behavior is often irrational, and the public views human beings as 
generally rational and believes food behavior is typically rational, 
then they are bound to have different interpretations of the same 
food policy. Policymakers will see policies as appropriately 
designed for normal people, rather than ideally rational 
“Econs.”113 But the public might see the same policies as 
appropriate only for children, or people who are “stupid.”114 Thus 
to fully understand the public’s objections to policies limiting food 
options, one needs to be alert to the symbolic value of limiting 
choice, and alert to the fact that the public interpretation of 
policies may diverge from policymakers’ intentions and 
interpretations of the same policies. 

 

 
 112. Adler, supra note 111, at 1376–400 (explaining how people come to understand 
the law and what inferences, right or wrong, could be made about a particular law based 
on that understanding). 
 113. Richard H. Thaler et al., Choice Architecture 4 (Apr. 2, 2010) (unpublished 
manuscript), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1583509 
(using the term “Econ” to refer to the ideally rational creature that actual human beings 
fail to be). 
 114. Adler, supra note 111, at 1408–12, 1416 (explaining how people infer offensive 
or degrading meanings from a law and providing an example of shaming in criminal 
statutes). 
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IV.  CONCLUSION: INCORPORATING THE VALUE AND DISVALUE 

OF UNHEALTHY EATING INTO THE ETHICS OF HEALTHY 

EATING POLICY 

While the ongoing ethical discussion of paternalism, 
choice and “mindless eating” illuminates some ethical reasons for 
and against policies limiting food choice, the ethics of healthy 
eating policy should more fully incorporate a discussion of value—
including the value and disvalue of food experiences involving 
unhealthy food, and the symbolic value of food choice.115  In a 
limited way, a discussion of value is already included in the 
popular and academic discussion: many commentators have noted 
that healthy eating policies promote health at the expense of 
pleasure and convenience. However, a more thorough 
examination of the ways in which eating has value and disvalue 
would enrich the ethical conversation. 

A closer examination of the value and disvalue of eating 
would inform existing ethical debates about paternalistic 
policies.116 In order to understand how these policies could fall 
prey to the objections commonly lodged against paternalistic 
policies—namely, that they violate individual autonomy, fail to 
promote individual welfare, and impose one set of values upon 
everyone—one needs to understand the ways in which having 
unhealthy options has value for people. How is it valuable to have 
unhealthy options, such that paternalistically limiting these 
options might not promote an individual’s welfare, all things 
considered? How does unhealthy eating express individuals’ and 
groups’ values, such that limiting unhealthy options is imposing 
values upon people that they do not share? Similarly, in order to 
understand how policies limiting unhealthy food options could 
evade these objections, one needs to understand the ways in which 
having unhealthy options has disvalue for people. How does 
having unhealthy options make it harder for people to have 
valuable experiences, thus diminishing their welfare? How does 
having unhealthy options make it harder for people to live in ways 

 
 115. See Barnhill et al., supra note 5 (arguing that the ethical discourse around choice, 
autonomy and discussions should be supplemented by a discussion of the value and 
disvalue of unhealthy eating). 
 116. Id. 
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consistent with their own values (for example, living a long and 
healthy life)? 

Whether and how it is valuable to have food options is a 
different question than whether having food options increases an 
individual’s welfare.117 Though valuable experiences often 
increase an individual’s welfare, they need not. For example, a 
selfless and self-sacrificing action could be valuable, even if it does 
not plausibly increase an individual’s welfare.  To give another 
example, an experience could be valuable to an individual in one 
respect (e.g., be pleasurable or have cultural significance), have 
disvalue for the individual in another respect (e.g., be expensive 
or unhealthy), and cause an overall net decrease in her welfare.  
Even though an experience is a net decrease in the individual’s 
welfare, the experience might still warrant deference by the state 
in virtue of having certain kinds of value for individuals and 
groups. Thus an ethical examination of food policies should 
theorize the range of valuable food experiences that might be 
limited by the policy and not just theorize whether having those 
options increases individual welfare. 

Therefore, a discussion of the value and disvalue of 
unhealthy eating can provide substance to the ongoing debate 
about whether policies limiting food options are objectionably 
paternalistic. In addition, a better understanding of the value and 
disvalue of eating might point the way to innovative interventions 
that preserve what is valuable about unhealthy eating experiences 
while making these experiences healthier.118 An example would be 
a policy that slowly changes how children’s birthdays are 
celebrated at school, replacing cupcakes and other sweets with 
healthier foods that children also experience as “special” foods.119  

 
 117. Even if valuable experiences are ultimately analyzed as experiences that increase 
individual welfare along some dimension or experiences that help individuals achieve 
their ends, it can be useful to begin the discussion by talking about valuable experiences 
and articulating the many kinds of values at stake, rather than to begin the conversation 
by discussing individual welfare or individual ends. Similarly, it may be useful to begin by 
discussing valuable experiences and then consider the role of rational choice and 
autonomy in enabling valuable experiences, rather than to begin ethical inquiry by 
discussing rational choice and autonomy.  
 118. See Barnhill et al., supra note 5 (for a discussion of how the ethics and design of 
healthy eating policy can be enriched by a better understanding of the value and disvalue 
of unhealthy eating). 
 119. Id. 
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Another example would be a program that works with local 
churches to help provide healthier offerings at their weekly 
supper. 

If policymakers understand what people find valuable and 
not valuable about unhealthy eating, they will be in a better 
position to design polices that make unhealthy eating experiences 
healthier, while retaining their value. They can also make smarter 
trade-offs between health and other values when such trade-offs 
are necessary.120 They might also be able to garner more public 
support for policies by addressing the ways in which unhealthy 
eating has positive value and the way in which limiting food choice 
has symbolic value.  Thus a fuller understanding of the value and 
disvalue of unhealthy and the symbolic value of food choice can 
both enrich the ongoing ethical discourse around paternalism and 
choice and, perhaps, help improve the design of healthy eating 
policies. 

 
 

 
 120. Id.  


