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LESSONS FROM THE DEMISE OF THE SUGARY DRINK 
PORTION CAP RULE 

KATHERINE PRATT† 

I. INTRODUCTION 

s the prevalence of obesity has increased in the United States, 
public health advocates have proposed various government 

interventions to reduce obesity-related illness, disability, and 
deaths. Nowhere has the anti-obesity public health campaign been 
more proactive than at the local level in New York City, especially 
during the administration of Mayor Michael Bloomberg. Much as 
New York City dwarfs the rest of the country and world in 
cartoonist Saul Steinberg’s famous map, View of the World from 
Ninth Avenue, so too has New York City’s public health department 
dominated the anti-obesity public health arena. Innovative anti-
obesity measures adopted by the New York City Board of Health 
(“the Board”) have diffused horizontally, to other local 
jurisdictions, and vertically, to state governments and the federal 
government.1 

The ability of the Board to adopt such innovative anti-
obesity measures without express legislative authorization has 
been drastically curtailed, however, as a result of a recent case in 
which New York courts invalidated a Board rule (the “sugary drink 
portion cap rule”) that would have limited the size of containers 

 

 † Professor of Law, Loyola Law School Los Angeles. Email: 
katherine.pratt@lls.edu. Faculty webpage: http://www.lls.edu/academics/faculty/pratt 
.html. Thanks to the staff and editors of the Wake Forest Journal of Law & Policy and the 
faculty, staff, and administrators at Wake Forest University School of Law for hosting the 
Live Symposium event, Silva Baboudjian for research assistance, and Computer Services 
Librarian and Legal Research Instructor, David Burch for library research support.  
 1. See generally Katherine Pratt, The Limits of Anti-obesity Public Health Paternalism: 
Another View, 46 CONN. L. REV. 1903, 1905–06 (2014) (explaining that New York City has 
proactively promoted the new public health goal of reducing obesity and type 2 diabetes); 
see also Rogan Kersh, The Politics of Obesity: A Current Assessment and Look Ahead, 87 
MILBANK Q. 295, 304 (2009) (stating that New York City was the first location to 
successfully implement menu labeling, an anti-obesity measure). The Board is a part of 
the New York City Department of Health and Mental Hygiene. 

A



3 PRATT_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:29 PM 

40 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 5:1 

in which restaurants could serve sugar-sweetened soda and other 
sugary beverages (“sugary drinks”).2 The case has far-reaching 
implications for public health, by prohibiting the Board from 
unilaterally adopting innovative public health measures in the 
future—including public health measures that are designed to 
reduce chronic disease risks and perhaps including public health 
measures that are designed to promote health, even in areas that 
traditionally have been within the Board’s authority. 

This article explores the legal and strategic implications of 
the case for public health advocates in New York. Part II of this 
Article situates the sugary drink portion cap rule within the 
broader context of the evolution of the power and role of local 
public health departments. Part III recounts the saga of the 
adoption and invalidation of the sugary drink portion cap rule. 
Part III also comments on the case and considers the implications 
of the case for the Board. Part IV explains why local public health 
boards should be granted broad authority to innovate, but also 
explains why the authority of elite public health boards must be 
constrained, especially with respect to new public health 
interventions that target upstream behavioral risk factors. In 
addition, Part IV compares two alternative approaches to 
constraining public health boards. The first approach is to apply a 
strict nondelegation doctrine, which prohibits a local public 
health board from promulgating public health rules unless the 
board has specific authorization and guidance from the legislature 
regarding the particular rulemaking. The second approach is to 
constrain public health boards by mandating use of decision 
procedures that require the board to consider and weigh various 
consequences of their proposed rules. Additionally, Part III traces 
the historical decline of the first approach and ascendance of the 
second approach in federal administrative law, and explains why 
the second approach is the better approach for constraining the 
discretion of local public health boards, while allowing boards the 
flexibility to innovate and change social norms in the interest of 
improving public health.  

 

 
 2. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y.C. Dep’t of 
Health & Mental Hygiene, No. 653584-12, slip op. at 4, 35 (N.Y. Sup. Ct. Mar. 11, 2013), 
aff’d, 970 N.Y.S.2d 200 (N.Y. App. Div. 2013). 
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II. THE ORIGINS OF NEW PUBLIC HEALTH MEASURES TO 

REDUCE OBESITY 

To understand what the sugary drink portion cap case 
means for public health advocates in New York, one must first 
situate recent anti-obesity public health interventions within a 
broad historical context of public health regulation, which has 
evolved from reactively fighting specific disease-causing agents to 
fighting chronic diseases and proactively promoting public health. 

During the late 1700s and early 1800s, American public 
health agencies first developed in cities on the East Coast, where 
the risk of contracting diseases, including infectious diseases, 
increased significantly as a result of global sea trade, a massive 
influx of immigrants, and squalid living conditions in urban 
slums.3 In this context, local health departments had the power to 
regulate unsanitary conditions, to ensure that the urban poor had 
access to clean water, unadulterated food, and hygienic sewage 
treatment.4 In addition, local health departments had the power 
to use coercive measures, including quarantine, to reduce the 
spread of infectious disease from seamen and immigrants who 
arrived in American ports.5 Over time, health departments also 
began to regulate workplaces, to make them safer for workers, and 
to regulate public nuisances.6 The successes of local public health 
regulation subsequently diffused to the states, which established 
state level public health agencies during the second half of the 
nineteenth century, and to the federal government, which created 
a federal public health service and enacted the first federal food 
and drug safety laws during the early part of the twentieth 
century.7 

 
 3. See Eleanor D. Kinney, Administrative Law and the Public’s Health, 30 J.L. MED. & 

ETHICS 212, 213 (2002) (noting that “large cities on the East Coast, which were on the 
front lines of sea trade and processing new immigrants, were the catalyst for government 
responses to public health concerns”); see also Lawrence O. Gostin et al., The Law and the 
Public’s Health: A Study of Infectious Disease Law in the United States, 99 COLUM. L. REV. 59, 77 

(1999) (stating that “[n]ineteenth-century sanitarians focused on providing clean water, 
adequate sewers, pure food, safe workplaces, and hygienic dwellings to the urban poor 
who were at greatest risk for the most common communicable diseases”).  
 4. Gostin et al., supra note 3, at 77. 
 5. Id. at 78. 
 6. Id. at 77. 
 7. Kinney, supra note 3, at 214 (stating that the federal Public Health Service was 
created in 1912). 
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As medical science began to identify specific disease-
causing pathogens in the early twentieth century, public health 
departments developed regulatory responses to control the spread 
of diseases, for example, through vaccination, treatment, isolation, 
and quarantine.8 Over time, various state and local public health 
laws were enacted, typically in response to specific public health 
threats.9 In addition, federal public health laws were enacted to 
supplement the state and local public health laws that addressed 
specific disease threats.10 

The goal of early public health measures (referred to as 
“old” public health measures) was to eliminate or reduce 
exposure to “a specific, identifiable pathogen or discreet causal 
agent” that causes disease or injury, in particular disease or injury 
that disproportionately affect the poor.11 As described above, these 
old public health measures included sanitary regulation, such as 
water regulation and food regulation, and measures designed to 
arrest the spread of infectious diseases. With respect to old public 
health regulations, authorizing public health departments to 
coerce people, seize contaminated property, require vaccinations, 
or even quarantine infected persons was accepted as necessary to 
protect public health.12 Although individuals sometimes 
challenged the authority of public health departments to enforce 
such coercive regulations, courts validated public health measures 
as legislative or quasi-legislative measures designed to protect the 
public from exposure to disease-causing agents.13 Over time, most 
of the specific pathogens that killed or severely disabled people 
(and were the primary focus of early public health measures) have 

 
 8. Gostin et al., supra note 3, at 78. 
 9. See id. at 102 (observing that piecemeal public health laws were enacted by states 
to control specific diseases and that such state laws are antiquated and lack uniformity). 
 10. Kinney, supra note 3, at 213–14 (noting that federal regulation responded to 
specific public health threats that could not be adequately addressed at the state and local 
level). 
 11. See Mark A. Hall, The Scope and Limits of Public Health Law, 46 PERSP. BIOLOGY & 

MED. S199, S206 (2003).  
 12. Katherine Pratt, A Constructive Critique of Public Health Arguments for Anti-obesity 
Soda Taxes and Food Taxes, 86 TUL. L. REV. 73, 107 (2012). 
 13. See, e.g., Jacobson v. Massachusetts, 197 U.S. 11, 39 (1905) (upholding a 
Massachusetts statute that gave local boards of  health the authority to require adults to be 
vaccinated against smallpox, based on the state interest in protecting public health and 
safety). 
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been largely eradicated.14 In addition, federal law and state law 
have significantly reduced the risk of exposure to various 
environmental and workplace toxins, pathogens, and injuries. 

In the present day, chronic diseases (e.g., heart disease, 
diabetes, and cancer) have become the leading causes of illness, 
disability, and death in America.15 These diseases are, to some 
extent, preventable through behavioral changes and alterations in 
the physical environment.16 As a result of this “epidemiological 
transition,” public health departments have focused on new public 
health measures that are designed to reduce the prevalence of 
chronic diseases by reducing behavioral and ecological risk factors 
that contribute to such diseases.17 

Over the last decade, local public health regulators 
increasingly have turned their attention to obesity, which 
significantly increases morbidity, disability, premature death and 
health care costs. Referring to obesity control as the “new 
frontier” of public health, public health advocates have created 
numerous proposals to alter the obesogenic environment that 
makes it difficult for people to maintain a healthy weight.18 

Public health advocates defend their anti-obesity proposals 
on various normative grounds, including: (1) Economic grounds, 
such as the need to correct market failures, including 
“externalities,” “incomplete markets,” “incomplete information,” 
and “internalities”; (2) Critical realist grounds, i.e., to protect 
vulnerable populations from being exploited by food and drink 
producers and sellers; and (3) Health priority grounds, i.e., 
prioritizing health over other values and considerations, because 
health is a precondition for human flourishing and equality of 
opportunity.19 

 
 14. See, e.g., JARED P. COLE & KATHLEEN S. SWENDIMAN, CONG. RESEARCH SERV., 
RS21414, MANDATORY VACCINATIONS: PRECEDENTS AND CURRENT LAW 1 (2014) 
(“Vaccination has resulted in the eradication of smallpox worldwide, and in the control of 
many other vaccine-preventable diseases.”). 
 15. Lawrence O. Gostin, Fast and Supersized: Is the Answer to Diet by Fiat?, 35 HASTINGS 

CENTER REP. 11, 11 (2005). 
 16. See id. The risk of contracting these chronic diseases depends on a combination 
of genetics, environment, and behavior. See, e.g., Stanley J. Ulijaszek & Hayley Lofink, 
Obesity in Biocultural Perspective, 35 ANN. REV. ANTHROPOLOGY 337, 338 (2006). 
 17. Gostin, supra note 15, at 11. 
 18. Pratt, supra note 12, at 108. 
 19. See, e.g., Pratt, supra note 12, at 77–114 (discussing and critiquing possible public 
health justifications for anti-obesity regulation or taxes). 
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Public health advocates, including Dr. Thomas Frieden, 
who served on the Board during Mayor Bloomberg’s 
administration, have argued that government intervention in diet 
is warranted on economic grounds, because unhealthy diets are 
associated with multiple chronic diseases that are expensive to 
treat.20 If obese people impose uncompensated health care costs 
on non-obese people, market-corrective regulation or taxes can be 
justified to compensate for such “negative externalities.”21 The 
health care costs of obesity featured prominently in the Board’s 
rationale for the sugary drink portion cap.22 

Internalities arguments provide an even stronger 
justification for public health interventions to reduce obesity. 
Economists use the term internalities to describe the costs 
incurred by “different ‘selves’” at different points in time.23 
Inadvertent harm to self, as a result of cognitive errors or time-
inconsistent preferences, can be viewed as a form of market 
failure. Various types of cognitive errors might justify anti-obesity 
regulation or taxes.24 

Going a step further, some advocates justify anti-obesity 
interventions as a way of counteracting exploitation of vulnerable 
consumers by food and drink industries. These advocates focus on 
the fact that food and drink producers exploit our predictable 
 
 20. See, e.g., Kelly D. Brownell & Thomas R. Frieden, Ounces of Prevention—The Public 
Policy Case for Taxes on Sugared Beverages, 360 NEW ENG. J. MED. 1805, 1806 (2009) (arguing 
that externalities of unhealthy diet warrant government intervention in markets). 
 21. See id.; see also Eric Finkelstein et al., Pros and Cons of Proposed Interventions to 
Promote Healthy Eating, 27 AM. J. PREVENTIVE MED. 163, 169 (2004) (noting that the 
externality argument may be the strongest argument for imposing food excise taxes 
because the non-obese bear a significant portion of the medical costs of obesity). Negative 
externalities exist where the actions of an individual or firm impose an uncompensated cost 
on others. JOSEPH E. STIGLITZ, ECONOMICS OF THE PUBLIC SECTOR 80 (3d ed. 2000). Public 
health advocates often make a negative externalities argument that governments should 
enact soda taxes or junk food taxes to recoup some of the disproportionately high health 
care costs of obesity.  See, e.g., Brownell & Frieden, supra note 20, at 1806. The argument is 
that obese and overweight persons impose medical costs on persons of normal weight, for 
which persons of normal weight are not compensated. Whether and to what extent obese 
persons externalize the costs of their obesity is unclear, however. See, e.g., Pratt, supra note 
12, at 77–87 (explaining why negative externalities of obesity might be smaller than public 
health advocates assume). 
 22. See generally Hery (Michelle) Min, Note, Large-Sized Soda Ban as an Alternative to 
Soda Tax, 23 CORNELL J.L. & PUB. POL’Y 187, 196–97 (2013).  
 23. Jonathan Gruber & Botond Köszegi, Is Addiction “Rational”? Theory and Evidence, 
116 Q. J. ECON. 1261, 1290 (2001).  
 24. See Pratt, supra note 12, at 79–103 (discussing various types of cognitive errors 
that might provide an “internalities” justification for public health intervention in diet). 
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dietary cognitive errors to increase their sales and profits—in spite 
of the negative effects of such marketing strategies on our 
health.25 For example, food and drink producers exploit the fact 
that “framing, context, and portion control distort dietary 
decision making in ways that consumers do not even notice.”26 
Producers aggressively market supersized portions, which are 
more profitable for producers than smaller portions, scripting 
sales pitches that lead consumers to focus myopically on the “best 
value.”27 In this context, consumers are primed to feel as though 
they would be wasting their money if they buy a normal-sized 
portion. These market forces have dramatically increased food 
and drink portion sizes over the last few decades. The Board 
expressed concern about the negative health effects of super-
sizing when it adopted the sugary drink portion cap rule. In 
addition, the food industry specifically targets vulnerable groups 
for marketing campaigns to increase their food and drink 
consumption. 

Aside from responding to market failures, some public 
health advocates defend anti-obesity interventions simply because 
obesity causes preventable suffering that impairs human 
flourishing.28 For example, Larry Gostin argues that the rationale 
for anti-obesity public health intervention “lies with the epidemic 
rates of overweight and obesity, the preventable morbidity and 
mortality, and the stark health disparities based on race and 
socioeconomic status.”29 

Although public health advocates see themselves as 
defenders of vulnerable populations, adoption of aggressive new 
public health measures by elite, local public health departments is 
controversial, especially where the measures are coercive and 

 
 25. See, e.g., Adam Benforado, Jon Hanson & David Yosifon, Broken Scales: Obesity and 
Justice in America, 53 EMORY L.J. 1645, 1739 (2004). 
 26. Pratt, supra note 12, at 101. 
 27. W.M. Vermeer et al., Small, Medium, Large or Supersize? The Development and 
Evaluation of Interventions Targeted at Portion Size, 38 INT’L J. OBESITY S13, S13 (2014). 
 28. See, e.g., Michelle M. Mello et al., Obesity: The New Frontier of Public Health Law, 
354 NEW ENG. J. MED. 2601, 2601 (2006) (stating that public health law, which recently 
has targeted obesity, “can be used to create conditions that allow people to lead healthier 
lives and that the government has both the power and the duty to regulate private 
behavior in order to promote public health”). 
 29. Lawrence O. Gostin, Law as a Tool to Facilitate Healthier Lifestyles and Prevent 
Obesity, 297 JAMA 87, 90 (2007) (articulating rationale for anti-obesity public health 
interventions). 
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interfere with consumer or producer autonomy. This is 
particularly true where a local public health department 
promulgates rules in an area in which proposals have been 
considered but not enacted by the legislative body that delegated 
authority to the public health department.30 

The recent promulgation of aggressive, anti-obesity 
regulation by local health departments has set the stage for a clash 
of values and approaches and has raised significant legal issues: 
(1) Do local public health departments derive their authority and 
power to regulate from state legislatures or from local legislative 
bodies? (2) Do local public health departments have broad 
legislative power or more limited administrative regulatory power? 
(3) May local health departments promulgate regulations if there 
is no legislative guidance as to the subject of the regulation? (4) Is 
agency cost-benefit analysis permitted, under separation of powers 
analysis, or is it prohibited because balancing conflicting ends is a 
strictly legislative function? (5) Will local public health regulation 
be invalidated as arbitrary and capricious if the agency does not 
perform some type of cost-benefit analysis? (6) If an agency is 
permitted to perform some type of cost-benefit analysis, what form 
can that analysis take? 

All of these issues surfaced when the Board amended the 
New York City Health Code to adopt the sugary drink portion cap 
rule, which would have prohibited certain New York City food 
service establishments from serving sugary drinks in containers 
larger than sixteen ounces.31 Business and labor groups brought 
suit to enjoin enforcement of the sugary drink portion cap rule 
and ultimately prevailed in the New York Supreme Court, in the 
Appellate Division of the Supreme Court and in the New York 
Court of Appeals.32 This article explains what happened in the 
case and considers the serious implications of the case for anti-
obesity regulation and for other types of new public health 
regulation, particularly in New York State. 

 
 30. Some local public health departments are delegated authority by a state 
legislature, while others derive their authority from a local legislature, such as a City 
Council. 
 31. Chris Dolmetsch, New York Big-Soda Ban Rejected by State’s Highest Court, 
BLOOMBERG (Jun. 26, 2014), http://www.bloomberg.com/news/print/2014-06-26/new-
york-big-soda-ban-rejected-by-n-y-top-court-as-overreach.html. 
 32. Id. 
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III. THE ADOPTION AND INVALIDATION OF THE NEW YORK CITY 

SUGARY DRINK PORTION CAP RULE 

A. The Development and Adoption of the Sugary Drink 
Portion Cap Rule 

For over a decade, public health regulators in New York 
City have been at the vanguard of anti-obesity public health 
interventions.33 The “first generation” of anti-obesity public health 
interventions in the city included a broad array of anti-obesity 
public health interventions.34 Subsequently, in 2012, Mayor 
Bloomberg convened the New York City Obesity Task Force 
(“Task Force”), which was charged with developing and 
recommending “innovative, aggressive solutions to address the 
obesity challenge in New York City.”35 The Task Force included 
commissioners from eleven diverse New York City agencies and 
representatives from the mayor’s office, including the city’s food 
policy coordinator.36 

The Task Force articulated four key goals for its work: (1) 
reduce obesity, (2) address health disparities between 
communities, (3) reduce preventable health conditions, and (4) 
create strategies to lower publicly financed health care spending.37 
After analyzing the impact of the city’s first generation anti-obesity 
initiatives, the Task Force recommended that some of those 

 
 33. For a discussion of various public health measures championed by Mayor 
Bloomberg, see Lawrence O. Gostin, Bloomberg’s Health Legacy: Urban Innovator or Meddling 
Nanny?, 43 HASTINGS CENTER REP. 19, 19 (2013), available at http://papers.ssrn.com/sol3 
/papers.cfm?abstract_id=2334823. 
 34. REVERSING THE EPIDEMIC: THE NEW YORK CITY OBESITY TASK FORCE PLAN TO 

PREVENT AND CONTROL OBESITY 6–7, (2012), available at http://www.nyc.gov/html/om/p 
df/2012/otf_report.pdf [hereinafter NYC OBESITY TASK FORCE REPORT]. The “first 
generation” of anti-obesity public health interventions in New York City included: (1) a 
requirement that chain restaurants post calorie counts for the foods they serve; (2) 
restrictions on foods that may be served in facilities run by the city (including schools, 
hospitals, day care centers, nursing homes, and jails); (3) newly issued permits for vendors 
of fresh fruits and vegetables; (4) rebates (in the form of “Health Bucks” coupons) for 
farmers market purchases made with food stamps; (5) creation of the “Move-to-Improve” 
program, which encourages teachers and students to integrate movement into classrooms; 
(6) an initiative to provide architects and urban designers with design recommendations 
to increase physical activity; and (7) the construction of 250 miles of dedicated bicycle 
lanes in the city. Id. 
 35. NYC OBESITY TASK FORCE REPORT, supra note 34, at 2. 
 36. Id. at 2–3. 
 37. Id. at 3. 
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initiatives be expanded.38 In addition, the Task Force developed 
“the next wave” of anti-obesity initiatives, which “involve bold new 
approaches” to reduce obesity in the city.39 

One of the next wave initiatives specifically targeted the 
consumption of soda and other sugary drinks. Public health 
campaigns against sugary foods and drinks have a long lineage 
that predates recent concerns about obesity in America. During 
the late 1970s, the Federal Trade Commission (“FTC”) clashed 
with the food and beverage industry over the marketing of sugary 
foods and drinks to children. The FTC, concerned about dental 
caries, proposed rulemaking (known as “KidVid”) that would have 
limited the marketing of sugary foods and drinks to children as an 
unfair or deceptive trade practice.40 Following food industry 
protests and heated debate about free speech and the First 
Amendment, Congress passed legislation to limit the authority of 
the FTC to regulate food marketing to children as an unfair 
practice.41 As a result of the legislation, the FTC was forced to 
withdraw its proposed rulemaking.42 More broadly, the KidVid 
debacle eviscerated the authority of the FTC to regulate the 
marketing of unhealthy products to children. 

In spite of the FTC rulemaking debacle, public health 
advocates continued to protest the marketing of sugary foods and 
drinks to children. Michael Jacobson, of the Center for Science in 
the Public Interest, published an article, “Liquid Candy,” in which 
he catalogued various negative health effects of soda and made 
recommendations to reduce its consumption.43 Jacobson’s article 
notes that: “[Sodas] are the single biggest source of calories in the 
American diet, providing about 7 percent of calories; adding in 

 
 38. Id. at 7. Recent increases in life expectancy in Manhattan may be attributable to 
new public health measures that have been adopted in New York City. See, e.g., Ted 
Alcorn, Redefining Public Health in New York City, 379 THE LANCET 2037, 2037 (2012), 
available at http://www.thelancet.com/journals/lancet/article/PIIS0140-6736(12)60879-
4/fulltext (discussing recent ten year increase in life expectancy in Manhattan). 
 39. NYC OBESITY TASK FORCE REPORT, supra note 34, at 7. 
 40.  Jennifer L. Pomeranz, Federal Trade Commission’s Authority to Regulate Marketing to 
Children: Deceptive v. Unfair Rulemaking, 21 HEALTH MATRIX 521, 525 (2011). 
 41. Id. 
 42. Id. 
 43. MICHAEL F. JACOBSON, CTR. FOR SCI. IN THE PUB. INTEREST, LIQUID CANDY: HOW 

SOFT DRINKS ARE HARMING AMERICANS’ HEALTH 8–19, 25–27 (2nd ed. 2005), available at 
http://www.cspinet.org/new/pdf/liquid_candy_final_w_new_supplement.pdf. 
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noncarbonated drinks brings the figure to 9 percent. Teenagers 
get 13 percent of their calories from [soft drinks].”44 

In 2000, Jacobson and Kelly Brownell (then at the Rudd 
Center for Food Policy and Obesity at Yale University) co-authored 
a high-profile public health article in which they proposed a small 
tax on sodas to discourage consumption of soda and raise revenue 
for anti-obesity programs.45 Brownell subsequently wrote a series of 
public health articles in which he and various co-authors, 
including New York City Health Commissioner Dr. Thomas 
Frieden, argued for adoption of a tax on soda and other sugary 
drinks.46 

Notwithstanding the overwhelming support for soda taxes 
in the New York public health community, both the New York 
State Assembly and the New York City Council—the legislative 
body of the city of New York—repeatedly considered and rejected 
proposals to tax or regulate the consumption of sodas and other 
sugary drinks.47 Noting the “enormous outcry” against the 
proposals to tax soda, Mayor Bloomberg announced that he would 
not pursue a soda tax in New York City.48 Undaunted, public 
health advocates in the city continued to search for an alternative 
means of reducing soda consumption. 

The Obesity Task Force reiterated long-standing public 
health concerns about consumption of sugary drinks in the 
section of its report in which it discussed recommendations to 
encourage health eating: 

 
Americans consume about 200-300 more calories 
per day than 30 years ago, with the largest single 
increase due to sugar-sweetened drinks. Nearly half 
of added sugar we consume is from sugar-sweetened 
drinks. There also has been a significant increase in 

 
 44. Id. at iv. 
 45. Michael F. Jacobson & Kelly D. Brownell, Small Taxes on Soft Drinks and Snack 
Foods to Promote Health, 90 AM. J. PUB. HEALTH 854, 857 (2000) (advocating for anti-obesity 
soda taxes). 
 46. See, e.g., Brownell & Frieden, supra note 20, at 1807–08 (arguing that externalities 
of unhealthy diet warrant government intervention in markets). 
 47. John Zimmerman, Hold the Sugar: Regulating the Consumption of Sugar-Sweetened 
Beverages, 35 J. LEG. MED. 291, 303 (2014). 
 48. A.G. Sulzberger, Bloomberg Says a Soda Tax ‘Makes Sense’, N.Y. TIMES, Mar. 7, 2010, 
http://www.nytimes.com/2010/03/08/nyregion/08soda.html?_r=0. 
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portion sizes over the past several decades. The 
promotion of healthy eating includes decreasing 
the consumption of foods and beverages that are 
high in calories and nutrient poor and increasing 
the consumption of foods and beverages that are 
low in calories and nutrient rich.49 
 
In addition, the Task Force expressed concern about the 

higher rates of obesity in New York’s “[B]lack, Latino, and low-
income communities” (as high as 70 percent in some 
neighborhoods),50 and noted the significantly greater 
consumption of sugar-sweetened drinks in poor neighborhoods.51 
The report states that one of the Task Force’s target goals for the 
year 2016 is to “[r]educe the percent of adult New Yorkers who 
[c]onsume one or more sugary drinks per day by 30% (30.3% to 
21.2%).”52 

Politically, however, recommending a soda tax was out of 
the question, so the Obesity Task Force had to develop an 
alternative approach to reduce sugary drink consumption. The 
Task Force focused narrowly on the negative health effects of 
excessive consumption of sugary drinks and tried to develop a 
targeted means of reducing excessive consumption that, unlike a 
broad soda tax, would not burden those who consume less 
harmful quantities of sugary drinks.53 The Task Force ultimately 
recommended that the city “establish a maximum size for sugary 
drinks in food service establishments,”54 and argued that 
“[s]etting a maximum size for sugary drinks offered and sold in 
restaurants and other Food Service Establishments is a way we can 
change the default and help reacquaint New Yorkers with ‘human 
size’ portions to reduce excessive consumption of sugary drinks.”55 

Although the New York City Council and the New York 
State Assembly had considered but failed to adopt various broad 
proposals to reduce the consumption of sugary drinks in New 
York, Mayor Bloomberg proposed that the Board, which is part of 
 
 49. NYC OBESITY TASK FORCE REPORT, supra note 34, at 12.  
 50. Id. at 4. 
 51. Id. at 13. 
 52. Id. at 7. 
 53. Id. at 3, 14. 
 54. Id. at 14. 
 55. Id. 
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the New York City Department of Health and Mental Hygiene 
(“DOHMH”),56 adopt the sugary drink portion cap rule that the 
Task Force had developed and suggested.57 The mayor appoints 
the eleven members of the Board, all of whom must have 
specialized medical expertise or related scientific expertise.58 

In June, 2012, the Board proposed that Article 81 of the 
New York Health Code be amended to incorporate a sugary drink 
portion cap rule.59 A description of the sugary drink portion cap 
rule was published in the City Record, along with notice of a July 
24, 2012 public hearing on the proposal and notice that members 
of the public could submit written comments through the date of 
the hearing.60 During the public comment period, the Board 
received over 38,000 written comments on the proposal.61 Medical 
professionals, public health organizations, and public interest 
organizations that serve the poor overwhelmingly supported the 
proposal; businesses that derive profits from the sale of supersized 
sodas, along with related trade and labor organizations, 
overwhelmingly opposed the proposal.62 After the public hearing, 

 
 56. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health and Mental Hygiene, No. 653584-12, 2013 WL 1343607, at *2 (N.Y. Sup. Ct. Mar. 
11, 2013), aff’d 970 N.Y.S.2d 200 (N.Y. App. Div. 2013).  
 57. Brief for Petitioner at 1–2, N.Y. Statewide Coal. of Hispanic Chambers of 
Commerce v. N.Y.C. Dep’t of Health and Mental Hygiene, No. 653584-12 (N.Y. Sup. Ct. 
Mar. 11, 2013), aff’d, 970 N.Y.S.2d 200 (N.Y. App. Div. 2013) [hereinafter Brief for 
Petitioner]. 
 58. The Commissioner of the Department of Health and Mental Hygiene is one of 
eleven Board members.  Five additional Board members must be medical doctors, and the 
remaining five members of the Board must have an advanced degree in “environmental, 
biological, veterinary, physical or behavioral health or science, or rehabilitative science or 
in a related field.” N.Y.C. Charter § 553(a) (2004). Dr. Thomas Farley, the Commissioner 
of the New York City Department of Health and Mental Hygiene, served as the 
Chairperson of the Board at the time the Board adopted the portion cap rule. N.Y. 
Statewide Coal. of Hispanic Chambers of Commerce, No. 653584-12, 2013 WL 1343607, at *2–3. 
 59. Memorandum from Susan Kansagra, Assistant Comm’r, Bureau of Chronic 
Disease Prevention and Tobacco Control, N.Y.C. Dep’t of Health and Mental Hygiene, to 
NYC BD. HEALTH 1 (Sept. 6, 2012)[hereinafter Kansagra DOHMH Memorandum], 
available at http://www.nyc.gov/html/doh/downloads/pdf/boh/article81-response-to-co 
mments.pdf. 
 60. N.Y. Statewide Coal. of Hispanic Chambers of Commerce, No. 653584-12, 2013 WL 
1343607, at *4. 
 61. Kansagra DOHMH Memorandum, supra note 59, at 1. 
 62. Id. at 14–16 (listing in App. I, “[o]rganizations,” “local elected officials” and 
“[s]cientists, health professionals and academics” who supported the proposal); Id. at 17–
18 (listing in App. II, “[o]rganizations,” “local elected officials” (including numerous 
members of the New York City Council), and “[s]cientists, health professionals and 
academics” who opposed the proposal). 



3 PRATT_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:29 PM 

52 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 5:1 

the Department of Health and Mental Hygiene prepared a 
thirteen-page memorandum, dated September 6, 2012, for the 
Board, in which it summarized the comments and testimony 
received and responded to various concerns that were expressed 
about the proposal.63 On September 13, 2012, the Board met, 
discussed the proposal, and adopted it64 despite public 
opposition—including vocal opposition from fourteen members 
of the fifty-two-member New York City Council.65 

B. The Sugary Drink Portion Cap Rule 

The sugary drink portion cap rule limited the maximum 
container size for “sugary drinks” to sixteen ounces,66 but did not 
prohibit consumers from buying more than one sugary drink, 
from getting as many drink refills as they wanted, or from adding 
sugar to their drinks after purchasing them.67 The rule defined a 
“sugary drink” as a non-alcoholic beverage “that is sweetened by 
the manufacturer or [seller] with sugar or other caloric sweetener, 
has greater than twenty-five calories per eight fluid ounces of 
beverage, and does not contain more than 50 percent of milk or 
milk substitute by volume as an ingredient.”68 Under this 
definition, sugar-sweetened sodas, energy drinks, and sweetened 
juices were subject to the portion cap, but other potentially more 
caloric types of drinks, such as alcoholic beverages, fruit 
smoothies, milkshakes, and milky coffee drinks, were not.69 

The rule applied to some but not all New York City 
business establishments that serve sugary drinks. Specifically, it 

 
 63. See Kansagra DOHMH Memorandum, supra note 59. 
 64.  Notice of Adoption of an Amendment (§81.53) to Article 81 of the N.Y.C. Health Code, 
NYC HEALTH 1, 6 (Sept. 20, 2012), http://www.nyc.gov/html/doh/downloads/ 
pdf/notice/2012/notice-adoption-amend-article81.pdf.     
 65. Brief for the Petitioner, supra note 57, at 16. 
 66. N.Y.C. Health Code § 81.53 (2012). 
 67. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health and Mental Hygiene, No. 653584-12, 2013 WL 1343607, at *7 (N.Y. Sup. Ct. Mar. 
11, 2013), aff’d 970 N.Y.S.2d 200 (N.Y. App. Div. 2013). 
 68. N.Y.C. Health Code § 81.53(a) (2012). 
 69. Brief for Petitioner, supra note 57, at 3 (stating that the portion cap applied to 
“non-diet soft drinks, sweetened teas, sweetened black coffee, hot chocolate, energy 
drinks, sports drinks, and sweetened juices,” but did not apply to “alcoholic beverages, 
milkshakes, fruit smoothies, [milky coffee drinks], and 100 percent fruit juices.”); N.Y.C. 
Health Code § 81.53(a) (2012) (defining the term “sugary drink”). 
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applied to “food service establishments”70 (“FSEs”) that are 
subject to inspection by the DOHMH.71 Pursuant to a 2010 
Memorandum of Understanding between the DOHMH and the 
New York State Department of Agriculture and Marketing (the 
“MOU”), a New York City FSE is subject to inspection by the 
DOHMH “only if [the FSE] generates 50 [percent] or more of its 
total annual dollar receipts from the sale of food for consumption 
on the premises or ready-to-eat for off-premises consumption.”72 
The sugary drink portion cap rule thus applied to “restaurants, 
delis, fast-food franchises, movie theaters, stadiums, and street 
carts, but not to grocery stores, convenience stores, 7-Elevens, 
corner markets, gas stations and other similar businesses.”73 

C. The Case in the New York Supreme Court 

Multiple plaintiffs, including the New York Statewide 
Coalition of Hispanic Chambers of Commerce, The New York 
Korean-American Grocers Association, the Soft Drink and Brewery 
Workers Union, the National Association of Theater Owners of 
New York State, the National Restaurant Association, and the 
American Beverage Association, challenged the sugary drink cap 
rule and sought to enjoin its enforcement.74 New York Supreme 
Court Judge Milton Tingling subsequently invalidated the sugary 
drink portion cap on the grounds that (1) it was “arbitrary and 
capricious”75 and (2) the members of the Board “exceeded their 
authority and impermissibly trespassed on legislative jurisdiction” 
when they promulgated the sugary drink portion cap rule.76 

Judge Tingling noted that the sugary drink portion cap 
rule could result in “uneven enforcement even within a particular 

 
 70. N.Y.C. Health Code § 81.53(b) (2012); N.Y.C. Health Code § 81.03(s) (1998) 
(defining “food service establishment” as “a place where food is provided for individual 
portion service directly to the consumer whether such food is provided free of charge or 
sold, whether consumption occurs on or off the premises or is provided by a pushcart, 
stand, or vehicle”). 
 71. N.Y. Statewide Coalition of Hispanic Chambers of Commerce v. N.Y. City Dep’t 
of Health & Mental Hygiene, 970 N.Y.S.2d 200, 204 (N.Y. App. Div. 2013). 
 72. Id. 
 73. Id. at 205. 
 74. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health and Mental Hygiene, No. 653584-12, 2013 WL 1343607, at *2 (N.Y. Sup. Ct. Mar. 
11, 2013), aff’d, 970 N.Y.S.2d 200 (N.Y. App. Div. 2013).  
 75. Id. at *16. 
 76. Id. at *6. 
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City block, much less the City as a whole,” and “loopholes” in the 
rule “effectively defeat the stated purpose of the Rule:”77 

 
It is arbitrary and capricious because it applies to 
some but not all food establishments in the City, it 
excludes other beverages that have significantly 
higher concentrations of sugar-sweeteners and/or 
calories on suspect grounds, and the loopholes 
inherent in the Rule, including but not limited to 
no limitations on re-fills, defeat and/or serve to gut 
the purpose of the Rule.78 
 
In addition, Judge Tingling invalidated the sugary drink 

portion cap rule on the grounds that promulgation of the sugary 
drink portion cap rule by the Board, which he characterized as an 
executive branch body, was unconstitutional and violated the 
separation of powers doctrine.79 Noting that the Board had 
promulgated the sugary drink portion cap rule after the New York 
City Council had declined to tax or regulate sugary drinks, the 
plaintiffs argued that the actions of the Board were a blatant 
attempt by an executive branch agency to usurp the legislative 
power of the New York City Council.80 Judge Tingling analyzed the 
separation of powers issue by applying Boreali v. Axelrod,81 a case in 
which the New York Court of Appeals invalidated an ordinance, 
which had been adopted by the State Public Health Council and 
would have banned indoor smoking much more widely than an 
indoor smoking ban previously enacted by the state legislature.82 

 
 77. Id. at *16. 
 78. Id. 
 79. Id. at *20. 
 80. Brief for Petitioner, supra note 57, at 1 (arguing that the Board of Health’s 
promulgation of the portion cap on sugary drinks “imposed by executive fiat, usurps the 
role of the City Council, violating core principles of democratic government and ignoring 
the rights of the people of New York City to make their own choices”). 
 81. Boreali v. Axelrod, 71 N.Y. 2d 1 (1987) (invalidating a rule that banned indoor 
smoking in most buildings that are accessible to the public; the New York State Public 
Health Council had adopted the rule after the New York state legislature had rejected a 
similar ban and instead enacted a narrower indoor smoking ban). 
 82. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health and Mental Hygiene, No. 653584-12, 2013 WL 1343607, at *6 (N.Y. Sup. Ct. Mar. 
11, 2013) (citing Boreali, 71 N.Y. 2d 1). 
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Applying Boreali, Judge Tingling considered “the totality” of four 
factors:83 

 
(1) whether the challenged regulation is based on 
concerns not related to the stated purpose of the 
regulation, i.e., is the regulation based on other 
factors such as economic, political, or social 
concerns? 
(2) was the regulation created on a clean slate, 
thereby creating its own comprehensive set of rules 
without the benefit of legislative guidance? 
(3) did the regulation intrude upon ongoing 
legislative debate? In other words did the regulation 
address a matter the legislature has discussed, 
debated, or tried to address prior to the regulation? 
and 
(4) did the regulation require the exercise of 
expertise or technical competence on behalf of the 
body passing the legislation?84 
 
Judge Tingling concluded that the sugary drink portion 

cap rule was invalid.85 He found that the sugary drink portion cap 
rule violated the first Boreali factor because it was based, in part, 
on economic and political considerations.86 It was based on 
economic considerations because the Board attempted to justify 
the cap based on the public costs of treating obesity.87 Also, it was 
based on political considerations because the Board made no 
attempt to coordinate the sugary drink portion cap rule with the 
New York State Department of Agriculture and Markets, despite 
the  MOU that required coordination between the two bodies.88 

Judge Tingling found that the sugary drink portion cap 
rule violated the second Boreali factor because it encroached on 
the legislative power of the New York City Council to “resolve 
difficult social problems by making choices among competing 

 
 83. Id. at *8. 
 84. Id. at *8. 
 85. Id. at *20. 
 86. Id. at *9. 
 87. Id. 
 88. Id. at *9–10. 
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interests.”89 Although the Board has the power to promulgate 
regulations, including food sanitation and safety regulations “that 
prevent and protect against communicable, infectious, and 
pestilent diseases,”90 Judge Tingling concluded that the Board 
does not have “the authority to limit or ban a legal item under the 
guise of ‘controlling chronic disease.’”91 

The sugary drink portion cap rule violated the third Boreali 
factor, according to Judge Tingling, because both the New York 
City Council and New York State Assembly repeatedly had debated 
and rejected prior proposals to broadly tax or regulate sugary 
drinks.92 The sugary drink portion cap rule did not violate the 
fourth Boreali factor, however, because the Board and DOHMH 
held a hearing on the draft rule and exercised “expertise and 
technical competence” to prepare a detailed memorandum 
discussing various medical and scientific studies.93 

Considering the totality of the factors, Judge Tingling 
concluded that the sugary drink portion cap rule was 
unconstitutional and violated the separation of powers doctrine.94 
In his view, accepting the argument that the Board has plenary 
legislative power in matters related to public health would be 
tantamount to the Board having authority that would be “limited 
only by its own imagination.”95 He expressed a concern that giving 
the Board “virtually limitless authority” would “create an 
administrative Leviathan [that] would eviscerate [the separation of 
powers doctrine].”96 The Board appealed the decision.97 

D. The Case in the Appellate Division of the New York 
Supreme Court 

A four-judge panel of the First Department of the 
Appellate Division of the New York Supreme Court unanimously 
affirmed the lower court decision, holding that the Board’s 

 
 89. Id. at *16. 
 90. Id. at *15.  
 91. Id. at *16. 
 92. Id. at *17–18. 
 93. Id. at *18. 
 94. Id. at *20. 
 95. Id.  
 96. Id. 
 97. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health & Mental Hygiene, 970 N.Y.S.2d 200 (N.Y. App. Div. 2013). 
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promulgation of the sugary drink portion cap rule violated the 
separation of powers doctrine.98 The panel declined to review the 
lower court determination that the sugary drink portion cap rule 
was “arbitrary and capricious.”99 

As an initial matter, the panel rejected the Board’s 
contention that Boreali did not apply to the case, asserting that the 
Board is an executive branch administrative agency with “no 
inherent legislative power,”100 although a legislature could 
delegate to the Board “a broad range of powers which are 
essentially legislative in nature.”101 In the panel’s view, the power 
of the Board to promulgate public health regulations “derives . . . 
directly and solely from the legislature, in this case, the City 
Council.”102 

Applying Boreali, the panel analyzed the “coalescing 
circumstances” of the four Boreali “factors” and concluded that 
the Board had violated the separation of powers doctrine.103 First, 
the panel concluded that the Board did not act “solely with a view 
toward public health considerations”104 because the exceptions 
and exemptions in the rule “evince[d] a compromise of social and 
economic concerns, as well as private interests.”105 The panel 
noted that soda is not an “inherently dangerous” product,106 and 
that the “threshold decision to regulate a particular food is 

 
 98. Id. at 213 (“[T]he Board of Health overstepped the boundaries of its lawfully 
delegated authority when it promulgated the Portion Cap Rule to curtail the consumption 
of soft drinks [and] therefore violated the state principle of separation of powers.”). 
 99. Id. (noting that the court “need not reach petitioners’ argument that the subject 
regulation was arbitrary and capricious”). 
 100. Id. at 206 (case citation omitted). The panel articulated the statutory 
authorization for the New York City Board of Health to act. Section 558 of the New York 
City Charter authorizes the Board of Health “to amend the Health Code with respect to 
all matters to which the power and authority of the DOHMH extend.” Id. at 204.  

NYC [DOHMH], an administrative agency in the executive branch of 
the City government, is charged with regulating and supervising all 
matters affecting health in the City, including conditions hazardous to 
life and health, by, among other things, regulating the food and drug 
supply of the City, and enforcing provisions of the New York City 
Health Code. 

Id. 
 101. Id. at 206.  
 102. Id. 
 103. Id. at 207. 
 104. Id. at 208 (emphasis added). 
 105. Id. at 209. 
 106. Id. (emphasis added). 
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inherently a policy decision,”107 which balanced “health concerns, 
an individual consumer’s choice of diet, and business financial 
interests in providing the targeted sugary drinks.”108 In addition, 
the panel found it telling that the Board did not attempt to 
coordinate with the State Department of Agriculture to ensure 
that the sugary drink portion cap rule applied comprehensively 
throughout New York City.109 The panel reasoned that, if the 
health of New Yorkers had been the Board’s “sole” concern, the 
sugary drink portion cap rule would apply to all FSEs in the city.110 

Second, the panel concluded that the Board wrote the 
sugary drink portion cap rule, “on a clean slate,” with no 
legislative mandate to regulate the “excessive” consumption of 
soda, instead of implementing a legislative mandate via 
“interstitial rule making.”111 The panel interpreted the broad 
grant of power to the Board in the New York City Charter112 to give 
the Board “discretion to engage in interstitial rule making 
designed to protect the public from inherently harmful and inimical 
matters affecting [health],”113 such as adulterated food or water or 
 
 107. Id.  
 108. Id. 
 109. Id. at 12. 
 110. Id.  
 111. Id. at 12–13 (observing that “neither the state legislature nor the City Council 
has ever promulgated a statute defining a policy with respect to excessive soda 
consumption”). 
 112. N.Y.C., N.Y. Charter § 556, available at http://codes.lp.findlaw.com/nycode/NY 
C/22/556 (“Except as otherwise provided by law, the department shall have jurisdiction 
to regulate all matters affecting health in the city of New York and to perform all those 
functions and operations performed by the city that relate to the health of the people of 
the city, including but not limited to the mental health, mental retardation, alcoholism 
and substance abuse-related needs of the people of the city.”); N.Y.C., N.Y. Charter § 
558(b), available at http://codes.lp.findlaw.com/nycode/NYC/22/558.  

The board of health from time to time may add to and alter, amend 
or repeal any part of the health code, and may therein publish 
additional provisions for security of life and health in the city and 
confer additional power on the department not inconsistent with the 
constitution, laws of this state or this charter, and may provide for the 
enforcement of the health code or any orders made by the 
commissioner or the board of health, by such fines, penalties, 
forfeitures and imprisonment as may be prescribed there in or therein 
or otherwise by law. 

Id. 
 113. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health & Mental Hygiene, 970 N.Y.S.2d 200, 211 (N.Y.App.Div. 2013) (emphasis added). 
Although the Charter appears to grant broad authority to the Board in matters of public 
health, the panel concluded that the Charter “does not empower the Board of Health to 
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contagious diseases.114 In the view of the panel, the Charter does 
not give the Board authority to regulate the consumption of foods 
or drinks that are not “health hazard[s] per se.”115 

Third, the panel concluded that the Board’s sugary drink 
portion cap rule addressed the same policy “end” as numerous 
anti-obesity soda proposals that the State Legislature and New 
York City Council had considered and rejected.116 The panel 
reached this conclusion notwithstanding the fact that the previous 
proposals would have targeted soda consumption broadly (for 
example by taxing soda, requiring warning labels on soda, or 
asking the federal government to prohibit the purchase of soda 
with food stamps), whereas the sugary drink portion cap rule 
much more narrowly targeted excessive consumption of soda. The 
panel dismissed as irrelevant the fact that the State Legislature and 
the New York City Council had never addressed the specific means 
used by the Board to try to accomplish the goal of reducing soda 
consumption.117 

Fourth, the panel concluded that the Board did not 
“[exercise] any special expertise or technical competence in 
developing the Portion Cap Rule.”118 The panel based this 
conclusion, in part, on their understanding that Mayor 
Bloomberg’s office drafted the sugary drink portion cap rule119 
and proposed it to the Board, which adopted the proposal without 
significantly revising it.120 In addition, the panel thought that no 
scientific or technical expertise was required to draft the sugary 
drink portion cap rule because “[t]he deleterious effects (e.g. 
obesity) associated with excessive soda consumption are well-
known.”121 The Board appealed the decision.122 

 
promulgate rules regulating the conduct of the people of the City of New York with 
respect to all matters having some relation to the public health.” Id. 
 114. Id. at 210. 
 115. Id. at 211. 
 116. Id. at 213. 
 117. Id. at 211–13. 
 118. Id. at 212. 
 119. Note, however, that the Obesity Task Force Report indicates that the Task Force 
developed the portion cap rule. See NYC OBESITY TASK FORCE REPORT, supra note 34, at 
14.     
 120. N.Y. Statewide Coal. of Hispanic Chambers of Commerce, 970 N.Y.S.2d at 213. 
 121. Id. at 212. 
 122. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y. City Dep’t of 
Health and Mental Hygiene, 16 N.E.3d 538, 549 (2014). 
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E. The Case in the New York Court of Appeals 

A four-judge majority of the six-judge New York Court of 
Appeals panel affirmed the decision of the Appellate Division of 
the New York Supreme Court.123 Judge Pigott, writing for the 
majority,124 agreed with the Appellate Division that the Board does 
not have “inherent legislative authority,” notwithstanding the 
apparently broad grant of power to the Board in the New York 
City Charter.125 In the view of the majority, the New York City 
Charter provides the Board with a “regulatory mandate, not 
legislative authority.”126 The Board, thus, has authority to engage 
in interstitial “rule-making,” to carry out the intent of the 
legislature on issues with respect to which the legislature has 
delegated authority to the Board, but does not have authority to 
engage in independent “policy-making.”127 The majority reviewed 
the Appellate Division’s analysis of the “coalescing circumstances” 
discussed in Boreali and similarly concluded that the Board’s 
sugary drink portion cap rule violated the separation of powers 
doctrine.128 

According to the majority opinion, the central theme of 
Boreali is that “an administrative agency exceeds its authority when 
it makes difficult choices between public policy ends, rather than 
finds means to an end chosen by the legislature.”129 The majority 

 
 123. Id. at 541. 
 124. Judges Graffeo, Smith, and Abdus-Salaam joined Judge Pigott. Id. at 541. Judge 
Abdus-Salaam also wrote a separate concurring opinion, in which she asserted that the 
holding of the case is limited to the “unique combination” of facts in the case. Id. at 549 
(Abdus-Salaam, J., concurring).  
 125. Id. at 544. Section 558(b) of the New York City Charter provides that the Board 
has authority to “add to and alter, amend or repeal any part of the health code, . . . [to] 
publish additional provisions for security of life and health in the city and to] confer 
additional powers on the [Department of Health and Mental Hygiene] not inconsistent 
with the constitution, laws of this state or this charter.” Id. (quoting N.Y. City Charter 
§558(b)).  
 126. Id.  
 127. Id. at 547–48. 
 128. Id. at 546–49. The Court of Appeals based its conclusion on the first three of the 
four Boreali factors. The court did not analyze the fourth Boreali factor because the court 
concluded that the portion cap rule was invalid under the first three Boreali factors. Id. at 
682. The New York Court of Appeals, like the Appellate Division, declined to reach the 
separate issue of whether the portion cap rule was arbitrary and capricious.  
 129. Id. at 549 (emphasis added). 
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concluded that the Board, in implementing the sugary drink 
portion cap rule, “necessarily chose between ends, including 
public health, the economic consequences associated with 
restricting profits by beverage companies and vendors, tax 
implications of small business owners, and personal autonomy [of 
New Yorkers to choose what to drink.]”130 With no legislative 
guidance as to how to value and trade off the conflicting ends, the 
Board made its own value judgments in fashioning “a compromise 
that attempted to promote a healthy diet without significantly 
affecting the beverage industry.”131 In the court’s view, the elected 
legislature, not the Board, should “resolve difficult social problems 
by making choices among competing ends.”132 

The majority conceded that an agency is permitted to 
engage in “appropriate balancing” in simple, straightforward 
cases.133 According to the opinion, the Board would not engage in 
“policy-making in the Boreali sense”134 if it adopted: (1) posted 
warnings, such as calorie labeling, (2) an “outright ban of a toxic 
substance,” such as lead paint,135 (3) regulations to protect the 
purity of drinking water, or (4) a requirement that high-rise 
apartment buildings install child-protective window guards.136 The 
court reasoned that where “the connection of the regulation with 
the preservation of health and safety is very direct, there is 
minimal interference with the personal autonomy of those whose 
health is being protected, and value judgments concerning the 
underlying ends are widely shared.”137 With respect to the sugary 
drink portion cap rule, however, the Board engaged in 
impermissibly complex, difficult “policy-making” by regulating the 
consumption of drinks that are not inherently toxic and are 
consumed on a daily basis by millions of New Yorkers.138 

The majority prohibited administrative agencies from 
weighing conflicting ends in the context of difficult social 
problems, but defended the use of cost-benefit analysis by 

 
 130. Id. at 547. 
 131. Id. at 547. 
 132. Id. at 546. 
 133. Id. at 547–48. 
 134. Id. at 547. 
 135. Id. 
 136. Id. at 547–48. 
 137. Id. at 548. 
 138. Id. 
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agencies, going so far as to characterize cost-benefit analysis as 
“the essence of reasonable regulation” and observe that an 
administrative agency that promulgated a rule without cost-benefit 
analysis would be “acting irrationally.”139 Allowing agency cost-
benefit analysis is consistent with Boreali, according to the 
majority, because in that case the Public Health Council “had not 
been given any guidelines at all for determining how the 
competing concerns of public health and economic cost are to be 
weighed.”140 For an agency rule to avoid being irrational, but also 
avoid violating separation of powers, the court indicated that the 
agency typically would be required to perform cost-benefit 
analysis—by weighing competing ends—but in the manner 
specified by the legislature that delegated rulemaking authority to 
the agency.141 The legislature might choose to “endow 
administrative agencies with the power and flexibility to fill in 
details and interstices and to make subsidiary policy choices 
consistent with the enabling legislation,” instead of giving the 
agency “rigid marching orders.”142 The majority concluded, 
however, that the policy decisions made by the Board with respect 
to the sugary drink portion cap rule were “far from ‘subsidiary.’”143 
Even the choice to discourage excessive consumption of sugary 
drinks by the “indirect means” of adopting a portion cap “was 
itself a policy choice.”144 

Judge Read dissented, in an opinion in which Chief Judge 
Lipman concurred.145 Judge Read concluded that “the Board’s 
powers to enact substantive rules and standards in the area of 
public health derive from state—not local—law.”146 To interpret 
the current grant of authority to the Board in the City Charter, 

 
 139. Id. at 546 (“[T]he promulgation of regulations necessarily involves an analysis of 
societal costs and benefits. Indeed, cost-benefit analysis is the essence of reasonable 
regulation; if an agency adopted a particular rule without first considering whether its 
benefits justify its societal costs, it would be acting irrationally.”). 
 140. Id. at 546–47 (quoting Boreali v. Axelrod, 517 N.E.2d 1350, 1355 (N.Y. 1987)). 
 141. Id. 
 142. Id. at 548. 
 143. Id. 
 144. Id. at 547. 
 145. Id. at 550, 561. 
 146. Id. at 551 (Read, J., dissenting). Under this interpretation of the law, the Board 
would not need authorization from the City Council to regulate. Id. (concluding that “the 
Board is not required to stay its regulatory hand absent authorization from the Council to 
regulate sugary drinks”). 
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Judge Read traced the 300-year historical development of various 
statutes by which the state conferred authority on public health 
regulators.147 She provided illustrations of statutes that conferred 
broad authority on public health regulators to act, independent of 
specific legislative authorization, as well as statutes that conferred 
express authority on public health regulators with respect to 
particular public health threats, such as noxious industries and 
infectious diseases.148 Judge Read observed that, throughout this 
history, public health regulators were given broad authority to 
amend or enact laws, to permit public health regulators to 
respond to public health threats “expeditiously.”149 

Characterizing the Board’s authority as “clearly at least 
‘nearly legislative,’”150 Judge Read rejected the petitioner’s 
argument that the Board’s authority extends only to specific areas 
that are expressly enumerated, such as control of communicable 
diseases. She argued that express statutory references to public 
health threats that largely have been eradicated should not be 
interpreted to prevent the Board “from turning its attention to 
contemporary public health threats,”151 such as obesity and 
diabetes. Whether or not the City Council specifically authorized 
the regulation of sugary drinks is, in her view, irrelevant because 
the State of New York has delegated “very broad” public health 
authority to the Board, and its regulations “have the force and 

 
 147. Id. at 552-–56. 
 148. Id. at 554. 
 149. Id. at 551. Judge Read also quotes from an 1868 case, in which the Court held 
that the Board of Health had authority to regulate cattle drives and slaughtering in the 
City:  

[T]hese acts show that, from the earliest organization of the 
government, the absolute control over persons and property, so far as 
the public health was concerned, was vested in boards or officers, who 
exercised a summary jurisdiction over the subject, and who were not 
bound to wait the slow course of the law. . . . The governor, the mayor, 
health officers under various names, were the persons intrusted [sic] 
with the execution of this important public function; and they were 
always empowered to act in a summary manner. 

Id. at 552–53 (quoting Metropolitan Bd. of Health v. Heister, 37 N.Y. 661, 670 (N.Y. 
1868)). 
 150. Id. at 554 (noting that New York courts have described the Board’s powers as 
“legislative” and “well-nigh plenary.”). 
 151. Id.   
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effect of state law.”152 That the Board had authority to act 
independently, without prior authorization from the City Council, 
“was well understood.”153 For example, the Board’s controversial 
2006 trans fatty acid regulations were promulgated with no prior 
express authorization from the City Council.154 

Judge Read argued that the separation of powers analysis in 
Boreali is inapplicable to cases involving local governments.155 In 
addition, she argued that the majority misapplied Boreali. An 
appropriately “flexible and case-specific” approach to analyzing 
the separation of powers issue156 requires consideration of the 
contested agency action in the context of the particular legislative 
delegation involved in the case.157 In the portion cap case, the 
state legislature had granted broad public health authority to the 
Board, including the authority to enact rules in the Health Code 
to protect and promote the health of New Yorkers, to control 
chronic diseases and to regulate food in New York City.158 The 
Board responded to the public health threat of obesity by 
targeting the excessive consumption of the single biggest source of 
sugar in the diets of New Yorkers and especially in the diets of 
children and in the diets of Blacks and Hispanics.159 The sugary 
drink portion cap rule was adopted by the Board after public 
comments and a hearing and applied to all food service 
establishments over which the Board had jurisdiction.160 Based on 
these facts, Judge Read concluded that the Board’s promulgation 

 
 152. Id. at 556. Judge Read contends that a regulation promulgated by the Board of 
Health would “trump” a conflicting local law enacted by the New York City Council, 
adding that New Yorkers could amend the Charter if they did not like this result. Id. 
 153. Id.  
 154. Id. 
 155. See id. at 556–57 (concluding that the separation of powers provision in the State 
constitution, which was analyzed in Boreali, does not apply to local governments); see id. at 
558 (observing that “before today we have never applied the Boreali separation-of-powers 
doctrine outside the context of state legislative delegations to state agencies under the 
state constitution”). She cautions that extending the application of Boreali to local 
government cases has significant consequences that the majority failed to consider. Id. 
 156. Id. at 557. 
 157. Id. 
 158. Id. 
 159. Min, supra note 22, at 187, 189, 228. The soda portion cap rule was “calibrated to 
the severity of the threat and its most serious manifestations.” New York Statewide Coalition 
of Hispanic Chambers of Commerce, 16 N.E.3d at 558. 
 160. New York Statewide Coalition of Hispanic Chambers of Commerce, 16 N.E.3d at 541 
(majority opinion). 
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of the sugary drink portion cap rule did not exceed the authority 
it had been delegated by the state legislature.161 

Also contrary to the majority opinion, Judge Read 
concluded that the sugary drink portion cap rule “nudge” was no 
less permissible than an outright soda ban would have been.162 In 
her view, the majority’s formalistic binary distinction between 
“policy ends and regulatory means”163 is a misapplication of 
Boreali, “virtually inscrutable,” and “surely unworkable.”164 The 
majority’s approach, as well as its conclusion that using a “nudge” 
(as opposed to a ban) was inherently a policy decision,165 in her 
view would seem to prohibit an agency’s use of cost-benefit 
analysis, which is a “staple” of administrative practice.166 Judge 
Read challenged this implicit prohibition on agency use of cost-
benefit analysis and defended the Board’s sugary drink portion 
cap rule compromise, which balanced public health, economic 
and personal autonomy considerations.167 

 
[M]aking tradeoffs between health and economic 
and other considerations and impacts . . . is how an 
agency carries out a cost-benefit analysis when 
deciding if and what sort of regulatory action to 
take. And what is inherently wrong with a 
regulation that seeks to ‘promote a healthy diet 
without significantly affecting the beverage 
industry’? Aren’t regulatory agencies supposed to 
take into account and reduce insofar as practicable 

 
 161. Id. 
 162. Id. at 561 (dissenting opinion).  
 163. Id. at 558. 
 164. Id. at 560. 
 165. Id. at 548–49 (“Inaction on the part of the State Legislature and City Council . . . 
simply constitutes additional evidence that the Board’s adoption of the Portion Cap Rule 
amounted to making new policy, rather than carrying out preexisting legislative policy.”); 
id. at 548 (noting that choosing a less intrusive regulation than a ban would require an 
express legislative authorization because choosing a less intrusive regulation is “policy-
making” not “rule-making”). 
 166. Id. at 559; see also the New York State Administrative Procedure Act § 202-a(1); 
Exec. Order No. 13563, 76 Fed. Reg. 3821 § 1(b) (2011); Exec. Order No. 12866, 58 Fed. 
Reg. 51735 § 1(a), (b)(5) (1993). 
 167. New York Statewide Coalition of Hispanic Chambers of Commerce, 16 N.E.3d at 559 (“I 
agree that this sort of balancing [necessarily implies] making tradeoffs between health 
and economic and other considerations and impacts.”). 
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any deleterious side effects of their rules on affected 
entities?168 
 
Consistent with her conclusion that the sugary drink 

portion cap rule did not violate the separation of powers doctrine, 
Judge Read went on to consider whether the rule was arbitrary 
and capricious. She concluded that the rule was not arbitrary and 
capricious because it was consistent with the Department’s 
detailed written memorandum, in which it cited empirical 
research and explained why it had focused on sugary drinks, why 
some sugary drinks were not subject to the rule, and why the rule 
did not apply to some businesses in the city.169 

IV.  COMMENTARY ON THE CASE 

A. The Curtailment of the Authority of the Board to 
Promulgate New Public Health Rules 

In the sugary drink portion cap case, the Board not only 
lost the ability to regulate the portion size of sugary drinks; it also 
lost the ability to unilaterally promulgate new public health 
regulations that target upstream behavioral and ecological risk 
factors. At least for the time being, the Board can promulgate anti-
obesity regulations only if it can garner the legislative support of 
the New York City Council. 

Although the regulatory delegation to the Board in the 
New York City Charter is extremely broad and has been upheld, 
the Court reads that delegation very narrowly, by applying and 
even extending Boreali. The Court holds that the Board may 
engage in “interstitial rule-making” to effectuate public health 
policies that are stated in existing legislation, but may not engage 
in policymaking, which includes choosing ends.170 In addition, the 
Board may not balance competing “ends,” unless legislation 

 
 168. Id. 
 169. Id. at 560 (noting that the Department responded to the many concerns raised, 
with a memorandum explaining why sugary drinks were targeted, why some drinks were 
excluded, and why some establishments were excluded). 
 170. Id. at 543 (concluding that interstitial rulemaking is permissible); id. at 547 (“By 
choosing between public policy ends in these ways, the Board of Health engaged in law-
making beyond its regulatory authority.”). 
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provides guidance about how such ends are to be balanced.171 For 
example, the Board may not independently balance the ends of 
promoting public health, business profits, jobs, and consumers’ 
autonomy regarding food and drink choices. According to the 
Court, only elected representatives should “resolve difficult social 
problems by making choices among competing ends.”172 

The Board can regulate toxic, dangerous, or inherently 
unhealthy substances without new, express legislative 
authorization; the Board thus can continue to promulgate old 
public health regulations that target specific pathogens, toxins, or 
disease-causing agents, for example to ensure the purity of water 
and food in New York. Although the Board can ban dangerous or 
toxic substances, the Board may not regulate substances by other 
means, such as innovative behavioral nudges because the choice of 
such a regulatory device is itself a policy choice that only the 
legislature can make.173 In addition, the Board cannot, without 
legislative authorization, regulate the consumption of foods or 
drinks that are not inherently unhealthy to change consumer 
norms, even if such regulation might reduce the prevalence of 
chronic diseases, such as obesity and diabetes.174 The Board can 
provide information to consumers, however, if they lack 
information that they need to make informed choices.175 

The holding of the case is, of course, limited to New York 
City, with its specific charter and delegation of authority to the 
Board, as well as the extreme controlling precedent of Boreali. 
Although this case significantly curtails the authority of the Board 
to promulgate new public health regulation, local public health 
agencies in other jurisdictions likely still have the power to issue 
new public health regulations, including anti-obesity dietary 
regulations, without express legislative authorization. 

 
 171. Id. at 543 (observing that the Board had balanced policy “ends” without “benefit 
of legislative guidance”). 
 172. Id. at 542. 
 173. Id. at 547 (stating that the Board’s adoption of an indirect method of regulating 
sugary drinks “evidenced a policy choice [regarding] the extent to which government may 
legitimately influence citizens’ decision-making”).  
 174. Id. at 551 (responding to the Appellate Division’s conclusion that the Board has 
authority to regulate food and drinks only if such food and drinks are “inherently 
unhealthy”).  
 175. Id. at 547 (comparing alternative possible forms of direct regulation by the 
Board, such as  a mandate that FSEs post the calorie content of sugary drinks).  
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The following sections comment on the sugary drink 
portion cap case, noting the benefits of delegating significant 
public health authority to local departments of health, while also 
acknowledging the need to impose constraints on the power of 
such departments of health. The discussion considers various 
possible constraints and places those constraints in historical 
context, noting the rise of administrative procedures that not only 
allow the balancing of competing interests—but require such 
balancing, contrary to the holding of the sugary drink portion cap 
case. 

B. The Benefits of Delegating Significant Public Health 
Authority to Local Departments of Health 

The mission of public health departments is to promote 
the physical and mental health and welfare of members of their 
local communities. Local health departments have a long history 
of responding to public health threats in ways that effectively 
reduce the risk of preventable illness, injury, and premature 
death. Notwithstanding the diffusion of local public health 
regulation to state governments and the federal government, local 
public health departments continue to play a prominent—even 
central—role in American public health. The continuing 
importance of local public health departments stems from the 
particular strengths of such departments, including: (1) their 
health expertise and firsthand knowledge of public health threats 
in the local community, (2) the speed and flexibility with which 
they can respond to public health threats, (3) their ability to 
innovate, experiment, and shift social norms, and (4) their 
political independence from powerful corporate interest groups. 

The board of a local public health department typically is 
comprised mostly, or entirely, of professionals with expertise in 
medicine and science; these experts are able to use their expertise 
and intimate knowledge of the local community to craft innovative 
responses to specific public health threats. The record in the 
sugary drink portion cap rule case is replete with medical experts’ 
expressions of concern for their patients, who suffer the terrible 
effects of obesity and type 2 diabetes. For example, during the 
meeting of the New York Board of Health at which the sugary 
drink portion cap rule was adopted, Board member Dr. 
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Richardson lamented the effects of obesity on members of the low-
income communities in which he practices medicine: 

 
[E]very day in our clinic we see the impacts of 
obesity and it becomes a bigger and bigger 
problem. We see patients with diabetes, with heart 
disease, developing this prematurely. We see 
patients’ lives being shortened. We see families 
losing their family members. We see patients losing 
limbs. So we see the impact of obesity on a very 
concrete level on a daily basis.176 
 
During the meeting in which the Board adopted the sugary 

drink portion cap rule, Dr. Richardson highlighted the uniformity 
of the conclusions that the diverse medical, health, and scientific 
experts on the Board reached: 

 
I think each of us has brought our own perspective 
to bear on this and wound up in very much the 
same place. 
 
As an emergency room physician, . . . I often see the 
final, terminal pathway of the burden of illness 
created by obesity and the associated chronic 
illnesses. As my colleagues in primary care, public 
health, epidemiology and hospital administration 
have all pointed out, I certainly see the impact of 
this every day and I do think that it is time for . . . a 
bold step, a small step but an important one.177 

 
 176. N.Y.C. DEP’T OF HEALTH & MENTAL HYGIENE BD. MEETING 1442, 1482 (Sept. 13, 
2012). 
 177. Id. at 1489. Health care professionals who testified at the public hearing on the 
proposed portion cap rule similarly addressed the heart-rending human misery caused by 
obesity. For example, Dr. Vassalotti, chief medical officer of the National Kidney 
Foundation, bemoaned the suffering that he sees every day in his medical practice:  

[E]very day see people who are treated with dialysis, people who are 
treated with transplantation and people who have chronic kidney 
disease. They suffer. They are suffering with kidney failure. They are 
suffering with premature cardiovascular death and a number of other 
complications. They suffer. That prevents them from living the life we 
want them to have.  

Testimony of Dr. Joseph Vassalotti, chief medical officer of the National Kidney 
Foundation, NYC Dept. of Health & Mental Hygiene Hearing on The Proposed Sugary 
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Soda advocates might dismiss these personal stories as  

emotional overreactions and instead focus on impersonal,  
population-wide statistical data about obesity-related disease.178 
George Loewenstein, Deborah Small, and Jeff Strnad, have 
argued, however, that as a normative matter we tend to under-
respond to statistical information about human suffering.179 Our 
outsized emotional reactions to the suffering of identifiable 
victims, such as these doctors’ reactions to their patients, may 
“restore our ‘true’ morality, as it would function in small group, 
face-to-face settings.”180 A Board of Health’s firsthand knowledge 
of the suffering of obese patients and their families thus may 
prompt a more appropriate policy response than a detached, 
impersonal response to obesity-related disease data. 

Public health advocates, unlike the general public, 
understand the powerful effects of environmental factors on 
obesity and diabetes. In particular, they understand the ways in 
which food and drink producers and sellers manipulate situational 
pressures to increase sales and profits, at the expense of the health 
of consumers. Although the sugary drink portion cap was attacked 
for limiting consumer “autonomy” and “choice,”181 public health 
advocates correctly observe that consumers have much less 
“autonomy” and “choice,” regarding soda portion sizes than they 
think they have.182 Soda sellers, not consumers, control portion 

 
Drink Portion Cap Rule (July 24, 2012), 1334. Dr. Vassalotti testified that reducing obesity 
would help prevent the most common chronic diseases in America, because obesity 
“directly causes chronic kidney disease” and is a major risk factor for type 2 diabetes, 
hypertension, and cardiovascular disease. Id. 
 178. Commentators have noted the human tendency to feel much more sympathy 
toward identifiable victims than toward statistical information about victims. See, e.g., 
George Loewenstein et al., Statistical, Identifiable and Iconic Victims and Perpetrators 
(Stanford Law and Econ. Olin, Working Paper No. 301, 2005),  available at http://papers. 
ssrn.com/sol3/papers.cfm?abstract_id=678281 (summarizing and commenting on 
research that demonstrates the identifiable victim effect). 
 179. Id. 
 180. Id. (“[O]utcomes will deviate sharply from deep and noble human desires absent 
the prompts that arise from identification.”). 
 181. Anne Barnhill & Katherine F. King, Ethical Agreement and Disagreement About 
Obesity Prevention Policy in the United States, 1 INT’L J. HEALTH POL. & MGMT. 117, 119 
(2013), available at http://ssrn.com/abstract=2352343 (“One strain of ethical criticism is 
that the [portion cap] would unduly restrict[] consumer choice, violate consumers’ right 
to choose, and limit personal freedom.”). 
 182. Testimony of Michelle Simon, Transcript of Public Hearing on Proposed 
Amendment (July 24, 2012), NYC Dept. of Health & Mental Hygiene at 1214.  (“Let’s be 
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sizes and frame large drinks as “normal” and a smart “value” deal, 
to maximize their profits on high-margin soda.183 Seen in this 
light, the sugary drink portion cap rule simply “takes the home 
field advantage away from soda companies and gives consumers 
the opportunity to consider their real preferences. So rather than 
obstructing freedom of choice, the big-container ban actually 
enhances it.”184 Anne Barnhill and Katherine King observe that 
the portion cap would reduce autonomy along one dimension—
“liberty and freedom from external constraint”—while 
simultaneously increasing autonomy along another dimension—
“psychological capacity”—by requiring consumers to consciously 
decide how much soda they want to drink, instead of reflexively 
drinking an amount of soda that is determined by the seller.185 
They argue that some of the controversy about the sugary drink 
portion cap can be thought of as “disagreement about whether it 
is appropriate for government to limit autonomy along one 
dimension (liberty) in order to bolster it along another dimension 
(psychological capacity).”186 

Another strength of local public health departments is that 
they are nimble and can respond much more quickly than a 
legislature to new public health threats, where delay can be costly 
and deadly. For example, local boards have the power to act 
quickly to destroy contaminated food or to close a restaurant 
where food is being prepared in unsanitary conditions. 

Local public health departments also have an impressive 
track record of creating innovative new public health regulations 
that have significantly reduced important behavioral risk factors 
for chronic disease, such as smoking. Innovative anti-smoking 
regulations that first were adopted by local public health 

 
honest. Consumer choice actually is a myth. Supersized portions of sugary drinks offered 
by restaurants and other outlets [are] based on their needs, . . . not yours.”); id. at 1219. 
 183. Id. at 1220 (arguing that “enormous sugary drinks are being offered for sale not 
because of consumer freedom, not what is best for the consumer, but this is what is best 
for the industry’s bottom line”); see also Lauren Hunter & Kristin Van Busum, Soda “Ban” 
May Actually Increase Freedom of Choice, HUFFINGTON POST (Sept. 21, 2012, 6:14 PM), 
http://huffingtonpost.com/lauren-hunter/new-york-soda-ban_b_1904920 
.html (illustrating a typical consumer response to soda sellers’ “value size pricing”; “[w]e 
buy 32 ounces of soda after coming to the store for 16 ounces—we’d feel like fools giving 
up the opportunity to double the size for just 10 cents more!”). 
 184. Barnhill & King, supra note 181, at 119.   
 185. Id. 
 186. Id.  
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departments subsequently have been enacted by local, state, and 
federal legislatures; successful, innovative local public health 
regulation thus has diffused horizontally and vertically.187 In 
addition, such local public health regulation has significantly 
altered societal norms in ways that promote healthier lifestyles.188 
The diffusion of local public health department innovations shows 
that these agencies have served successfully as laboratories for 
democracy. 

Importantly, having such expert public health boards 
advocate for the health needs of widely dispersed, vulnerable, 
underrepresented groups also serves a democratic function, by 
acting as a counterweight to legislators who are controlled by 
industry interest groups that profit from exploiting such groups.189 
Paul Diller argues that public health boards, including the New 
York Board of Health, have the ability to function as “apolitical, 
expert promulgators of ‘scientific’ regulations that would benefit 
the public good,”190 consistent with Woodrow Wilson’s idealized 
view of the functioning of administrative agencies.191 For example, 
he observes that local public health anti-smoking regulation and 
anti-obesity regulation are “remarkable because in each context, 
the local administrative agency is regulating to the detriment of 
politically powerful industries and their allies for the purpose of 
conferring diffuse benefits on the public, thus challenging the 
standard public-choice account of agency action. . . .”192 

 
 
 

 
 187. M. Tynan et al., State Smoke-Free Laws for Worksites, Restaurants, and Bars—United 
States, 2000-2010, CENTERS FOR DISEASE CONTROL AND PREVENTION MORBIDITY AND 

MORTALITY WEEKLY REP. 472 (Vol. 60, No. 15 2011). 
 188. Id. at 473. 
 189. Paul A. Diller, Local Health Agencies, the Bloomberg Soda Rule, and the Ghost of 
Woodrow Wilson, 40 FORDHAM URB. L.J. 1859, 1860 (2013) (exploring various reasons why 
public health departments are well situated to regulate public health in ways that benefit 
the public good). 
 190. Id. at 1862. 
 191. Id. at 1892–94. 
 192. Id. at 1867. 
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Robert Goodin argues that social welfare will be maximized 
if expert public officials are assigned special responsibility for 
developing public policy in their areas of expertise:193 

 
In the first instance, everyone shares a utilitarian 
responsibility to maximize good. But if it turns out 
that more good could be done by assigning special 
responsibility to some particular agents for some 
particular matters, then that is what utilitarianism 
recommends be done. In the last instance, everyone 
is responsible for the consequences of sharing out 
responsibility in these ways; and if that moral 
division of labor has not worked successfully, then 
everyone shares the blame. In an ongoing social 
system, however, utilitarians usually will have rightly 
decided to appoint particular people to positions of 
special responsibility for certain morally important 
tasks. Public officials are a case in point. In ongoing 
systems, they indeed have been assigned special, 
agent-relative responsibilities for seeing to it that 
certain morally desirable outcomes obtain or that 
certain morally undesirable outcomes be avoided, 
in a way that can be perfectly well rationalized on 
basic utilitarian principles.194 
 
He also argues that, at the level of making generalized 

public policies,195 utilitarian and deontological approaches to 
policy making converge: 

 
 193. ROBERT E. GOODIN, UTILITARIANISM AS A PUBLIC PHILOSOPHY 74–75 (1995). 
Goodin defends the use of “government house utilitarianism” by public policy makers, 
arguing that various objections to utilitarianism, as applied to individuals, are not 
compelling in the context of public decision-making. With this argument, he tries to 
salvage government house utilitarianism from the legitimate criticisms that have been 
leveled against earlier articulations of it. Id. at 61–62. The term “government house 
utilitarianism” was used pejoratively by Bernard Williams to criticize Henry Sidgwick’s 
Colonial period notion that educated elites, applying utilitarian doctrine, might be better 
policymakers than uneducated citizens. Julia Driver, The History of Utilitarianism, STAN. 
ENCYCLOPEDIA PHIL. (Mar. 27, 2009), http://plato.stanford.edu/entries/utilitarianism-
history. 
 194. GOODIN, supra note 193, at 74–75. 
 195. Id. at 77.  

The basic trick, . . . is to draw a distinction between utilitarianism as a 
guide to personal conduct and utilitarianism as a guide to public 
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[A]s regards public policy makers—utilitarianism 
demands not only about as much but virtually the 
same things as deontologists would require. If they 
are going to decide cases according to general 
rules, rather than on a case-by-case basis, then the 
rules that utilitarians would adopt are virtually 
identical to those that deontologists recommend.196 
 
In addition, Goodin challenges the claim that 

decentralized markets do a better job of maximizing social utility 
than centralized systems, based on “all the familiar reasons that we 
have for supposing that we cannot accomplish through markets all 
that we achieve, however imperfectly, through more centralized 
systems.”197 Ultimately, he “conclude[s] that we do, indeed, need 
centralized coordinating agencies issuing orders if we are to 
maximize social utility.”198 

Delegating public health authority to local departments of 
health can have many salutary effects, but such delegated 
authority needs to be subject to some administrable constraints. 
Public health experts are particularly well suited to foresee and 
value the potential health and welfare benefits of reductions in the 
rates of obesity and diabetes. They may naively, however, 
overestimate the efficacy of proposed interventions, for example, 
because they fail to comprehend the likely behavioral responses to 
proposed interventions, which may undermine the effectiveness of 
the proposals. Also, they may be ill prepared to anticipate and 
effectively mitigate the negative consequences—including direct 
and indirect costs—of anti-obesity public health interventions.  
Public health “elites,”—who are experts in medicine or science, 
but typically are not experts in business or economics—may not 
 

policy-making, and to show that criticisms that are strong as applied to 
the former are weak as applied to the latter. What makes the claim 
plausible, in general, is the fact that public officials (both ought, and 
in any case must) govern through rules that are general in form. . . . .  
Under those special conditions that characterize public policy-making, 
utilitarianism looks distinctly credible. 

Id. 
 196. Id. at 71. 
 197. Id. at 75–76 (providing, as examples, various types of market failures, collective 
action problems, and scale effects). 
 198. Id. at 76. 
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fully comprehend the real world costs of their well-intentioned 
public health proposals. In addition, public health elites may 
unintentionally undervalue the preferences of the very people 
they are trying to protect.199 

Public health advocates can claim the moral high ground 
regarding the battle they perceive between economically powerful 
corporations and the consumers that such corporations exploit, to 
the lasting detriment of the consumers, their families, and their 
communities. However, this moral posture can lead public health 
advocates to: (1) make unwarranted assumptions about the people 
they are trying to protect; (2) make exaggerated claims about the 
certainty of the scientific foundations for their proposals; and (3) 
dismiss the costs of their public-spirited proposals to the 
businesses they vilify. The saga of the sugary drink portion cap 
provides examples of these types of decision-making errors on the 
part of public health advocates. 

Public health advocate Kelly Brownell’s argument about 
the benefits of soda taxes illustrates that public health elites make 
assumptions that are based on their own preferences, not 
necessarily on the preferences of the consumers they are trying to 
protect: “[S]ugar-sweetened beverages are not necessary for 
survival, and an alternative (i.e., water) is available at little or no 
cost; hence, a tax that shifted intake from sugar-sweetened 
beverages to water would benefit the poor both by improving 
health and by lowering expenditures on beverages.”200 

The public health argument that equates regulation of 
soda and regulation of lead in paint shows that public health 
advocates sometimes overstate the scientific foundations of their 
public health proposals, which can undermine their credibility.201 
 
 199. Driver, supra note 193 (stating that elite, educated policymakers “typically 
engage in self-deceptive rationalizations of their policies,” which clouds their perception 
of how their policies affect the people). 
 200. Kelly D. Brownell et al., The Public Health and Economic Benefits of Taxing Sugar-
Sweetened Beverages, 361 NEW ENG. J. MED. 1599, 1603 (2009); see also JACOB SULLUM, FOR 

YOUR OWN GOOD:  THE ANTI-SMOKING CRUSADE AND THE TYRANNY OF PUBLIC HEALTH 68 
(1998) (“[P]ublic health perspective, which seeks collective prescriptions to reduce 
morbidity and mortality, does not take individual tastes and preferences into account.”). 
 201. See, e.g., David Rosner & Gerald Markowitz, Why It Took Decades of Blaming Parents 
Before We Banned Lead Paint, ATLANTIC (Apr. 22, 2013, 10:33 AM), http://www.theatlantic. 
com/health/archive/2013/04/why-it-took-decades-of-blaming-parents-before-we-banned-
lead-paint/275169(equating regulation of lead in paint and regulation of sugary sodas 
and arguing that waiting to regulate soda until all mechanisms of harm are completely 
understood is “a frightening requirement”). 
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Health and safety regulation often occurs under conditions of 
scientific uncertainty; public health advocates should simply 
acknowledge that fact and not make claims that seem to 
overreach.202 Testimony provided during the public hearing on 
the sugary drink portion cap illustrates the way in which many 
public health advocates categorically dismiss industry claims that 
proposed health regulation will impose costs on them. For 
example, Brownell rejected outright the industry claim that the 
sugary drink portion cap might create job losses, dismissing the 
claim as a repeat of false job loss claims that were made earlier by 
the tobacco industry to try to prevent tobacco regulation.203 

The next section considers various types of constraints that 
might be imposed on administrative agencies. Although the Court 
of Appeals in the soda portion cap case invalidated the sugary 
drink portion cap rule on separation of powers grounds, a brief 
summary of the history of administrative law shows that executive 
agencies can and are constrained by statutes and doctrines other 
than separation of powers. In addition, this discussion shows that 
some alternative means of constraining agency discretion—
especially cost-benefit analysis (“CBA”)—are inconsistent with the 
separation of powers approach taken in Boreali, the New York state 
separation of powers case on which the New York courts relied in 
the portion cap case. 

 
 202. Id. (explaining that although “wait[ing] for scientists to reach a consensus 
. . . will find our public health departments paralyzed,” arbitrary bans on soda may 
overreach public health boundaries when there is still a degree of uncertainty as to the 
effects of soda on obesity). 
 203. HEARING OF THE N.Y.C. DEP’T OF HEALTH & MENTAL HYGIENE 1181, 1183–84 
(July 24, 2012) (Testimony of Kelly Brownell).  

We have heard about the job loss argument.  We know you will hear 
more of that from the industry. The tobacco companies made the 
same argument and the people selling cigarettes made the same 
argument with things like taxes on cigarettes, that there would be 
unfair advantage and job loss.  Economists figured out that in fact that 
wasn’t the case; there would be some job loss in that section, but it 
would be more than compensated for by job gains in other sectors.  
The economists began doing the same sort of studies looking at sugar-
sweetened beverage policies and predict that overall there will be no 
job loss and there even will [be] job gain. The industry behavior on 
this is . . . stunningly similar to what I saw in the tobacco wars.  

Id. 
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C. The Constraints on Delegations of Authority to 
Administrative Agencies 

i. The Constraints on Agency Authority in 
Federal Administrative Law 

This section provides a brief overview of the development 
of federal administrative law and various constraints on 
delegations of authority to administrative agencies. The purpose 
of this background is to provide a context within which to explore 
the administrative agency constraints that were considered by the 
New York courts in Boreali and in the New York City sugary drink 
portion cap case. 

American administrative law focuses on the relationship 
between the legislative and executive branches of government 
(especially separation of powers and delegation issues), the 
processes and procedures with which administrative agencies must 
comply, and the rules and standards applicable to judicial review 
of agency actions.204 The rapid growth of the administrative state 
during the twentieth century created legal controversies in these 
areas.205 

The Depression and subsequent New Deal legislation 
brought into sharp relief a fundamental conflict between 
Progressives and Conservatives regarding the proper relationship 
between the legislature, administrative agencies, and the 
judiciary.206 During the 1910s and 1920s, Progressives suggested 
that “technocratic” administrative experts could address the social 
problems of the time by applying scientific methods to develop 
and implement solutions.207 As legal historian Reuel Schiller notes, 
President Roosevelt and other Progressives “subscribed to . . . a 
prescriptive vision of how public policy should be made.”208 Under 

 
 204. Jerry L. Mashaw, The American Model of Federal Administrative Law: Remembering the 
First 100 Years, 78 GEO. WASH. L. REV. 975, 977–78 (2010) (citation omitted) (describing 
nineteenth century antecedents of contemporary administrative law). 
 205. See Kinney, supra note 3, at 214 (describing how federal health and safety 
regulation expanded during the early 1900s). 
 206. Reuel E. Schiller, The Era of Deference: Courts, Expertise, and the Emergence of New 
Deal Administrative Law, 106 MICH. L. REV. 399, 404 (2007) (observing that “[t]he 
1930s . . . became a crucible for the reconceptualization and reconstruction of [the] 
relationship between agencies and the judiciary”). 
 207. Id. at 413. 
 208. Id. at 406. 
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this view, (1) elected officials would identify social problems, (2) 
experts in the executive branch would determine how best to solve 
the problem and implement their solutions, and (3) non-expert 
courts would defer to the experts in the administrative agencies.209 
Within the Roosevelt administration, the “theme of expertise 
permeated the thought of intellectuals . . . [and] usually was 
coupled with the idea that there was an objectively correct solution 
to the country’s problems.”210 

Opposing the prescriptive vision, the American Bar 
Association Special Committee on Administrative Law argued that 
“administrative absolutism” and abnegation of strict separation of 
powers would lead to a totalitarian fascist or communist state.211 
The Special Committee advocated for activist judicial review of 
agency actions and recommended that Congress enact legislation 
to require uniform administrative agency procedures.212 
Congressional Conservatives agreed and proposed legislation that 
was passed, but later vetoed by President Roosevelt.213 

During this period, the Supreme Court considered several 
cases in which statutory delegations of authority to the executive 
branch were challenged under the nondelegation doctrine, 
“which is said to bar [a legislature] from enacting excessively 
broad or excessively discretionary grants of statutory authority to 
the executive branch or other agents.”214 In 1928, the Supreme 
Court, in J.W. Hampton, Jr. & Co. v. United States, held that a 
federal statute that delegated to the President the power to set 
tariffs was not invalid under the nondelegation doctrine, because 
the statute in question articulated an “intelligible principle” for 

 
 209. Id. 
 210. Id. at 417. 
 211. Id. at 421–22. 
 212. Id. at 423. 
 213. Id. at 424.  

Expertise, [the bill’s sponsors] argued, was a myth.  So called ‘experts’ 
were nothing more than ‘theoretical zealots’ who were immoderately 
partisan toward the objectives they str[o]ve to reach. They were 
considered either starry-eyed academics with no real world experience 
unfit to be ‘turned loose’ from universities ‘to make over our 
Government as best suits them’ or pawns of certain ‘pressure groups’ 
that insisted they be placed in such position.  

Id. (quoting 86 CONG. REG. 4591 (1940) (statement of Rep. Hancock)). 
 214.  Eric A. Posner & Adrian Vermeule, Interring the Nondelegation Doctrine, 69 U. CHI. 
L. REV. 1721, 1721 (2002).  
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implementing the statute.215 In 1935, however, the Supreme Court 
held that two provisions in the National Industrial Recovery Act 
were invalid under the nondelegation doctrine, because the 
delegations of authority in the federal statute were insufficiently 
circumscribed. In one of the cases, A.L.A. Schechter Poultry Corp. v. 
United States, the Court concluded that the statutory failure to 
define the term “fair competition” ceded too much authority to 
the executive branch.216 In the other case, Panama Refining Co. v. 
Ryan, the Court concluded that the delegation to the President of 
blanket authority to regulate the transportation of petroleum 
products impermissibly gave limitless power to the executive 
branch.217 By the early 1940s, however, the Progressive’s 
prescriptive vision of administrative law prevailed.218 The 
Administrative Procedure Act (“APA”),219 which was enacted in 
1946 and adopted “notice and comment” rulemaking standards 
that mimicked the legislative process,220 temporarily quieted post-
New Deal concerns about the need to impose additional 
constraints on executive agency rulemaking.221 The Supreme 
Court has not decided any cases on express nondelegation 
grounds since 1935.222 

 
 215.  J.W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928) (articulating 
the “intelligible principle” test for determining whether a statute is invalid under the 
nondelegation doctrine). 
 216. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 531–32 (1935). 
 217. Panama Refining Co. v. Ryan, 293 U.S. 388, 421 (1935). 
 218. Schiller, supra note 206, at 432 (noting that the decline of substantive due 
process occurred during the same period as the rise in judicial deference to administrative 
action). 
 219. 5 U.S.C. §§ 551–558, 701–706, 1305, 3105, 7521 (2008). 
 220. Robert L. Rabin, Federal Regulation in Historical Perspective, 38 STAN. L. REV. 1189, 
1286–87 (1986) (noting that the APA “liken[ed] . . . agency rulemaking to the legislative 
process”). 
 221. Id. at 1285–86 (noting that enactment of the Administrative Procedure Act in 
1946 “temporarily resolved” “the heated debate about the need for greater control over 
the discretion exercised by New Deal agencies”). When the administrative state expanded 
in the early 1970s, concerns about agency discretion led Congress to enact various 
“transsubstantive” statutes to improve administrative processes and procedures, make 
agency rulemaking more transparent, and increase public participation in agency 
rulemaking. Mashaw, supra note 204, at 980–81 (noting that “transsubstantive legislation” 
enacted in the 1970s unified federal administrative procedures across substantive areas of 
law, whereas administrative procedures previously had been “the artifact of particular 
statutes and practices within individual agencies”). 
 222. See Michael C. Pollack, Note, Chevron’s Regrets: The Persistent Vitality of the 
Nondelegation Doctrine, 86 N.Y.U. L. REV. 316, 324–25 (2011) (observing  that “only twice 
has the Supreme Court struck down parts of legislation explicitly on nondelegation 
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Federal health and safety regulation expanded significantly 
during the 1970s, with the enactment of various statutes that were 
designed to reduce risks in the workplace and in the 
environment.223 These statutes, such as the Occupation Safety and 
Health Act (“OSH Act”), led to the creation of administrative 
agencies, including the Occupational Safety and Health 
Administration (“OSHA”), which had significant rulemaking 
authority.224 The risk reduction statutes of this era charged 
administrative agencies with promoting certain “paramount” 
values, such as health, safety, conservation, and protection of the 
environment. Some statutes of this era incorporated standards 
that were based on safety or a combination of safety and 
feasibility.225 These statutes renewed concerns about agency 
discretion because they:  

 
appeared to treat conservation, health, or safety . . . 
as a preferred value rather than as a consideration 
of equivalent weight to the economic benefits of 
regulation.226 As a result, controlling administrative 
discretion became even more problematic: The 
agencies were bound not only to acknowledge 
intangible values but also to afford them some 
indeterminate, but clearly substantial preference.227 
 
In numerous cases that challenged the statutes of this era, 

the Supreme Court had to resolve “questions about the primacy of 
nonmaterial values.”228 In addition, the Court had to take into 
consideration the scientific uncertainty that is inherent in health 

 
grounds, both times at the height of constitutional upheaval and interbranch conflict 
surrounding the advent of New Deal programs, and both times incurring the wrath of the 
public and political branches as well”). 
 223. See Rabin, supra note 220, at 1279 (noting that during the early 1970s concerns 
about health, safety, and the environment led to “a remarkable resurgence of regulatory 
reform activity . . . , which reshaped the federal regulatory system”). 
 224. Id. at 1284. 
 225. MATTHEW D. ADLER & ERIC A. POSNER, NEW FOUNDATIONS OF COST-BENEFIT 

ANALYSIS 74 (2006) (providing examples of statutes that adopted these types of 
standards). 
 226. Rabin, supra note 220, at 1303. 
 227. Id. 
 228. Id. 
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and safety regulation.229 Two OSHA cases from this era illustrate 
these concerns, as well as renewed concerns among some quarters 
about the need to constrain agency discretion. The majority and 
dissenting opinions in these cases illustrate two alternative 
approaches to constrain agency discretion: (1) interpret the 
applicable statute to constrain agency discretion, or (2) interpret 
the applicable statute to fail to constrain agency discretion and 
invalidate the statute on nondelegation grounds. 

In Industrial Union Department, AFL-CIO v. American 
Petroleum Institute230 (the “Benzene case”), the plaintiffs 
challenged the rule promulgated by OSHA to regulate workplace 
exposure to benzene.231 OSH Act § 3(8) provides that a standard is 
an “occupational safety and health standard” if it is “reasonably 
necessary or appropriate” to make a workplace safe and 
healthful.232 OSH Act § 6(b)(5) provides that the Secretary of 
Labor is to “set the standard which most adequately assures, to the 
extent feasible, on the basis of the best available evidence, that no 
employee will suffer material impairment of health or functional 
capacity” from workplace exposure to the regulated agent.233 The 
Secretary initially set the benzene standard at 10 parts per million 
(“ppm”), which was the consensus standard at the time.234 
Subsequently, however, the research arm of OSHA raised 
concerns that lower exposures might cause leukemia and 
recommended a reduction in the standard to 1 ppm. Based on the 
fact that OSHA cannot determine safe exposure levels for 
carcinogens, the Secretary took the position that the statute 
required OSHA to set the benzene standard at the lowest level that 
would be “feasible,” which the Secretary interpreted as 
“technologically achievable at a cost that would not impair the 
viability of the industries subject to the regulation.”235 OSHA then 

 
 229. Id. at 1304. 
 230. Indus. Union Dep’t, AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607, 680 (1980). 
 231. Id. at 1304. 
 232. Id. at 611–12 (noting that OSH Act § 3(8) defines the term “occupational safety 
and health standard” as “a standard which requires conditions, or the adoption or use of 
one or more practices, means, methods, operations, or processes reasonably necessary or 
appropriate to provide safe or healthful employment or places of employment”); see also 
29 U.S.C. 652 (2008). 
 233. Indus. Union Dep’t, AFL-CIO, 448 U.S. at 607. 
 234. Id. 
 235. Id. at 639. 
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promulgated a new regulation that reduced the benzene safety 
standard from 10 ppm to 1 ppm. 

The Fifth Circuit Court of Appeals concluded that OSHA 
needed to make findings about the health risks of low exposures 
to benzene and needed to take into account both costs and 
benefits of regulating low exposures to benzene, instead of trying 
to maximize “absolute safety” without regard to the costs of such 
regulation. The Supreme Court, in a 5-4 decision, affirmed the 
Fifth Circuit, agreeing that the Secretary “must make findings that 
the workplaces in question are not safe,” as a threshold matter, 
before setting a standard for exposure.236 Justice Stevens’ plurality 
opinion concludes that the OSH Act “was intended to require the 
elimination, as far as feasible, of significant risks of harm,” not to 
make workplaces “risk-free.”237 In dictum, he added that, if the 
OSH Act had permitted the Secretary to maximize safety at any 
cost, the Act “might have been unconstitutional” under the 
nondelegation doctrine.238 

Then-Justice Rehnquist wrote a concurrence in the 
Benzene case, in which he advocated for a revival of the 
nondelegation doctrine239 on the grounds that the doctrine 
furthers several important goals.240 In his view, the “feasibility” 

 
 236. Id. at 608. 
 237. Id. at 641. 
 238. Id. at 646. 
 239. In challenging the Court to reinvigorate the nondelegation doctrine, Justice 
Rehnquist opined that cases challenging the OSH Act:  

Are surely the cases in which to do it. It is difficult to imagine a more 
obvious example of Congress simply avoiding a choice which was both 
fundamental for purposes of the statute and yet politically so divisive 
that the necessary decision or compromise was difficult, if not 
impossible, to hammer out in the legislative forge. 

Id. at 687. 
 240. Id. at 685‒86 (Rehnquist, J., concurring).  

First, and most abstractly, it ensures to the extent consistent with 
orderly governmental administration that important choices of social 
policy are made by Congress, the branch of our Government most 
responsive to the popular will. . . . Second, the doctrine guarantees 
that, to the extent Congress finds it necessary to delegate authority, it 
provides the recipient of that authority with an ‘intelligible principle’ 
to guide the exercise of the delegated discretion. . . . Third, and 
derivative of the second, the doctrine ensures that courts charged with 
reviewing the exercise of delegated legislative discretion will be able to 
test that exercise against ascertainable standards. 

Id.  
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requirement in OSH Act § 6(b)(5) was precatory and did not save 
the provision,241 leaving the Secretary with impermissibly broad 
discretion to adopt any decision procedure in promulgating 
regulations. He believed that Congress and the President, not 
administrative agencies, should have to make the difficult policy 
choices and deal directly with political opposition to their 
choices.242 

In the following term, the Court decided another OSHA 
safety standard case, American Textile Manufacturers Institute, Inc. v. 
Donovan243 (the “Cotton Dust case”). The plaintiffs in the case 
challenged the standard promulgated by OSHA for workplace 
exposure to cotton dust, a byproduct of cotton manufacturing that 
causes serious respiratory disease.244 The plaintiffs argued that the 
Act requires OSHA to perform cost-benefit analysis before 
promulgating a standard. The Secretary argued that the 
“feasibility” requirement in the Act should be interpreted to 
require OSHA to “enact the most protective standard possible to 
eliminate a significant risk of material health impairment, subject 
[only] to the constraints of economic and technological 
feasibility.”245 The D.C. Court of Appeals upheld the standard, 
holding that the Act did not mandate cost-benefit analysis.246 The 
Supreme Court affirmed, agreeing with the analysis of the Court 
of Appeals, that “Congress itself defined the basic relationship 
between costs and benefits, by placing the ‘benefit’ of worker 

 
 241. Id. at 681‒82. 
 242. Id. at 687.  

If Congress wishes to legislate in an area which it has not previously 
sought to enter, it will in today’s political world undoubtedly run into 
opposition no matter how the legislation is formulated. But that is the 
very essence of legislative authority under our system. It is the hard 
choices, and not the filling in of the blanks, which must be made by 
the elected representatives of the people. When fundamental policy 
decisions underlying important legislation about to be enacted are to 
be made, the buck stops with Congress and the President insofar as he 
exercises his constitutional role in the legislative process. 

Id. 
 243. Am. Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 491 (1981). 
 244. Id. 
 245. Id. at 494‒95. 
 246. Id. at 504. 
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health above all other considerations save those making the 
attainment of this ‘benefit’ unachievable.”247 

Justice Rehnquist dissented. In his view, Congress—the 
elected representatives—should have made the hard decision 
about the specific decision procedure that OSHA is required to 
use to implement the Act, and should have specified that decision 
procedure in the Act.248 His chief objection to the OSHA 
delegation was that the statute did not make clear whether cost-
benefit analysis of proposed safety standard rules was prohibited, 
permitted, or required.249 The Rehnquist opinions in the Benzene 
case and the Cotton Dust case suggest that Justice Rehnquist 
wanted Congress to be forced to take responsibility for expressly 
mandating the use of CBA, instead of being allowed to articulate a 
“feasibility” standard, which gave OSHA discretion to develop a 
behind-the-scenes decision procedure that manifested a disregard 
for cost or “a preference for health protection over cost.”250 

The costly, broadly applicable health and safety statutes of 
the 1970s were controversial and triggered a conservative, anti-
regulatory backlash:251 “This movement was exceedingly 

 
 247. Id. at 509 (concluding that OSHA does not require cost-benefit analysis because 
“any standard based on balancing of benefits and costs . . . that strikes a different balance 
than that struck by Congress would be inconsistent with the command set forth in 
6(b)(5)”). 
 248. Id. at 547–48.  

[T]he Court is quite correct in asserting that the phrase ‘to the extent 
feasible’ is the critical language . . . . [T]hat language is critical, not 
because it establishes a general standard by which those charged with 
administering the statute may be guided, but because it has precisely 
the opposite effect: in failing to agree on whether the Secretary 
should be either mandated, permitted, or prohibited from 
undertaking a cost-benefit analysis, Congress simply left the crucial 
policy choices in the hands of the Secretary of Labor.  As I stated in 
greater length last term, I believe that in so doing Congress 
unconstitutionally delegated its legislative responsibility to the 
Executive Branch. 

Id. 
 249. Id. at 544 (Rehnquist, J., dissenting, joined by Burger, J.). 
 250. Indus. Union Dep’t v. Am. Petroleum Inst., 448 U.S. 607, 680 (1980) (quoting 
from briefs in the case). 
 251. Rabin, supra note 220, at 1316 (noting the development of a potent deregulation 
movement by the late 1970s); see also ROBERT JAY DILGER & RICHARD S. BETH, CONG. 
RESEARCH SERV., UNFUNDED MANDATES REFORM ACT: HISTORY, IMPACT, AND ISSUES 
(2014), http://fas.org/sgp/crs/misc/R40957.pdf (asserting that during this expansion of 
federal regulation, state and local governments and private businesses also objected to the 
increasing tendency for Congress to adopt federal “unfunded mandates”). 
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widespread: The regulatory system came under close scrutiny by 
policy institutes and journals, academic disciplines, and politically 
influential public officials who all came to focus on a clear and 
dominant emerging theme—deregulation.”252 

In 1981, President Reagan, a proponent of deregulation, 
ushered in sweeping changes in regulatory policies.253 Soon after 
he took office, his administration undertook a “[g]overnment-
wide reexamination of regulatory burdens and complexities.”254 
During his presidency, executive branch agencies aggressively 
deregulated, in many cases reversing regulations that had been 
adopted by Carter administration agencies to promote health and 
safety.255 

The actions of agencies under President Reagan starkly 
highlighted the political dimension of agency rulemaking, which 
was in tension with the traditional view of agencies as expert 
technocrats in search of “correct” answers to regulatory 
problems.256 This tension is illustrated by Chevron U.S.A., Inc. v. 
Natural Resources Defense Council, Inc.,257 which has become the 
dominant case in administrative law.258 The air pollution 
regulations at issue in the case, which were adopted by the EPA 
after President Reagan took office, reversed air pollution 
regulations that had been promulgated by the EPA shortly before 
the end of the Carter Presidency.259 

The Clean Air Act (“CAA”) includes provisions regarding 
state permit programs for “new or modified major stationary 
sources” of air pollution, but does not define the term “stationary 
source.”260 The term could be defined using a narrow 
“smokestack” definition, or a broader plant-wide “bubble” 

 
 252. Rabin, supra note 220, at 1316. 
 253. Id. at 1323 (providing examples of the “Reagan-inspired regulatory reform 
program”). 
 254. Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 857 (1984) 
(citing 46 Fed. Reg. 16280, 16281 (Mar. 12, 1981)). 
 255. Rabin, supra note 220, at 1321–26. 
 256. Id. at 1321. 
 257. Chevron, 467 U.S. at 857. 
 258. See, e.g., Cass R. Sunstein, Nondelegation Canons, 67 U. CHI. L. REV. 315, 329 
(2000) (noting that Chevron, which “dominates modern administrative law,” “held that 
unless Congress has decided the ‘precise question at issue,’ agencies are authorized to 
interpret ambiguous terms as they see fit, so long as the interpretation is reasonable”). 
 259. Rabin, supra note 220, at 1323–26. 
 260. Chevron, 467 U.S. at 840. 
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definition.261 Under the latter definition, polluters could increase 
pollution in a new part of a plant and offset that increase with 
pollution reductions in another part of the plant.262 Just before 
President Carter’s term ended in 1980, the EPA promulgated 
regulations, which provided that the bubble policy did not apply 
in “nonattainment” areas, in which air quality standards were not 
met, but did apply in “attainment” areas in which air quality 
standards were met.263 The purpose of the Carter EPA’s regulation 
was to encourage economic development in areas with good air 
quality, while simultaneously promoting healthy air quality—a 
paramount value under the CAA—in areas with poor air quality.264 
Shortly after President Reagan took office in 1981, the EPA made 
the bubble policy applicable everywhere, even in nonattainment 
areas, reversing the Carter EPA limitation on use of the bubble 
policy.265 The D.C. Court of Appeals invalidated the new 
regulations,266 and the case went up on appeal to the Supreme 
Court.267 

The Supreme Court reversed the Court of Appeals and 
upheld the 1981 EPA regulation, notwithstanding the fact that it 
reversed the Carter EPA regulation.268 Justice Stevens, writing for 
the Court, observed that administrators and legislators, not judges, 
should resolve policy issues, in particular, issues that require 
balancing of conflicting policies.269 Where, as in Chevron, Congress 
did not specify the manner in which conflicting policies are to be 
balanced, a court should defer to the agency to resolve that 
conflict: “the Administrator’s interpretation represents a 
reasonable accommodation of manifestly competing interests and 
is entitled to deference: the regulatory scheme is technical and 
complex, the agency considered the matter in a detailed and 
reasoned fashion, and the decision involves reconciling conflicting 

 
 261. Id. at 840–41. 
 262. Rabin, supra note 220, at 1323. 
 263. Id. 
 264. Id. 
 265. Id. 
 266. Natural Res. Def. Council, Inc. v. Gorsuch, 685 F.2d 718, 728 (1982). 
 267. See generally Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 
(1984). 
 268. Id. at 866. 
 269. See id. at 864. 
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policies.”270 Justice Stevens observed that “it matters not” why 
Congress failed to specify how to accommodate conflicting 
interests—even if Congress deliberately avoided making a difficult 
decision by handing off a political hot potato to the agency.271 
Permitting administrative agencies to make difficult policy 
judgments is permissible because the executive branch is 
politically accountable.272 

Chevron is cited for the general proposition that courts 
show strong deference to administrative agencies’ reasonable 
interpretations of ambiguous statutes.273 The case is also cited 
specifically for the two-step test that is used to determine whether 
a court will defer to agency interpretations of statutes.274 In the 
first step, a court determines whether a statute is ambiguous or 
silent on an issue.275 If the statute is not ambiguous, because 

 
 270. Id. at 865. 
 271. Id.  

Perhaps that body consciously desired the Administrator to strike the 
balance at this level, thinking that those with great expertise and 
charged with responsibility for administering the provision would be 
in a better position to do so; perhaps it simply did not consider the 
question at this level; and perhaps Congress was unable to forge a 
coalition on either side of the question, and those on each side 
decided to take their chances with the scheme devised by the agency. 
For judicial purposes, it matters not which of these things occurred. 

Id. 
 272. Id. at 865–66.  

While agencies are not directly accountable to the people, the Chief 
Executive is, and it is entirely appropriate for this political branch of 
the Government to make such policy choices—resolving the 
competing interests which Congress itself either inadvertently did not 
resolve, or intentionally left to be resolved by the agency charged with 
the administration of the statute in light of everyday realities. When a 
challenge to an agency construction of a statutory provision, fairly 
conceptualized, really centers on the wisdom of the agency’s policy, 
rather than whether it is a reasonable choice within a gap left open by 
Congress, the challenge must fail. In such a case, federal judges—who 
have no constituency—have a duty to respect legitimate policy choices 
made by those who do. 

Id. 
 273. See, e.g., Patrick M. Garry, Accommodating the Administrative State: The 
Interrelationship between the Chevron and Non-delegation Doctrines, 38 ARIZ. ST. L. REV. 921, 
922–23 (2006) (observing that Chevron altered the allocation of authority between courts 
and administrative agencies by holding “that agency interpretations of law are to be 
upheld by courts, unless those interpretations violate clear and specific congressional 
intent”).  
 274. See, e.g., id. at 940–41 (describing the two-step Chevron test). 
 275. Chevron, 467 U.S. at 842–43 (1984) (explaining the first question in the analysis). 
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Congress directly articulated an express intention, agency 
rulemaking must be consistent with congressional intent.276 If the 
statute is ambiguous or silent on the issue, however, the court 
applies the second step, in which it considers whether the agency 
rule is a reasonable interpretation of the statute.277 If it is 
reasonable, the court will not invalidate the rule. As the Court 
stated: 

 
If Congress has explicitly left a gap for the agency to 
fill, there is an express delegation of authority to 
the agency to elucidate a specific provision of the 
statute by regulation. Such legislative regulations 
are given controlling weight unless they are 
arbitrary, capricious, or manifestly contrary to the 
statute. Sometimes the legislative delegation to an 
agency on a particular question is implicit rather 
than explicit. In such a case, a court may not 
substitute its own construction of a statutory 
provision for a reasonable interpretation made by 
the administrator of an agency.278 
 
Concerns about the costs of federal executive agency 

regulations have been addressed in part by a series of Presidential 
executive orders that, since 1981, have mandated that 
administrative CBA.279 In 1981, President Reagan issued Executive 

 
 276. Id. 
 277. Id. at 843 (explaining that “if the statute is silent or ambiguous with respect to 
the specific issue, the question for the court is whether the agency’s answer is based on a 
permissible construction of the statute”). 
 278. Id. at 843–44. 
 279. Cost-benefit analysis, a broad welfare-based decision procedure, technically “is a 
device for converting the utility losses and gains from a project or regulation into dollar 
values, and aggregating them.”   ADLER & POSNER, supra note 225, at 13.  To calculate the 
utility losses and gains, a regulator would calculate a “compensating variation” for each 
person whose utility would be affected by the proposed regulation. The compensating 
variation [“CV”] is “the amount that would make her as well off as she would be in the 
status quo—based on her actual preferences.” A regulator would approve a proposed 
regulation if it had a positive aggregate CV and reject it if it had a negative aggregate 
CV—in other words, if the regulation produced a positive net benefit.  To make the 
analysis tractable as a regulatory decision procedure, CBA “needs to be refined to limit 
the number of policy options evaluated, to reflect decision-maker uncertainty about the 
outcomes of those options and about individual valuations, to limit the number and 
complexity of the possible outcomes evaluated, and to limit the heterogeneity of 
individual valuations.” Id. at 73. CBA is controversial for many reasons. For example, 
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Order 12,291,280 which “placed centralized review and cost-benefit 
analysis at the heart of regulatory decision making.”281 The Reagan 
Executive Order required federal agencies to perform CBA of 
proposed rules and submit that analysis to a new centralized 
office, the Office of Information and Regulatory Affairs (“OIRA”), 
within the Office of Management and Budget (“OMB”), which is 
in the executive branch.282 In addition, agencies were instructed to 
adopt only rules with net benefits.283 

Although public interest groups immediately objected to 
the use of CBA, and have continued to object ever since,284 
President Clinton continued CBA with OIRA oversight.285 He 
added new features to the process, however, to increase the 
transparency of regulatory review and permit consideration of 
distributional effects of proposed rules and qualitative 
(unquantified) costs and benefits.286 President Obama followed 
with an executive order that requires similar analysis and review of 
agency rules.287 Despite continuing controversies surrounding 
CBA, it has become widely accepted in administrative law.288 

Cass Sunstein, selected by President Obama to be the 
Administrator of OIRA, has tried to improve CBA by directing 
agencies to consider the findings of behavioral economics in 

 
commentators have criticized it because it monetizes all costs and benefits (converting all 
costs and benefits into a commensurable scale of dollars), even costs and benefits that 
some commentators argue are “incommensurable.” Id. at 158. 
 280. Exec. Order No. 12,291, 3 C.F.R. 127, 128–29 (1981) (mandating that 
“regulatory action shall not be undertaken unless the potential benefits to society for the 
regulation outweigh the potential costs to society”). 
 281. Michael A. Livermore & Richard L. Revesz, Retaking Rationality Two Years Later, 
48 HOUS. L. REV. 4 (2011). 
 282. Exec. Order 12,291, 3 C.F.R. Comp. 127, 131 (1981). 
 283. Id. at 128. 
 284. See, e.g., Livermore & Revesz, supra note 281, at 5–8 (noting continuing hostility 
of public interest groups to CBA). Livermore and Revesz argue that the categorical and 
continuing rejection of CBA by public interest groups led such groups to miss important 
opportunities to help shape and refine CBA in ways that are consistent with public interest 
goals. Id. 
 285. Exec. Order 12,866, 3 C.F.R. Comp. 638, 639 (1993) (stating that agencies “may 
consider (and discuss qualitatively) values that are difficult or impossible to quantify, 
including equity, human dignity, fairness, and distributive impacts”). 
 286. Robert Ahdieh, Reanalyzing Cost-Benefit Analysis: Toward a Framework of Function(s) 
and Form(s), 88 N.Y.U. L. REV. 1983, 2019 (2013). 
 287. Exec. Order 13,563, 3 C.F.R. Comp. 215 (2011). 
 288. See, e.g., Livermore & Revesz, supra note 281, at 13 (concluding that cost-benefit 
analysis “is here to stay”). 
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developing rules and performing CBA.289 In both academic and 
popular writing, Sunstein and other experts in behavioral 
economics have suggested various approaches that could be used 
to achieve regulatory goals at lower costs than could be achieved 
through more traditional coercive, paternalistic regulation. For 
example, Sunstein and Richard Thaler have developed an 
approach, “libertarian paternalism,” that regulators can use to 
structure default choices that maximize people’s long-term 
preferences.290 Other economic and legal scholars advocate that 
regulators use a related approach, “asymmetric paternalism,” 
which also attempts to achieve regulatory goals while minimizing 
the costs of regulation.291 Under this approach, regulators are 
charged with designing rules to assist “naïfs” (for whom 
government intervention in decision-making is likely to improve 
welfare), while simultaneously attempting to minimize the costs of 
regulation to “sophisticates” (for whom government intervention 
in decision-making is likely to decrease welfare).292 

The prodelegation trend in administrative law and the use 
and refinement of CBA to limit agency discretion call into 
question the continuing viability of the nondelegation doctrine. 

ii. Current Views on the Nondelegation 
Doctrine 

Learned views regarding the continuing viability of the 
circa-1935 nondelegation doctrine vary. The consensus view is that 
the nondelegation doctrine is dead293 or at least moribund.294 The 

 
 289. Id. at 15–23 (noting ways in which Sunstein has encouraged agencies to take into 
account findings of behavioral economics). 
 290. See, e.g., RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS 

ABOUT HEALTH, WEALTH, AND HAPPINESS 4 (developing the theory of libertarian 
paternalism) (2008); Cass R. Sunstein & Richard H. Thaler, Libertarian Paternalism Is Not 
an Oxymoron, 70 U. CHI. L. REV. 1159, 1159 (2003) (articulating the theory of libertarian 
paternalism). 
 291. Colin Camerer et al., Regulation for Conservatives: Behavioral Economics and the Case 
for “Asymmetric Paternalism,” 151 U. PA. L. REV. 1211, 1212 (2003). 
 292. See id. at 1212–13. 
 293. Posner & Vermeule, supra note 214, at 1762 (arguing that “courts should 
finally . . . acknowledge that the nondelegation doctrine, and its corollaries for statutory 
interpretation, are dead”). 
 294. See, e.g., Steven F. Huefner, The Supreme Court’s Avoidance of the Nondelegation 
Doctrine in Clinton v. City of New York: More Than “A Dime’s Worth of Difference,” 49 CATH. 
U. L. REV. 337, 337 (2002) (claiming that since the two 1935 nondelegation cases were 
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prodelegation approach of Chevron has been the dominant 
paradigm in administrative law since the case was decided. Robert 
Rabin notes that the Court’s approach in Chevron is flatly 
inconsistent with the nondelegation doctrine:295 “If that battered 
principle means anything, presumably it constrains Congress from 
enunciating two conflicting goals and mandating an agency to 
effect a reconciliation.”296 Various commentators applaud the 
ostensible demise of the doctrine, arguing that the doctrine does 
not serve the democratic goals espoused by its proponents,297 and 
criticizing the doctrine on other grounds.298 

A conflicting, minority view is that the nondelegation 
doctrine serves important policy goals and should be revived. 
Justice Rehnquist’s argument, in the Benzene case and Cotton 
Dust case, to revive the nondelegation doctrine influenced the 
New York court that decided Boreali, the nondelegation case on 
which the New York Court of Appeals based its decision in the 
sugary drink portion cap case.299 

Yet another view about the nondelegation doctrine is that 
separation of powers principles that underlie the strict 
nondelegation doctrine currently are expressed through 
alternative doctrines and canons, not through invocation of the 
nondelegation doctrine.300 For example, Cass Sunstein has 
declared that the nondelegation doctrine is “alive and well,” just 
in narrower, more specific forms.301 Commentators also make a 

 
decided, the nondelegation doctrine has become “‘moribund’ as a tool for enforcing a 
proper separation of legislative and executive power”). 
 295. Rabin, supra note 220, at 1324–25 (noting that “the Court’s logic seems 
inconsistent with even the least expansive reading of the nondelegation doctrine”). 
 296. Id. at 1324–25. 
 297. See, e.g., Posner & Vermeule, supra note 214, at 1762. 
 298. Margaret H. Lemos, The Other Delegate: Judicially Administered Statutes and the 
Nondelegation Doctrine, 81 S. CAL. L. REV. 405, 405 (2008).  
 299. Michael Herz, The Rehnquist Court and Administrative Law, 99 NW. U. L. REV. 297, 
306 (2004). Justice Rehnquist did not continue to strongly advocate for a revival of the 
nondelegation doctrine. His concerns about considerations of the cost of federal 
executive agency regulations, and the specification of agency decision procedures for 
rulemaking have been addressed in part by Presidential executive orders that, since 1981, 
have mandated that administrative agencies use CBA for large projects. Id. 
 300. Sunstein, supra note 258, at 315–16. 
 301. See, e.g., id. (arguing that the nondelegation doctrine, which has been 
“renamed” and “relocated rather than abandoned,” is “alive and well”). Sunstein 
concludes that specific canons of construction can “erect a decisive barrier to certain 
discretionary decisions by the executive” but are more limited in scope that the traditional 
nondelegation doctrine. Id. at 335–36. 
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related argument that the nondelegation doctrine applies sub 
silentio, although not expressly, in administrative law.302 Although 
Chevron is decidedly prodelegation,303 courts have crafted 
exceptions to Chevron that are grounded in concerns about the 
allocation of power between branches of government.304 Courts 
sometimes depart from standard Chevron analysis where an agency 
arguably is attempting to exercise authority in a way that 
“threaten[s] [the legislature’s] primacy as policymaker and 
legislator”305 or “transgresses the boundary between gap-filling 
and policymaking,”306 both concerns that relate to “the core 
principle of the [nondelegation] doctrine.”307 

FDA v. Brown & Williamson Tobacco Corporation308 illustrates 
a weak “backdoor” form of the nondelegation doctrine.309 In this 
case, the Supreme Court invalidated rules promulgated by the 
Food and Drug Administration (“FDA”), pursuant to the Food, 
Drug, and Cosmetic Act (“FDCA”), to regulate the labeling, 
advertising and sale of tobacco products.310 For decades, the FDA 
consistently had taken the position that it did not have authority to 
regulate tobacco under the FDCA.311 In 1995, however, the agency 
reversed its position and issued proposed regulations to restrict 
the sale, distribution, and advertising of tobacco products, and 
thus make tobacco products less available and appealing to 
children and teens.312 The FDA argued that it had authority to 
regulate tobacco because, under the FDCA, nicotine was a “drug” 

 
 302. See, e.g., Pollack, supra note 222, at 330. 
 303. Sunstein, supra note 258, at 330 (observing that the Chevron doctrine “is an 
emphatically prodelegation canon, indeed it is the quintessential prodelegation canon”). 
 304. Pollack, supra note 222, at 341. 
 305. Id. at 340. 
 306. Id. at 341. 
 307. Id. at 318. But see David M. Driesen, Loose Cannons: Statutory Construction and the 
New Nondelegation Doctrine, 64 U. PITT. L. REV. 1, 2 (2002) (countering “the conventional 
view that numerous canons of construction . . . currently implement nondelegation 
values”). 
 308. F.D.A. v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000).  
 309. See, e.g., Pollack, supra note 222, at 343 (arguing that the Court’s approach in 
Brown & Williamson Tobacco is “sub silentio nondelegation enforcement”). 
 310. Brown & Williamson Tobacco, 529 U.S. at 160–61. 
 311. Id. at 144 (noting “the FDA’s consistent and repeated statements that it lacked 
authority under the FDCA to regulate tobacco, absent claims of therapeutic benefit by the 
manufacturer”). 
 312. Id. at 126. 
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and cigarettes were “devices” for the delivery of nicotine.313 The 
proposed rules were very controversial, with over 700,000 
comments submitted to the FDA during the public comment 
period for the regulations.314 When the FDA issued the regulations 
in final form in 1995, the tobacco industry challenged them.315 

Justice O’Connor, writing for the majority, first noted that 
the FDA has authority to regulate drugs and devices under the 
FDCA only if they are “safe and effective.”316 Given the FDA’s 
extensive documentation that tobacco products are “unsafe” and 
“dangerous,” the FDA could not regulate tobacco if the FDCA 
applied; instead, the FDA could only ban it.317 The majority 
concluded that the pattern of Congressional action in various 
pieces of legislation provided a clear indication that Congress had 
no intention of banning tobacco.318 Although Chevron indicates 
that statutory ambiguity “constitutes an implicit delegation from 
Congress to the agency to fill in the statutory gaps,” Justice 
O’Connor notes that “there may be reason to hesitate before 
concluding that Congress has intended such an implicit 
delegation” “in extraordinary cases.”319 Observing that Brown & 
Williamson Tobacco “is hardly an ordinary case,”320 Justice 
O’Connor expressed skepticism that Congress would delegate to 
the FDA the authority to regulate tobacco, given the economic 
significance of the tobacco industry in the American economy and 
the importance of tobacco in American politics, history, and 
society:321 “[W]e are confident that Congress could not have 
intended to delegate a decision of such economic and political 
significance to an agency in so cryptic a fashion.”322 

Michael Pollack notes that the tobacco industry’s briefs in 
Brown & Williamson Tobacco “framed the case from a 
nondelegation posture and relied heavily on separation of powers 

 
 313. Id. at 127. 
 314. Id. at 126–27, 137 (concluding that “were the FDA to regulate cigarettes and 
smokeless tobacco, the Act would require the agency to ban them”). 
 315. Id. at 129. 
 316. Id. at 133–34. 
 317. Id. at 134–37. 
 318. Id. at 143. 
 319. Id. at 159. 
 320. Id. 
 321. Id. 
 322. Id. at 160. 
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principles.”323 Although a court is unlikely to expressly invoke the 
nondelegation doctrine, he argues that the doctrine “may be 
operating below the surface”324 in a case in which a court purports 
to be applying Chevron analysis. 

Although some commentators, judges, and even a Supreme 
Court Justice or two, have periodically advocated for revival of the 
nondelegation doctrine, attempts to resuscitate the express 
nondelegation doctrine at the federal level have failed.325 The next 
section discusses the nondelegation doctrine that the New York 
Court of Appeals applied in Boreali. 

iii. The Nondelegation Constraint Applied 
by the New York Court of Appeals in 
Boreali v. Axelrod 

In Boreali, the New York Court of Appeals invalidated rules, 
promulgated by the New York State Public Health Council 
(“PHC”) in 1987, which broadly would have prohibited indoor 
smoking in various types of public places in New York.326 The PHC 
had promulgated the rules pursuant to the authority, delegated to 
it by the New York State Legislature, to regulate with respect to 
“matters affecting the security of life or health or the preservation 
and improvement of public health.”327 The PHC’s proposed rules 
would have prohibited smoking in schools, hospitals, retail stores, 
taxis and limousines, indoor workplace common areas, and 
restaurants with more than fifty seats.328 An exception to the 
indoor smoking prohibition applied to bars and to restaurants 
with fewer than 50 seats.329 In addition, the rules provided that 
businesses that did not qualify for an exception to the indoor 
public smoking prohibition could apply for a waiver of the 
prohibition.330 

 
 323. Pollack, supra note 223, at 341–42 (explaining that the nondelegation issue was 
central to the industry’s argument). 
 324. Id. at 350. 
 325. Driesen, supra note 307, at 3–4 (noting that some scholars, “following 
Rehnquist’s lead, called for a revival of the nondelegation doctrine”) (citations omitted). 
 326. Boreali v. Axelrod, 517 N.E.2d 1350, 1351 (1987).  
 327. N.Y. PUB. HEALTH LAW § 225(5)(a) (McKinney 2011). 
 328. Boreali, 517 N.E.2d at 1352. 
 329. Id. 
 330. Id. 
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A group of plaintiffs, including a restaurant owner and 
trade and business associations, challenged the regulations and 
won in the lower court.331 The Appellate Division of the New York 
Supreme Court affirmed on the theory that the PHC had 
impermissibly balanced public health concerns against the 
economic and social impact of the proposed rules, in violation of 
the separation of powers doctrine.332 

On appeal, the New York Court of Appeals affirmed the 
majority opinion on similar grounds,333 with Judge Titone writing 
for the majority. The opinion distinguishes between: (1) a 
violation of the nondelegation doctrine, where a broad statutory 
delegation of authority is invalid, because the statute itself cedes 
too much power to the administrative agency; and (2) a violation 
of the separation of powers doctrine, where a broad statutory 
delegation of authority is valid, but the agency transgresses the 
“difficult-to-draw line between administrative rule-making and 
legislative policy-making.”334 

The opinion provides historical context on the 
nondelegation doctrine:  

 
For a brief period in the 1930s, the Supreme Court 
dusted off the ‘non-delegation’ principle and 
breathed new life into it by using the doctrine as 
the basis for striking down certain New Deal 
legislation, . . . However, the Schechter-Panama line 
of cases has, quite rightly, fallen into disrepute.335  
 
The opinion goes on to acknowledge the modern view336 

that “the Legislature cannot pass on its law-making functions to 
other bodies . . . but there is no constitutional prohibition against 
the delegation of power, with reasonable safeguards and 
standards, to an agency . . . administer[ing] the law as enacted by 

 
 331. Id. at 1352–53. 
 332. Id. at 1351. 
 333. Id. at 1357 (concluding that the PHC “transgressed the line that separates 
administrative rule making from legislating” and thus violated the separation of powers 
doctrine). 
 334. Id. at 1355. 
 335. Id. at 1354 n.1 (citations omitted). 
 336. Id. at 1354. 
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the Legislature.”337 Notwithstanding the extremely broad state 
delegation of authority to the PHC, to “deal with any matters 
affecting . . . the public health,”338 the Court notes that the New 
York statutory delegation of public health authority previously had 
been challenged on nondelegation grounds and upheld as 
constitutional.339 

The majority opinion adds, however, that agency action 
can violate the separation of powers doctrine, even if the enabling 
legislation is valid. The opinion then articulates the oft-cited 
“coalescing circumstances” test that the New York Court of 
Appeals applied in the sugary drink portion cap case.340 Recall that 
the Boreali opinion articulated four circumstances that led the 
Court to conclude that the PHC had impermissibly usurped 
legislative power in promulgating the broad indoor smoking 
regulations: (1) agency balancing of public health and “economic 
and social concerns,”341 as demonstrated by various exceptions to 
the general rule promulgated; (2) agency promulgation of rules 
“on a clean slate” without “legislative guidance”;342 (3) agency 
action “in an area in which the Legislature repeatedly had tried— 
and failed—to reach agreement in the face of substantial public 
debate and vigorous lobbying by a variety of interested parties”;343 
and (4) agency promulgation of rules that did not require 
specialized public health “expertise or technical competence.”344 

In the majority opinion in Boreali, Judge Titone states that 
“[s]triking the proper balance among health concerns, cost, and 
privacy interests . . . is a uniquely legislative function,” and cites 
the Rehnquist dissent in the Cotton Dust case to support the 
assertion that agencies can balance costs and benefits only if the 
legislature authorizes the agency to “structure its decision making 
in a ‘cost-benefit’ model.”345 In other words, Judge Titone 
interprets the Rehnquist opinions as an absolute prohibition on 

 
 337. Id. (quoting Levine v. Whalen, 349 N.E.2d 820, 822 (N.Y. 1976)). 
 338. Id. at 1353. 
 339. Id. at 1354 (“Public Health Law 225(5)(a)—has been upheld against a 
constitutional challenge based on the ‘nondelegation’ doctrine.”). 
 340. Id. 
 341. See id. at 1355. 
 342. Id. 
 343. Id. at 1356. 
 344. Id. 
 345. Id. at 1355. 
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agency consideration of any economic or social factors—in effect 
requiring an agency to myopically focus only on the agency’s core 
function, such as maximizing safety or health. 

This reading of the Rehnquist opinions seems to distort 
their reasoning. What Justice Rehnquist objected to in the Cotton 
Dust case  was the fact that the agency’s decision procedure, which 
was based on a balancing of safety, technological feasibility and 
cost, seemed to be an arbitrary expression of the vague feasibility 
test articulated in the statute.346 If the legislature had required the 
agency to maximize health and safety, and eliminated the 
feasibility test or prohibited the agency to consider costs or social 
concerns at all, that would have made the statute clear, but 
unrealistic.347 Justice Rehnquist articulated a test that would 
invalidate a statute on nondelegation grounds if the legislature 
ducked the decision procedure issue and stated a vague standard 
for determining the decision procedure that the agency could or 
must use.348 

Judge Bellacosa, dissenting in Boreali, expressed grave 
concerns about the majority’s “precedential regression,” in relying 
on the “anachronistic non-delegation doctrine,”349 and warned 
that the rule articulated by the majority “will come back to haunt 
us.”350 He also criticized the majority’s conclusion that “[t]he 
degree of scientific support for the regulations and their 
unquestionable value in protecting those who choose not to 
smoke are . . . not pertinent, except as background 
information.”351 Judge Bellacosa argued that the broad, flexible 
delegation of public health authority in the New York statute was 
“prescient and sound policy,” noting that at the time the statute 
was enacted, in 1913, the “Legislature could not have foreseen” 
the public health issues of today.352 In addition, he observed that 

 
 346. Am. Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 545 (1981) (Rehnquist, J., 
dissenting). 
 347. Compare American Textile Mfrs. Inst., Inc., 452 U.S. at 545 (Rehnquist, J., 
dissenting) (indicating that requiring the agency to maximize health and safety would 
have made the statute clear but unrealistic), with American Textile Mfrs. Inst., Inc., 452 U.S. 
at 512 (majority opinion) (indicating that a test that required agency to maximize safety 
alone might be arbitrary and capricious). 
 348. See Donovan, 452 U.S. at 545 (Rehnquist, J., dissenting). 
 349. Boreali, 517 N.E.2d at 1360 (Bellacosa, J., dissenting). 
 350. Id. at 1359. 
 351. Id. at 1353, 1359. 
 352. Id. at 1359. 
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the statute allows the PHC to use their expertise to regulate for 
the public good, “free from the sometimes paralyzing polemics 
associated with the legislative process.”353 

iv. The Constraints at Issue in the New York 
City Portion Cap Case 

In the sugary drink portion cap case, the Court of Appeals 
faced a dilemma. To uphold the sugary drink portion cap rule, the 
Court needed a way of defining the boundaries of the Board’s 
authority to promulgate new public health regulations, which are 
fundamentally different than traditional old public health 
regulations. The Board argued that it had plenary legislative 
power regarding any matter related to public health, unless 
another agency had specific authority.354 In other words, it argued 
that it was not subject to any substantive separation of powers 
constraints. During the oral argument in the case, the judges on 
the New York Court of Appeals repeatedly asked the lawyers for 
the Board to state a rule that would define the boundaries of the 
Board’s authority to promulgate public health regulations.355 The 
questions from the bench included a parade of horribles and 
reductios, all designed to test the limits of the Board’s authority to 
promulgate public health regulations. For example, the judges 
asked whether the Board could limit the number of meat patties 
on a Big Mac, or prohibit cars in Manhattan to reduce air 
pollution and encourage walking.356 In response to these 
questions, the Board’s lawyer reasserted the argument for the 
Board’s plenary legislative power.357 

The lawyer for the Petitioners argued for invalidation of 
the sugary drink portion cap rule on nondelegation and 
separation of powers grounds, based on Boreali.358 Given the 
choice of either the Board’s extreme position, which was 
ridiculous on its face—in particular with respect to new public 

 
 353. Id. 
 354. Transcript of Oral Argument at 2, 7, N.Y. Statewide Coal. of Hispanic Chambers 
of Commerce v. N.Y.C. Dep’t of Health and Mental Hygiene, 23 N.Y.3d 681 (2014) (No. 
134). 
 355. Id. passim. 
 356. Id. at 6, 48. 
 357. Id. passim. 
 358. Id. at 34–35. 
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health regulation that targets behavioral risk factors and 
ecological factors—and the Petitioner’s nondelegation argument, 
one can understand why the majority adopted the Petitioner’s 
argument. Applying and extending Boreali creates a new set of 
problems, however. 

In the future, how can the Board promulgate new public 
health regulations that comply with the requirements of Boreali? If 
the Board takes into account any economic, social, or political 
considerations, the rule will be invalid unless the legislature has 
specified in the relevant statute how the Board is supposed to 
weigh competing “ends.” In the absence of such legislative 
guidance, the Board would have to ignore economic, social, or 
political considerations to comply with Boreali v. Axelrod, which 
probably would render the rule “arbitrary and capricious.” Even if 
a Court did not invalidate such a regulation as arbitrary and 
capricious, a public health regulation that “solely” considers 
health and prohibits any consideration of the costs of regulation is 
difficult to justify in the grand scheme of things. In the context of 
federal law, statutes that have adopted such an approach, such as 
the Delaney Clause,359 have been seen as the prototypic examples 
of wrong-headed approaches to regulation.360 The deregulatory 
movement and rise of cost-benefit analysis responded to concerns 
about regulation with no regard for costs. 

Boreali is stuck in another time and place, treating as law 
the argument that then-Justice Rehnquist made in his Benzene 
case concurrence and his Cotton Dust case dissent. Justice 
Rehnquist did not continue to press the nondelegation argument 
that he made in these two cases, perhaps because the rise of cost-
benefit analysis allayed some of his concerns about agencies 
promulgating regulations without balancing regulatory costs, as 
OSHA did under the safety and feasibility standard in the OSH 
Act. 

 
 359. The Delaney Clause provides that “no additive shall be deemed to be safe if it is 
found to induce cancer when ingested by man or animal, or if it is found, after tests which 
are appropriate for the evaluation of the safety of food additives, to induce cancer in man 
or animal . . . .” Food Additives Amendment of 1958, Pub. L. No. 85-929, 72 Stat. 1784, 
1786 (1958) (codified as amended at 21 U.S.C. § 348(c)(3)(A)).  
 360. See, e.g., Cass R. Sunstein, Congress, Constitutional Moments, and the Cost-Benefit 
State, 48 STAN L. REV. 247, 260 n.46, 278, 285(1996) (noting that the federal Delaney 
Clause, “which forbids the use of carcinogens in food additives” and has been interpreted 
to have no de minimis exception, “is hard to defend” and may not even promote health). 
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Another problem with the majority opinion in the sugary 
drink portion cap case is the distinction it draws between policy 
ends and means. Judge Read’s dissent correctly characterizes this 
distinction as “virtually inscrutable,” and “surely unworkable.”361 
Federal administrative law, since Chevron, has accepted that 
agencies may make regulatory decisions in part based on policy 
and political concerns, and rejected the outdated notion that 
administrative agencies are just technocrats seeking “correct” 
answers to regulatory problems. Administrative agencies do not 
just fill in blanks in statutes that anticipate and resolve all policy 
issues. In addition, the aspect of new public health regulation that 
most requires medical expertise is the agenda setting. The 
expertise of the Board informed its decision to regulate 
“excessive” consumption of sugary sodas, which the majority treats 
as a prohibited policy decision.362 

The majority notes that, despite Boreali’s prohibition on 
agency policy making, the Board could balance competing 
concerns in “simple” straightforward cases.363 However, the 
examples the majority provides, including mandatory calorie 
counts and regulatory bans on toxic substances such as lead and 
trans fats,364 were not thought to be simple at the time the 
regulations were proposed and adopted; instead, they were highly 
contested and resisted mightily by interested parties. The fact that 
the majority regards these examples as simple and straightforward 
just shows the power of public health regulation to change social 
norms. With changed social norms, even the indoor smoking bans 
that were invalidated in Boreali seem simple and straightforward. 

Another aspect of the majority opinion that runs counter 
to administrative law is the majority’s conclusion that an agency’s 
adoption of a “nudge,” instead of a ban, is inherently a policy 
decision that must be made by a legislature, not an agency.365 This 
conclusion is flatly inconsistent with current administrative law 
approaches to reducing the cost of health and safety regulations, 
as exemplified by Cass Sunstein’s recent work with executive 
branch agencies. 
 
 361. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. N.Y.C. Dep’t of 
Health and Mental Hygiene, 23 N.Y.3d 681, 716 (2014). 
 362. Id. at 699. 
 363. Id. at 696–97. 
 364. Id. at 699, 711. 
 365. Id. at 699. 
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The sugary drink portion cap case will stifle new public 
health regulation and innovation in New York City. The Board can 
respond to the decision by making greater efforts to work with 
legislators and industry. The need to reach political consensus 
may hamper the Board’s ability to issue regulations that change 
social norms, however. 

The Board overreached in the case, in arguing that it had 
plenary legislative power regarding all matters related to public 
health, except for matters within the jurisdiction of another 
agency. The Board should have emphasized why the consumption 
of “excessive” soda is a special case warranting a public health 
intervention. Such an approach might have limited the Board 
going forward, but would have been vastly preferable to the 
outcome of the case. 

Although Judge Read’s dissent successfully critiques much 
of the majority opinion, her dissent does not acknowledge the 
differences between federal and state administrative law. Although 
it is true that, at the federal level, cost-benefit analysis is an 
accepted practice, it is true in part because the federal 
government has adopted a centralized system of regulatory review. 
With no New York State or New York City analogue of the federal 
Office of Information and Regulatory Affairs, how would a cost-
benefit analysis of public health regulations happen? The 
members of the Board are doctors and public health specialists, 
not economists. The city or state could establish an analogue of 
OIRA, or, at a minimum, the Board could be required to consider 
and make findings about the material consequences—intended or 
unintended—of regulations that it proposes. 

When the sugary drink portion cap rule was proposed and 
adopted, the Board observed some procedural constraints, 
although the Board did not emphasize these procedural 
constraints during oral argument in the case. For example, it 
made the proposed sugary drink portion cap rule available to the 
public, solicited public comments and testimony on the proposed 
rule, and held a public hearing at which stakeholders could testify. 
These procedures were consistent with the Administrative 
Procedure Acts of New York State and New York City. In addition, 
the Department of Health and Mental Hygiene reviewed the 
comments and testimony and prepared a memorandum for the 
Board, in which it responded to some of the comments and 
testimony. 
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What the Department of Health and Mental Hygiene and 
the Board did not do was make findings about the anticipated 
consequences of the proposed sugary drink portion cap rule, 
including the direct and indirect costs of the rule. The record in 
the case includes some conclusory statements, made by witnesses 
or members of the department or board, that the benefits of the 
rule would outweigh its costs. This was an assumption—albeit a 
reasonable assumption—not a finding. From the perspective of a 
doctor or public health expert, it must have seemed like a “no-
brainer” to conclude that the cost to food service establishments 
of a few new sixteen ounce paper cups would be more than offset 
by the reduction in devastating health consequences—including 
amputations, blindness, kidney dialysis, and premature death—
caused by obesity and type 2 diabetes. 

Although the Board followed APA procedures, in soliciting 
comments and testimony about the proposed rule, the Board 
seemingly promulgated the final rule without being aware that two 
of the most common sizes in which packaged sugary sodas are sold 
(for example in refrigerated cases in delis and pizza shops) are 20 
ounces and 16.9 ounces, the latter being a half-liter (500 ml) 
size.366 To comply with a 16 ounce portion cap, soda bottlers 
would have had to reconfigure their bottle molds, from 20 ounces 
to 16 ounces and from 16.9 ounces to 16 ounces. When the Board 
later became aware of this, it responded that the test cup for 
determining compliance with the portion cap would be 17 
ounces.367 With more rigorous fact-finding, the Board would have 
discovered this issue earlier, before the final regulation was 
promulgated. 

V. CONCLUSION 

The Board suffered a serious defeat in the sugary drink 
portion cap case. Going forward, the Court’s application and 
extension of the strict administrative constraints imposed by 
Boreali will curtail the ability of the Board to promulgate anti-
obesity regulations—or any other new public health regulations 
that target upstream behavioral risk factors or ecological factors—

 
 366. Brief for Plaintiffs-Petitioners-Respondents at 12, 59, Hispanic Chambers of 
Commerce, 23 N.Y.3d 681 (No. 653584-12). 
 367. Id. at 12. 
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without the approval of the legislature. The case also will impair 
the ability of public health advocates to use public health 
regulations as a mechanism to change social norms. Public health 
advocates in New York will be able to aggressively advance their 
new public health agenda—much of which has merit—only if they 
can persuade the legislature and the public of the wisdom of such 
an agenda.  

It remains to be seen whether, in the long run, public 
health advocates in New York City can regain the public health 
authority that they lost in the sugary drink portion cap case. For 
example, the New York state legislature could override the Boreali 
nondelegation doctrine in favor of a more modern approach that 
mandates consequentialist decision procedures, such as cost-
benefit analysis. Such an approach would constrain the Board’s 
discretion, while allowing the Board to innovate and change social 
norms in the interest of promoting public health. 

 


