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PUBLIC POLICY & OBESITY: OVERVIEW AND 
UPDATE 

ROGAN KERSH† AND BRIAN ELBEL†† 

I. INTRODUCTION 

ack in 2000, as the extent of obesity’s medical toll was coming 
into view, Marion Nestle and Michael Jacobson observed that 

the only promising public health response was prevention.1 
Meaningful preventative success, they noted, would require 
“changes in individual behavioral patterns as well as eliminating 
environmental barriers to healthy food choices and active 
lifestyles—both exceedingly difficult to achieve.”2 How well have 
we progressed on either count—behavioral change or reducing 
barriers—over the past fifteen years? This article reviews the 
primary efforts in each area to address obesity through changes to 
diet and nutrition (others have recently addressed efforts to boost 
exercise habits). We begin by reviewing the nature of the 
“epidemic” after fifteen years of health advocates’ alarm-sounding, 
diffuse public concern, and policymakers’ sporadic engagement 
around reducing obesity.  

 II. OBESITY: DECLINE, PLATEAU, OR PERSISTENT RISE? 

After two decades of discouraging news about rising obesity 
rates within the United States—mirrored by fast-expanding 
waistlines in most other countries as well—a ray of hope came in 
2014, when the Centers for Disease Control (“CDC”) reported a 
substantial year-on-year decline in the prevalence of obesity 
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 1. Marion Nestle & Michael F. Jacobson, Halting the Obesity Epidemic: A Public Health 
Policy Approach, 115 PUB. HEALTH REP. 12, 12 (2000). 
 2. Id. at 12. 
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among two- to five-year-old American children.3 The CDC study’s 
authors were quick to qualify this result, noting that the 
prevalence of obesity remains at historic highs across all ages, and 
that this drop could reflect a statistical anomaly rather than 
genuine progress.4 While media reports about this one-time result 
across a single age subgroup verged on the breathless—the New 
York Times was among many outlets which featured the story as a 
banner front-page headline5—public health experts (and some 
news coverage) tended more toward the cautiously hopeful or 
resignedly skeptical.6 

This positive blip aside, a decade and a half of public 
health warnings and policy proposals apparently have done little 
to shift individual behavior or reduce environmental barriers. 
Americans of various ages, geographic regions, and income levels 
continue to display record levels of obesity, as variously measured 
by the CDC and, using different methodologies, the Gallup 
organization.7  

 III. CHANGING INDIVIDUAL BEHAVIORS 

While some countries have dedicated major regulatory and 
prohibitory efforts to shifting the incentives and defaults that help 
shape individual consumption decisions, the United States has 
lagged in this area. A combination of Americans’ ideological and 
cultural resistance to “nanny state” interventions and concomitant 
preference for relying on personal responsibility, along with savvy 
lobbying by food and beverage companies, explains the relatively 
weak roster of anti-obesity policy actions undertaken by Congress, 
successive administrations, and state and local officials.8 Those 

 
 3. Cynthia L. Ogden et al., Prevalence of Childhood and Adult Obesity in the United 
States, 2011-2012, 311 JAMA 806, 809 (2014). 
 4. Id. at 810–13; see also id. at 810–13 tbls.3, 4 & 6. 
 5. See Sabrina Tavernise, Obesity Dropped 43% Among Young Children in Decade, Study 
Finds, N.Y. TIMES, Feb. 26, 2014, at A1. 
 6. See, e.g., Geoffrey Kabat, How Credible Is CDC’s 43 Percent Decline in Obesity in 
Young Children?, FORBES (Feb. 27, 2014, 8:00 AM), http://www.forbes.com/sites/geoffrey 
kabat/2014/02/27/how-credible-is-cdcs-43-percent-decline-in-obesity-in-young-children. 
 7. Justin McCarthy, In U.S., Adult Obesity Rate Now at 27.7%, GALLUP INC. (May 22, 
2014), http://www.gallup.com/poll/170264/adult-obesity-rate.aspx. 
 8. Rogan Kersh, The Politics of Obesity: A Current Assessment and Look Ahead, 87 
MILBANK Q. 295, 299–303 (2009), available at http://www.ncbi.nlm.nih.gov/pmc/articles/ 
PMC2879181/pdf/milq0087-0295.pdf. 
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efforts that have been advanced tend to favor behavioral “nudges” 
rather than strong regulatory action.9 Foremost among these 
softer approaches, taking policies recently or currently under 
consideration at the federal level, are menu calorie labeling; front-
of-package labeling (“FOPL”); tax-policy changes;10 tweaks to 
federal programs like the Special Supplemental Nutrition 
Program for Women, Infants, and Children (WIC); and 
exhortative efforts from public officials, such as First Lady 
Michelle Obama’s “Let’s Move!” campaign. We review the state of 
play for each of these in turn. 

A. Calorie Labeling 

A statutory mandate requiring calorie labeling on menus of 
all fast-food establishments with fifteen or more outlets nationwide 
was initially passed in New York City in 2006.11 Although the New 
York Restaurant Association initially brought a successful lawsuit, 
the measure was subsequently revised, and it was implemented in 
summer 2008.12 Other jurisdictions, such as Philadelphia and King 
County, Washington, followed.13 In 2010 calorie labeling was 
expanded to the entire United States by the Affordable Care Act 
(“ACA”).14 A hotly debated ACA rulemaking process is expected 
to yield a national policy before the end of 2014.15 

 
 9. See Adam Oliver & Peter Ubel, Nudging the Obese: A UK–US Consideration, 9 

HEALTH ECON., POL’Y & L. 329, 331–32 (2014). 
 10. Tax-policy changes remain almost exclusively theoretical. See infra notes 34–39 
and accompanying text. 
 11. See Department of Health and Mental Hygiene Board of Health, Notice of Adoption of an 
Amendment (§81.50) to Article 81 of the New York City Health Code, NYC.GOV. (Dec. 5, 2006), 
http://www.nyc.gov/html/doh/downloads/pdf/public/notice-adoption-hc-art81-50.pdf; 
see also N.Y. State Rest. Ass’n v. N.Y. City Bd. of Health, 509 F.Supp.2d 351, 363 (S.D.N.Y. 
2007) (enjoining the city from enforcing § 81.50 because it was preempted by the 
Nutrition Labeling and Education Act). 
 12. See N.Y. State Rest. Ass’n v. N.Y. City Bd. of Health, No. 08 Civ. 1000 (RJH), 2008 
WL 1752455, at *1 (S.D.N.Y. Apr. 16, 2008) (holding that the new version of § 81.50 is not 
preempted by the Nutrition Labeling and Education Act). 
 13. See Jason P. Block & Christina A. Roberto, Potential Benefits of Calorie Labeling in 
Restaurants, 312 JAMA 887, 887 (2014). 
 14. Patient Protection and Affordable Care Act, Pub. L. No. 111–148, § 4205, 124 
Stat. 573, 574–76 (2010). 
 15. See MAEVE P. CAREY, UPCOMING RULES PURSUANT TO THE PATIENT PROTECTION 

AND AFFORDABLE CARE ACT: THE SPRING 2014 UNIFIED AGENDA 5–10 (CONG. RESEARCH 

SERV. 2014) (describing notable proposed and final rules). 
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A year after labeling went into effect, New York City health 
officials claimed that calorie counts on fast-food menus had 
positively influenced customer behavior.16 However, initial 
evaluations of the policy, as performed by the present authors and 
colleagues, failed to demonstrate any reduction in calorie 
consumption as a result of the New York law.17 Other studies, in 
New York and beyond, have found similarly little effect.18 More 
promising, but to date only experimental, studies suggest that 
pairing labels with clearly visible reminders of Food and Drug 
Administration (“FDA”) daily caloric requirements,19 or with 
information about how much exercise would be required to work 
off those calories,20 could more effectively shift consumption 
behaviors in a positive (that is, obesity-reducing) direction.  

These findings were so influential that the relevant ACA 
section now requires fast-food restaurants to post daily calorie 
information along with labels for individual items.21 Partly as a 
result, the administrative rulemaking process has been unusually 
protracted, as well as unusually contested, as the FDA 
Commissioner acknowledged in 2013:  

 
There are very, very strong opinions and powerful 
voices both on the consumer and public health side 

 
 16. David Morgan, New York Study Says Menu Labeling Affects Behavior, REUTERS (Oct. 
26, 2009, 3:57 PM), http://www.reuters.com/article/2009/10/26/us-obesity-newyork-
idUSTRE59P4O720091026. 
 17. Brian D. Elbel, Rogan Kersh, Victoria L. Brescoll, & L. Beth Dixon Calorie 
Labeling and Food Choices: A First Look at the Effects on Low-Income People in New York City, 28 
HEALTH AFF. w1110, w1115 (2009); see also Brian D. Elbel et al., Calorie Labeling, Fast Food 
Purchasing and Restaurant Visits, 21 OBESITY 2172, 2176 (2013). 
 18. See Kamila M. Kiszko, Olivia D. Martinez, Courtney Abrams & Brian Elbel, The 
Influence of Calorie Labeling on Food Orders and Consumption: A Review of the Literature, J. 
COMMUNITY HEALTH (Apr. 24, 2014), http://download.springer.com/static/pdf/44/art% 
253A10.1007%252Fs10900-014-9876-0.pdf?auth66=1410203425_5a3ceb3a4952428cb41623 
93c744d271&ext=.pdf; Jonas J. Swartz et al., Calorie Menu Labeling on Quick-Service 
Restaurant Menus: An Updated Systematic Review of the Literature, 8 INT’L J. BEHAV. 
NUTRITION & PHYSICAL ACTIVITY 2011, at 2–3, 5, http://www.ijbnpa.org/content/pdf/147 
9-5868-8-135.pdf. 
 19. Christina A. Roberto et al., Evaluating the Impact of Menu Labeling on Food Choices 
and Intake, 2 AM. J. PUB. HEALTH 312, 312, 316–17 (2010). 
 20. Sunaina Dowray et al., Potential Effect of Physical Activity Based Menu Labels on the 
Calorie Content of Selected Fast Food Meals, 62 APPETITE 173, 174, 177–79 (2013). 
 21. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 
§ 4205(b)(ii)(I)(aa), 124 Stat. 119, 572–574 (2010) (codified as amended in scattered 
sections of 42 U.S.C.). 
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and on the industry side, and we have worked very 
hard to sort of figure out what really makes sense 
and also what is implementable . . . . Menu labeling 
has turned out to be one of the FDA’s most 
challenging issues.22  
 
A final rule specifying details was promised by the FDA for 

February 2014, but as of this writing in July 2014, none was 
forthcoming.23 

Ultimately, calorie labeling appears to have, at best, a 
limited effect on individual behavior, and this effect occurs only 
when supplemental information is provided.24 The decade-long 
battle to institute labeling suggests the degree of difficulty facing 
any federal, state, or local policy designed to change consumption 
behavior. 

B. Front-of-Package Labeling 

Another labeling effort to shift consumer practices involves 
the hotly contested terrain of food and beverage containers. 
Several European and Latin American countries have adopted 
simplified, prominent FOPL regulations.25 Figure 1 displays two 
FOPL alternatives used internationally, the “traffic light” label in 
use in the UK among others, and a label first adopted in Chile, 
which reports whether salt, sugar, or fat exceeds government-
defined nutritional standards.26 

 
 
 
 
 

 
 22. Mary Clare Jalonick, FDA Head Says Menu Labeling ‘Thorny’ Issue ASSOCIATED 

PRESS (Mar. 12, 2013, 11:25 AM), http://bigstory.ap.org/article/fda-head-says-menu-
labeling-thorny-issue. 
 23. Id. 
 24. See Roberto, supra note 19; Dowray, supra note 20. 
 25. See Kristy L. Hawley et al., The Science on Front-of-Package Food Labels, 16 PUB. 
HEALTH NUTRITION 430, 431 (2012), available at http://journals.cambridge.org/downloa 
d.php?file=%2FPHN%2FPHN16_03%2FS1368980012000754a.pdf&code=c0e031dac2a8e6
05a69d566e33aeaf5e. 
 26. DIARIO OFICIAL DE LA REPUBLICA DE CHILE, 40.734, MODIFICA DECRETO NO. 977, 
DE 1996, QUE APRUEBA EL REGLAMENTO SANITARIO DE LOS ALIMENTOS (Dec. 17 2013). 
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devised by the food industry that was shut down in the face of 
withering public health criticism in 2011.28 

A 2013 Institute of Medicine panel recommended FOPL 
standards similar to those in Figure 1,29 but no consequential 
policy action has followed. With empirical evidence suggesting 
that simple, eye-catching labels are most effective at shifting 
individual behavior, and that consumers are more likely to trust 
labels devised by government agencies or other objective sources,30 
the continued dominance of industry in U.S. nutritional package 
labeling is likely to slow the possibility of behavioral change. 

C. Price Adjustment 

Public health policymakers have long sought to promote 
healthier choices, and otherwise incentivize desired behaviors, by 
manipulating prices: tobacco and alcohol are subject to so-called 
“sin taxes,” for example.31 A substantial body of research clearly 
demonstrates the relationship between prices and consumption: 
one landmark study reviewed twenty years of data and found that 
lower prices on pizza and soda led to higher caloric intake, 
increased weight, and greater propensity for obesity.32 
Contrariwise, numerous studies affirm the effect that higher fruit 
and vegetable prices increase body mass index (“BMI”) and 
negatively impact other nutritional measures.33  

Nutrition-enhancing proposals to tax unhealthy foods, or 
subsidize healthy ones, have been introduced widely in recent 
years but met with little success compared to other realms of 
health policy. Most notable in this respect are taxes on sugar-
sweetened beverages (“soda taxes”), which have been promoted in 
several states, in part based on empirical evidence that a properly 

 
 28. See, e.g., id. at 385; William Neuman, Food Labeling Program to Suspend Operations, 
N.Y. TIMES, Oct. 24, 2009, at B1. 
 29. INST. OF MED., FRONT-OF-PACKAGE NUTRITION RATING SYSTEMS AND SYMBOLS: 
PROMOTING HEALTHIER CHOICES 37 (2011). 
 30. See, e.g., Hawley, supra note 25, at 431. 
 31. See generally Peter Lorenzi, Sin Taxes, 41 SOCIETY 59, 60 (2004). 
 32. Kiyah J. Duffey et al., Food Price and Diet and Health Outcomes: 20 Years of the 
CARDIA Study, 170 ARCHIVES INTERNAL MED. 420, 420–26 (2010), available at 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3154748. 
 33. See, e.g., Taryn W. Morrissey et al., Local Food Prices and Their Associations with 
Children’s Weight and Food, 133 PEDIATRICS 422, 423, 427, 429 (2014). 
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calibrated tax will reduce soda consumption across a population.34 
Although soda taxes spread across the United States in the 1980s, 
before obesity was a national concern—the goal then was to raise 
revenue—these were rolled back in almost every state after savvy 
lobbying by soft-drink makers.35 No U.S. state or large city has 
passed a tax on sugar-sweetened beverages or other junk food in 
the past decade.36 When Mexico implemented a sweeping tax on 
soda and junk food in January 2014, the normally staid Governing 
Magazine featured a story titled: “How Did Mexico Pass a Soda 
Tax?”37 That headline raises a vital question. Why has the practice 
of shifting prices to affect consumption, widely used in other areas 
of American health policymaking, proven so elusive in the realm 
of nutrition and anti-obesity efforts? A recent study comparing a 
successful effort to establish tobacco excise taxes in Vermont with 
a failed attempt to pass a penny-per-ounce soda tax in the same 
state is instructive.38 The authors point to an impressive lobbying 
campaign by industry and allied opponents of the soda tax, such 
that a large proportion of media commentary on the topic was 
critical of the tax.39 

D. Regulatory Mandates 

In the anti-obesity sphere, other countries have adopted 
robust regulatory measures such as banning junk-food 
advertisements on children’s television programs, mandating 
calorie limits per serving of packaged foods or beverages, 
promoting town-wide interventions aimed at reducing child 
obesity, and levying significant charges on sales of low-nutrition, 
high-calorie junk foods and beverages.40 Strong regulatory avenues 
of change are politically difficult to negotiate in the United States, 

 
 34. Jason P. Block & Walter C. Willett, Taxing Sugar Sweetened Beverages: Not a “Holy 
Grail” But a Cup at Least Half, 1 INT’L J. HEALTH POL’Y & MGMT. 183, 184 (2013). 
 35. Michael F. Jackson & Kelly D. Brownell, Small Taxes on Soft Drinks and Snack Foods 
to Promote Health, 90 AM. J. PUB. HEALTH 854, 855–56 (2000).  
 36. Id. at 855–56, tbl.1.  
 37. David Levine, How Did Mexico Pass a Soda Tax?, GOVERNING, May 2014, at 17. 
 38. Richard A. Watts et al., Tobacco Taxes vs Soda Taxes: A Case Study of a Framing 
Debate in Vermont, 1 HEALTH BEHAV. & POL’Y REV. 191 (2014). 
 39. Id. 
 40. Food Marketing in Other Countries, CENTER FOR SCI. PUB. INT., 
http://www.cspinet.org/nutritionpolicy/foodmarketing_abroad.pdf (last updated Feb. 
16, 2007); see supra Part I.C. 
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especially in our polarized partisan era. If a relatively “submerged” 
policy41 like soda taxes or other price shifts cannot pass, higher-
profile regulatory efforts are even less likely to win approval. 

One proposed regulation, which research suggests would 
have a more significant positive impact on consumption behavior 
than would soda taxes,42 is a New York City plan to ban large soda 
containers in some locations. Avidly promoted by Mayor 
Bloomberg himself in 2012, the container size limit was 
vehemently opposed by the American Beverage Association 
(“ABA”) and a bevy of allied industry lobbying organizations.43 
The city’s Board of Health unanimously passed the measure in fall 
2012 (with one abstention), to take effect in six months.44 Before 
March 2013, however, the ABA won a lawsuit that resulted in a stay 
of implementation.45 Legal appeals carried the case up to New 
York State’s highest court, which affirmed in a four-to-two ruling 
the lower court’s judgment that the Board of Health had 
exceeded its regulatory authority.46 

If new laws are unlikely to gain purchase, even in an active 
public-health jurisdiction like New York City, might it be possible 
to revise existing statutes with an eye to shifting individual 
nutritional decisions? This approach has worked in at least one 
case at the national government level, involving changes to WIC. 
WIC provides nutritional vouchers to pregnant women and 
mothers of children up to age five.47 The program instituted 
revised rules in 2009, designed to encourage more healthful 
purchases: bread and rice bought with WIC vouchers must be 
whole-grain, milk must be reduced-fat, and new vouchers were 
 
 41. See SUZANNE METTLER, THE SUBMERGED STATE: HOW INVISIBLE GOVERNMENT 

POLICIES UNDERMINE DEMOCRACY 4 (2011). 
 42. Yizao Liu et al., How Effective Is Public Policy in Decreasing Soda Consumption? An 
Assessment of Four Policy Options (Charles J. Zwick Ctr. for Food & Res. Policy Working 
Paper Series, No. 19, 2013), available at http://www.zwickcenter.uconn.edu 
/documents/workingpapers/wp19.pdf.  
 43. Michael M. Grynbaum, Health Panel Approves Restriction on Sale of Large Sugary 
Drinks, N.Y. TIMES, Sept. 14, 2012, at A24. 
 44. George Lerner, New York Health Board Approves Ban on Large Soda, CNN (Sept. 14, 
2012, 6:17 AM), http://www.cnn.com/2012/09/13/health/new-york-soda-ban. 
 45. N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. Dep’t of Health and 
Mental Hygiene, No. 653584-12, slip op. at *20 (N.Y. Sup. Ct. Mar. 11, 2013). 
 46. In re N.Y. Statewide Coal. of Hispanic Chambers of Commerce v. Dep’t of Health 
and Mental Hygiene, 2014 WL 2883881, slip op. 04804 (N.Y. June 26, 2014). 
 47. Women, Infants, and Children (WIC), U.S. DEP’T OF AGRIC., http://www.fns.usda.g 
ov/wic/women-infants-and-children-wic (last modified Aug. 20, 2014). 
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introduced for fresh produce.48 Perhaps most important, to be 
eligible for WIC participation, stores must carry all of these 
items.49  

Two public health researchers investigated the benefits of 
these changed WIC rules and found significant increases in study 
participants’ purchases of fruit and vegetables.50 Equally 
encouraging, average fruit and vegetable purchases rose overall 
among participants, so the WIC support was not merely 
substituted for pre-revision fruit and vegetable buying.51 Similar 
shifts have been proposed for the much larger food-stamp 
program, recently retitled the Supplemental Nutrition Assistance 
Program (SNAP), which now assists some 46 million Americans.52 
To date, eight states and New York City have requested flexibility 
in administering the law, primarily to halt SNAP eligibility for 
sugar-sweetened beverages.53 All nine requests have been denied 
by the U.S. Department of Agriculture (“USDA”).54 

Similarly, other proposals to declare some low-nutrition 
foods and beverages as ineligible for SNAP, or otherwise to 
encourage healthier SNAP incentives along revised WIC lines, 
have been resisted by Congress or the USDA. During the most 
recent multi-year debate over reauthorization of the farm bill, 
which concluded in early 2014, a series of efforts to limit SNAP 
support to healthy foods was resisted by an “unusual alliance of 
food producers, the USDA, libertarians and advocates for the 

 
 48. Tina Rosenberg, To Fight Obesity, a Carrot, and a Stick, N.Y. TIMES (Nov. 16, 2013, 
2:35 PM), http://opinionator.blogs.nytimes.com/2013/11/16/to-fight-obesity-a-carrot-an 
d-a-stick/?_php=true&_type=blogs&_r=0. 
 49. See generally WIC Food Packages—Regulatory Requirements for Eligible Foods, U.S. 
DEP’T AGRIC., http:// 1.usa.gov/1q48Nwg (last modified Sept. 5, 2014). 
 50. Tatiana Andreyeva & Joerg Luedicke, Incentivizing Fruit and Vegetable Purchases 
Among Participants in the Special Supplemental Nutrition Program for Women, Infants, and 
Children, PUB. HEALTH NUTRITION, at 6 (May 9, 2014), http://journals.cambridge.org/abs 
tract_S1368980014000512. 
 51. Id. at 5–7. 
 52. Michael W. Long et al., Public Support for Policies to Improve the Nutritional Impact of 
the Supplemental Nutrition Assistance Program (SNAP), 17 PUB. HEALTH NUTRITION 219, 219 
(2014). 
 53. Kelly D. Brownell & David S. Ludwig, The Supplemental Nutrition Assistance 
Program, Soda, and USDA Policy: Who Benefits?, 306 JAMA 1370, 1370 (2011). 
 54. Id. 
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poor.”55 SNAP vouchers are used to purchase an estimated twenty 
million servings of sugar-sweetened beverages in the United States 
every day.56 

E. Public Exhortations 

Policymakers, especially those with high national or 
statewide appeal, can also shift some public behaviors through 
encouragement and example. President Dwight Eisenhower’s 
openness about his recovery from a heart attack in September 
1955 led many men at the time to seek a checkup for their heart 
health.57 First Lady Betty Ford was a path-breaking figure for 
women with breast cancer as well as those with alcohol abuse 
disorders.58 In our own day, President Barack Obama’s repeated 
discussion of his mother’s inability to gain health insurance during 
her treatments for cancer was a major spur to public acceptance, 
and eventual passage, of the expanded health-insurance coverage 
provisions of the ACA.59 

First Lady Michelle Obama’s “Let’s Move!” campaign 
represents a major public-communication attempt to improve 
exercise and nutrition practices. The First Lady speaks deliberately 
of “creating a cultural shift in how we live and eat,” and has 
expressed concern about, inter alia, the “avalanche of advertising” 
food marketers promote to children.60 Some analysts attribute a 
 
 55. Alan Bjerga, Mars Inc. to Libertarians Thwart Food Stamp Health Limits, BLOOMBERG 
(Dec. 2, 2013, 12:00 AM), http://www.bloomberg.com/news/2013-12-02/mars-inc-to-
libertarians-thwart-health-limits-on-food.html. 
 56. Daniel S. Ludwig et al., Opportunities to Reduce Childhood Hunger and Obesity: 
Restructuring the Supplemental Nutrition Assistance Program (the Food Stamp Program), 308 
JAMA 2567, 2567 (2012). 
 57. See CLARENCE G. LASBY, EISENHOWER’S HEART ATTACK: HOW IKE BEAT HEART 

DISEASE AND HELD ON TO THE PRESIDENCY 325–26 (1997). 
 58. Eric T. Rosenthal, Betty Ford’s Momentous Contributions to Cancer Awareness, 
ONCOLOGY TIMES, Aug. 10, 2011, at 7, 7–8; William L. White, Women, Addiction, and 
Recovery: A Historical Review, COUNSELOR, Aug. 2002, at 52, 52. 
 59. James A. Morone, Presidents and Health Reform: From Franklin D. Roosevelt to Barack 
Obama, 29 HEALTH AFF. 1096, 1098 (2010). 
 60. Emily Goodin, Michelle Obama Takes Credit for ‘Cultural Shift’ in US Eating Habits, 
HILL (Sept. 6, 2013, 7:51 PM), http://thehill.com/capital-living/320775-michelle-obama-
takes-credit-for-cultural-shift-in-us-eating-habits; cf. Michelle Obama, Let’s Move! Raising a 
Healthier Generation of Kids, 8 CHILDHOOD OBESITY 1, 1 (2012); see also Melvin B. Heyman 
& Janet Wojcicki, Let’s Move—Childhood Obesity Prevention from Pregnancy and Infancy 
Onward, 362 NEW ENG. J. MED. 1457, 1457–59 (2010); Geoffrey Cowley, Let’s Move (Faster) 
on Childhood Obesity, MSNBC (Jan. 28, 2013, 03:14 AM), http://www.msnbc.com/msnbc/l 
ets-move-faster-childhood-obesity. 
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certain measure of success to the Let’s Move program. News 
coverage of the abovementioned drop in child obesity rates, for 
example, frequently cited the First Lady’s campaign as an 
influential contributor.61 Mrs. Obama and Let’s Move were also 
accorded credit (for good or ill, depending on the commenter) 
when a national Pew poll in 2011 found that nearly 60 percent of 
respondents believed that the government “should have a 
significant role” in reducing obesity; less than six years before, a 
similar poll found only around 40 percent in agreement.62 

The politics of the bully pulpit are not without risks, of 
course. Ardent critics of virtually anything attempted by the 
Obama Administration trained their fire on Let’s Move as well.63 
The First Lady’s anti-obesity efforts have also attracted concern 
from professional organizations that address eating disorders, 
concerned that her emphasis on losing weight will, to quote one 
public letter to Mrs. Obama, “unintentionally condone unhealthy 
weight loss behaviors and the stigmatization of people living in 
larger bodies.”64 Mrs. Obama’s Let’s Move programs have also 
been overwhelmingly focused on exercise, especially following 
vehement food-industry responses to the First Lady’s declaring 
some foods healthier than others. As one report noted wryly, 
“Let’s Move has become more a jumping-jacks campaign than 
reform movement. . . . The administration has dropped or delayed 
other nutritional measures to appease the food and beverage 
industries.”65  

Among promoters in and out of officialdom, nudging 
policies represent the best hope of achieving the types of 
behavioral change that could curb the growth of obesity, a sweet 
spot between libertarian resistance to any government 
intervention and the state’s heavy paternal hand.66 U.S. public 

 
 61. Tavernise, supra note 5. 
 62. Most See Role for Government in Reducing Childhood Obesity: Conservative Republicans, 
Tea Party Supporters Disagree, PEW RES. (Mar. 8, 2011), http://www.people-
press.org/2011/03/08/most-see-role-for-government-in-reducing-childhood-obesity. 
 63. See Rene Lynch, Rush Limbaugh Criticizes First Lady Michelle Obama’s Weight, 
Nutritional Campaign, L.A. TIMES (Feb. 22, 2011, 9:53 AM), http://latimesblogs.latimes.co 
m/dailydish/2011/02/rush-limbaugh-criticizes-first-lady-michelle-obamas-weight-nutrition 
al-campaign.html. 
 64. Letter from Binge Eating Disorder Ass’n to Michelle Obama, First Lady (Oct. 25, 
2013), available at http://www.aedweb.org/web/downloads/AED-Letter-Obama.pdf.  
 65. Cowley, supra note 60. 
 66. Oliver, supra note 9, at 329, 339–40. 
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health advocates have adopted this low-impact script for a decade 
or more, given both the current appeal of the nudging approach 
and the considerable political obstacles facing more robust 
behavior-altering statutes. Perhaps the apparent decline in obesity 
rates among American toddlers demonstrates the wisdom of such 
an approach.  

IV. ELIMINATING ENVIRONMENTAL BARRIERS 

Incentives to enhance personal nutritional choices will 
accomplish little if opportunities to exercise more healthier 
choices are limited. Thus, several efforts to affect the American 
“obesogenic” or “toxic food environment”67 are in motion. 
Prominent among these are improvements in school nutrition; 
attempts to limit alluring children’s advertisements for junk foods; 
expanding access to healthy foods, in part by reducing food 
deserts; and encouraging industry to reformulate products to 
reduce unhealthy ingredients. As with our scan of efforts to 
encourage healthier consumption habits, policy success has been 
rare. 

A. School Nutrition 

A series of efforts to improve nutrition in public schools 
have yielded scattered and ultimately modest success. Perhaps 
most notable is a new federal requirement to include more fruits 
and vegetables and reduce sugar and salt content in subsidized 
school meals.68 Involved in this 2012 victory was the national 
School Nutrition Association, which lobbied skillfully to help 
achieve this change.69  

That requirement is under heavy fire in 2014, as various 
House and Senate committees have recommended allowing 
schools to opt out of the stricter nutritional standards.70 As 

 
 67. KELLY S. BROWNELL & KATHLEEN BATTLE HORGEN, FOOD FIGHT: THE INSIDE 

STORY OF THE FOOD INDUSTRY, AMERICA’S OBESITY CRISIS, AND WHAT WE CAN DO ABOUT 

IT 288–89 (2004). 
 68. 7 C.F.R. § 210.10 (2014). 
 69. Ron Nixon, New Rules for School Meals Aim at Reducing Obesity, N.Y. TIMES, Jan. 26, 
2012, at A22. 
 70. Daniel Gaitan, Don’t Weaken School Lunch Standards, Supporters Say, REUTERS (June 
10, 2014, 2:58 PM), http://www.reuters.com/article/2014/06/10/us-school-lunches-distri 
ct-waivers-idUSKBN0EL22O20140610. 



4 KERSH_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:30 PM 

118 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 5:1 

commentary widely notes, the same School Nutrition Association 
that helped advance the new rules two years before is now leading 
the charge to weaken the policy.71 Eighteen months after helping 
craft expert strategies to win the requirement,  the Association’s 
official “talking points” denounced it and warned members that 
“overall revenue” dropped as a result.72 As a former Association 
member charged publicly, the organization “sold their souls to the 
devil”—specifically citing the more than $6 million in annual 
support provided to the organization by the food industry.73 

 B. Legal Approaches: Beyond False Advertising? 

The U.S. court system has long addressed environmental 
barriers through judicial review, enabling reducing or removing 
impediments in such areas as school desegregation and voting 
rights. Many public health improvements in the United States over 
the past quarter-century, from asbestos removal to clean air and 
water to tobacco control, are owed significantly to judicial 
decisions.74 Court action to enhance food environments has been 
limited in the United States to date, perhaps helping explain the 
relative absence of sustained efforts to reduce barriers to healthier 
nutrition, especially in the federal arena. Class action lawsuits 
claiming addictive harm against fast-food companies, the 
approach that led to anti-tobacco legislation, have failed to gain 
traction.75 Instead more narrowly targeted suits have been 
successful, particularly those claiming misleading food advertising.  

In one recent example of a narrowly targeted lawsuit, a 
California court upheld a class action claim that Nutella should 
not be advertised as a “healthy breakfast staple.”76 As a result, the 

 
 71. Ann Cooper, Congress’ Attempt To Weaken School Nutrition Programs, U.S. NEWS & 

WORLD REP. (May 22, 2014, 10:43 AM), http://health.usnews.com/health-news/blogs/eat 
-run/2014/05/22/congress-attempt-to-weaken-school-nutrition-programs.  
 72. 2014 Position Paper Talking Points, SCHOOL NUTRITION ASS’N, http://docs.school 
nutrition.org/meetingsandevents/lac2014/ppldocs/2014PositionPaper.pdf (last visited 
July 21, 2014). 
 73. Ron Nixon, Nutrition Group Lobbies Against Healthier Rules It Sought, Citing Cost, 
N.Y. TIMES, July 2, 2014, at A18. 
 74. Rogan Kersh & James A. Morone, Obesity, Courts, and the New Politics of Public 
Health, 30 J. HEALTH POL., POL’Y & L. 839 passim (2005). 
 75. Michelle M. Mello et al., Obesity: The New Frontier of Public Health Law, 354 NEW 

ENG. J. MED. 2601, 2601–10 (2006). 
 76. Lindsay Goldwert, Maker of Nutella Settles with Consumers over ‘Healthy Food’ Claims; 
Will Pay Out $3 Million, N.Y. DAILY NEWS (Apr. 26, 2012, 11:13 AM), http://www.nydailyne 
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maker paid three million dollars and removed the offending print, 
online, and television ads.77 Chobani, McDonald’s, and the parent 
company of Pirate’s Booty snacks are among other companies 
accused of violating deceptive advertising or misleading labeling 
laws.78  

More frequent in obesity-related legal annals have been 
anti-discrimination lawsuits. These were also more often 
heralded—or darkly warned against—than actually successful79 
until 2013, when the American Medical Association (“AMA”) first 
classified obesity as a disease. The AMA’s decision opened the way 
to employees filing anti-discrimination suits under the Americans 
with Disabilities Act (“ADA”), as in the example of a Missouri car-
dealership general manager, Joseph Whittaker, who lost his job 
because his “severe obesity” made it difficult to walk—an essential 
part of his duties, insisted Whittaker’s employer.80 Whittaker sued 
under the ADA and civil-rights statutes; the case remained on 
appeal at the time of this writing.81  

While the occasional court ruling makes for lurid headlines 
about nanny-state judges and slippery slopes, the collective effect 
of these scattered lawsuits has been minimal with respect to 
meaningful efforts at obesity reduction. Seriously addressing 
environmental barriers to healthy nutrition—through enhanced 
access to affordable, healthy food; through better school nutrition; 

 
ws.com/life-style/health/maker-nutella-settles-consumers-healthy-food-claims-article-1.106 
7882. 
 77. Id. A companion nationwide case against Nutella was appealed to the Third 
Federal Circuit, and a decision was expected by the end of 2014 at the time of this writing. 
Amended Notice of Appeal, Glover v. Ferrero USA, Inc., No. 3:11-cv-01086 (D. N.J. July 
15, 2013). 
 78. See Kane v. Chobani, Inc., 973 F. Supp. 2d 1120, 1120, 1138–39 (N.D. Cal. 2014) 
(dismissing plaintiff’s third amended complaint with prejudice); Levy v. Keystone Food 
Prods., No. 07-5502, 2008 U.S. Dist. LEXIS 67517 (E.D. Pa. Aug. 27, 2008) (granting 
defendant’s motion to dismiss); Berkman v. Robert’s Am. Gourmet Food, 841 N.Y.S.2d 
825 (N.Y. Sup. Ct. 2007); Michelle M. Mello et al., The McLawsuit: The Fast-Food Industry 
and Legal Accountability for Obesity, 22 HEALTH AFF. 207, 207–16 (2003); Dan Levine & Lisa 
Baertlein, Judge Tosses Happy Meal Lawsuit Against McDonald’s, CHI. TRIB. (Apr. 4, 2012), 
http://articles.chicagotribune.com/2012-04-04/news/sns-rt-us-mcdonalds-lawsuitbre8331 
dx-20120404_1_happy-meals-free-toys-lawsuit. 
 79. See, e.g., Diane Stafford, Obesity Ruling Muddies Disability Laws, ALBUQUERQUE J., 
(Sept. 15, 2013, 12:05 AM), http://www.abqjournal.com/263258/biz/obesity-ruling-
muddies-disability-laws.html. 
 80. Whittaker v. America’s Car-Mart, Inc., No. 1:13CV108SNLJ, 2014 WL 1648816, at 
*2 (E.D. Mo. Apr. 24, 2014). 
 81. Id.  
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through reducing hugely appealing advertising to vulnerable 
consumers, especially children—has not happened through the 
U.S. courts. While this fact gives considerable comfort to 
opponents of “judicial activism,” and presumably to purveyors of 
less healthy foods and beverages, it bears reminding that the 
courts have been the main avenues of significant public health 
changes in recent decades.  

Other advanced democracies have been far readier to 
undertake legal intervention to advance obesity reduction. The 
European Union, for example, provides ten prominent examples 
in a white paper on the topic, including restricting junk-food 
advertising to children and sustained efforts to reduce calorie 
consumption in school meals.82 Although a decade ago American 
public health researchers were optimistically declaring obesity 
“the new frontier of public health law,”83 that horizon continues 
to recede in the face of challenges to most legal efforts to shift the 
“toxic food environment” in this country.84 

C. Access to Healthy Food 

Barriers to reducing obesity are indelibly bound up with 
local environments: the neighborhoods where people purchase 
and consume (and sometimes prepare) meals. Improving local 
access to nutritious food is a longstanding goal of anti-hunger 
groups, more recently (and, in some eyes, ironically) joined by 
anti-obesity advocates. A principal target over the past few years 
has been so-called “food deserts,” areas without grocery stores or 
other accessible sources of healthy, affordable food.85 A 
Department of Agriculture tool to identify food deserts across the 
roughly 65,000 communities in the United States found that more 
than 6,000, or nearly 10 percent, qualified in 2013.86  

 
 82. J. Jewell et al., Law and Obesity Prevention: Addressing Some Key Questions for the 
Public Health Community 10, 10 tbl.1 (World Cancer Res. Fund Int’l Pol’y & Pub. Aff., 
Working Paper No. 1, 2013). 
 83. Mello et al., supra note 75. 
 84. Id. 
 85. See Renee E. Walker et al., Disparities and Access to Healthy Food in the United States: 
A Review of Food Deserts Literature, 16 HEALTH & PLACE 876, 876 (2010). 
 86. See Food Access Research Atlas, U.S. DEP’T OF AGRIC., http://www.ers.usda.gov/data 
-products/food-access-research-atlas/go-to-the-atlas.aspx#.VCM5vyha9DR (last updated 
May 28, 2014). 
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Scholars, anti-obesity advocates, and policymakers continue 
to discuss how best to address issues of access. A growing body of 
research applies evidence-based approaches to retail interventions, 
seeking to answer whether the presence of grocery stores or other 
sources of healthy food, in a nutritionally-underserved community, 
actually results in improved dietary practices. While early returns 
are not especially encouraging, we will have a much more 
nuanced understanding of this important question in coming 
months, as results become available.87 Separate, rigorous studies of 
food deserts in Philadelphia and Detroit found that locating a 
grocery store in underserved neighborhoods enhanced access to 
nutritious food but did not appreciably change dietary habits or 
reduce obesity.88  

Addressing food deserts has become a priority for many 
mayors, local legislators, and even some governors across the 
United States.89 While we await empirical evidence of the results of 
their efforts, it appears likely that expanding access to nutritious 
food alone cannot make a meaningful dent in the barriers to 
sustained reduction in obesity rates. As one United Kingdom-
based team of researchers observed, the “particular U.S. style 
governance regime,” organized around “personal responsibility,” 
will remain a significant limitation on policy change.90 

D. Industry Product Reformulation 

If working through legislatures, executives, or courts has 
yielded little obesity-alleviating environmental change, perhaps 
efforts by food and beverage manufacturers might provide more 
traction. Absent any meaningful likelihood of self-regulation to 

 
 87. See Betsy Donald, Food Retail and Access After the Crash: Rethinking the Food Desert 
Problem, 13 J.  ECON. GEOGRAPHY 231, 232–35 (2013) (explaining the need for more 
evidence-based research). 
 88. See, e.g., Steven Cummins et al., New Neighborhood Grocery Store Increased Awareness 
of Food Access but Did Not Alter Dietary Habits or Obesity, 33 HEALTH AFF. 283, 289 (2014) 
(examining Philadelphia); Dave Weatherspoon et al., Fresh Vegetable Demand Behaviour in 
an Urban Food Desert, URB. STUD. 1, 15 (2014) (examining Detroit). 
 89. See, e.g., Press Release, City of Hous., Houston Food Desert to Get New Grocery 
Store, (June 30, 2014), available at http:// www.houstontx.gov/mayor/press/20140630.ht 
ml; Press Release, Mayor of Chi. & Governor of Ill., Mayor Emanuel, Governor Quinn and 
Roundy’s Announce New Location in Lakeside on Chicago's South Side, (July 9, 2014), 
available at http://www.cityofchicago.org/content/dam/city/depts/mayor/Press%20Roo 
m/Press%20Releases/2014/July/07.09.14Marianos.pdf. 
 90. See Donald, supra note 87, at 231.  
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reduce marketing of nutrient-poor, calorie-dense foods, including 
to children,91 a potential avenue for change is “reformulation,” or 
reducing the obesogenic and otherwise less nutritive content of 
selected items. 

Reformulating foods to reduce salt content has been one 
primary approach. Examples drawn from multiple countries with 
salt-reduction programs testify that lowering sodium levels in 
processed foods has successfully reduced hypertension and, to 
quote one meta-analysis, has proven to be “one of the simplest and 
most effective ways of improving public health.”92 Efforts to 
reformulate to reduce sugar (in all forms, including high-fructose 
corn syrup) and saturated fat are less well documented. Many food 
companies do not wish to publicize reformulation efforts for fear 
that market share will be negatively affected if a product is 
characterized as “low fat” or “reduced sugar.”93 

Without much empirical evidence to guide us, how are we 
to evaluate reformulation as a strategic approach to reducing 
environmental barriers to better nutrition? A balanced discussion 
in The Lancet concluded that reformulation held promise in 
higher-income countries, such as the United States, where already 
saturated processed-food markets could lead to substitution effects 
of less harmful low-nutrition reformulated foods for their higher-
calorie counterparts. A reformulation effort “that minimized 
[junk food’s] harm,” the authors summarized, “might have 
substantial public health benefit.”94 

V. CONCLUSION 

Policy windows—opportunities for decisive state action—
open only briefly, if at all, in the separated-powers U.S. 
governance system, as John Kingdon (who coined the “window” 

 
 91. Jennifer L. Harris et al., A Crisis in the Marketplace: How Food Marketing Contributes 
to Childhood Obesity and What Can Be Done, 30 ANN. REV. PUB. HEALTH 211, 217 (2009). 
 92. Jacqueline L. Webster et al., Salt Reduction Initiatives Around the World, 29 J. 
HYPERTENSION 1043, 1049 (2011). 
 93. Julie Jargon, Less Salt, Same Taste? Food Companies Quietly Change Recipes, WALL ST. 
J. (June 23, 2014, 7:33 PM), http://online.wsj.com/articles/food-companies-quietly-cut-
salt-fat-from-recipes-1403566403. 
 94. Rob Moodie et al., Profits and Pandemics: Prevention of Harmful Effects of Tobacco, 
Alcohol, and Ultra-Processed Food and Drink Industries, 381 LANCET 670, 675 (2013). 
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metaphor) explained two decades ago.95 With respect to 
addressing environmental barriers to obesity reduction and 
promoting behavioral changes to enhance nutritional intake, the 
policy window may well be sliding shut. Years of effort, including a 
First Lady who made reducing childhood obesity her personal 
policy objective, have resulted in a mixed record at best. 
Legislative change, especially at the federal level, has been 
minimal.96 Executive-branch efforts to strengthen existing laws, or 
extend regulatory jurisdictions, have largely been blocked. Court 
action may yet bear some fruit, but the sweeping policy and even 
cultural transformation characterizing judicial efforts in other 
areas has not emerged in the realm of diet and nutrition. 

While the policy record may generously be described as 
thin, glimmers of hope have appeared, most notably the CDC’s 
announcement about reduced obesity rates among two- to five-
year-olds noted at this study’s beginning.97 Many state and local 
jurisdictions—New York City is perhaps most commonly 
mentioned—have pilot programs and more comprehensive policy 
efforts underway.98 These programs may yet provide the basis for a 
diffusion of efficacious ideas across the United States. Interested 
researchers in the legal and policy fields may best contribute to 
the possibility of change by rigorously assessing policies soon after 
adoption, utilizing creative experimental and other means to 
evaluate promising proposals as they arise, and making visible to 
policymakers and the public those programs that appear to 
genuinely shift behavior or alter obesogenic environments. 

 

 
 95. JOHN W. KINGDON, AGENDAS, ALTERNATIVES, AND PUBLIC POLICIES 165–66 (2d 
ed. 1995). 
 96. The Rudd Center for Food Policy & Obesity maintains a comprehensive register 
of all anti-obesity legislation, organized by policy area (e.g., taxes on sugar-sweetened 
beverages) that has passed at the federal or state level. For most policy areas, the register 
yields a stray state bill or two. See Legislation Database, RUDD CENTER FOR FOOD POLICY & 

OBESITY http://www.yaleruddcenter.org/legislation (last visited July 21, 2014). 
 97. See supra note 3 and accompanying text. 
 98. ELLIOT A. SEGAL, HSC FOUND., FIGHTING OBESITY: WHAT WORKS, WHAT’S 

PROMISING (2009), available at http://www.hscfoundation.org/aboutus/publications/Fig 
hting%20Obesity%20Report_508.pdf. 


