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NOTE 

THE DEMOLITION OF THE VOTING RIGHTS ACT: 
THE COMBAT TO OVERCOME VOTER SUPPRESSION 
OF DISENFRANCHISED CITIZENS – SHELBY COUNTY 

V. HOLDER 

ASHLEY M. WHITE† 

I. INTRODUCTION 

For nearly 50 years, the Voting Rights Act—enacted 
and repeatedly renewed by wide partisan majorities 
in Congress—has helped to secure the right to vote 
for millions of Americans. Today’s decision 
invalidating one of its core provisions upsets 
decades of well-established practices that help make 
sure voting is fair, especially in places where voting 
discrimination has been historically prevalent. As a 
nation, we’ve made a great deal of progress towards 
guaranteeing every American the right to vote. But, 
as the Supreme Court recognized, voting 
discrimination still exists. 

President Barack Obama1 
June 25, 2013 

 
fter much debate concerning the continued applicability of 
one of the nation’s most monumental pieces of legislation of 

the Civil Rights Era, the Supreme Court suppressed all speculation 
by striking down the heart of the Voting Rights Act of 1965. In its 
5-4 decision in Shelby County v. Holder (“Shelby”) the Court ruled 

 

†  J.D. 2014, Wake Forest University School of Law. 
1 Barack Obama, Statement by the President on the Supreme Court Ruling on Shelby 

County v. Holder, THE WHITE HOUSE (June 25, 2013), http://www.whitehouse.gov/t 
he-press-office/2013/06/25/statement-president-supreme-court-ruling-shelby-county-v-
holder.  

A 



9 WHITE_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:32 PM 

194 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 5:1 

that the Act’s coverage formula in Section 4(b) is 
unconstitutional.2 The original formula of Section 4(b) examined 
the following two elements, subject to Section 5’s preclearance 
requirement: whether (1) as determined by the Attorney General, 
on November 1, 1964, “any State or . . . political subdivision of a 
state . . . maintained . . . any test or device,” and (2) [as 
determined by] the “Director of the Census [whether] . . . less 
than 50 per centum of the persons of voting age residing therein 
were registered on November 1, 1964, or that less than 50 per 
centum of such persons voted in the presidential election of 
November 1964.”3 Section 5’s preclearance requirement provides: 

 
Whenever a State or political subdivision . . . [alters 
any of its voting qualifications or procedures] . . . in 
force or effect on November 1, 1964, such State or 
subdivision may institute an action . . . for a 
declaratory judgment that such qualification . . . 
does not have . . . the effect of denying or abridging 
the right to vote on account of race or color, [or 
submit] such qualification . . . or procedure . . . to 
the Attorney General. . . [for approval].4 
 
The court presented the issue as to “whether the Act’s 

extraordinary measures, including its disparate treatment of the 
states, continue to satisfy constitutional requirements.”5 Since its 
enactment, the Voting Rights Act of 1965 has significantly 
diminished racial discrimination in voting. Before the legislation’s 
enactment, “Congress explored with great care the problem of 
racial discrimination in voting.”6 Its exploration led to the 

 

 2.  Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2631 (2013).  
 3.  Voting Rights Act of 1965, Pub. L. No. 89110, § 4(b), 79 Stat. 437, 438 
(codified as amended at 42 U.S.C. 1973b(b) (2000)).  
 4.  Id. at § 5.  
 5.  Shelby, 133 S. Ct. at 2619.  
 6.  South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966), abrogated by Shelby 
Cnty. v. Holder, 133 S. Ct. 2612, 2612 (2013). See e.g., U.S. CONST., amend. XV § 1 
(explaining the “right of U.S. citizens to vote shall not be denied or abridged by the 
United States or by any State on account of race, color, or previous condition of 
servitude”); Civil Rights Act of 1964, 42 U.S.C. 1971 (transferred to 52 U.S.C. 10101) 
(enforcing the constitutional right to vote by providing injunctive relief against 
discrimination in voting, public education, and public facilities); Civil Rights Act of 1960, 
74 Stat. 89 (prohibiting discriminatory practices in voting against minorities); Civil Rights 
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realization that prior enacted legislation did not sufficiently 
address the extraordinary problems current at the time.7 These 
problems were significantly caused by the efforts of various 
jurisdictions to “maintain[] a test or device as a prerequisite to 
voting . . . .”8 For example, “[s]uch tests or devices included 
literacy and knowledge tests, good moral character requirements, 
the need for vouchers from registered voters, and the like.”9 In an 
effort to combat such persistent and abhorrent measures to 
discriminate against minorities, particularly against African 
Americans, Congress enacted the Voting Rights Act in 1965.10 This 
expansive legislation attempted to increase black voter registration 
by prohibiting certain southern states from using such 
mechanisms to discriminate against blacks to prevent them from 
voting.11 

 In essence, the Act’s enactment “marked the end of the 
beginning in the drive for black access to the ballot box.”12 
However, the Court’s decision to strike Section 4(b), an essential 
provision within the Act, now raises several concerns regarding the 
ability of the states targeted by the legislation to enact voting laws, 
which obstructs the right of minorities to vote.13 The Supreme 
Court interjects that the applicability of the stricken provision 

 
Act of 1957, 71 Stat. 634 (protecting the voting rights of blacks by ensuring that such 
individuals exercised their constitutional right to vote freely); Enforcement Act of 1870, 
16 Stat. 140146 (enacted to defeat challenges geared towards the right of blacks to vote).   
 7. Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 219 (2009).  
 8. Shelby, 133 S. Ct. at 2619. 
 9. Id.  
 10. Daniel P. Tokaji, Voter Registration and Election Reform, 17 WM. & MARY BILL RTS. J. 
453, 462 (2008).  
 11. Id.  
 12. Thomas M. Boyd & Stephen J. Markman, The 1982 Amendments to the Voting Rights 
Act: A Legislative History, 40 WASH. & LEE L. REV. 1347, 1347 (1983).  
 13. See generally Voter Information Verification Act, 2013 N.C. Sess. Laws 1505. Two 
months after the Supreme Court’s decision in Shelby, North Carolina Governor Pat 
McCroy signed “Voter Information Verification Act” into law. As one of the states 
formerly subject to Section 4(b), North Carolina’s newly sweeping legislation employs 
several changes that hinder the ability of minority voters in the state to access voting polls. 
Its repressive nature goes to great lengths such as ending registration for voting during 
the early voting period, and shortening the early voting period. The legislation goes even 
further by instituting a stringent photo identification policy, a requirement that did not 
exist prior to the Court’s ruling in Shelby. This new requirement substantially affects black 
voters in the state since an extensive amount of such voters do not have state issued 
identifications.  
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within the Act is at best limited to nonexistent.14 Through its 
evaluation, the Court noted that the Act compromised state 
sovereignty since Section 4(b)’s requirement is no longer relevant 
to society today.15  However, while not as extraordinary as past 
mechanisms used, racial tensions and discriminatory practices 
concerning the right to vote still exist in various jurisdictions 
targeted by the Act. Additionally, without Section 4(b), Section 5 
seems to have lost its potency. The Court’s decision not only 
significantly alters long-standing efforts to expunge racial 
discrimination in voting, but also substantially “increases the 
vulnerability of minority citizens in those jurisdictions 
[targeted].”16 Furthermore, the Court’s decision to get rid of 
Section 4(b) seems to augment the potential of such states to 
embrace even more subtle methods, which in effect induces racial 
discrimination in voting.17 

This Note begins in Part I with an examination of the 
historical context of the Voting Rights Act of 1965. By doing so, 
this Note provides a brief overview of the history concerning the 
evolution of the suffrage rights of minorities from the 
Reconstruction Era to the Civil Rights movement. This section 
additionally highlights current strides made due to the existence 
of Section 4(b) particularly within the states targeted by the Act.  
Part II provides a brief overview of the case history and examines 
how the D.C. Circuit and Federal District Court ruled on this 
issue. Then, Part III analyzes the Court’s rationale for ruling to 
strike down the Voting Rights Act of 1965, including arguments 
for and against Section 4(b). This section examines policy 
rationales for and against the elimination of Section 4(b) within 
the Act, while emphasizing the ramifications concerning how the 
Court’s decision will affect the suffrage rights of disenfranchised 
citizens in areas with an extensive history of racial divide. 
Throughout the opinion, the Court supports its ruling with the 
contention that this landmark legislation is no longer necessary 
for current times. Specifically, the Court cites its prior decision 
stating, “the Act imposes current burdens and must be justified by 

 
 14. Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2631 (2013). 
 15. Id. at 2631. 
 16. Id. at 2651 (Ginsburg, J., dissenting).  
 17. Norman Siegel & Janos Marton, Shelby County v. Holder: Will Voting Rights Be 
Diminished, 19 CITY L. 73, 73–74 (2013).  
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current needs.”18 Regardless of the validity of this contention, the 
nature of racial discrimination in tactics and strategies employed 
today in voting do not seem unprecedented. 

As such, in Part III, this Note adopts a critical approach in 
assessing the Court’s decision to rule Section 4(b) as 
unconstitutional and its impact on the ability of disenfranchised 
voters to exercise their constitutional right to vote. In considering 
the constitutionality of Section 4(b) in today’s society, this section 
makes three central arguments. The first argument contends that 
along with Section 5, the coverage formula remains to be a 
paradigm of Congress’s constitutional exercise of its enforcement 
powers and a valid departure from the principle of equal 
sovereignty amongst the states considering the degree of current 
barriers in voting, which disenfranchised citizens continue to face. 
The second argument suggests that taken together, Sections 4(b) 
and 5 have a pervasive deterrent effect even today on racial 
discrimination in voting within the jurisdictions covered by the 
Act. Finally, the third argument asserts that the absence of Section 
4(b) provides considerable leeway for the targeted states to 
implement policies and procedures, which otherwise would have 
been deemed deplorable. In conclusion, Part IV interjects how the 
Court’s decision diminishes the propriety of the Voting Rights Act 
of 1965 and illuminates why the current existence of racial 
discrimination in voting, whether pervasive or subtle, substantiates 
the need for both Section 4(b) and Section 5 to avert suppression 
of voter participation of disenfranchised citizens. 

II. BACKGROUND 

Section 1 of the Fifteenth Amendment provides, “[t]he 
right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any state on account of race, 
color, or previous condition of servitude.”19 After the Civil War, 
Congress ratified the Fifteenth Amendment in an effort to 
confront the obstruction of the right to vote among African 
Americans.20 Specifically, Congress “concluded that the 

 
 18. Shelby, 133 S. Ct. at 2619 (quoting Nw. Austin Mun. Util. Dist. No. One v. Holder, 
557 U.S. 193, 203 (2009)). 
 19. U.S. CONST. amend. XV, § 1.  
 20. Nevett v. Sides, 571 F.2d 209, 220 n.14 (5th Cir. 1978). 
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unsuccessful remedies which it had prescribed in the past would 
have to be replaced by more stern and more elaborate measures in 
order to satisfy the clear commands of the Fifteenth 
Amendment.”21 Before enacting the amendment, Congress faced 
much opposition from southern states, which consciously sought 
to perpetuate racial segregation and discrimination against 
blacks.22 Several of these states implemented Jim Crow laws after 
Reconstruction to stigmatize African Americans as a subordinate 
race to whites.23 These laws were not only “undergirded by 
violence, real and threatened,”24 but also served as a “method for 
social control.”25 In addition to Jim Crow Laws, many southern 
states enacted legislations containing grandfather clauses.26 Such 
clauses “required stringent literacy and property qualifications for 
all voters except those descendants of men who voted before 
1867.”27 In hindsight, the idea behind the enforcement of these 
provisions was to deter all blacks from participating within the 
electoral process.28 With every attempted setback, Congress 
proceeded to enforce legislation to protect the constitutional right 
of African Americans to vote.29 To enforce the Fifteenth 
Amendment, Congress then passed the Enforcement Act of 
1870.30 Thus, in furtherance of the Fifteenth Amendment, the Act 
made it a crime for one to interfere with another person’s right to 
suffrage, whether by force, threat, bribery, or the like.31 However, 
even after its amendment, the preeminence of the legislation 

 
 21. South Carolina v. Katzenbach, 383 U.S. 301, 309 (1966). 
 22. Enbar Toledano, Comment, Section 5 of the Voting Rights Act and Its Place in “Post-
Racial” America, 61 EMORY L.J. 389, 389 (2012).  
 23. THOMAS ADAMS UPCHURCH, LEGISLATING RACISM: THE BILLION DOLLAR 

CONGRESS AND THE BIRTH OF JIM CROW 218–219 (2004).  
 24. David Pilgrim, Separate America: What Was Jim Crow?, SPEAKING OUT NEWS, Feb. 
20, 2008, at B1, B4.  
 25. Id.  
 26. Lauren Handelsman, Note, Giving the Barking Dog a Bite: Challenging Felon 
Disenfranchisement Under the Voting Rights Act of 1965, 73 FORDHAM L. REV. 1875, 1890 
(2005). 
 27. Id.  
 28. Heather K. Way, Note, A Shield or a Sword? Section 5 of the Voting Rights Act and the 
Argument for the Incorporation of Section 2, 74 TEX. L. REV. 1439, 1471–72 (1996).  
 29. Michael J. Burns, Note, Shelby County v. Holder and the Voting Rights Act: Getting the 
Right Answer with the Wrong Standard, 62 CATH. U. L. REV. 227, 231 (2012).  
 30. Warren M. Christopher, The Constitutionality of the Voting Rights Act of 1965, 18 
STAN. L. REV. 1, 1–2 (1965).  
 31. Civil Rights Act of 1870, H. R. 1293, 41st Cong. (2d Sess. 1870).  
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seemed short lived after the Supreme Court struck down some of 
the Act’s provisions in a series of cases.32 

At the beginning of the Civil Rights Movement, it seemed 
that further protection would be required in order to protect the 
voting rights of minorities. With events such as “Bloody Sunday”33 
and “Turnaround Tuesday,”34 violence against blacks seeking the 
right to vote plagued the nation, causing Congress to take a more 
proactive role.35 In doing so, Congress passed the Civil Rights Act 
of 1957, the first anti-discriminatory legislation since the 
Reconstruction Era.36 The Act created a federal Commission on 
Civil Rights to investigate and address allegations of racial 
discrimination in voting.37 Three years later, the Civil Rights Act of 

 
 32. Sondra Hemeryck et al., Comment, Reconstruction, Deconstruction and Legislative 
Response: The 1988 Supreme Court Term and the Civil Rights Act of 1990, 25 HARV. C.R.-C.L. L. 
REV. 475–590 (1990); see also United States v. Cruikshank, 92 U.S. 542, 544–45 (1875) 
(finding Section 6 of the Enforcement Act of 1870 to be an unconstitutional exercise of 
congressional authority where the Act provided protection for the rights of blacks as 
citizens of the United States against violence in exercising any rights or privileges granted 
by the Constitution); United States v. Reese, 92 U.S. 214, 216–17 (1875) (reasoning that 
“[t]he Fifteenth Amendment . . . does not confer a right of suffrage, but . . . invests 
citizens of the United States with the right of exemption from discrimination in the 
exercise of the elective franchise on account of their race, color, or previous condition 
servitude.” However, the Court ruled that Sections 3 and 4 of the Enforcement Act of 
1870, which protected against discrimination in voting was “beyond the limit of the 
Fifteenth Amendment, and unauthorized.”). 
 33. Leon Daniel, Tear Gas, Clubs Halt 600 in Selma March: State Troopers Beat and 
Injure Many Negroes, WASH. POST, Mar. 8, 1965, at A1, A3. As the first Selma to 
Montgomery march in 1965, “[s]tate troopers and mounted deputies bombarded 600 
praying Negros [wanting equal voting rights] . . . and then waded into them with clubs, 
whips, and ropes, injuring scores. . . . Ambulances screamed in relays 
carrying . . . [several] men, women, and children suffering from bleeding head wounds 
and tear gas burns.” Id. 
 34. Ronald J. Krotoszynski, Jr., Celebrating Selma: The Importance of Context in Public 
Forum Analysis, 104 YALE L.J. 1411, 1418 (1995). On the Tuesday following the horrors of 
“Bloody Sunday,” Dr. Martin Luther King Jr. led the second attempted march from Selma 
to Montgomery. Id. at 1417. The protestors sought an injunction in federal district court 
to allow a peaceful assembly. Id. at 1418. Although a judge denied the injunction and a 
temporary restraining order barred continuation of the event, Dr. King decided to 
continue with the march. Id. Several state troopers and deputies greeted the 
demonstrators on the day of the procession. Id. In order to prevent an outbreak similar to 
“Bloody Sunday,” the crowd prayed and withdrew by turning around (hence the name 
“Turnaround Tuesday”). Id. at 1419. 
 35. Hemeryck et al., supra note 32. 
 36. Chinh Q. Le, Racially Integrated Education and the Role of the Federal Government, 88 
N.C. L. REV. 724, 733–34 (2010).  
 37. Id. at 734; see also U.S. COMM’N ON CIVIL RIGHTS, REPORT OF THE U.S. COMM’N 

ON CIVIL RIGHTS ’63 7 (1963) [hereinafter “COMMISSION REPORT 1963”] (detailing the 
role of the Commission to “[i]nvestigate complaints . . . [s]tudy and collect information 
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1960 followed in an attempt to redress problems with the 1957 
version.38 Both legislations authorized the Department of Justice 
to sue in federal court on behalf of any citizen denied the right to 
freely exercise their right to suffrage because of the color of their 
skin.39 However, strict legal standards prevented successful 
enforcement of the legislation.40 The continuance of such 
roadblocks for blacks to obtain voting rights equality seemed even 
more enduring due to the prevalence of racial discrimination in 
public accommodations and facilities, particularly in Southern 
states.41 In 1964, Congress responded by enacting the Civil Rights 
Act of 1964.42 The Act did not contain any provisions to remedy 
discrimination at the time against blacks in voting.43 Even 
following the series of Selma to Montgomery marches, the 
Commission on Civil Rights found that “there . . . is still reason to 
believe that Negro citizens are prevented—by outright 
discrimination or by fear of physical violence or economic 
reprisal—from exercising the right to vote.”44 

In an effort to remediate the recurring problem of racial 
discrimination in voting against blacks, President Lyndon B. 
Johnson signed the Voting Rights Act into law on August 6, 1965.45  
As stated by President Johnson, the Act was “a triumph for 
freedom as huge as any victory that has ever been won on any 
battlefield.”46 The implementation of the legislation unequivocally 

 
concerning legal developments constituting a denial of equal protection . . . [a]ppraise 
Federal laws and polices . . . [and] [s]ubmit interim . . . final and comprehensive 
report[s] to the President and Congress.”). 
 38. UNITED STATES COMM’N ON CIVIL RIGHTS, 1961 COMM’N ON CIVIL RIGHTS 

REPORT 75–78  (1961) [hereinafter “COMMISSION REPORT 1961”]. 
 39. Harv. L. Rev. Ass’n, Civil Rights – In General – Attorney General Authorized To Seek 
Injunctive Relief Against Interference with Right To Vote – Civil Rights Act of 1957, 71 Stat. 634, 
71 HARV. L. REV. 573, 573–74 (1958).  
 40. Steve Barber et al., Comment, The Purging of Empowerment: Voter Purge Laws and 
the Voting Rights Act, 23 HARV. C.R.–C.L. L. REV. 483, 488 (1988).  
 41. See, e.g., COMMISSION REPORT 1963, supra note 37, at 184.  
 42. Marcia L. McCormick, The Equality Paradise: Paradoxes of the Law’s Power To 
Advance Equality, 13 TEX. WESLEYAN L. REV. 515, 528 (2007).  
 43. SUSAN CIANCI SALVATORE ET AL., U.S. DEP’T OF THE INTERIOR HISTORIC 

LANDMARKS PROGRAM, CIVIL RIGHTS IN AMERICA: RACIAL VOTING RIGHTS, A NATIONAL 

HISTORIC LANDMARKS THEME STUDY 61 (2007). 
 44. COMMISSION REPORT 1961, supra note 38, at 5. 
 45. Gilda R. Daniels, Senator Edward Kennedy: A Lion for Voting Rights, 14 N.Y.U. J. 
LEGIS. & PUB. POL’Y 415, 421 (2011).  
 46. Remarks in the Capitol Rotunda at the Signing of the Voting Rights Act (Aug. 6, 
1965), 2 PUB. PAPERS 840, 840 (1965), available at http://www.lbjlib.utexas.e 
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contributed to the strides made within southern states to 
obliterate racial discrimination in voting.47 The enactment 
increased voter registration amongst blacks during the time and 
continued to suppress discriminatory practices in jurisdictions 
with a history of racial discrimination.48 The legislation’s continual 
ability to deter southern states from engaging in discrimination 
seems to speak volumes to its effectiveness through the years. 
However, the Court’s abrogation of one of its most pivotal 
provisions creates problems that proponents of the Act believed 
the Act’s implementation handled efficiently. An example of such 
a problem concerns the employment of discreet tactics used by 
local governments to decrease the representation of the minority 
vote on election days.49 Due to the Court’s decision, prevalent 
fears surface based on the contention that general acceptance of 
such practices today would inevitably retract the progress already 
made by the Voting Rights Act of 1965 to preserve equality in 
voting.50 

 
du/Johnson/archives.hom/speeches.hom/650806.asp. 
 47. South Carolina v. Katzenbach, 383 U.S. 301, 308–10 (1966). 
 48. Id.  
 49. See e.g., Thornburg v. Gingles, 478 U.S. 30, 36–37 (1986) (recognizing that even 
seventeen years after the enactment of the Voting Rights Act of 1965, electoral 
mechanisms such as “large election districts . . . or other voting practices or 
procedures . . . enhance[ed] the opportunity for discrimination,” including in districts 
where racial polarization in voting presently exists to a substantial or severe degree, and in 
each district it presently operates to minimize the voting strengths of black voters).  
 50. See e.g., Statement, Chairman Senate Judiciary Committee, Comment of Senator 
Patrick Leahy (D-VT) Chairman, Senate Judiciary Committee, On Supreme Court 
Decision Shelby County v. Holder (June 2, 2013), http://www.leahy.senate.gov/ 
press/comment-of-senator-patrick-leahy-d-vt-chairman-senate-judiciary-committee-on-supr 
eme-court-decision-shelby-county-v-holder. 

The result [of the Court’s decision] is that many Americans who were 
protected by this law will now be vulnerable to discriminatory practices 
and will have much greater difficulty accessing the ballot 
box . . . . [T]oday’s decision will make it more difficult for racial 
minorities to have their right to vote fully protected. 

Id.; see also, Statement, Senator Barbara Boxer, Boxer Statement on Supreme Court 
Voting Rights Act Decision (June 25, 2013), http://www.boxer.senate.gov/en/press/ 
releases/062513.cfm (“It is devastating that the Court’s conservative majority would strike 
down a central provision of the law that has protected the voting rights of all Americans 
for nearly a half century, and was reauthorized by Congress almost unanimously just seven 
years ago.”); but see, e.g., Statement, Senator Chuck Grassley, Grassley Statement at Voting 
Rights Act Hearing (July 17, 2013), http://www.grassley.senate.gov/news/ 
Article.cfm?customel_dataPageID_1502=46585 (interjecting “[VRA 1965] was necessary to 
address a shameful history [but]. . . [m]uch has changed since then. . . . Congress could 
have drafted a new coverage formula . . . [but] [t]hat did not happen.”). 
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III. SHELBY COUNTY V. HOLDER 

With a history marred by racial discrimination in voting 
against blacks, Shelby County has been subjected to Sections 4(b) 
and 5 since the 1965 enactment of the Voting Rights Act.51 The 
Act required Shelby County to obtain federal preclearance 
approval first in order to make any changes to its voting laws. 
Particularly, “[s]ince 1965, the [Justice] Department has lodged 
objections to five proposed voting changes submitted by 
jurisdictions located wholly or partially within Shelby County.”52 As 
a large, predominantly white suburb in Birmingham, Alabama, the 
county contends, “it is no longer constitutionally justifiable for 
Congress to arbitrarily impose . . . disfavored treatment by 
forcing . . . [it] to justify all voting changes to federal officials in 
Washington, D.C. for another twenty five years.”53 As such, on 
April 27, 2010, Shelby County filed suit against the Attorney 
General in federal district court in Washington, D.C. seeking a 
declaratory judgment that Sections 4(b) and 5 were facially 
unconstitutional, including a permanent injunction to stop the 
enforcement of the provisions by the Attorney General.54 In its 
complaint, Shelby County alleges that enforcement of both 
sections is beyond Congress’s authority under the Fourteenth and 
Fifteenth Amendments.55 Specifically, it states that Section 4(b) is 
not “sufficiently related to the problem that it targets”56 and that 
even more, there is no evidence to justify Congress’s 
reauthorization of Section 5. 

Additionally, the county asserts that each section “violates 
the principle of equal sovereignty embodied in the Tenth 
Amendment and Article IV.”57 The district court, however, denied 
the county’s petition on the basis that the evidence presented 
justified Congress’s 2006 reauthorization of the Act.58 The district 
court ruled on this basis because the evidence identified revealed 

 
 51. Shelby Cnty. v. Holder, 811 F. Supp. 2d 424, 427, 442 (D.D.C. 2011), aff’d, 679 F. 
3d 848 (D.C. Cir. 2012), cert. granted in part, 133 S. Ct. 594, rev’d, 133 S. Ct. 2612 (2013). 
 52. Id. at 442.  
 53. Id. at 441–42.  
 54. Id. at 441–43. 
 55. Id. at 444. 
 56. Id. at 441. 
 57. Id. at 427. 
 58. Id. at 508. 
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a great disparity between minority voter registration and turnout 
compared to white voters in the states covered by the Voting 
Rights Act.59 The court concluded that Section 5’s reauthorization 
constituted a “congruent and proportional remedy” and that the 
“current needs . . . justify the preservation of the traditional 
coverage formula embodied in Section 4(b).”60 The county then 
appealed to the United States Court of Appeals for the District of 
Columbia Circuit. On May 18, 2012, in support of its decision, the 
D.C. Circuit affirmed the district court’s decision.61 The court of 
appeals ruled that Congress acted within its authority granted 
under the Fourteenth and Fifteenth Amendments in 
reauthorizing the Voting Rights Act of 1965.62 Using the data cited 
by the parties, the court held that there was a “requisite showing 
that . . . [the Act’s] disparate geographic coverage is sufficiently 
related to the problem it targets.”63 Following the D.C. Circuit’s 
decision, the U.S. Supreme Court granted certiorari to hear Shelby 
County v. Holder on November 9, 2012.64 Thereafter, the Court 
heard oral arguments on February 27, 2013, to determine whether 
the coverage formula in Section 4(b) remains permissible as a 
basis for subjecting jurisdictions to preclearance. 

IV. ANALYSIS 

The Supreme Court begins its analysis by asserting three 
basic principles and/or considerations in reviewing the question 
presented at hand: (1) equal sovereignty among the states, (2) the 
prevalence of racial discrimination in voting, and (3) the 
assessment of current needs for a preclearance system in today’s 
society.65 

 
 

 
 59. Id. at 464. 
 60. Id. at 428. 
 61. Shelby Cnty. v. Holder, 679 F.3d 848, 848 (D.C. Cir. 2012). 
 62. Id.  
 63. Id. at 873 (observing, “although the section 4(b) formula relies on old 
data, . . . an integral part of the coverage mechanism–continues to single out the 
jurisdictions in which discrimination is concentrated”). 
 64. Order Granting Certiorari, Nov. 9, 2012 at http://www.supremecourt.gov/o 
rders/courtorders/110912zr_d18e.pdf. 
 65. Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2622 (2013). 
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A. Equal Sovereignty Amongst the States: Section 4(b) as 
a Valid Exercise of Congressional Authority 

The Tenth Amendment of the Constitution provides, 
“[t]he powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people.”66 On the other hand, the 
Supremacy Clause establishes that the “Constitution, and the Laws 
of the United States . . . shall be the supreme law of the Land.”67 
Where state law contradicts federal legislation, federal law will 
prevail.68 The Supreme Court in Shelby explains that “[o]utside the 
strictures of the Supremacy Clause, States retain broad authority 
in structuring their governments and pursuing legislative 
objectives.”69 The Court goes even further to assert that such 
broad powers extend to a state’s ability to control how one 
exercises his or her right to vote within the state.70 However, the 
Fifteenth Amendment ensures that all individuals have equal 
access to the right to vote. Therefore, a state’s authority to 
“determine the conditions under which the right of suffrage may 
be exercised,” is obviously limited to the effect of the Fifteenth 
Amendment.71 While the Court proclaims that states retain 
extensive powers to govern themselves, the Court has also 
recognized “above all else, the Framers . . . intended to deny . . . 
States the power to discriminate against persons on account of 
their race.”72 

For several years prior to the decision at hand, the Court 
embraced the idea that Congress maintains broad congressional 
enforcement powers, which enables the legislative body to enforce 
the Fourteenth and Fifteenth Amendments.73 For example, 
“[w]here Congress attempts to remedy racial discrimination 
under its enforcement powers, its authority is enhanced by the 
avowed intention of the framers of the Thirteenth, Fourteenth, 

 
 66. U.S. CONST. amend. X.  
 67. U.S. CONST. art. VI, cl. 2.  
 68. Caleb Nelson, Preemption, 86 VA. L. REV. 225, 231–32 (2000).  
 69. Shelby, 133 S. Ct. at 2623. 
 70. Id.  
 71. Lassiter v. N. Hampton Cnty. Bd. of Elections, 360 U.S. 45, 50 (1959). 
 72. Oregon v. Mitchell, 400 U.S. 112, 126 (1970).  
 73. Id. at 126–27.  



9 WHITE_FINAL.DOCX (DO NOT DELETE) 2/20/2015  8:32 PM 

2015] THE DEMOLITION OF THE VOTING RIGHTS ACT 205 

and Fifteenth Amendments.”74 In exercising such power, the 
Court acknowledges that Congress may chose means, which are 
“appropriate” and “plainly adapted” to achieve constitutional 
ends.75 The Court admits that it has “upheld congressional 
legislation under the Enforcement Clause . . . where Congress has 
interfered with state regulation of the local electoral process.”76 
Although the “Constitution allotted to the States the power to 
make laws regarding national elections, . . . if Congress became 
dissatisfied with the state laws, . . . [it] could alter them.”77 For 
instance, in Katzenbach v. Morgan, the Court declared a New York 
statute requiring a literacy test before voting unenforceable 
because it violated the Voting Rights Act of 1965.78 The Court 
reasoned that Congress did not abridge the powers reserved to the 
state under the Tenth Amendment by exercising its enforcement 
powers to enforce Section 4(e) of the Act.79 Even though a state 
may establish voting qualifications, such requirements may not 
contravene the Federal Constitution, as it did in this case.80 
Additionally, in Harper v. Virginia State Bd. of Elections, the Court 
upheld Congress’s exercise of its enforcement powers and 
declared a Virginia poll tax unconstitutional.81 The Court 
explained, “[since] the right of suffrage is a fundamental matter 
in a free and democratic society . . . any alleged infringement of 
the right of a citizen to vote must be carefully and meticulously 
scrutinized.”82 

Here, the Court asserts the position that in retaining broad 
rights over their legislative measures, states are also entitled to 
equal sovereignty.83 In essence, the Court declares that the Voting 
Rights Act of 1965 fails to uphold this fundamental principle 
because it singles out certain states. The standard employed to 
depart from this principle requires a “showing that a statute’s 
disparate geographic coverage is sufficiently related to the 

 
 74. Id. at 129.   
 75. McCulloch v. Maryland, 17 U.S. 316, 421 (1819). 
 76. Mitchell, 400 U.S. at 129.  
 77. Id. at 123.  
 78. Katzenbach v. Morgan, 384 U.S. 641, 647 (1966).  
 79. Id. at 646–47. 
 80. Id. at 647–48. 
 81. Harper v. Va. State Bd. of Elections, 383 U.S. 663, 666–67 (1966). 
 82. Id. at 667.  
 83. Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2616 (2013).  
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problem it targets.”84 Since its enactment, Section 4(b) of the 
Voting Rights Act has strategically targeted states that have failed 
to provide the right to vote equally amongst its citizens.85 The 
Court argues that current times do not give rise to the blatant 
methods used in the past to discriminate against minorities in 
voting, which eliminates the use of Section 4(b) in today’s 
society.86 Though current strategies seem less pervasive at first 
glance, such tactics have been repetitive, especially in the targeted 
areas since the 1965 enactment of the Voting Rights Act.87 

For example, states such as North Carolina, Louisiana and 
Alabama used literacy tests for several years leading up to the 
Voting Rights Act.88 Today, these states have passed voting laws, 
which achieve the same effect as methods used in the past with 
even more restrictions.89 It appears that the same type of 
discrimination that occurred fifty years ago still exists in some of 
the covered jurisdictions. The only change that seems to have 
occurred is the method used to achieve the discrimination. Given 
that the Constitution enables Congress to remediate such behavior 
through its enforcement powers, it is a widely accepted contention 
that Congress has continued to act within the scope of its authority 
in enforcing Section 4(b).90 But, the Court insists that all states 
must enjoy the right to equal sovereignty.91 However, the Court 
fails to recognize that entitlement to such sovereignty in essence 
comes at the expense of citizens within the states, particularly 
minorities. These citizens may be deprived of their constitutional 
right to vote, due to the neglect of states to ensure equal 
protection rights for all in voting. Based on this issue, the 
departure of the Voting Rights Act from such a basic principle as 
equal sovereignty, seems justifiable given the “blight of racial 
discrimination in voting,” even in today’s society.92 
 
 84. Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203 (2009). 
 85. Shelby, 133 S. Ct. at 2616.  
 86. Id. at 2617.  
 87. Michael Ellement, Note, The New Voter Registration Suppression: Why the Voting 
Rights Act Still Matters, 15 SCHOLAR 261, 288 (2013).  
 88. SUSAN CIANCI SALVATORE, NAT’L HISTORIC LANDMARKS PROGRAM, U.S. DEP’T OF 

THE INTERIOR, CIVIL RIGHTS IN AMERICA: RACIAL VOTING RIGHTS, A NAT’L HISTORIC 

LANDMARKS THEME STUDY 12 (2007). 
 89. Ellement, supra note 87, at 28890. 
 90. Shelby, 133 S. Ct. at 2636–37 (Ginsburg, J., dissenting). 
 91. Id. at 2616. 
 92. South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).   
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B. The Prevalence of Racial Discrimination in Voting: 
The Deterrent Effect of Section 4(b) and 5 in Resolving 
Current Problems 

In its examination for the justification of a departure from 
traditional principles embraced in the government system, the 
Court turns to the prevalence of racial discrimination in voting 
following and prior to the enactment of the Voting Rights Act.93 
Doing so, the Court acknowledges, “[s]everal states had enacted a 
variety of requirements and tests specifically designed to prevent 
African Americans from voting.”94 For example, the Court 
mentioned that before the Voting Rights Act, “only 19.4 percent 
of African-Americans of voting age were registered to vote in 
Alabama, only 31.8 percent in Louisiana, and only 6.4 percent in 
Mississippi.”95 These statistics substantiate the position that the 
extraordinary nature of the Voting Rights Act served as an 
appropriate means to address the low voter turnout and 
registration rates of minorities.96 The Court contends that given 
the unique circumstances of such voting disparities, “Congress 
responded in a permissibly decisive manner”97 through its 
enforcement of the Voting Rights Act. Due to the immediate need 
for the remediation of unjust voting practices in geographic areas 
prevalent with racial discrimination, the Court concluded, “the 
coverage formula was rational in both practice and theory.”98 

Nevertheless, the Court limits such determination solely to 
the rationale that since the prevalence of racial discrimination in 
voting does not exist as it did in the past, Section 4(b) is now 
unconstitutional.99 But, as pronounced in Korematsu v. United 
States, “racial discrimination in any form and in any degree has no 
justifiable part whatever in our democratic way of life. It is 
unattractive in any setting but it is utterly revolting among a free 
people who have embraced the principles set forth in the 

 
 93. Shelby, 133 S. Ct. at 2624.  
 94. Id.  
 95. Id. at 2624–25.  
 96. Id.  
 97. Id.  
 98. Id. at 2616.  
 99. Id. at 2627–28.  
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Constitution of the United States.”100 The Court explains that the 
coverage formula in Section 4(b) “captures States by reference to 
literacy tests and low voter registration turnout in the 1960s and 
early 1970s. But, such tests have been banned nationwide for over 
40 years.”101 The Court suggests that the coverage formula in 
Section 4(b) is outdated and does not address current needs in 
society.102 It contends that the formula raises significant 
constitutional issues.103 It seems that the Court neglects to 
recognize the outpouring support and continual success of the 
legislation’s ability to combat discriminatory practices used in 
voting even today. For instance, throughout its opinion the Court 
argues that there is no “continued relevance of the coverage 
formula to the problem it targets.”104 However, the dissent points 
to the fact that there were more objections by the Department of 
Justice to state voting law changes between 1982 and 2004 than 
between 1965 and 1982.105 Specifically, “over 700 changes [were 
blocked] based on a determination that the changes [made] were 
discriminatory.”106 

Additionally, there is sufficient evidence to support the 
belief that “racial discrimination in voting in covered jurisdictions 
[remained] serious and pervasive.”107 For example, only nine years 
ago, in Texas, the state “threatened to prosecute two black 
students after they announced their intention to run for office. 
The county then attempted to reduce the availability of early 
voting in that election at polling places near a historically black 
university.”108 Furthermore, as home to Shelby County, evidence 
reveals that the State of Alabama employed more racial 
discrimination in voting than “nearly all other states in the 
Union.”109 The current burdens imposed by Sections 4(b) and 5 
have consistently combated such barriers in order to provide for 

 
 100. Korematsu v. United States, 323 U.S. 214, 242 (1944) (Murphy, J., dissenting). 
 101. Shelby, 133 S. Ct. at 2617. 
 102. Id. at 2627.  
 103. Id.  
 104. Id. at 2628.  
 105. Id. at 2639 (Ginsburg, J., dissenting).  
 106. Id.  
 107. Id. at 2641 (quoting Shelby Cnty., Ala. v. Holder, 679 F.3d 848, 865 (D.C. Cir. 
2012)). 
 108. Shelby Cnty. v. Holder, 133 S. Ct. 2612, 2641 (2013) (Ginsburg, J., dissenting). 
 109. Id. at 2645 (Ginsburg, J., dissenting).  
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equal protection in voting to all.110 Here, the Court refused to find 
that this information justified the Act’s disparate treatment of 
states today.111  However, the statistical data presented in the case 
unambiguously reveals that discrimination continues to affect the 
jurisdictions initially targeted by Section 4(b) and 5.112 Whether as 
pervasive or not, compared to discrimination in the past, the 
existence of discrimination today, as evidence reveals, justifies the 
need for Congress to take a proactive role to ensure that states do 
not deprive individuals of their fundamental right to vote. This 
role seems effectuated at best through Section 4(b) and 5. 
Congress’s consistent embrace of Section 4(b) has not only served 
as an effective means to address racial discrimination in voting 40 
years ago, but also today. By completely taking away the provision, 
the Court fails to realize that instead of alleviating racial 
discrimination problems in voting, it has opened Pandora’s Box. 

C. The Assessment of Current Needs for a Preclearance 
System in Today’s Society: The Absence of Section 4(b) 
Forges the Opportunity for States to Implement 
Discriminatory Changes to Current Policies and 
Procedures in Voting 

Although the Court questions the effectiveness of Section 
4(b) to address current problems in voting, Congress reauthorized 
the Voting Rights Act of 1965 on four separate occasions.113 This 
continual reauthorization seems to diminish the strength of the 
Court’s argument that Section 4(b) is not an effective means to 
address current times. In examining “current political 
conditions,”114 the need for Section 4(b) appears even stronger, 
because there remains to be a repetitive effort by some of the 
targeted states to employ discriminatory tactics in voting. Not only 
does the Court repeatedly argue that the evidence used to 
substantiate the Section’s applicability has “no logical relation to 
present day,”115 but also that there is no longer a disparity in 

 
 110. See id. at 2622. 
 111. See id. at 2622–25. 
 112. See id. at 2639–43 (Ginsburg, J., dissenting).  
 113. See id. at 2620–21. 
 114. Id. at 2628. 
 115. Id. at 2629. 
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voting to justify use of Section 4(b) in the Act.116 It seems hard to 
believe that the Act’s coverage formula is completely inapplicable 
today when, in whole, it continues to contribute to the fight for 
voting equality. 

The Court articulates that use of Section 4(b)’s coverage 
formula as imposed on the states covered under the provision 
suggests that Congress may use its enforcement powers to punish 
states for its ways of the past.117 The majority believes Section 4(b) 
is an ineffectual voting remedy for current times because it has the 
effect of “keeping the focus on decade-old, relevant to decade-old 
problems, rather than current data reflecting current needs.”118 In 
using such data, the Court asserts that states subjected to Section 
4(b) and 5 receive disparate treatment based on their prevalent 
history of racial discrimination in voting.119 The Court insists that 
use of Congress’s enforcement power through the Fifteenth 
Amendment in this light is not only unfavorable, but also 
unconstitutional. Since “[t]he Amendment is not designed to 
punish for the past; [because] its purpose is to ensure a better 
future, . . . [As such, Congress] must identify those jurisdictions to 
be singled out on a basis that makes sense in light of current 
conditions. It cannot simply rely on the past.”120 The Court 
supports this contention by citing evidence suggesting that the 
numbers reflecting voter turnout and registration amongst black 
voters in some of the jurisdictions subjected to Section 4(b) and 5 
exceeds those of whites.121 Additionally, the Court cites that some 
of the jurisdictions covered even have several black leaders 
holding public office.122 By referring to this data, the Court notes, 
“things have changed in the South”123 and “blatantly 
discriminatory evasions of federal decrees are rare.”124 

 
 116. Id. at 2628.  
 117. Id. at 2629. 
 118. Id.  
 119. Id. at 2628–29.  
 120. Id. at 2629. 
 121. Id. at 2626. 
 122. Id.  
 123. Id. at 2621 (quoting Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 
202 (2009)). 
 124. Id. (quoting Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 202 
(2009)). 
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However, the Court seems to avoid the issue that even 
before this decision, the Court failed to acknowledge that current 
tactics used substantially diminished the voting rights of several 
minorities. For example, in the years 2011 through 2012, 
“nineteen states passed laws  . . . with a direct impact on the ability 
of voters to access the polls.”125 Such legislations included changes 
affecting early voting, absent ballot procedures and third party 
registration group voting.126 All of these changes have significantly 
affected the ability of minorities to access the polls.127 While 
preservation of the integrity of the electoral process is a central 
concern of several states, it seems that some of the laws proposed 
and implemented target specific groups of people.128 For instance, 
states such as Florida, Georgia, and Ohio have eliminated the 
opportunity for early voting.129 Data reveals that African Americans 
within these states particularly hold record numbers in voting after 
church on Sunday before Election Day.130  The implementation of 
such laws contradicts well-established practices. Now, in the 
absence of the enforceability of Section 5 due to the dissolution of 
Section 4(b), there seems to be considerable leeway for the 
targeted states to continue to implement such policies and 
procedures, which otherwise would have be deemed prejudicial. 

V. CONCLUSION 

As it has been fervently expressed, our country has made 
considerable progress to eliminate evasive measures provoking 
racial discrimination in voting. However, the Court’s decision 
seems to create more problems than it does to alleviate them. By 
entirely striking out Section 4(b), citizens are at the mercy of 
Congress to develop a decisive plan to target barriers and 
impediments created by states solely to attain their self-serving 
state electoral goals in voting. It is clear from the Court’s decision 
that much deference is given to the ability of states to exercise 
their reserved powers. However, as the Constitution provides, the 
right to equally access polls amongst citizens, particularly those 
 
 125. Ellement, supra note 87 at 288. 
 126. Id. at 289.  
 127. Id. at 289–90. 
 128. Id. at 288.  
 129. Id. at 284. 
 130. Id. at 283. 
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disenfranchised, deserves no less assiduity. We are now faced with 
the burden to ensure that what the Voting Rights Act of 1965 in 
whole has effectually achieved is not diminished by the incursion 
of equal sovereignty amongst the states. 


