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COMMENT 

PPACA WELLNESS REGULATIONS: THE 
DESTRUCTION OF PLAN-SPONSORED TOBACCO 

PROGRAMS 

STEPHEN FROST† 

I. INTRODUCTION 

ongress enacted the Patient Protection and Affordable Care 
Act1 and the Health Care and Education Reconciliation Act2 

(collectively “PPACA”) in 2010 to help provide “quality, 
affordable health care for all Americans.”3 Section 1201 of PPACA 
codified nondiscrimination and wellness provisions from earlier 
regulations.4 Group health plans5 cannot discriminate against 
“individual participants and beneficiaries in eligibility, benefits, or 
premiums based on a health factor.”6 The exception to this rule is 

 

 † Stephen Frost will graduate from Wake Forest University’s School of Law in 2015 
and plans to practice in California. The author would like to thank Allison Prainito and 
the numerous others who helped build this comment. 
 1. Patient Protection and Affordable Care Act, Pub. L. No. 111–148, § 1551, 124 
Stat. 1036 (2010) (to be codified in scattered sections of 42 U.S.C. and 26 U.S.C.). 
 2. Health Care and Education Reconciliation Act, Pub. L. 111–152, § 1005, 124 
Stat. 1036 (2010) (to be codified in scattered sections of 42 U.S.C.). 
 3. Patient Protection and Affordable Care Act, tit. 1. 
 4. Incentives for Nondiscriminatory Wellness Programs in Group Health Plans, 78 
Fed. Reg. 33158, 33159 (June 3, 2013) (to be codified at 26 C.F.R. pt. 54; 29 C.F.R. pt. 
2590; and 45 C.F.R. pts. 146–47) [hereinafter Final Regulations]. 
 5. “The term ‘group health plan’ means an employee welfare benefit plan to the 
extent that the plan provides medical care ( . . . including items and services paid for as 
medical care) to employees or their dependents . . . directly or through insurance, 
reimbursement, or otherwise.” Employee Retirement Income Security Program (ERISA), 
29 U.S.C. § 1191(b)(1) (2012). Group health plans include both insured and self-insured 
plans. Final Regulations, supra note 4, at 33158. 
 6. Final Regulations, supra note 4, at 33158. The 2006 HIPAA Regulations set forth 
eight health factors, which are health status, medical condition (including both physical 
and mental illnesses), claims experience, receipt of health care, medical history, genetic 
information, evidence of insurability (including conditions arising out of acts of domestic 
violence), and disability. 26 C.F.R. § 54.9802-1 (2013) [hereinafter HIPAA Regulations]. 

C
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wellness programs.7 Generally, health plans use wellness programs 
to encourage health and subsequently reduce healthcare related 
expenses. In exchange for participation, wellness programs 
provide premium discounts or rebates.8 

Because of PPACA, the Departments of Labor, Health and 
Human Services, and the Treasury (collectively “the agencies”), 
published final regulations (“Final Regulations”) to amend the 
2006 regulations regarding nondiscriminatory wellness programs 
on June 3, 2013.9 The nondiscrimination rules before the issuance 
of the Final Regulations existed as a part of the Health Insurance 
Portability and Accountability Act of 1996 (“HIPAA”).10 Proposed 
regulations (“Proposed Regulations”) were released on November 
26, 2012.11 The Proposed Regulations only minimally altered the 
HIPAA Regulations.12 The Final Regulations, however, 
significantly altered the wellness program landscape. While this 
change was likely not intended to reduce the effectiveness and 
applicability of certain wellness programs, the practical effect will 
likely do just that. 

Tobacco-related wellness programs (“tobacco programs”) 
are most likely to suffer under the Final Regulations. Healthcare 
plans offer tobacco programs, most often as tobacco surcharges13 
and cessation programs.14 Tobacco kills approximately 1200 
Americans each day15 and is a leading driver of healthcare 

 
 7. HIPAA Regulations, supra note 6, at 75030. 
 8. Id. 
 9. Id. 
 10. 42 U.S.C. § 1320(d) (2012). 
 11. Incentives for Nondiscriminatory Wellness Programs in Group Health Plans, 77 
Fed. Reg. 70620 (proposed Nov. 26, 2012) (to be codified at 26 CFR pt. 54; 29 C.F.R. pt. 
2590; and 45 C.F.R. pts. 146–47). [hereinafter Proposed Regulations]. 
 12. Id. at 70622. 
 13. “A tobacco surcharge is a variation in insurance premiums based on a 
policyholder (or dependent’s) tobacco use.”  Tobacco Surcharges, AM. LUNG ASS’N (2013), 
http://www.lung.org/stop-smoking/tobacco-control-advocacy/reports-resources/2013/fa 
ctsheet-tobacco-surcharges.pdf. 
 14. A cessation program can include a variety of different elements, but the 
American Lung Association recommends the inclusion of ten different benefits, 
including: nicotine patch, nicotine gum, nicotine lozenge, nicotine nasal spray, nicotine 
inhaler, bupropion, varenicline, individual counseling, group counseling, and phone 
counseling. Id. 
 15. Making Our Next Generation Tobacco Free, U.S. DEPT. OF HEALTH AND HUM. 
SERVICES, http://www.surgeongeneral.gov/videos/2012/03/next-generation.html (last 
visited Nov. 30, 2014). 
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expenses,16 making it different from many other health issues.17 
Under the Final Regulations, tobacco programs are a bad fit, since 
plans can no longer expect participants to quit using tobacco. 
Since the cost of healthcare has soared to over $4500 for an 
employee receiving employer-sponsored health coverage for the 
employee alone and to over $16,000 for family coverage,18 the 
Final Regulations make it much more difficult for health plans to 
improve health and reduce costs. 

While healthcare comes in many forms, this comment will 
only look at employer-sponsored health plans. This comment will 
explore how the Final Regulations are a game-changer and why 
plans should be weary in the continued administration of tobacco 
programs. Before examining the impact of the Final Regulations, 
this comment first explores the need for and impact of wellness 
programs, specifically in the context of tobacco programs. Next, it 
examines the HIPAA Regulations, Proposed Regulations, and 
changes in the Final Regulations, including the changed 
categories of wellness programs and the practical effect this 
change has on program administration. Finally, this comment 
discusses why plans will likely move away from administering 
tobacco programs under the Final Regulations. 

II. EFFECTIVENESS AND IMPORTANCE OF PLAN-SPONSORED 

TOBACCO PROGRAMS 

The changes in the wellness rules are particularly relevant 
because of the need for and potential impact of plan-sponsored 
tobacco programs. Each year, there are more than six million 
smoking-related premature deaths.19 In the United States alone, 
one in five deaths each year is attributable to tobacco, accounting 
for approximately 400,000 deaths each year.20 There are also 
approximately 8.6 million Americans suffering from chronic 
 
 16. See AM. CANCER SOC’Y, CANCER FACTS & FIGURES 2013, 38 (Am. Cancer Soc’y 
2013) (citing the increased health-related costs attributable to smoking between 2000 and 
2004). 
 17. See id. at 35 (explaining that tobacco use is not only widespread and costly, it is 
unique in its preventability). 
 18. Noam N. Levey & Marina Villeneuve, Costs Rise for Employer-Provided Health 
Benefits, Survey Finds, L.A. TIMES (Aug. 20, 2013), http://articles.latimes.com/2013/aug/2 
0/business/la-fi-insurance-costs-20130821. 
 19. AM. CANCER SOC’Y, supra note 16, at 35. 
 20. Id. 
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conditions related to smoking, such as chronic bronchitis, 
emphysema, and cardiovascular diseases.21 Smoking accounts for 
at least 30% of all cancer deaths and 87% of lung cancer deaths.22 
Lung cancer accounts for over 220,000 new cases of cancer each 
year, comprising about 14% of cancer diagnoses, and accounts for 
more cancer deaths than any other cancer.23 

Quitting smoking substantially decreases the risk of getting 
lung and other cancers, heart disease, lung disease, and other 
illnesses.24 Tobacco cessation treatment can double or triple a 
smoker’s chances of achieving long-term success when trying to 
quit smoking.25 Employers have a role in fighting tobacco use 
through plan-sponsored tobacco programs. From 2000 to 2004, 
smoking-attributable health care expenditures increased over $24 
billion from 1997 to 2001.26 In addition to money spent on 
healthcare expenses, smoking-attributable productivity losses 
increased $4.3 billion annually.27 The Final Regulations noted that 
30% of all employers and 70% of large employers offered smoking 
cessation resources,28 indicating that a large number of health 
plans will be affected by the changes in the wellness program 
rules. 

While a smaller number of employees participate in 
tobacco cessation programs offered through a health plan, 73% of 
employers responding to a Kaiser Family Foundation/Health 
Research and Education Trust survey believed wellness programs 
improved employee health.29 More than half of the survey 
respondents also felt that wellness programs reduced costs.30 
Additionally, a study cited in the Final Regulations noted that 

 
 21. Id. 
 22. Id. 
 23. Id. at 15. 
 24. Id. at 37. 
 25. Id. 
 26. Id. at 38.   
 27. Id. 
 28. Final Regulations, supra note 4, at 33170. 
 29. Id. 
 30. Id. 
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incentives31 above $200 have a statistically significant effect on 
smoking outcomes.32 

Numerous studies noted that plan-sponsored tobacco 
programs have had a significant impact on tobacco cessation.33 
Although incentives of stopping tobacco use are an important part 
of plan-sponsored tobacco programs, social support is equally 
important.34 Programs offering social support and incentives 
resulted in higher cessation rates than incentives alone.35 Because 
of the structure of the workplace, it provides an “important 
channel” for addressing the issues associated with tobacco use.36 

Companies are using wellness programs strategically 
because there are tax incentives and grants available that can help 
decrease healthcare costs.37 In addition, “healthy employees cost 
you less” and are more likely to stay with a company.38 One major 
corporation, Johnson & Johnson, noted significant results from 
wellness programs. The company saved $250 million on health 
care costs from 2001 to 2010.39 For every dollar spent on wellness 
programs, Johnson & Johnson saved $2.71.40 Tobacco use has 
decreased significantly for Johnson & Johnson employees, as more 
than two-thirds of employees since 1995 have stopped smoking.41 

 
 31. Incentives can include both positive and negative incentives. For example, a 
program that provided a reward over $200 would be an incentive, as would a program that 
threatened a $200 surcharge or negative charge. 
 32. Final Regulations, supra note 4, at 33170. 
 33. See, e.g., Michael C. Fiore et al., Effective Tobacco Dependence Treatment, 288 JAMA 

1768 (2002); Lynda T. Goodfellow & Jonathan B. Waugh, Tobacco Treatment and 
Prevention: What Works and Why, 54 RESPIRATORY CARE 1082 (2009); Marc W. Manley et al., 
The Role of Health Plans in Tobacco Control, 24 ANN. REV. PUB. HEALTH 247 (2003). 
 34. Susan D. McMahon and Leonard A. Jason, Social Support in a Worksite Smoking 
Intervention: A Test of Theoretical Models, 24 BEHAV. MODIFICATION 184, 197 (2000) 
(“Quitting smoking is often stressful, and discussing concerns with others appears to be 
an important aid in the process of quitting.”). 
 35. Id. at 196–97 (“Participants who reported higher levels of positive support or 
higher levels of appraisal support . . . had significantly higher quit rates than those who 
reported less support, regardless of stress level.”).  
 36. Glorian Sorensen et al., A Comprehensive Worksite Cancer Prevention Intervention: 
Behavior Change Results from a Randomized Controlled Trial (United States), 24 J. PUB. HEALTH 

POL’Y 5, 5–6 (2003) (discussing the impact of a tobacco cessation program on the blue-
collar workers’ actual cessation). 
 37. Leonard L. Berry et al., What’s the Hard Return on Employee Wellness Programs?, 88 
HARV. BUS. REV. 104, 105 (2010). 
 38. Id. at 105–06. 
 39. Id. at 105. 
 40. Id. 
 41. Id.  
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Johnson & Johnson made tobacco cessation a central element of 
its overall health plan.42 

III. WELLNESS PROGRAM REGULATIONS 

A. HIPAA Regulations 

The HIPAA Regulations generally set forth the two primary 
categories of wellness programs: participatory and health 
contingent (these programs would not gain these names until the 
Proposed Regulations).43 Further, the HIPAA Regulations contain 
many of the provisions present in the Final Regulations. A limit on 
the percentage of a reward44 given was set at 20% of the cost of 
coverage.45 Some wellness programs, now called participatory 
(“participatory programs”), are generally acceptable and have no 
other requirements.46 Other programs, now known as health-
contingent (“health-contingent programs”), however, have five 
additional requirements.47 Health-contingent wellness programs 
must be reasonably designed48 to promote good health or prevent 

 
 42. Id. at 106–07. 
 43. HIPAA Regulations, supra note 6, at 75014. 
 44. As was thoroughly explained in the Final Regulations, a reward includes both 
providing a reward (such as a discount, rebate of a premium, or a waiver of all or part of a 
cost-sharing mechanism) or imposing a penalty (such as a surcharge or other financial or 
nonfinancial disincentive). Final Regulations, supra note 4, at 33160. 
 45. HIPAA Regulations, supra note 6, at 75018. Cost of coverage is defined as the 
“total cost of employee-only coverage under the plan, taking into account both employer 
and employee contributions towards the cost of coverage for the benefit package under 
which the employee is . . . receiving coverage.” Final Regulations, supra note 4, at 33162.  
Cost of coverage can include any class of dependents, but only if the dependents can 
participate in the wellness program and qualify for the reward. Id. Currently, the cost of 
coverage for the employee only averages over $4,500 per year. Levey & Villeneuve, supra 
note 18. 
 46. Id. at 75018 (listing various programs that do not need to satisfy any additional 
requirements).   
 47. Id. The Proposed Regulations added the “participatory” and “health-contingent” 
labels. 
 48. The Final Regulations clarified that:  

[A] wellness program is reasonably designed if it has a reasonable 
chance of improving the health of, or preventing disease in, 
participating individuals, and is not overly burdensome, is not a 
subterfuge for discrimination based on a health factor, and is not 
highly suspect in the method chosen to promote health or prevent 
disease.  

Final Regulations, supra note 4, at 33162. 
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disease, a standard that is intended to be easy to satisfy.49 In 
addition, individuals must be able to qualify for the reward at least 
once per year.50 For individuals who are unable to complete a 
program because it would be unreasonably difficult or medically 
inadvisable, the plan must offer a reasonable alternative standard 
and provide adequate notice51 of the standard.52 The final 
requirement is that the reward be available to all similarly 
situated53 individuals.54 The framework established in the HIPAA 
Regulations is generally retained in both the Proposed 
Regulations and Final Regulations.55 

The requirement in the HIPAA Regulations that a 
reasonable alternative standard be available for certain individuals 
is a key area of contention in the Final Regulations.56 Under the 
HIPAA Regulations, plans had to make available a reasonable 
alternative standard when it would be “unreasonably difficult” or 
“medically inadvisable” for an individual to meet the standard set 
out in a wellness program.57 Plans could seek verification from an 
individual’s personal physician that a medical condition made 
meeting a wellness program standard unreasonably difficult or 

 
 49. HIPAA Regulations, supra note 6, at 75018. 
 50. Id. 
 51. Id. at 75019–20. 
 52. Id. 
 53. The Final Regulations clearly stated how to determine a group of similarly 
situated individuals and how a plan may draw the line.  
 [D]istinctions among groups of similarly situated participants in a 
 health plan must be based on bona fide employment-based 
 classifications consistent with the employer’s usual business practice. A 
 plan may also distinguish between beneficiaries based on, for 
 example, their relationship to the plan participant (such as spouse or 
 dependent child) or based on the age of dependent children. 
 Distinctions are not permitted to be based on any of the health factors 
 listed in the 2006 regulations. 
 Final Regulations, supra note 4, at 33159. 
 54. HIPAA Regulations, supra note 6, at 75022. The agencies went on to clarify that a 
wellness program is not offered to all similarly situated individuals unless “a program 
allows a reasonable alternative standard or waiver of the applicable standard, if it is 
unreasonably difficult due to a medical condition or medically inadvisable to attempt to 
satisfy the otherwise applicable standard.” Id. 
 55. See Proposed Regulations, supra note 11, at 70622 (noting that the Proposed 
Regulations do “not propose to modify provisions of the 2006 regulations other than 
paragraph (f)”); Final Regulations, supra note 4, at 33192. 
 56. HIPAA Regulations, supra note 6, at 75019. 
 57. Id. 
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medically inadvisable.58 Under the Final Regulations, the standard 
for when a plan must offer a reasonable alternative standard has 
changed.59 

B. Proposed Regulations 

The Proposed Regulations largely maintained the structure 
of the HIPAA Regulations. The primary change was to the size of 
the potential reward, which was increased to 30% for all wellness 
programs, but to 50% if the program is about tobacco cessation.60 
Based on the estimate that employer-sponsored coverage costs 
approximately $450061 for employee coverage alone, plans would 
be able to provide rewards up to $1500 for non-tobacco programs 
and up to $2250 for tobacco programs.62 Additionally, the 
Proposed Regulations clarified that a plan does not have to 
determine a reasonable alternative standard in advance but must 
provide one if requested.63 The sample language to notify plan 
participants of a reasonable alternative standard was altered,64 and 
the Proposed Regulations also extended the coverage of the 
provisions to the individual health insurance market.65 Overall, the 
Proposed Regulations contained very few substantive changes 
from the HIPAA Regulations. 

C. Final Regulations: Participatory vs. Health-
Contingent 

The Final Regulations continue to distinguish between 
participatory wellness programs and health-contingent wellness 
programs.66 Participatory wellness programs are those that “do not 
include any conditions for obtaining a reward that are based on an 
individual satisfying a standard that is related to a health factor.”67 

 
 58. Id. 
 59. Final Regulations, supra note 4, at 33160. 
 60. Proposed Regulations, supra note 11, at 70620. 
 61. Levey & Villeneuve, supra note 18. 
 62. $4500 is only an average. Actual amounts may (and likely will) vary according to 
the actual cost of coverage. 
 63. Proposed Regulations, supra note 11, at 70624. 
 64. Id. at 70625. 
 65. Id.  
 66. Final Regulations, supra note 4, at 33160–61. 
 67. Id. at 33160. 
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Examples of participatory wellness programs include: a program 
that reimburses for all or part of the cost of a membership in a 
fitness center; a diagnostic testing program that provides a reward 
for participation and does not base any part of the reward on 
outcomes; a program that provides a reward to employees for 
attending a monthly, no-cost health education seminar.68 Unlike 
health-contingent programs, participatory programs do not need 
to comply with the five HIPAA Regulations’ requirements.69 There 
is also no requirement to provide a reasonable alternative 
standard for participatory programs,70 but participatory programs 
still must be provided to all similarly situated individuals regardless 
of health status.71 

Health-contingent wellness programs “require an 
individual to satisfy a standard related to a health factor to obtain 
a reward (or require an individual to undertake more than a 
similarly situated individual based on a health factor in order to 
obtain the same reward).”72 If an individual receives a reasonable 
alternative standard, and completes it after the initial qualification 
period, the plan must provide the full value of the reward.73 

D. The Big Change: Activity-Only vs. Outcome-Based 

For the first time, the agencies split health-contingent 
wellness programs into two subcategories: activity-only and 
outcome-based.74 A plan creates an activity-only wellness program 
(“activity-only program”) where “individual[s] [are] required to 
perform or complete an activity related to a health factor . . .[but 
individuals are not] require[d] . . . to attain or maintain a specific 
health outcome.”75 Examples of activity-only programs include 
walking, diet, and exercise programs.76 Essentially, activity-based 

 
 68. Id. at 33160–61. 
 69. Id. at 33161. The HIPAA Regulations required, and health-contingent programs 
must still satisfy, five additional requirements: ability to qualify for the full reward once 
per year, limited reward, reasonable design, availability of a reasonable alternative 
standard, and notice of the reasonable alternative standard. Id. at 33162. 
 70. Id. at 33161. 
 71. Id. 
 72. Id.    
 73. Id. at 33163. 
 74. Id. 
 75. Id. at 33161.  
 76. Id. 
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programs require more than mere attendance or participation, 
but do not require the achievement of a different health outcome. 

Outcome-based wellness programs (“outcome-based 
programs”) are different because “an individual must attain or 
maintain a specific health outcome . . . in order to obtain a 
reward.”77 Examples of outcome-based programs include: a 
program that tests individuals for specified medical conditions or 
risk factors (for example, high cholesterol, high blood pressure, 
abnormal BMI, or high glucose level) and provides a reward to 
employees identified as within a normal or healthy range while 
requiring employees outside the normal range to take additional 
steps to obtain the same reward.78 Thus, outcome-based programs 
require achievement of a different health outcome (e.g., non-
smoker status, lower BMI).79 Although this may only seem like a 
small change in terminology, the requirement that plans provide a 
reasonable alternative standard is dependent on the subcategory 
of health-contingent programs.80 

Plans must provide reasonable alternative standards to 
requesting individuals for activity-only programs only when 
obtaining the reward would be unreasonably difficult due to a 
medical condition, or when it would be medically inadvisable for 
an individual.81 The standard for providing reasonable alternative 
standards for activity-only programs is the same as was required 
under the HIPAA Regulations.82 Plans may also continue to seek 
verification of a condition when it would be reasonable under the 
circumstances.83 

Outcome-based programs require a much different 
standard for providing a reasonable alternative standard. Plans 
must offer a reasonable alternative standard whenever an 
individual requests one “regardless of any medical condition or 
other health status.”84 Additionally, plans may not seek verification 
of any condition.85 Therefore, any individual who requests a 

 
 77. Id. 
 78. Id. 
 79. Id. 
 80. See, e.g., id. at 33164. 
 81. See, e.g., id. 
 82. See supra note 69 and accompanying text. 
 83. Id. at 33164 n.22. 
 84. Id. at 33165. 
 85. Id. at 33164 n.22. 
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reasonable alternative standard to an outcome-based wellness 
program must be offered one. While it may seem that a plan could 
provide a reasonable alternative standard that is equally as 
stringent, that is not the case. 

Once a reasonable alternative standard has been offered, 
the plan’s responsibility does not end.86 If a plan offers a 
reasonable alternative standard to an individual, and the 
reasonable alternative standard is another outcome-based 
program or activity-only program, the plan’s requirement to 
provide a reasonable alternative standard “regardless of any 
medical condition or other health status” is still present.87 There 
are some special rules to prevent a never-ending cycle of 
reasonable alternative standards.88 First, the new standard cannot 
simply be “a requirement to meet a different level of the same 
standard without additional time to comply.”89 Second, a different 
reasonable alternative standard is to give the individual “the 
opportunity to comply with the recommendations of the 
individual’s personal physician” if the physician joins the 
request.90 Verification is still not allowed if the reasonable 
alternative standard is outcome-based.91 A plan always has a 
responsibility to provide a reasonable alternative standard for 
activity-only or outcome-based programs.92 

If the reasonable alternative standard is an activity-only 
program, the plan must only offer a reasonable alternative 
standard if the new standard is unreasonably difficult or medically 
inadvisable.93 If reasonable under the circumstances, the plan may 
seek verification of a medical condition when a reasonable 
alternative standard is an activity-only program.94 If a plan offers a 
participatory program or waives a requirement, there is no 
obligation to provide a reasonable alternative standard.95 The 

 
 86. Id. at 33165–66. 
 87. Id. at 33165. 
 88. Id. at 33166. 
 89. Id. 
 90. Id. 
 91. Id. 
 92. See id. at 33163. 
 93. Id. at 33166. 
 94. Id. 
 95. See id. at 33161. 
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remaining question is how tobacco programs fit into this new 
structure. 

E. Tobacco Programs: A Bad Fit? 

Tobacco programs are a difficult fit for this newly 
established system. Plans can provide free tobacco education 
classes and offer rewards. These programs would be participatory, 
as long as they are offered to all similarly situated individuals.96 But 
what about more intense tobacco programs, like surcharges or 
tobacco cessation programs? What if a plan ties a significant 
surcharge to non-smoker status and allows smokers to avoid the 
surcharge only if the smoker quits through a plan-sponsored 
cessation program? What if the plan only required the smoker to 
complete the cessation program and not actually achieve non-
smoker status? 

The Final Regulations are unclear on many of the answers 
to these questions. It is clear that a surcharge for smokers, 
measured in some reasonably objective way, is an outcome-based 
program.97 The same is also likely of a tobacco cessation program 
where an individual would be required to quit smoking.98 If the 
plan offered a tobacco cessation program requiring attendance at 
weekly meetings as a reasonable alternative standard to a tobacco 
surcharge, assuming it met the five HIPAA Regulations 
requirements, the plan would likely be offering a participatory 
program, provided actual cessation was not a requirement.99 The 
plan can even require that the participant complete the program 
in successive years.100 But what if a plan wanted a stronger 
reasonable alternative standard in future years? While the 
reasonable alternative can change every year, a stronger 
reasonable alternative standard would likely not be participatory, 
since any program that requires actual cessation or more than 
mere participation is a health-contingent wellness program under 
the Final Regulations. Actual cessation can never be required to 
avoid a surcharge in practice because an individual always has the 
right to request a reasonable alternative standard, and a plan 

 
 96. Id. 
 97. Id. at 33180. 
 98. Id. 
 99. See generally id. 
 100. Id.  
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always has the responsibility to offer a reasonable alternative 
standard to an outcome-based program.101 What then can a plan 
accomplish without tobacco surcharges or cessation program? The 
answer to this question is “not much,” since the cost of 
administering tobacco programs and associated risk outweighs 
much of the potential benefit. 

IV. PLANS WILL MOVE AWAY FROM SPONSORING TOBACCO 

PROGRAMS 

There is a clear benefit for plans to sponsor tobacco 
cessation programs and wellness programs in general. Yet, the 
Final Regulations significantly hamper a plan’s ability to 
administer meaningful, successful tobacco programs. Proper 
administration will not mitigate the great risk that comes with 
sponsoring wellness programs. Even if a plan properly 
administered tobacco programs, there remains the possibility of 
running afoul of other laws. Though the intention in crafting new 
wellness regulations was likely not to chill sponsorship of tobacco 
programs, the Final Regulations will likely do just that. The effect 
on tobacco programs is particularly destructive because of the 
serious health issues associated with tobacco use. 

A. Program Administration 

Before the agencies promulgated new regulations, 
administration of wellness programs was much simpler. Even if 
programs were classified as health-contingent, participants could 
obtain a reasonable alternative standard only if meeting a standard 
was medically inadvisable or unreasonably difficult.102 For tobacco 
programs, it was unlikely many (if any) could qualify for a 
reasonable alternative standard. Objectively, no tobacco program 
would be unreasonably difficult. A plan could seek verification 
from a doctor that a standard was medically inadvisable or 
unreasonably difficult. In the rare event that a doctor agreed and 
provided verification, plans could simply come up with a 
participatory program or waive the requirement. 

Under the Final Regulations, the situations where a plan 
must provide a reasonable alternative standard are much more 
 
 101. Id. 
 102. HIPAA Regulations, supra note 6, at 75019. 
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numerous and significant. A tobacco surcharge is an outcome-
based program,103 which requires that a plan offer a reasonable 
alternative standard any time a participant requests one.104 Plans 
cannot require actual cessation in practice because a participant 
will always have the option to request a reasonable alternative 
standard.105 Under the HIPAA Regulations, actual cessation could 
be required, or the participant would pay a surcharge.106 Only in 
limited circumstances would a reasonable alternative standard be 
offered.107 

The burden on a plan to administer a tobacco program is 
severe compared with the burden previously. If a smoker who 
would be subject to a surcharge has no intention to quit smoking, 
that person is likely to request a reasonable alternative standard. A 
plan needs to provide that reasonable alternative standard without 
question.108 Additionally, if the reasonable alternative standard is 
another outcome-based program, the same requirement to 
provide a reasonable alternative standard remains.109 A plan 
cannot stop providing a reasonable alternative standard unless it 
waives the requirement to satisfy a standard or offers a 
participatory program.110 

An example illustrates the potential issues for plans. If a 
plan has a tobacco surcharge that makes any smoker pay $500 
more each year on their standard health insurance premium, the 
plan would be offering a health-contingent wellness program. Any 
smoker could (and likely would) request a reasonable alternative 
standard and must be provided one for the wellness program to be 
“reasonably designed.”111 If the alternative standard offered is a 
tobacco cessation program, not only would the plan be required 
to pay for the program,112 but if a participant did not cease 
smoking, the plan would be required to provide another 

 
 103. Final Regulations, supra note 4, at 33180. 
 104. See id. at 33165. 
 105. Id. at 33180. 
 106. HIPAA Regulations, supra note 6, at 75019. 
 107. Id. 
 108. Id. 
 109. Final Regulations, supra note 4, at 33161. 
 110. HIPAA Regulations, supra note 6, at 75019. 
 111. Final Regulations, supra note 4, at 33180. 
 112. Id. at 33164. 
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alternative standard if cessation is required.113 If cessation is not 
required, all the participant must do is participate in the program 
that the plan designs.114 Until the plan offers an alternative 
standard that is activity-based (unlikely in the tobacco context) or 
participatory, this cycle of offering a standard will continue 
indefinitely. The plan can always offer a waiver of the standard, 
but that would cut against having a surcharge at all. Moreover, the 
plan must always accommodate a reasonable alternative standard 
proffered by the participant’s personal physician.115 

Although a plan’s goals in creating a tobacco program were 
likely reducing costs and establishing a healthier workforce, 
neither goal may be accomplished in the end. In fact, depending 
on how many alternative standards a plan needs to come up with 
and pay for, and the number of hours it takes to administer a 
tobacco program, the plan may actually lose money. Without the 
redeeming potential of reducing tobacco use, a plan has little 
incentive to offer tobacco programs. 

B. Great Risk 

Even if a plan was able to create a workable administrative 
system for its tobacco program, there are still a number of risks, 
including a high potential for litigation, greater employee 
dissatisfaction at work, and compliance issues with other agencies 
and laws. First, the possibility of litigation is significant. There is a 
very limited history of wellness program litigation.116 While this 
may appear as a signal that wellness programs do not generate 
litigation, the Final Regulations did not really come into play until 
January 2014.117 Further, the HIPAA Regulations were plan-
friendly,118 so it was unlikely that litigation would ensue claiming 
that a plan did not properly follow the rules. Even if a plan wins in 
court, litigation is expensive and time-consuming. 

 
 113. Id. at 33165. 
 114. Id. at 33164. 
 115. Id. at 33163–64. 
 116. Heather Baird, Note, Healthy Compromise: Reconciling Wellness Program Financial 
Incentives with Health Reform, 97 MINN. L. REV. 1474, 1478 (2013) (noting only one case 
that has dealt with wellness program litigation but recognizing that wellness program 
litigation “has yet be developed”). 
 117. Final Regulations, supra note 4, at 33158.   
 118. Heather Baird, supra note 116, at 1484 (noting that wellness programs only have 
to meet HIPAA guidelines to not have to comply with anti-discrimination provisions). 
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One case did make it into federal court in 2011, but did 
not provide much insight into potential issues with wellness 
programs.119 A Florida county’s present and former employees 
brought a class action suit claiming that a wellness program 
violated the Americans with Disabilities Act (“ADA”).120 While the 
Court determined that the wellness program was acceptable,121 the 
case may not be indicative of future litigation. The wellness 
program was included as a term of the employee’s health 
insurance.122 Moreover, the program was participatory in nature. 
To avoid the penalty, plan participants simply had to complete a 
questionnaire and biometric screening.123 Litigation ensued under 
the HIPAA Regulations, not the Final Regulations. The program 
also provided free coaching and medication to subsets of 
participants.124 While this plan was acceptable, it does not fit the 
mold of a traditional wellness program. This program was written 
into the terms of a plan, which is unlike many wellness 
programs.125 Further, the lawsuit only dealt with the ADA, and not 
general enforcement of wellness rules.126 It appears that only time 
will tell how great a risk litigation is to the future of wellness 
programs. 

Second, employee discontent with tobacco programs may 
increase dissatisfaction at work and lead to higher turnover rates 
or lower quality job performance. An employee’s happiness has a 
significant impact on productivity.127 Particularly in highly 
competitive industries, the imposition of tobacco programs may 
not be well received or tolerated.  

 
 119. Seff v. Broward Cnty., 778 F. Supp. 2d 1370 (S.D. Fla. 2011). 
 120. Id. at 1371–72. 
 121. Id. at 1375. 
 122. Id. at 1373. The Americans with Disabilities Act provides a safe-harbor provision 
to protect the insurance industry from administration under the Act. Id. at 1372. The Act 
states that it does not prevent “bona fide benefit plan[s]” from “administering the 
[plan’s] terms.” Id. at 1373. The Court determined that the program was a term of the 
plan. Id. 
 123. Id. at 1371–1372. 
 124. Id. at 1372. 
 125. Id. at 1373. 
 126. Id. at 1372. 
 127. Marilyn Tam, A Happy Worker is a Productive Worker, HUFFINGTON POST (July 31, 
2013), http://www.huffingtonpost.com/marilyn-tam/how-to-be-happy-at-work_b_3648000 
.html. 
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Third, there may be some issue with whether a positive or 
negative “reward” is offered. It has been noted that the Equal 
Employment Opportunity Commission (“EEOC”) does not favor 
penalties under wellness programs,128 and the EEOC discussed the 
issue at a May 2013 hearing without conclusively deciding on the 
issue.129 

Fourth, compliance with wellness programs does not mean 
that a plan has complied with any other law. This fourth reason is 
perhaps the most unsettling area of risk for plans. The Final 
Regulations made clear that compliance with the regulations is 
“not determinative of compliance . . . with any other State or 
Federal law.”130 The laws include most importantly, but not limited 
to, the ADA, the Employee Retirement Income Security Act 
(“ERISA”), the Genetic Information Nondiscrimination Act 
(“GINA”), and state laws.131 In addition to litigation and 
enforcement risk under the Final Regulations, plans must also 
deal with the potential of violating any number of state and 
federal statutes. Though there are a number of compliance issues 
under ERISA and state laws, the more immediate concern is 
compliance with the ADA and GINA. 

On May 8, 2013, the EEOC heard testimony about wellness 
programs.132 Commissioner Chai Feldbum noted that “the ADA 
has something to say about wellness programs.”133 The ADA says 
that “a wellness program under the ADA that includes disability-
related inquiries and medical examinations must be voluntary,” 
and that a program is not voluntary if it “requires participation” or 
“penalizes employees for not participating.”134 GINA says that 
employers cannot condition incentives on “whether an employee 
provides genetic information.”135 In response to testimony, the 
EEOC was not forthcoming with an answer, leaving open 

 
 128.  Deborah Holland Tudor, Is Your Wellness Program Compliant With The Law?, 23 
KY. EMP. L. LETTER 1, 1 (April 2013). 
 129.  EEOC Meeting Transcript, U.S. EQUAL EMPLOYMENT OPPORTUNITY 

COMMISSION (May 8, 2013), http://www.eeoc.gov/eeoc/meetings/5-8-13/transcript.cfm. 
 130. Final Regulations, supra note 4, at 33168. 
 131. Id. 
 132. EEOC Meeting Transcript, supra note 129. 
 133. Id. 
 134. Id. 
 135. Id. 
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questions about compliance with the ADA and GINA.136 Formal 
guidance is not expected for some time, leaving plans to speculate 
how the EEOC will deal with wellness programs.137 

V. CONCLUSION 

Though the purpose of PPACA was certainly not to 
decrease access to healthcare, it is likely to decrease access to plan-
sponsored tobacco programs. The Final Regulations strayed from 
the HIPAA Regulations and differed from the Proposed 
Regulations. It remains to be seen if plans will move away from 
wellness programs and tobacco programs specifically. The most 
likely immediate change is moving from negative rewards to 
positive rewards. However, since the Final Regulations took effect 
for 2014 plan years, plan administrators have only likely begun 
dealing with the fallout from the Final Regulations. Plans 
encounter a substantial amount of risk undertaking any wellness 
program. Additional guidance from the agencies, but also from 
the EEOC, may roll back some of the changes in the Final 
Regulations. In the interim, plans are left to wonder how to 
administer legal tobacco programs, and if it is worth the risk to 
administer any tobacco program. 

 

 
 136. Id. 
 137. EEOC Hears Call for Guidance  on Employer Wellness Programs During Public Meeting, 
SIDLEY AUSTIN (May 13, 2013),  http://www.sidley.com/EmploymentandLaborEmployeeB 
enefitsandHealthcareUpdate_051313. 


