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NOTE 

 

BANKING ON JURISDICTION: WEINSTEIN V. ISLAMIC 
REPUBLIC OF IRAN 

RACHEL WATERS† 

urns, severe lung damage, shrapnel wounds, and kidney 
failure all plagued Ira Weinstein for seven weeks before he 

died from injuries sustained in a bombing attack in Jerusalem.1 
Weinstein’s daughter, a nurse in the ward where he was 
hospitalized, witnessed his suffering and the double amputation of 
his legs.2 A 53-year-old Israeli-American butcher, Weinstein was 
living in Israel at the time of his death, but the lawsuits resulting 
from his murder have been wending their way through American 
courts for over a decade.3 At the heart of this litigation is a 
dilemma about how to hold sovereign states responsible for 
supporting and harboring terrorists. The suicide bomber 
responsible for killing Weinstein and twenty-four others was a 
member of Hamas—a militant Palestinian organization.4 Because 
of the attack’s terroristic motivations, Weinstein’s family initiated 
litigation against both Syria and Iran, challenging their respective 
support of Hamas-based terrorism.5 Tort suits like the Weinstein’s 

 
 †  Although Rachel Waters now serves as a law clerk to the Honorable Terrence W. 
Boyle, United States District Judge, this note was researched and prepared before she 
began her clerkship. She is a graduate of Wake Forest University, and its Schools of Law 
and Business. Her interest in this topic began while earning a minor in international 
studies as an undergraduate. She would like to extend her thanks to the Journal’s editorial 
staff. 
 1.  Judith Miller, Syria is Sued by Family of Man Killed by ‘96 Bomb in Jerusalem, N.Y. 
TIMES, Aug. 2, 2000, at A6, available at www.nytimes.com/2000/08/02 /world/syria-is-
sued-by-family-of-man-killed-by-96-bomb-in-jerusalem.html. 
 2.  Id.  
 3.  Id. 
 4.  Id.  
 5.  See id. (describing that, although a complaint was originally filed naming Syria as 
a defendant, the claims currently at issue focus solely on Iran and its support of Hamas). 

B 
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allow victims and their families to seek compensation on an 
individual level, but such individual recompense may be 
detrimental to international diplomacy and terror victims 
collectively. 

The facts presented in Weinstein v. Islamic Republic of Iran 
highlight the current political and diplomatic tension that exists 
between U.S. efforts to compensate individual victims of terror 
while fighting a global “war” on terror.6 Such tension can and 
should be resolved through a more comprehensive approach to 
victim compensation and diplomatic “punishment.” This note 
considers Weinstein as the culmination of judicial, legislative, and 
executive efforts to shape how we compensate terror victims, 
explores some of the factors driving those efforts, and proposes a 
solution for the dilemma underlying the court’s opinion in 
Weinstein. Weinstein provided an opportunity for the judiciary to 
clarify the current, scattered approach to victim compensation, 
and highlighted an underlying tension between victim 
compensation and diplomatic efforts.7 

First, victims frequently receive huge compensatory and 
punitive damage awards, often in the tens or hundreds of millions 
of dollars.8 This is problematic in that not every victim is able to 
litigate their claims and because the assets available to satisfy 
litigated disputes are limited.9 Second, United States diplomatic 
efforts are undermined by allowing victims to litigate terror claims 
individually.10 Litigants, in their quest for retribution, in addition 
to compensation, are more likely to seek justice by whatever means 
necessary, while understandably neglecting the complexities of 

 
 6.  Weinstein v. Islamic Republic of Iran, 609 F.3d 43 (2d Cir. 2010), cert. denied, 
133 S. Ct. 21 (2012).  
 7.  See id. at 49–50. 
 8.  See, e.g., Weinstein v. Islamic Republic of Iran, 184 F. Supp. 2d 13, 22–24 (D.D.C. 
2002) (awarding $248,164). 
 9.  U.S. courts have awarded over nineteen billion dollars in judgments against 
foreign state sponsors of terrorism. JENNIFER K. ELSEA, CONG. RESEARCH SERV., RL 31258, 
SUITS AGAINST TERRORIST STATES BY VICTIMS OF TERRORISM 2 (2008), available at 
http://www.fas.org/sgp/crs/terror/RL31258.pdf. However, the majority of such 
judgments remain uncollected due to a lack of assets under U.S. jurisdiction. Id. 
 10.  Further, such suits may expose the U.S. to actions against its assets by other 
States. ELSEA, supra note 9, at 9; see also Memorandum on Blocked Property of Terrorist-
List States, 34 WEEKLY COMP. PRES. DOC. 2088 (Oct. 21, 1998) (explaining that if the U.S. 
permitted attachment of diplomatic properties, then other countries could retaliate, 
placing our embassies and citizens overseas at grave risk).  
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foreign policy that may affect their case.11 Further, government 
officials may put foreign assets to better use as leverage in 
negotiations with state sponsors of terrorism than could individual 
litigants seeking damage awards.12 This is the tension that lies at 
the heart of Weinstein and other terror compensation cases.13 

First, this note explores whether the Second Circuit’s 
interpretation of the Terrorism Risk Insurance Act (“TRIA”) is 
appropriate given the Supreme Court’s pre-TRIA opinion in First 
National City Bank v. Banco Para El Comercio Exterior de Cuba 
(“Bancec”).14 The author concludes that the Second Circuit’s 
analysis was correct and its limitation of the Supreme Court’s 
opinion issued in Bancec was appropriate.15 Such limitation was 
merited given Congress’s intervening enactment of TRIA and 
heightened policy concerns regarding the prosecution of state-
sponsored terrorism.16 Second, this note considers some of the 
driving forces behind the three branches’ divergent treatment of 
terror victim compensation. This tension is apparent in Weinstein. 
Finally, the author suggests a comprehensive system of terror 
victim compensation that synthesizes the current divergent 
approaches highlighted in Weinstein. 

I.  BACKGROUND 

The main issue in Weinstein was whether the TRIA, as an 
amendment to the Foreign Sovereign Immunities Act (“FSIA”), 

 
 11.  See ELSEA, supra note 9, at 2. 
 12.  The executive branch has frequently been opposed to victim compensation 
schemes like TRIA. See id. at 9 (President Clinton opposed such measures because 
blocked assets “historically have been used, as leverage in working out foreign policy 
disputes with other countries (as in the Iranian hostage situation) and that they will be 
useful in negotiating the possible future re-establishment of normal relations with Iran 
and Cuba.”). 
 13.  See id. at 67 (“[T]he issue has pitted the compensation of victims of terrorism 
against U.S. foreign policy goals [and some business interests].”). 
 14.  462 U.S. 611 (1983). In that case, the court found that under the FSIA, state 
instrumentalities are presumed to be independent juridical entities. This note focuses 
solely on the court’s interpretation of TRIA-based jurisdiction. The Second Circuit’s 
opinion also includes analyses of constitutional and international treaty issues that are 
largely outside the scope of this note. 
 15.  The defendants filed a petition for writ of certiorari from the Second Circuit. 
The Supreme Court denied that petition in June 2012. Weinstein v. Islamic Republic of 
Iran, 609 F.3d 43 (2d Cir. 2010), cert. denied, 133 S. Ct. 21 (2012). 
 16.  Terrorism Risk Insurance Act of 2002, Pub. L. No. 107–297, 116 Stat. 2322 
(2002) (codified as amended in scattered sections of 28 U.S.C.). 
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granted U.S. federal courts jurisdiction over instrumentalities of a 
sovereign state that has committed or sponsored acts of 
terrorism.17 A finding of jurisdiction under TRIA allows victims to 
be compensated with assets belonging to foreign State 
instrumentalities, usually banks, held in the United States.18 In 
2000, Mrs. Weinstein and her children filed a wrongful death suit 
against Iran, the Iranian Ministry of Information and Security, and 
three Iranian officials, claiming that all the Defendants had 
contributed to Ira Weinstein’s death by financially supporting 
Hamas terrorist activities in Israel.19 The named Defendants failed 
to appear and, subsequently, the U.S. District Court for the 
District of Columbia entered a default judgment for the Plaintiffs 
in an amount exceeding $183 million.20 In 2002, the Plaintiffs 
registered this judgment in the Eastern District of New York and 
identified certain Iranian assets held in that state.21 Included in 
those assets was a parcel of real property in Forest Hill, Queens, 
owned by Bank Melli, an Iranian state-owned bank.22 At the time 
the Plaintiffs originally sought attachment of these assets in 2002, 
the court found that they were not attachable under TRIA because 
they had not yet been identified as blocked assets as required by 
the law.23 However, in October of 2007, Bank Melli was identified 
by executive order as a “proliferat[or] of weapons of mass 
destruction.”24 Due to this designation, the assets of the bank 
became blocked assets, which were, arguably, subject to 

 
 17.  See discussion infra Section IV. 
 18.  Id. 
 19.  Weinstein v. Islamic Republic of Iran, 609 F.3d 43 (2d Cir. 2010), cert. denied, 
133 S. Ct. 21 (2012). 
 20.  Weinstein v. Islamic Republic of Iran, 184 F. Supp. 2d 13, 16, 22–26 (D.D.C. 
2002). 
 21.  Weinstein, 609 F.3d at 46. These assets included several bank accounts, 
diplomatic property, and the “Forest Hills property,” which is at issue in this case. See 
JIMMY GURULE, UNFUNDING TERROR: THE LEGAL RESPONSE TO THE FINANCING OF GLOBAL 

TERRORISM 352–53 (2008). 
 22.  Weinstein, 609 F.3d at 46. Although Bank Melli was not named as a defendant in 
the underlying action, certain provisions of the Foreign Sovereign Immunities Act allow 
attachment of some state-owned assets to be attached in satisfaction of a judgment. TRIA 
is one of those provisions and is the provision at issue here. See id. at 48; see also Terrorism 
Risk Insurance Act of 2002, Pub. L. No. 107–297, 116 Stat. 2322 (2002) (codified as 
amended in scattered sections of 28 U.S.C.). 
 23.  Weinstein v. Islamic Republic of Iran, 299 F. Supp. 2d 63, 74–76 (E.D.N.Y. 
2004). 
 24.  Weinstein, 609 F.3d at 46–47 (quoting Exec. Order No. 13,382, 70 Fed. Reg. 
38,567 (June 28, 2005)). 
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attachment under TRIA.25 Subsequently, Jennifer Hazi, Ira 
Weinstein’s daughter, renewed this action by seeking the 
appointment of a receiver in the Eastern District of New York to 
initiate the sale of the Forest Hills property.26 Among other things, 
the defendants argued that TRIA did not give U.S. federal courts 
jurisdiction to attach the assets of Bank Melli.27 

The TRIA juridical provision at issue in the case states: 
 
Notwithstanding any other provision of law, and 
except as provided in subsection (b), in every case 
in which a person has obtained a judgment against 
a terrorist party on a claim based upon an act of 
terrorism . . . the blocked assets of that terrorist 
party (including the blocked assets of any agency or 
instrumentality of that terrorist party) shall be 
subject to execution or attachment in aid of 
execution in order to satisfy such judgment to the 
extent of any compensatory damages for which such 
terrorist party has been adjudged liable.28 
 
Here, the application of that jurisdictional provision was 

challenged because, while the bank was state-owned, it was neither 
directly used in the commission of terroristic acts nor a party to 
the Weinstein’s underlying action.29 Bank Melli was only named as 

 
 25.  Id. at 48. 
 26.  Brief for the Respondent at 3–4, Weinstein, 609 F.3d 43 (2d. Cir. 2010) (No. 09-
3034), 2009 WL 8248239, at *3–4.  
 27.  Weinstein, 609 F.3d at 48–49. 
 28.  Terrorism Risk Insurance Act of 2002, Pub. L. No. 107–297, 116 Stat. 2322 
(2002) (codified as amended in scattered sections of 28 U.S.C.). Assets are deemed 
“blocked” through the issuance of an executive order. 
 29.  The bank had not been identified as a “blocked asset” when the Weinstein’s 
originally filed their judgment in New York. Brief for the Respondent, supra note 26, at 
13. The bank was added to the list of blocked assets in October, 2007. Id. at 9; see also 
Exec. Order No. 13,382, 70 Fed. Reg. 38,567 (June 28, 2005). In their appeal to the 
Second Circuit, the defendants challenged the holding by invoking the precedent barring 
the reopening of judgments in Plaut v. Spendthrift Farm, Inc., 514 U.S. 211 (1995). See Brief 
for the Respondent, supra note 26, at 18–23. The court dismissed this challenge, stating 
“[N]o such revision of the 2002 judgment is effectuated by the attachment of Bank Melli’s 
property pursuant to TRIA. Indeed the judgment itself is unaffected. . . . The effect of the 
TRIA, therefore, was simply to render a judgment more readily enforceable against a 
related third party. . . . [The] separation of powers was thus in no way offended.” 
Weinstein, 609 F.3d at 51. 
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a party after the judgment had been awarded.30 The Defendants 
argued that the denials of attachment should not be reconsidered 
because the bank was not a party to the underlying suit, the assets 
of the bank were not attachable at the time the default judgment 
was entered by the D.C. District Court, and those assets were not 
attachable at the time the judgment was first registered in New 
York.31 

In its most recent opinion in the instant case, the Second 
Circuit Court of Appeals found for the Weinsteins and held that 
subject matter jurisdiction did exist over the Iranian state-owned 
bank.32 That opinion affirmed the District Court’s opinion 
allowing the Plaintiffs to appoint a receiver and enforce the 
judgment granted by the D.C. court.33 The Second Circuit found 
for the Plaintiffs on five issues: (1) TRIA grants U.S. federal courts 
with subject-matter jurisdiction over an instrumentality of a 
sovereign state; (2) TRIA does not violate the separation of powers 
doctrine; (3) there is no conflict between TRIA and the Treaty of 
Amity; (4) attachment of the bank’s assets does not constitute a 
taking under the Fifth Amendment; and (5) a subsequent 
executive order did not violate the Algiers Accord.34 This note 
focuses solely on the circuit court’s first finding regarding subject 
matter jurisdiction. 

II.  STRIPPING TERROR IMMUNITY UNDER THE FOREIGN 

SOVEREIGN IMMUNITIES ACT 

The FSIA was enacted in 1976 as a codification of the “Tate 
Letter,” a 1952 opinion letter issued by the U.S. State 
Department.35 The Tate Letter set forth a restrictive theory of 
foreign sovereign immunity that maintained immunity for all 
governmental acts, but repealed immunity for private or 
commercial acts conducted by a foreign state.36 The FSIA now 
provides the “sole basis” for U.S. courts to exercise jurisdiction 

 
 30.  Brief for the Respondent, supra note 26, at 9. 
 31.  Id. at 20–21. 
 32.  Weinstein, 609 F.3d at 52. 
 33.  Id. at 56. 
 34.  Id. at 47–56. 
 35.  Laurel Pyke Malson et al., The Foreign Sovereign Immunities Act: 2009 Year in 
Review, 17 L. & BUS. REV. AM. 39, 41 (2011). 
 36.  Id.  
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over a foreign state, or an instrumentality of a foreign state.37 The 
FSIA provides, in pertinent part: “Subject to existing international 
agreements to which the United States is a party at the time of 
enactment of this Act a foreign state shall be immune from the 
jurisdiction of the courts of the United States and of the States 
except as [otherwise] provided . . . .”38 

In 1983, the Supreme Court attempted to clarify how far 
immunity granted under the FSIA should extend.39 In Bancec, the 
court articulated a presumption against jurisdiction over 
instrumentalities.40 In that case, as in Weinstein, the instrumentality 
was a state-owned bank.41 Although the court established a 
presumption against attachment, it declined to develop a 
“mechanical formula” from which jurisdiction should arise.42 The 
Bancec court went on to find that the Cuban bank’s assets should 
be subject to attachment for other equitable reasons.43 However, 
the Bancec presumption of juridical separateness articulated a 
somewhat heavy burden for future plaintiffs seeking to enforce 
judgments against foreign instrumentalities.44 

Perhaps partly in response to the Supreme Court’s reading 
of the FSIA in Bancec, TRIA was enacted to ensure that foreign 
state organizations used to conduct terroristic acts were not 
considered separate juridical entities, but were considered 
instrumentalities of the state for purposes of attachment.45 In 
essence, TRIA is a simple exception to the immunity granted by 
the FSIA. That exception was relevant to Weinstein because 
“subject matter jurisdiction . . . depends on the existence of one of 
the specified exceptions to foreign sovereign immunity,” and a 

 
 37.  Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 439 (1989). 
 38.  Foreign Sovereign Immunities Act, 28 U.S.C. § 1604 (2006). 
 39.  See First Nat’l City Bank v. Banco Para El Comercio Exterior de Cuba (Bancec), 
462 U.S. 611 (1983). 
 40.  Id. at 626–27. 
 41.  Id. at 613. 
 42.  Id. at 633; see also Brief for the United States as Amicus Curiae at 14–15, Bank 
Melli Iran New York Representative Office v. Weinstein, 133 S. Ct. 21 (2012) (No. 10-947), 
2012 WL 2368690. 
 43.  Bancec, 462 U.S. at 632–33. 
 44.  Id. 
 45.  TRIA does not apply to all state assets, only to blocked assets identified by 
executive order. For instance, diplomatic properties held by Iran in the U.S. could not be 
attached under TRIA. See Bennett v. Islamic Republic of Iran, 604 F. Supp. 2d 152, 160–62 
(D.D.C. 2009). 
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court may not exercise subject matter jurisdiction over the 
property of a foreign-State defendant unless that property is 
subject to attachment under the FSIA.46 Therefore, if the circuit 
court had determined that Bank Melli did not fall under the TRIA 
exception, then the court would not have been able to exercise 
jurisdiction over the bank or its assets and attachment would have 
been prohibited by the general immunity provisions of FSIA. The 
Second Circuit’s application of the law established that, unlike the 
Bancec plaintiffs, terror victims will not be forced to overcome a 
presumption of juridical independence in order to seek 
attachment of blocked assets. 

III.  BANCEC 

In Bancec, Citibank issued an irrevocable letter of credit in 
support of a transaction for the delivery of sugar from Cuba to a 
United States buyer.47 As is typical in these types of transactions, a 
state-owned Cuban bank sent a request for collection to Citibank 
on the buyer’s behalf.48 Shortly after Citibank received the 
collection request, the Cuban government nationalized all of its 
assets in that country.49 When the Cuban bank, Bancec, later filed 
suit seeking collection on the letter of credit, Citibank argued that 
the expropriation entitled it to a setoff amount equal to its seized 
assets.50 In response, Bancec claimed that it was a separate juridical 
entity despite its recent nationalization and, as such, was entitled 
to FSIA immunity.51 The Cuban plaintiffs argued that finding for 
Citibank on its counterclaim would violate that immunity.52 

Writing for the majority, Justice O’Connor noted the 
importance of recognizing banks and financial institutions as 
separate juridical entities: “Freely ignoring the separate status of 
government instrumentalities would result in substantial 

 
 46.  Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 493–94 (1983); see also 
Rubin v. Islamic Republic of Iran, 637 F.3d 783, 785 (7th Cir. 2011) (stating that property 
is immune from attachment unless a “specific statutory exception to immunity applies” 
under the FSIA). 
 47.  Bancec, 462 U.S. at 613. 
 48.  Id.  
 49.  Id.  
 50.  Id.  
 51.  See id. at 619–20. The Cuban bank had been nationalized at the same time that 
the Citibank assets were expropriated by the Cuban government. Id. at 614. 
 52.  See id. at 619–20. 
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uncertainty over whether an instrumentality’s assets would be 
diverted to satisfy a claim against the sovereign, and might thereby 
cause third parties to hesitate before extending credit to a 
government instrumentality without the government’s 
guarantee.”53 

After acknowledging the important commercial role that 
immunity plays for foreign institutions, Justice O’Connor also 
noted that Congress clearly indicated that foreign institutions 
should be “accorded a presumption of independent status.”54 As 
such, she ultimately articulated the presumption that a 
government’s determination—in that case, Cuba’s—that an 
instrumentality is a separate juridical entity should be accorded 
deference.55 Ultimately, however, the Court found that, under the 
facts in Bancec, principles of equity required that Cuba not be 
allowed to escape liability for the actions of the bank.56 As such, 
the Court established a general presumption for determining 
jurisdiction over foreign instrumentalities but, even in that case, 
found that the presumption had been overcome.57 Prior to the 
enactment of TRIA, the Bancec analysis was frequently applied to 
terror victims’ requests for attachment of bank assets in 
satisfaction of judgments entered in U.S. federal court.58 

In Flatow, the Ninth Circuit discussed the precedential 
effects of Bancec.59 In that case, the plaintiff filed suit after his 
daughter, studying abroad in Israel, was killed by a suicide 

 
 53.  Id. at 626 (“[T]he efforts of sovereign nations to structure their governmental 
activities in a manner deemed necessary to promote economic development and efficient 
administration would surely be frustrated [if banks were not recognized as separate 
juridical entities under the FSIA].”). 
 54.  Id. at 627. 
 55.  Id. at 626–27. 
 56.  Id. at 632–34. 
 57.  Id. at 628, 632–34. 
 58.  See Flatow v. Islamic Republic of Iran, 308 F.3d 1065, 1070 (9th Cir. 2002); 
Alejandre v. Telefonica Larga Distancia de Puerto Rico, Inc., 183 F.3d 1277, 1284 (11th 
Cir. 1999); Walter Fuller Aircraft Sales, Inc. v. Republic of Philippines, 965 F.2d 1375, 
1381 (5th Cir. 1992) (discussing when a foreign state and its instrumentality will be 
considered alter egos for the purpose of substantive liability); De Letelier v. Republic of 
Chile, 748 F.2d 790, 793–94 (2d Cir. 1984) (restating the Bancec presumption and finding 
that plaintiffs did not overcome that presumption); Bayer & Willis, Inc. v. Republic of 
Gambia, 283 F. Supp. 2d 1, 4–5 (D.D.C. 2003); Pravin Banker Associates, Ltd. v. Banco 
Popular del Peru, 9 F. Supp. 2d 300, 304 (S.D.N.Y. 1998). 
 59.  Flatow, 308 F.3d at 1069. 
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bomber.60 Unlike the Bancec court, the Ninth Circuit found that 
certain bank assets could not be attached in satisfaction of a 
judgment in excess of $247 million awarded in favor of Mr. Flatow 
by the D.C. District Court.61 After noting the presumption of 
independent juridical status under the Bancec analysis, the Flatow 
court stated the two ways in which plaintiffs could overcome the 
presumption: (1) when the corporate entity is so controlled by its 
state owner that an agency relationship is formed, or (2) when 
finding separate juridical status would create “fraud or injustice.”62 
The court found that the bank at issue did not satisfy either of 
those requirements and, therefore, was entitled to separate 
juridical status, and its assets were not attachable.63 Although the 
Flatow court ostensibly applied the Bancec analysis, it was also 
influenced heavily by the fact that Mr. Flatow had previously 
recovered sizeable compensation from the U.S. government for 
his daughter’s death.64 Under the Victims of Trafficking and 
Violence Protection Act of 2000 (“VTVPA”), a statute that briefly 
worked to compensate terror victims, Mr. Flatow received twenty-
six million dollars in compensatory damages from the U.S. 
Department of Treasury.65 The court adopted a pseudo-apologetic 
tone, stating: 

 
This panel joins other courts in expressing regret 
that its holding forestalls the Flatow family’s efforts 
to execute their judgment against Iran. There has, 

 
 60.  Id. at 1066–67. After Ms. Flatow’s death, Congress passed the “Flatow 
Amendment” that created an exception to immunity of foreign states designated as 
terrorist states if the foreign state commits or provides material support to an individual 
or entity that commits a terrorist act. See 28 U.S.C. § 1605(a)(7) (2006). Mr. Flatow 
brought suit under this newly created exception to the Foreign Sovereign Immunities Act. 
Flatow, 308 F.3d at 1067. 
 61.  Flatow, 308 F.3d at 1066–67. 
 62.  Id. at 1070 (citing Bancec, 462 U.S. 611, 629 (1983)). The Supreme Court 
declined to provide a mechanical formula for determining the scenarios in which separate 
juridical status would not be found, but some courts have articulated influencing factors 
including “whether the government is the real beneficiary of the entity’s conduct.” See id. 
at 1071 n.9 (citing Walter Fuller Aircraft Sales, 965 F.2d at 1380 n.7).  
 63.  Id. at 1073–74. 
 64.  See id. at 1069 n.6. 
 65.  Id. In exchange for this payment from the U.S. government, Flatow gave up his 
right to further execute the compensatory portion of his judgment. Id. The Ninth Circuit 
case arose when Flatow attempted to attach further assets in satisfaction of the punitive 
portion of the judgment awarded in his favor. Id. The statute is discussed in further detail 
below. 
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however, been substantial payment of damages 
through the legislation passed by the United States 
Congress. The government of Iran should pay its 
debt to the Flatow family, but BSI cannot be held 
liable for this debt. We follow the clear path set out 
by the applicable case law.66 
 
Although the Flatow court noted the “clear path” set out by 

prior case law, both that court and the Bancec court used 
principles of equity, not law, to reach opposite results regarding 
allowable attachment under the FSIA.67 This type of piecemeal 
approach has become typical in both pre- and post-TRIA 
attachment cases. This is problematic for judicial consistency as 
well as workability. Workability concerns are especially troubling 
given the limited amount of assets to satisfy judgments to a 
growing number of terror victims and corresponding plaintiffs. It 
is of particular note that, despite the differing outcomes and 
negative dicta in Flatow and Bancec, the plaintiffs in both cases 
collected very large judgments.68 After the Bancec and Flatow line 
of cases, the law of terror victim compensation was inconsistent 
and, given the outsized judgments, unworkable. 

IV.  THE ENACTMENT OF TRIA 

On November 26, 2002, President George W. Bush signed 
TRIA into law.69 The portion of the law considered in Weinstein 
was enacted to “deal comprehensively with the problem of 
enforcement of judgments rendered on behalf of victims of 
terrorism in any court of competent jurisdiction . . . .”70 Further, 

 
 66.  Id. at 1075 (citations omitted) (citing Flatow v. Islamic Republic of Iran, 74 F. 
Supp. 2d 18, 25–26 (D.D.C. 1999); Flatow v. Islamic Republic of Iran, 76 F. Supp. 2d 28, 
28 (D.D.C. 1999)). 
 67.  Flatow, 308 F.3d at 1068, 1075; Bancec, 462 U.S. at 629–30, 633. 
 68.  Flatow, 308 F.3d at 1067; Bancec, 462 U.S. at 614. 
 69.  Terrorism Risk Insurance Act of 2002, Pub. L. No. 107–297, 116 Stat. 2322 
(2002) (codified as amended in scattered sections of 28 U.S.C.). On December 27, 2007, 
President Bush signed The Terrorism Risk Insurance Reauthorization Act of 2007, which 
extended the program through 2014 and added coverage for domestic terrorist events. 
H.R. 2761, 110th Cong. (2007) (enacted); see also Press Release, World Trade Center, 
President Signs TRIA (Dec. 27, 2007), available at http://www.wtc.com/news/president-
signs-tria. 
 70.  H.R. Conf. Rep. 107-779, at 27 (2002), reprinted in 2002 U.S.C.C.A.N. 1430, 
1434–35. 



WATERS (DO NOT DELETE) 4/14/2013  9:03 PM 

202 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 3:1 

the history of the law suggests that legislators were aware that a 
presumption of juridical independence, like that contained in the 
Bancec analysis, would hinder plaintiffs’ collection of judgments.71 
As such, Senator Harkin, a sponsor of TRIA, emphasized the full 
effect of the law: 

 
Let there be no doubt on this point. [TRIA] 
operates to strip a terrorist state of its immunity 
from execution or attachment in aid of execution 
by making the blocked assets of that terrorist state, 
including the blocked assets of any of its agencies or 
instrumentalities, available for attachment and/or 
execution of a judgment issued against a terrorist 
state. Thus, for purposes of enforcing a judgment against 
a terrorist state, [TRIA] does not recognize any juridical 
distinction between a terrorist state and its agencies or 
instrumentalities.72  
 
Although Senator Harkin was clear about his intended 

reading for the amendment, such a reading would be in contrast 
with the general rule that FSIA does not affect substantive law. In 
Bancec, the Court noted that the “language and history of the FSIA 
clearly establish that the Act was not intended to affect the 
substantive law determining the liability of a foreign state or 
instrumentality, or the attribution of liability among 
instrumentalities of a foreign state.”73 The presumption of entity 
independence served as a procedural safeguard. Nevertheless, 
courts have found that TRIA does affect substantive rights to the 
extent that it uniformly allows for the attachment of blocked assets 
despite the general principal that FSIA is not concerned with 
substantive rights.74 

 
 71.  Id. 
 72.  Weininger v. Castro, 462 F. Supp. 2d 457, 485–86 (S.D.N.Y. 2006) (quoting 148 
Cong. Rec. S11528 (Nov. 19, 2002) (statement of Sen. Harkin)). 
 73.  Bancec, 462 U.S. at 620. 
 74.  See Weininger, 462 F. Supp. 2d at 485 and Weinstein v. Islamic Republic of Iran, 
609 F.3d 43, 47 (2d Cir. 2010), cert. denied, 133 S. Ct. 21 (2012). This interpretation of the 
law is bolstered by the fact that Congress has amended the FSIA for attachment purposes 
without substantively changing the law. Weininger, 462 F. Supp. 2d at 486–87 (citing 
Alejandre v. Telefonica Larga Distancia de Puerto Rico, Inc., 183 F.3d 1277, 1282–84 
(11th Cir. 1999)). “Congress has previously demonstrated in the FSIA context that it 
knows how to express clearly an intent to make instrumentalities substantively liable for 
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V.  WEINSTEIN’S EFFECT ON THE WAR AGAINST TERROR 

The Weinstein family is hardly the first to sue a foreign 
government for damages resulting from state-supported acts of 
terror.75 But the Weinstein opinion is the first appellate opinion to 
hold that TRIA provides subject matter jurisdiction over execution 
and attachment proceedings even if the assets are not named in 
the underlying action.76 As such, the Second Circuit’s opinion will 
guide other district and circuit courts dealing with similar terror-
oriented jurisdictional issues under TRIA and other antiterrorism 
statutes.77 Further, the opinion is instructive regarding the 
interplay of Bancec and FSIA after the enactment of TRIA. As 
noted in Weininger v. Castro, this interplay requires courts to 
determine whether, despite TRIA, Bancec still requires that 
plaintiffs show a lack of juridical independence before the assets 
of foreign state instrumentalities may be attached in satisfaction of 
a terror victim judgment.78 

Moreover, the Weinstein opinion represents an important 
piece of evolving jurisprudence on the prosecution of state-
sponsored terrorism and the compensation of its victims. In that 
sense, the decision could be lauded as another expression of 
American intolerance for all kinds of state-sponsored terror. 
However, the Weinstein opinion may have been simply a targeted 
reaction to a specific brand of terrorism. After all, Mr. Weinstein’s 

 
the debts of their related foreign governments. Absent such a clear expression, which 
does not appear in section 1610(f)(1)(A), we see no reason to interpret that section as 
contravening Congress’[s] original understanding that the FSIA [does not affect the law 
substantively].” Alejandre v. Telefonica Larga Distancia de Puerto Rico, Inc., 183 F.3d 
1277, 1287–88 (11th Cir. 1999). 
 75.  See, e.g., Sutherland v. Islamic Republic of Iran, 151 F. Supp. 2d 27 (D.D.C. 
2001); Eisenfeld v. Islamic Republic of Iran, 172 F. Supp. 2d 1 (D.D.C. 2000). 
 76.  Martin Flumenbaum & Brad S. Karp, Jurisdiction over Assets to Enforce Judgment for 
Terrorist Acts, 244 N.Y. L.J. 1 (2010). 
 77.  In addition to TRIA, Congress has passed other statutes and amendments to the 
FSIA, including the Flatow amendment. See ELSEA, supra note 9, at 2. The Flatow 
amendment created a cause of action for victims of terroristic acts such as torture, 
extrajudicial killings, aircraft sabotage, and hostage-taking committed by designated state 
sponsors of terrorism. Id. The U.S. Department of State maintains a list of designated state 
sponsors of terrorism that currently includes: Iran, Sudan, Syria and Cuba. State Sponsors of 
Terrorism, U.S. DEPARTMENT OF STATE, http://www.state.gov/s/ct/c14151.htm (last visited 
Nov. 10, 2011). 
 78.  In Weininger, the District Court for the Southern District of New York found that 
plaintiffs did not need to overcome the Bancec presumption in light of TRIA. 462 F. Supp. 
2d 457, 481–85 (S.D.N.Y. 2006). 
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murder was a result of the Israeli-Palestinian conflict, a fight in 
which the U.S. has increasingly sided against Palestinians—and 
especially against Hamas, the controlling government party.79 As 
such, the instant case is a particularly “safe” vehicle for the 
judiciary to further restrict foreign sovereign immunity. The same 
result in Bancec might not have been so popular. The dispute in 
Bancec was set in Communist Cuba and, perhaps, the Supreme 
Court was all too happy to support commercial activity by 
establishing a presumption of juridical independence between 
bank and state. Creating the opposite presumption here was also a 
popular decision because the “Arab world” had been so 
demonized that we were concerned neither with promoting 
capitalism there, nor maintaining diplomatic ties. In fact, the 
Second Circuit notes that if its reading of TRIA and the Treaty of 
Amity are in conflict, then such a reading abrogates our treaty 
with Iran.80 Even so, the Second Circuit’s brisk treatment of our 
diplomatic ties with Iran is not likely to be unpopular with the 
legislature or the President. 

Recently, President Obama has pressed the United Nations 
to release intelligence indicating that Iran is developing a nuclear 
arsenal.81 The New York Times called this presidential plea “part 
of a larger American effort to further isolate and increase pressure 
on Iran . . . .”82 Weinstein may be another part of this effort. This is 
not to suggest that the court dispensed with precedent simply 
because doing so was politically popular. However, the political 
backdrop of Weinstein likely made the Second Circuit’s 
conclusions come that much more easily. Further, the political 
and diplomatic context of the case will be particularly salient if the 
Supreme Court considers this issue in the future and as other 
 
 79.  See Gaza Strip: Overview, NYTIMES.COM, http://topics.nytimes.com/top/ 
news/international/countriesandterritories/gaza_strip/index.html?scp=9&sq=hamas&st=
cse (last updated Nov. 28, 2012). Palestine has been largely isolated from international 
diplomacy since Hamas took control of the government in 2006. Id. The United States has 
cut ties with the government as a result of its refusal to accept certain peacekeeping 
conditions, including: renouncing violence, recognizing Israel, and recognizing previous 
agreements between Israel and the Palestine Liberation Organization (PLO). Id. 
 80.  Weinstein v. Islamic Republic of Iran, 609 F.3d 43 (2d Cir. 2010), cert. denied, 
133 S. Ct. 21 (2012). 
 81.  David E. Sanger & Mark Landler, To Isolate Iran, U.S. Presses Inspectors on Nuclear 
Data, N.Y. TIMES, Oct. 16, 2011, at A1. In the same article, the authors note that the 
Obama administration was considering levying financial penalties on the country, 
including a possible ban on transactions with Iran’s central bank. Id. 
 82.  Id. 
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federal courts continue to deal with litigation against continually 
diversifying types of terror.83 

However politically popular it may be, the Weinstein 
opinion does not resolve the underlying problem: that our victim 
compensation scheme is fatally flawed. Commentators have 
decried the current terrorism compensation system as unfair and 
inequitable.84 In a speech before Congress, William H. Taft IV, a 
legal adviser to the Department of State, noted that the various 
legislative changes, including TRIA, had resulted in a “piecemeal” 
approach to victim compensation.85 Taft commented that the 
system was unpredictable because, while some victims had been 
able to recover large awards, others were blocked by international 
agreements or a simple insufficiency of assets.86 

Further, Taft pointed out that victim compensation has 
often been in contradiction to American foreign policy goals and 
security interests.87 According to Taft, executive power has been 
undermined by statutes like TRIA that affect the president’s ability 
to use blocked assets as policy tools.88 For example, blocked assets 
were used as leverage against Iran to bargain for the release of 
hostages in 1981.89 Under the current system, TRIA reduces the 
president’s control over blocked assets because victims of terror 
have raced to secure judgments, and such assets are limited to 
begin with.90 TRIA, however, has been neither the first nor the last 

 
 83.  As the scope and sophistication of terror attacks increase, so will their impact on 
the judiciary. Current cases deal with the relatively limited impact of a bus attack or 
suicide bomber, but consider, for example, the much larger impact of an attack on a 
municipal water supply. See Peter H. Gleick, Water and Terrorism, 8 WATER POL’Y 481 

(2006) (analyzing past and present threats to water infrastructure).  
 84.  See Rianne Letschert & Karin Ammerlann, Compensation and Reparation for 
Victims of Terrorism, in ASSISTING VICTIMS OF TERRORISM: TOWARDS A EUROPEAN STANDARD 

OF JUSTICE, 215 (Rianne Letschert et al., eds., 2010); Betsy J. Grey, Homeland Security and 
Federal Relief: A Proposal for a Permanent Compensation System for Domestic Terrorist Victims, 9 
N.Y.U. J. LEGIS. & PUB. POL’Y 663, 664–65 (2005–2006); Sean D. Murphy, Terrorist-State 
Litigation in 2002-03, 97 AMER. J. INT’L L. 966, 973 (2003). 
 85.  Murphy, supra note 84, at 973. 
 86.  Id.  
 87.  Id. 
 88.  Id.  
 89.  Id. at 973–94.  
 90.  Id. at 973. 
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attempt at implementing a system designed to compensate terror 
victims.91 

In 2000, the VTVPA was amended after Congress expressed 
its displeasure with President Clinton, who had exercised his 
power to prevent terror victims from attaching certain assets of 
Cuba and Iran.92 Section 2002 of the Act allowed for the U.S. 
Treasury to pay judgments in eleven cases named in the statute.93 
The Act allowed victims to collect at least one hundred percent of 
judgments awarded in their cases, so long as they relinquished 
further litigation rights.94 Plaintiffs in these cases sought 
compensation for their injuries from foreign State actors, but most 
of the funds paid out under VTVPA, totaling over $380 million, 
were U.S. funds.95 Further, many judgments compensating terror 
victims, including the Weinstein’s judgment, were simply not 
covered by the statute.96 It would have been unworkable for the 
U.S. Treasury to pay out every judgment obtained by a terror 
victim. It was inconsistent and inequitable, however, for certain 
plaintiffs to receive one hundred percent compensation while 
other plaintiffs, like the Weinsteins, struggled to collect even a 
small portion of their judgment. TRIA worked to balance the 
playing field slightly by allowing these plaintiffs to satisfy their 
judgments through the sale of blocked assets. Although the system 
is far from perfect, a finding of no jurisdiction in Weinstein would 
have removed one of the only methods of actual recovery for these 
plaintiffs. 

Congress attempted to reconcile the piecemeal 
compensation scheme by introducing proposed legislation for 

 
 91.  ELSEA, supra note 9, at 12. Congress originally sought to enact a statute entirely 
devoted to terror victim compensation, the Justice for Victims of Terrorism Act, but the 
Clinton administration opposed such a plan and the law was never passed. Id. 
 92. Id. 
 93.  Id. at 15. Included in the eleven named cases were several cases discussed 
elsewhere in this note, including Flatow and Alejandre. In 2002, President Bush added two 
additional judgments to the list of those that could be paid under VTVPA. Id. at 21–22.  
 94.  For example, plaintiffs could receive a government payout of 110% of their 
judgment plus interest if they relinquished all rights to collect compensatory and punitive 
damages through their civil action. Id. at 16. Plaintiffs were not required to accept 
payment under the act and were free to pursue their judgments individually.  
 95.  The statute only authorized the liquidation of foreign assets to pay for the 
judgment awarded in Alejandre. Id. at 17–18.  
 96.  See, e.g., Elahi v. Islamic Republic of Iran, 124 F. Supp. 2d 97 (D.D.C. 2000); 
Cronin v. Islamic Republic of Iran, 238 F. Supp. 2d 222 (D.D.C. 2002) (both awarding 
plaintiffs over $300 million in compensatory and punitive damages). 
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victims of international terrorism in 2003.97 This legislation would 
have created a system that allowed the Department of State to 
determine and distribute damage awards to identified victims.98 
Awards would be limited to a defined death benefit that would be 
similar to death benefits paid to police officers and firefighters 
killed in the line of duty.99 Such awards would not be connected to 
blocked assets or liquidation of other foreign properties, but 
would be administered by a fund held with the Department of 
State.100 This legislation was never passed,101 perhaps indicating 
that Congress was unwilling to pay victims out of the U.S. funds as 
opposed to allowing liquidation of foreign assets. Nevertheless, the 
proposed legislation was comprehensive in that it created a system 
to compensate all victims, not just a select few, and was workable 
because compensation was limited. Further, such a system would 
have allowed the executive branch to retain control over any assets 
they wished to use as diplomatic bargaining chips.102 Under such a 
system, plaintiffs like the Weinsteins would be paid relatively 
quickly.103 Certainly they would not have to suffer through over 
fifteen years of protracted litigation without any guarantee of 
recovery. An ideal system would allow for this type of equity and 
workability while tying damage awards to some predetermined 
approximation of foreign assets held in or by the United States. 
This would prevent the U.S. from overextending U.S. funds to 
plaintiffs with no hope of ever recouping those payments by 
accounting for the possibility of U.S. reimbursement through the 
eventual expropriation of assets from defendant-nations on behalf 
of victims. Further, such a system would satisfy any retributive 
motive of plaintiffs against guilty foreign actors who are 
responsible by making them pay for the pain and suffering of their 
victims. 

 
 97. Benefits for Victims of International Terrorism Act of 2003, S. 1275, 108th Cong. 
(2003); see Murphy, supra note 84, at 974.  
 98.  See Murphy, supra note 84, at 974.  
 99.  Id. 
 100.  Id. 
 101.  See 2003 Bill Tracking S. 1275 (2003) (Reporting no further action since bill was 
referred to Senate Committee on Foreign Relations on June 17, 2003). 
 102.  See Murphy, supra note 84, at 967–68. 
 103.  Id. at 966–67. 
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VI.  CONCLUSION 

Terror victim compensation jurisprudence has 
experienced several pendulum swings over the last two decades. 
Although Congress enacted TRIA to make such judgments more 
collectable, executive pressure has often pushed back against that 
individualized utilization of such limited assets. Perhaps as a result 
of such conflicting rationales, the judiciary has often relied on 
principles of equity to create a piecemeal structure for the 
compensation of terror victims. Such discretionary latitude has 
often resulted in liberal standards for attachment in favor of 
plaintiffs. However, even this has changed recently.104 

Congress has rarely reviewed FSIA, so its enactment of 
TRIA serves as rare clarification of the rationale behind a statute 
that has confused numerous judges.105 Unfortunately, the 
interpretation of this statute and others will only become more 
important as the spread of international and domestic terrorism is 
on the rise. Additionally, by challenging Supreme Court 
precedent on the issue, the Second Circuit’s opinion in Weinstein 
highlights the need for courts to update precedent, such as Bancec, 
to reflect evolving judicial and Congressional attitudes toward 
state-sponsored terrorism. Regardless, the compensation of victims 
of international terrorism will likely continue to be a controversial 
topic.106 

Weinstein is the culmination of the inconsistency and 
unworkability of the piecemeal approach that has resulted from 
the diverging interests of Congress, the president, and the 
judiciary. This case was just the first opportunity to clarify the 
proper application of TRIA and its relationship to Bancec. The 
importance of the resulting consistency should not be 

 
 104.  See Bennett v. Islamic Republic of Iran, 618 F.3d 19, 24 (D.C. Cir. 2010) (finding 
that rental property being maintained for diplomatic purposes could not be subject to 
attachment). 
 105.  See Joseph W. Dellapenna, Refining the Foreign Sovereign Immunities Act, 9 
WILLAMETTE J. INT’L L. & DISP. RESOL. 57, 59–60 (2001) (citing Harris v. VAO Intourist, 
481 F. Supp. 1056, 1062 (E.D.N.Y. 1979) (“The effect of this construction is to conceal 
distinctions that need to be drawn in careful analysis.”)). 
 106.  For instance, the plan proposed in 2003 required that the U.S. pay all victims 
regardless of the assets actually available. The U.S. government would then have 
subrogation rights against the defendant-government, but repayment would be seemingly 
unguaranteed. See Benefits for Victims of International Terrorism Act of 2003, supra note 
97, §11. 
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understated. However, simple clarification, without more, does 
little to shore up a currently unworkable system. As such, Weinstein 
also served as a reminder to Congress that if the compensation of 
terror victims is important to our country, it should be 
implemented in a controlled and uniform manner. Centralized 
distribution of judgments, backed by blocked and other foreign 
assets, will create a fairer system for all terror victims. The 
Weinsteins do not deserve exorbitant compensation for their loss, 
but they do deserve a more equitable system that does not 
predetermine which plaintiffs will be successful and which will fail. 


