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CASKETS AND THE CONSTITUTION: HOW A SIMPLE
BOX HAS ADVANCED ECONOMIC LIBERTY

JEFF ROWEST

I. INTRODUCTION

his Article explains how caskets are at the center of a major

circuit split on a fundamental question of constitutional law:
may the government enact a law for the sole purpose of advancing
private financial interests? The circuit split over the validity of
private economic protectionism is part of a larger debate
occurring within the federal courts over the proper scope of
rational-basis review.! Rational-basis review is the deferential
standard that federal courts apply when examining restrictions on
non-fundamental rights.? Under rational-basis review, a challenged
law is presumed constitutional, and the burden is on the citizen to
establish that the statute is not rationally related to any legitimate
government interest.” The Supreme Court allows the government
to invoke purely hypothetical facts to justify a law.*

Rational-basis review applies to economic regulations
because the liberty interest at stake—the right to earn an honest
living—has been deemed non-fundamental” Thus, a
constitutional challenge to an economic regulation will receive
rational-basis review unless the regulation impinges on a
fundamental right, such as free speech.’
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The world around us is the world that the Supreme Court
has created with the rational-basis test. Economic regulations—in
contrast, for example, to religious regulations—are pervasive
because there are only weak judicial constraints on the elected
branches in the economic context.” If a legislature enacts an
economic statute or an administrative agency promulgates an
economic rule, there is little chance that anyone will invest the
resources necessary to mount a long-shot constitutional
challenge.®

A consequence of rational-basis review is that the elected
branches understand that they are largely unaccountable to the
judicial branch when it comes to economic regulations.” The
elected branches also understand that voters, for the most part,
are unaware of what economic legislation (or administrative
rulemaking) is pending.'” This means that people and entities
with strong incentives to know about particular lawmaking
activities—think the steel-manufacturing industry’s incentive to
understand tariffs on the importation of foreign steel—are likely
to dominate the lawmaking process.!! As the branch of economics
known as public-choice theory has elucidated over recent decades,
a great deal of economic regulation is the result of politicians
behaving in their own self-iinterest, while interacting with
professional lobbyists acting in the interest of their industry
patrons.'?

This basic dynamic is prevalent in the funeral industry,
which helps explain why casket cases have been at the forefront of
a mini-revolution in rational-basis doctrine."” In a typical state, the
funeral industry is regulated by a state licensing board." The
board issues licenses to practitioners, disciplines practitioners and
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investigates consumer complaints, helps draft amendments to
funeral statutes, and promulgates administrative regulations.'
State licensing boards almost invariably consist of statelicensed
funeral directors.'® Those state board members are, in turn,
members of state and national funeral-director associations, which
lobby their own members on the state licensing boards for
industry-favoring forms of regulation.17 Public-choice economists
refer to this as “industry capture.”'®

The reality that much economic regulation is rigged in
favor of industry groups and against the public has given rise to
the debate, frequently occurring in funeral cases, that is the
subject of this article. Is private economic protectionism a
legitimate government interest? And just how much leeway should
the rational-basis test give the government in a world dominated
by industry interests and government officials beholden to them?

In Part II, this article examines the history of the rational-
basis test and the breadth of its deference. In Part I1I, this article
explains how a circuit split has emerged—a split driven by casket
cases—over whether private economic protectionism 1is a
legitimate government interest, and how this split relates to
historical concerns about judicial activism.

II. THE SPECTER OF LOCHNER: A HISTORY OF RATIONAL-BASIS
REVIEW

The modern rational-basis test emerged historically as a
reaction to Lochner v. New York." Along with Dred Scott v. Sanford
(holding that a slave is not a citizen and has no standing to sue for
his freedom)® and Plessy v. Ferguson (holding that segregation
does not violate the equal-protection clause under a separate-but-
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equal theory),?! Lochner is the third member of the triumvirate of
the most reviled decisions in American constitutional law.?

Lochner’s status as a judicial pariah, equal in contemptibility
to cases like Dred Scott, might strike the uninitiated as an
overreaction.” In contrast to the evils of slavery and segregation—
or the internment of American citizens of Japanese descent in
Korematsu v. United States’*—Lochner was about something much
less dramatic: the length of a baker’s work week.” In 1895, the
state of New York passed the Bakeshop Act, which, among other
provisions, forbade a bakery from allowing a baker to work more
than sixty hours per week and no more than ten hours per day.?
Joseph Lochner was convicted in 1897 for violating the Bakeshop
Act and fined $25.7

Not having learned his lesson, Lochner was convicted again
in 1903 of violating the Bakeshop Act and was fined $50.*® This
time, however, he fought the charge, asserting a defense that the
statute violated his Fourteenth Amendment substantive due-
process right to freedom of contract.* New York’s intermediate
appellate court upheld his conviction by a narrow three-to-two
margin, and the Court of Appeals (New York’s highest court)
affirmed by the equally narrow four-to-three.* Undeterred,
Lochner petitioned for review in the United States Supreme
Court® and made constitutional history.

By yet another razor-thin margin, the United States
Supreme Court invalidated Lochner’s conviction on the ground
that a maximum-workweek statute violated his right to contract
with his bakers.* The majority opinion by Justice Rufus Peckham
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emphasized what the high court perceived as the bargaining-
power parity between bakery owners and their bakers:

There is no contention that bakers as a class are not
equal in intelligence and capacity to men in other
trades or manual occupations, or that they are not able
to assert their rights and care for themselves without
the protecting arm of the State, interfering with their
independence of judgment and of action.”

In addition to viewing bakery owners and bakers as equal
adversaries in negotiations over the length of the workday and
workweek, the opinion also advanced a narrow conception of the
public interest. The Court concluded that protecting bakers was
beyond the scope of the traditional police power because a
maximum-workweek law was not aimed at the health, safety,
welfare, or morals of the general public, only at the interests of
bakers themselves: “[the statute] does not affect any other portion
of the public than those who are engaged in that occupation.”**

Finally, along with these pronouncements, the court set
forth what modern scholars would call the standard of review for
analyzing substantive due-process challenges to economic
regulation under a freedom-of-contract theory.” Justice Peckham
formulated the standard this way:

The mere assertion that the subject relates though but
in a remote degree to the public health does not
necessarily render the enactment valid. The act must
have a more direct relation, as a means to an end, and

1d.
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