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SHOULD WE DETER AGAINST GENERAL 
DETERRENCE? 

ATHULA PATHINAYAKE† 

ABSTRACT 

 One of the primary aims of sentencing is general deterrence, or 
utilizing punishment to discourage future (re)offending. This 
article calls into question the intuitive wisdom underpinning this 
aim and reviews relevant literature to provide strong evidence 
that general deterrence is ineffective at reducing criminal 
offending. The near ubiquity of deterrence theory is partly 
attributed to its foundations, including the readily-grasped 
propositions of early philosophers in the sphere and the relative 
liberalism of the approach in the context of the more barbaric 
practices of the time of its adoption. However, despite the 
eagerness with which judges and policymakers have addressed 
sentencing in terms of deterrence, studies conducted over the past 
several decades have failed to produce compelling evidence for the 
effectiveness of punishment as a deterrent. To increase the 
deterrent effect of punishment, evidence supports maximisation of 
certainty and celerity, alongside the maintenance of an optimum 
level of severity. However, alternative approaches may decrease 
the costs associated with crime reduction and act as more effective 
means to reduce the crime rate. This article reviews the wide body 
of work surrounding the study of general deterrence as a method 
of decreasing crime, from its founding principles through the 
pertinence of certainty, celerity, and severity. After reviewing the 
practical implications of the research, it is recommended that the 
principles established throughout the literature be heeded by 
policymakers who presently spend excessively on an outdated and 
ineffective strategy for preventing crime. 

 
  †. Executive Director, Centre on the Legal Profession, Deakin Law School, 
Deakin University. 
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I. INTRODUCTION 

Punishment is awarded to wrongdoers in varying 
proportions1 with different justifications across the world.2 In 
mature jurisdictions, the quantum of punishment inflicted is 
typically calculated by assigning relative importance to the 
jurisdiction’s goals of punishment.3 In this article, I will focus on 
general deterrence, a frequently cited goal for administering the 
most severe forms of punishment,4 including incarceration and 
death.5 Specifically, I examine and question the value of 
deterrence as a goal for punishment. 

Deterrence has long been used as a rationale for 
punishment.6 Public displays of punishment such as lashings, 
beatings, and the death penalty have been used throughout 
history to deter prohibited behaviour.7 However, none enjoy such 
widespread contemporary use as the practically ubiquitous 
employment of incarceration.8 

Even though intuitively accepted as a justification for 
punishment,9 deterrence—and the field of sentencing law more 
broadly—is rarely subjected to significant scrutiny by the 
governments and judiciaries which employ it as a sentencing 
principle.10 Through a detailed review of the current 
criminological literature and empirical studies in this field, this 

 
 1. Jeremiah Mosteller, Proportional Punishment: Does it Lead to More Crime?, 12 
LIBERTY U. L. REV. 375, 378 (2018).  
 2. TERANCE D. MIETHE & HONG LU, PUNISHMENT: A COMPARATIVE HISTORICAL 

PERSPECTIVE 4 (2005). 
 3. See, e.g., Sentencing Act 1991 (Vic) s 5 (Austl.). 
 4. Kevin M. Carlsmith, et al., Why Do We Punish? Deterrence and Just Deserts as Motives 
for Punishment, 83 J. PERSONALITY & SOC. PSYCHOL. 284, 284–85 (2002). 
 5. Michael L. Radelet & Ronald L. Akers, Deterrence and the Death Penalty: The Views 
of the Experts, 87 J. CRIM. L. & CRIMINOLOGY 1, 2 (1996). 
 6. Kelli D. Tomlinson, An Examination of Deterrence Theory: Where Do We Stand?, 80 
FED. PROB. 33, 33 (2016). 
 7. See MICHEL FOUCAULT, DISCIPLNE AND PUNISH: THE BIRTH OF THE PRISON (Alan 
Sheridan trans., Pantheon Books 1977) (1975) (explaining the types of public displays of 
punishment and disucussing its deterrent effect). 
 8. STEPHEN C. MCGUINN, PRISON MANAGEMENT, PRISON WORKERS, AND PRISON 

THEORY: ALIENATION AND POWER 40 (2015).  
 9. Kevin C. Kennedy, A Critical Appraisal of Criminal Deterrence Theory, 88 DICK. L. 
REV. 1, 7 (1983). 
 10. Geraldine Mackenzie, A Question of Balance: A Study of Judicial Methodology, 
Perceptions and Attitudes in Sentencing 31 (2001) (unpublished Ph.D. thesis, University 
of New South Wales) (on file with the University of New South Wales).  
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article analyses the effectiveness of imprisonment as a general 
deterrent to criminal behaviour by assessing assumptions 
surrounding the effectiveness of deterrence in crime reduction 
and their validity. In addition, the relative costs of implementing a 
criminal justice scheme that adheres to the deterrence theory are 
considered and evaluated. The article thus raises the important 
question of whether the use of deterrence theory is morally 
justifiable and economically efficient in reducing crime. In order 
to explore this question, this article is set out in three parts. 

Part II begins by defining deterrence, distinguishing 
between its specific and general forms, of which the latter provides 
the orientation for the rest of the article. It then examines the 
effectiveness of sentencing on deterrence. The nature of the 
relationship between general deterrence and sentencing, in both 
objective reality and subjective perception, is evaluated on the 
merits identified within existing literature. 

Part III develops the principles identified in Part II to 
evaluate the effectiveness of deterrence in practice. The 
assumptions underpinning the effective functioning of economic 
models are assessed against empirical evidence gathered across 
several jurisdictions. The communities targeted are identified and 
factored into relevant calculations for the more effective 
utilisation of general deterrence. For the purpose of this review, 
general deterrence is divided into smaller theories which are 
evaluated and integrated to form new and more effective 
sentencing policies. As with any empirical study, the research 
presented must be considered in light of the relative margins of 
error described alongside their presentation. 

Part IV introduces recent studies to evaluate the present 
use of deterrence as an object of sentencing. Alternative goals of 
sentencing are then explored. The positions of different 
jurisdictions are then compared to establish an optimum 
sentencing matrix to minimize criminal offending. Following this 
analysis, it is recommended that: 

 
1. Judiciaries and legislatures currently relying upon 
general deterrence should reassess the value of general 
deterrence as a sentencing objective in their own 
jurisdictions. The recommendations made in this 
article may be considered in adapting their respective 
sentencing matrices. 
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2. Any future measurement of general deterrence 
should consider the clarity with which a punishment is 
communicated to an offender rather than simply the 
severity of the punishment inflicted. It is further 
suggested that less severe punishments such as fines 
may be equally or more effective. 
3. Further research should be undertaken to 
supplement the available data and conclusions. 
Methods for conducting research should also be 
developed to allow more evidentially-supported 
conclusions. 

II. HISTORICAL DEVELOPMENT OF DETERRENCE THEORY 

The theory of deterrence contends that when applied 
appropriately, punishments can effectively shape behaviour so as 
to prevent future offending.11 Although the definition of 
deterrence and its relation to punishment has changed over 
time,12 and continues to be in flux to this day,13 a historical look at 
the development of deterrence theory gives insight as to how and 
why deterrence and punishment have intertwined.14 It further 
serves to guide sentencing law in the modern era, where specific 
goals are sought by judiciaries in the furtherance of deterrence-
based policy.15 

Based on the initial observations of Thomas Hobbes, 
Cesare Beccaria, and Jeremy Bentham, criminal deterrence theory 
implies that individuals evaluate the positive and negative 
outcomes of committing a crime before acting.16 Bentham 

 
 11. Ronald L. Akers, Rational Choice, Deterrence, and Social Learning Theory in 
Criminology: The Path Not Taken, 81 J. CRIM. L. & CRIMINOLOGY 653, 654 (1990).  
 12. Ihekwoaba D. Onwudiwe, et al., Deterrence Theory, in 1 ENCYCLOPEDIA OF PRISONS 

AND CORRECTIONAL FACILITIES 233, 236 (Mary Bosworth ed., 2005). 
 13. See David Crump, Deterrence, 49 ST. MARY’S L.J. 317, 318 (2018). 
 14. See Raymond Paternoster, How Much Do We Really Know About Criminal 
Deterrence?, 100 J. CRIM. L. & CRIMINOLOGY 765, 767–72 (2010)(hereinafter How Much Do 
We Really Know?). 
 15. See id. at 777–78. 
 16. CESARE BECCARIA, ON CRIMES AND PUNISHMENTS AND OTHER WRITINGS 21 
(Richard Bellamy ed., Richard Davies trans., Cambridge Univ. Press, 1995) (hereinafter 
BECCARIA Davies trans.); 1 JEREMY BENTHAM, Principles of Penal Law, in THE WORKS OF 

JEREMY BENTHAM 361 (Russell & Russell 1962) (1843)(hereinafter Penal Law); THOMAS 

HOBBES, LEVIATHAN: OR THE MATTER, FORME, & POWER OF A COMMON-WEALTH 

ECCLESIASTICALL AND CIVILL 18 (Lerner Publ’g Grp., Inc. 2018) (1651). 
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contended that crime arises from the conscious, rational 
considerations of the individual.17 Accordingly, his model of 
human criminal behaviour is premised on the assumption that 
before the commission of a crime, an individual makes a rational, 
cost-benefit analysis concerning a given offence and only acts 
when the potential benefits are outweighed by the expected 
costs.18 

Thomas Hobbes, in his influential work, Leviathan 
described humans as neither inherently good nor bad.19 This 
position was in contrast to the religious views of the time, such as 
those espoused by Thomas Aquinas who believed that humans are 
drawn to perform morally “good” rather than “evil” acts as a result 
of theistic intention.20 Meanwhile, Hobbes argued that individuals 
are free to act as they choose, and that they have certain wants for 
which they will fight when their desires conflict with those of 
others around them.21 According to Hobbes, individuals act in 
their own self-interest—without considering the harm they may 
cause to others—as they seek gratification through material gain, 
personal safety, or the improvement of social reputation.22 
Therefore, a strong sovereign is needed to control these natural 
tendencies through punishment—a necessary ingredient for 
peace and harmony in society.23 Hobbes, in his theory of social 
contracts, held that individuals relinquish elements of their 
natural freedom to a government in exchange for that 
government’s protection through the maintenance of a peaceful 
society.24 While no system could prevent all crime, Hobbes 
believed the minimisation of crime can occur through the 
imposition of punishments that outweigh the benefits associated 
with committing offences, supporting deterrence as the 
justification for punishment following violation of the social 

 
 17. BENTHAM, supra note 16, at 399. 
 18. Id. at 392. 
 19. HOBBES, supra note 16, at 43–44.  
 20. BRIAN DAVIES, THE THOUGHT OF THOMAS AQUINAS 142 (1992). 
 21. HOBBES, supra note 16, at 113.  
 22. Id. at 119. 
 23. Clifford Orwin, On the Sovereign Authorization, 3 POL. THEORY 26, 31 (1975); 
Thomas Schrock, The Rights to Punish and Resist in Hobbes’s Leviathan, 44 W. POL. Q. 853, 
869 (1991).  
 24. HOBBES, supra note 16, at 156. 
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contract through proscribed criminal activity.25 Upholding a social 
contract between the state and its people was, under Hobbes’ 
philosophy, crucial to the continued existence of organised 
society.26 

Influenced by the concept of the social contract, Cesare 
Beccaria developed a theory on crime and punishment which 
questioned the right of the state to inflict punishments on citizens 
in response to crime.27 He followed the utilitarian views posited by 
Enlightenment writers of the time, including Hobbes, who argued 
that any existing or prospective law should be evaluated according 
to its effectiveness in securing the “greatest happiness shared by 
the greatest number.”28 In line with Hobbes, Beccaria stated that 
offenders and individuals are, more generally, rationally self-
interested and therefore only commit crimes if the benefits exceed 
the costs,29 stating, “punishments are unjust when their severity 
exceeds what is necessary to achieve deterrence.”30 Accordingly, 
he emphasised the importance of sovereigns imposing 
punishments proportionate to crimes,31 warning that excessive 
severity would not deter criminal activity but may increase its 
prevalence.32 Beccaria proposed improvements to the certainty 
and celerity of punishments as more effective means of crime 
prevention, arguing that excessive punishment could only be seen 
as “capricious, superfluous, and repressive.”33 

Beccaria advocated for the protection of individuals who 
embrace and accord with the law,34 emphasising that only swift 
and certain punishment for offenders would guarantee the 
deterrent effect sought by the legal system.35 He further 
endeavoured to bring public favour to the law through 
apportioning punishments to offenders in accordance with 
objective principles of sentencing, rather than the more 
 
 25. Id. at 299–300.  
 26. Id. at 430.  
 27. BECCARIA Davies trans., supra note 16, at 10. 
 28. CESARE BECCARIA, ON CRIMES AND PUNISHMENT 8 (Henry Paolucci trans., 
Prentice-Hall 1963) (1764)(hereinafter BECCARIA Paolucci trans.). 
 29. Id. at 17. 
 30. Onwudiwe, supra note 12, at 234.  
 31. BECCARIA Paolucci trans., supra note 28, at 14. 
 32. See id.  
 33. Onwudiwe, supra note 12, at 234.  
 34. See BECCARIA Paolucci trans., supra note 28, at 44. 
 35. See id. at 42.  
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Draconian precedents of the time.36 These humane and 
progressive concepts were promptly put into practice by reformists 
desperate for change across continental Europe and were met 
with enthusiasm and admiration in England.37 However, many 
conservative forces in England considered his arguments as only 
applicable to continental penal systems and not to the British.38 

Jeremy Bentham was one of the principal philosophers 
behind deterrence theory.39 Bentham based his work on the 
premise that there are no two identical crimes, just as there are no 
two identical individuals.40 Subsequently, Bentham proposed that 
the law consider factors relevant to an offence before causing 
harm for the sake of public protection.41 This theory proposed 
that individuals only decide to commit offences if the potential 
benefits or pleasures outweigh the potential costs or pain.42 
Bentham introduced the principle of utility to the conversation of 
deterrence as measured by the gain or loss produced by an action 
or event for a given party, such as an individual or community at 
large.43 From Bentham’s perspective, utility is achieved by 
increasing “benefit, advantage, pleasure, good, or happiness, . . . 
or . . . to prevent the happening of mischief, pain, evil, or 
unhappiness.”44 In general, utility serves to improve overall 
individual or community wellbeing by ensuring that the 

 
 36. See David Young, Introduction to CESARE BECCARIA, ON CRIMES AND PUNISHMENT 
xiii, xiv (David Young trans., Hackett Publ’g 1986) (1764)(hereniafter BECARRIA Young 
trans.).  
 37. See LEON RADZINOWICZ, A HISTORY OF ENGLISH CRIMINAL LAW AND ITS 

ADMINISTRATION FROM 1750: THE MOVEMENT FOR REFORM, 1750-1833, 278–80 (1948). 
 38. See Douglas Hay et al., Property, Authority and the Criminal Law, in ALBION’S FATAL 

TREE: CRIME AND SOCIETY IN EIGHTEENTH-CENTURY ENGLAND 17, 58 (1975) (“[T]he 
rhetoric of Whiggism denied that arbitrary measures existed and claimed that the 
criminal law was already fixed and determinate.”). 
 39. See Gilbert Geis, Pioneers in Criminology VII—Jeremy Bentham (1748-1832), 46 J. 
CRIM. L., CRIMINOLOGY, & POLICE SCI. 159, 165 (1955). 
 40. Tony Draper, An Introduction to Jeremy Bentham’s Theory of Punishment, 5 J. 
BENTHAM STUD. 1, 2 (2002).  
 41. See RADZINOWICZ, supra note 37, at 307.  
 42. See Penal Law, supra 16, at 249.  
 43. See Geis, supra note 39, at 160–64.  
 44. JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND 

LEGISLATION 14–15 (Batoche Books 2000) (1781). 
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community’s interests—being the sum of all its members’ 
interests—are met.45 

Based on his theory of utilitarianism, Bentham 
incorporated many of Beccaria’s views to justify his understanding 
of the proper functioning of legal punishment.46 Bentham 
inspired a profound change to the prevailing understanding of 
law and punishment,47 combining the differing influences of 
Montesquieu and Beccaria with a decisive repudiation of the more 
traditionalist views of common law and the social contract.48 In 
contrast to prevailing theories of punishment, Bentham’s views 
were liberal and modern.49 His philosophy was wide enough to 
allow multiple sanctions to be utilised with efficiency dictated only 
by the effect of a given punishment on his “four sources of pain 
and pleasure”—physical, political, moral, and religious.50 

Since Bentham’s early formulation, the importance of 
deterrence as a punishment goal has been embedded in 
criminology.51 Sir John Salmond contended that, “[p]unishment 
is before all things deterrent, and the chief end of the law of crime 
is to make the evildoer an example and a warning to all that are 
like-minded with him.”52 The significance of deterrence—
although it has waxed and waned over time53—has guided jurists, 
criminologists, and policymakers in their quest to reduce crime.54 

 
 45. See Robert Lloyd Richards, Ethics: Utilitarianism, PAIN COMMUNITY CTR., 
http://www.paincommunitycentre.org/article/ethics-utilitarianism (last visited Oct. 14, 
2018). 
 46. See Bernard Harcourt, Becarria’s On Crimes and Punishments: A Mirror on the 
History of the Foundations of Modern Criminal Law 89 (Univ. of Chi. Law Sch., Coase-
Sandor, Inst. Law & Econ., Working Paper No. 638, 2013). 
 47. Draper, supra note 40, at 6. 
 48. See DAVID LIEBERMAN, THE PROVINCE OF LEGISLATION DETERMINED 155 (1989); 
see also Philip Schofield, ‘Professing Liberal Opinions’: The Common Law, Adjudication and 
Security in Recent Bentham Scholarship, 16 J. LEGAL HIST. 350, 354 (1995) (discussing 
Bentham’s critique of the common law and judge-made law).  
 49. See Paul Kelly, Jeremy Bentham, 1745-1832, LIBERAL HIST. (last modified May 31, 
2015), https://liberalhistory.org.uk/history/bentham-jeremy. 
 50. DAVID MILLS DANIEL, BRIEFLY: BENTHAM’S AN INTRODUCTION TO THE PRINCIPLES 

OF MORALS AND LEGISLATION 4142 (2009). 
 51. How Much Do We Really Know?, supra note 14, at 765–66. 
 52. JOHN SALMOND, JURISPRUDENCE 111 (Glanville L. Williams ed., 10th ed. 1947).  
 53. How Much Do We Really Know?, supra note 14, at 765. 
 54. Paul H. Robinson & John M. Darley, The Role of Deterrence in the Formulation of 
Criminal Law Rules: At its Worst When Doing its Best, 91 GEO. L.J. 949, 950–51 (2003). 
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Critics of deterrence theory condemn the use of 
punishment as a means to control the public’s behaviour,55 instead 
positing that punishment is deserved by perpetrators according to 
retributivist principles.56 A natural consequence of this argument 
is that inflicting excessive punishment on a wrongdoer for the sole 
purpose of deterring others’ criminal behaviour may be 
considered immoral.57 Meanwhile, deterrence theory necessarily 
condones human suffering by proposing that the victimisation of 
offenders itself has a degree of social utility.58 

In 1975, noted criminologist J. P. Gibbs gave the first 
systematic yet conventional definition of deterrence which 
remains relevant today.59 In his primary work Crime, Punishment 
and Deterrence, Gibbs defined “‘deterrence’ as the omission or 
curtailment of criminal activity . . . as reducing the risk that 
someone will be punished as a response to the activity,”60 
providing a clear yet narrow definition of deterrence emphasising 
individuals’ avoidance of crime in response to fear of 
punishment.61 However, he subsequently posited the impossibility 
of determining whether the effectiveness of deterrence was 
created by the punishment itself or the threat of punishment.62 He 
held that this difficulty arose primarily for three distinct reasons: 
the first being cognition cannot be easily detected; the second 
linking internal characteristics to manifest behaviour as 

 
 55. See, e.g., Chad Flanders, Can Retributivism Be Saved?, 2014 BYU L. REV. 309 passim 
(2014). 
 56. See, e.g., Carlsmith et al., supra note 4, at 284.  
 57. Compare Samuel J.M. Donnelly, Capital Punishment: A Critique of the Political and 
Philosophical Thought Supporting the Justices’ Positions, 24 ST. MARY’S L.J. 1, 3–4 (1992) 
(concluding Justice Brennan’s position against capital punishment is “grounded in 
respect for each person’s human dignity”), with Jack P. Gibbs, Preventative Effects of Capital 
Punishment Other Than Deterrence, 14 CRIM. L. BULL. 34, 34–36 (1978)(hereinafter 
Preventative Effects) (connecting capital punishment with deterrence). 
 58. E.g., Carlsmith, supra note 4, at 297 (expressed as the principle of “moral 
proportionality”).  
 59. See JACK P. GIBBS, CRIME, PUNISHMENT, AND DETERRENCE 2–3 (1975)(hereinafter 
GIBBS CRIME); see also, e.g., Jodi L. Short, Competing Normative Frameworks and the Limits of 
Deterrence Theory: Comments on Baker and Griffith’s Ensuring Corporate Misconduct, 38 L. & 

SOC. INQUIRY 493, 496–97 (2013). 
 60. See GIBBS CRIME, supra note 59, at 39.  
 61. Contra id. at 32–35 (defining absolute deterrence, restrictive deterrence, and 
specific deterrence). 
 62. Preventative Effects, supra note 57, at 34, 40.  
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inferential; and the third being available data may be 
inappropriate.63 

Gibbs highlighted the futility of establishing the 
effectiveness of deterrence and the subsequent difficulties faced by 
researchers in this field.64 Based on these perceived difficulties, it 
is surprising how readily Gibbs dismissed some of the most 
contemporary arguments on deterrence.65 In direct contrast with 
later jurists, such as Nagin and Durlauf,66 Gibbs criticized the 
general inadequacy of the research, emphasising his opinion that 
future research in this sphere would ultimately prove futile.67 
Instead, Gibbs encouraged further study regarding the 
preventative effects of punishment68 to establish whether 
punishment can lead to a reduction in crime through mechanisms 
other than deterrence.69 

Despite the lack of a universally agreed-upon definition of 
deterrence,70 all definitions advance situations wherein potential 
offenders—in determining whether they elect to commit a 
crime—are drawn to avoid such a course of action out of fear of 
consequences.71 Bentham’s theory of expected utility was 
eventually developed into a more sophisticated form known as 
rational choice theory.72 This in essence assumes that individuals’ 
behaviour is the product of conscious and rational decision-
making by reference to the risks and rewards applicable to any 
criminal enterprise.73 Offending behaviour under this framework 

 
 63. Ellen A. C. Raaijmakers et al., Why Longer Prison Terms Fail to Serve a Specific 
Deterrent Effect: An Empirical Assessment on the Remembered Severity of Imprisonment, 23 
PSYCHOL., CRIME & L. 32, 33 (2017).  
 64. GIBBS CRIME, supra note 59, at 12–21.  
 65. Id. 
 66. See Steven N. Durlauf & Daniel S. Nagin, Imprisonment and Crime: Can Both be 
Reduced?, 10 CRIMINOLOGY & PUB. POL’Y, 13, 13–14, 39 (2011). 
 67. Jack P. Gibbs, Crime, Punishment, and Deterrence, 48 SW. SOC. SCI. Q. 515, 530 
(1968).  
 68. Charles R. Tittle, Book Review, 83 AM. J. SOC. 249, 249 (1977)(reviewing JACK P. 
GIBBS, CRIME, PUNISHMENT, AND DETERRENCE (1975)). 
 69. Id.  
 70. Kirk R. Williams & Richard Hawkins, Perceptual Research on General Deterrence: A 
Critical Review, 20 LAW & SOC’Y REV. 545, 546 (1986). 
 71. Daniel Nagin, Deterrence in the Twenty-First Century, 42 CRIME & JUST. 199, 201 
(2013) (hereinafter Twenty-First Century).  
 72. Ronald L. Akers, Rational Choice, Deterrence, and Social Learning Theory in 
Criminology: The Path Not Taken, 81 J. CRIM. L. & CRIMINOLOGY 653, 653 (1990).  
 73. Id. at 654.  
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is therefore premised on one’s calculation of individual 
advantage.74 

Gary Becker was the forerunner in presenting economic 
models to evaluate deterrence effects.75 His main contribution to 
the field was the novel proposition that the traditional economic 
theory of optimal resource allocation may be employed in the 
criminal justice sphere to determine which policies best reduce 
criminal activity.76 This inter-disciplinary insight has enabled 
policymakers to understand questions of crime deterrence as a 
resource allocation problem,77 allowing economic tools widely 
used throughout the twentieth century to be turned to sentencing 
reform.78 Becker further argued that this unique synergy allows 
better evaluation of non-monetary factors, such as imprisonment 
or reduced violent crime, by viewing them as costs or benefits to 
society and of variable factors which affect both costs and revenue 
under the system.79 

Becker’s ground-breaking use of econometric analytical 
tools in the prevention of crime applied optimisation algorithms 
by designating negative outcomes from criminal offending as 
“costs” and then calculating the most efficient way to minimise 
them.80 Becker’s analysis targets five suggested relationships that 
most effectively capture relevant variables to efficiently allocate 
resources to crime prevention.81 These are the costs of crime as a 
function of crimes committed multiplied by their individual costs; 
the quantity of offences; the scale and category of punishment; the 
number of arrests, convictions, and subsequent punishment and 
the direct costs of such enforcement; the number of convictions 

 
 74. Ronald V. Clarke & Marcus Felson, Introduction: Criminology, Routine Activity, and 
Rational Choice, in 5 ADVANCES IN CRIMINOLOGICAL THEORY 1, 5 (Freda Adler & William 
Laufer eds., 1993); Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. POL. 
ECON. 169, 191 n.35 (1968); see Philippe Mongin, Spurious Unanimity and the Pareto 
Principle, 32 ECON & PHIL. 511 (2016). 
 75. Agnar Sandmo, Gary Becker’s Contributions to Economics, 95 SCANDINAVIAN J. ECON. 
7, 14 (1993). 
 76. See James S. Coleman, The Impact of Gary Becker’s Work on Sociology, 36 ACTA 

SOCIOLOGICA 169 passim (1993).  
 77. Id. at 172. 
 78. Shawn Bushway & Peter Reuter, Economists’ Contribution to the Study of Crime and 
the Criminal Justice System, 37 CRIME & JUST. 389, 389–97 (2008).  
 79. Becker, supra note 74, at 209.  
 80. Id.  
 81. Id. at 172.  
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and the costs of the punishment itself; and the number of offences 
and private costs of prevention.82 

Effectively, the decision to commit crime under the 
economic model posited by Becker is a function of the relative 
utility and probability of three distinct outcomes: committing the 
crime and evading apprehension, committing the crime and being 
apprehended, and not committing the crime.83 The decision to 
commit a crime will, under this model, only be made if the 
expected utility of its commission exceeds the expected utility of 
its non-commission.84 The expected net utility of committing a 
crime can be readily calculated by multiplying the utilities, 
whether positive or negative, by the respective probabilities of 
capture or evasion.85 

In terms of optimising interventions, scholars have 
expanded on this theory to propose that the aim of punishment 
should be to minimise social losses flowing from offences, such as 
loss of income.86 By assessing the minimum value of the 
probability of capture or utility of committing a crime, the 
required level of intervention to optimise outcomes may be 
determined.87 Other factors may be added to this optimisation 
equation to increase its sensitivity in accordance with empirical 
data such as the inclusion of variables concerning an offender’s 
individual criminal record.88 The relative costs of interventions 
must also be considered as a function of costs saved through such 
action for policymakers to determine where resources should be 
allocated in the criminal justice system.89 

 
 82. Id.; see also Dietrich Earnhart & Lana Friesen, Certainty of Punishment Versus 
Severity of Punishment: Deterrence and the Crowding Out of Intrinsic Motivation passim 
(Sept. 24, 2014) (unpublished manuscript) (on file with the authors) (using Becker’s 
model in an empirical assessment).  
 83. Becker, supra note 74, at 176‒77. 
 84. Id. at 177‒79. 
 85. Id. at 177. 
 86. See, e.g., Kathryn McCollister et al., The Cost of Crime to Society: New Crime-Specific 
Estimates for Policy and Program Evaluation, 108 DRUG & ALCOHOL DEPENDENCE 98 passim 

(2010).  
 87. Becker, supra note 74, at 212.  
 88. PETER SCHMIDT & ANN WHITE, AN ECONOMIC ANALYSIS OF CRIME AND JUSTICE: 
THEORY, METHODS, AND APPLICATIONS 276–77 (1984); see also Becker, supra note 74, at 
170.  
 89. Becker, supra note 74, at 170–71. 
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Further economic models have been developed to test 
deterrence effects while considering certainty and severity90 as well 
as to overcome the Beckerian tendency to confuse the results of 
deterrence and incapacitation.91 This was partially achieved 
through the creation of “infinitely lived agents,” allowing 
probabilities to be assigned to their actions across periods so that 
in some of those periods the modelled offenders were 
incapacitated through imprisonment and thus more accurately 
reflecting practical realities.92 Scholars have further refined 
economic analysis through a model seeking to evaluate criminal 
deterrence by incorporating multiple psychological and 
sociological factors as indicators of offender behaviour.93 As has 
been a consistent theme throughout the reviewed literature, 
findings suggest that alterations to punishment severity yield no 
significant changes to the deterrent value of a given punishment 
where levels of certainty and celerity are unchanged from the 
contemporary average.94 

From the perspective of the organisation seeking to deter, 
Nagin has identified four possible outcomes of targeted 
deterrence: 

 
1. The offender successfully carries out the crime; 
2. The offender does not successfully carry out the 
crime but not by way of apprehension; 
3. The offender does not successfully carry out the 
crime due to apprehension but is not convicted; and 
4. The offender does not successfully carry out the 
crime due to apprehension and is subsequently 
convicted.95 

 

 
 90. Aaron Chaflin & Justin McCrary, Criminal Deterrence: A Review of the Literature, 55 

J. ECON. LITERATURE 5, 12 (2017). 
 91. Id. at 13.  
 92. Daniel Kessler & Steven Levitt, Using Sentence Enhancements to Distinguish Between 
Deterrence and Incapacitation, 42 J.L. & ECON. 343, 346 (1999).  
 93. See, e.g., Ann Dryden Witte, Estimating the Economic Model of Crime with Individual 
Data, 94 Q.J. ECON. 57 (1980) (note that this particular model was more concerned with 
the specific deterrent effect of sentencing).  
 94. Becker, supra note 74, at 212. 
 95. Twenty-First Century, supra note 71, at 207.  
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In a criminal justice sense, only the fourth outcome is 
desirable as it demonstrates the effective and proper exercise of 
deterrence.96 Importantly for the present discussion, Nagin 
surmised that the offender’s perception of probabilities would 
significantly influence the probability of their decision to offend 
and that the likelihood of offending is inversely proportional to 
the probability of apprehension.97 In addition, the ways in which a 
potential offender perceives the relative costs of offending, 
including formal and informal sanctions, apprehension costs, and 
losses of revenue due to apprehension, are instrumental in their 
eventual decision to offend.98 

Once these costs are recognised, probabilities may be 
assigned to their incidence.99 Then through econometric analysis, 
a corresponding matrix that appropriately separates the various 
outcomes with respect to the goal of deterrence can be 
discerned.100 This can give researchers, policymakers, and other 
stakeholders vital information to recognise individuals and 
situations prone to criminal activity and to quantify its likelihood 
whilst also allowing for subsequent evaluation of the outcomes of a 
given policy with far greater accuracy and certainty.101 
Policymakers can therefore use this tool to frame the complex 
probability matrices utilised by economists in a more 
comprehensible, “real world” setting, as opposed to more 
theoretical approaches.102 

However, it should be noted that the model is underscored 
by the assumption that expected costs and benefits determined by 
the offender are relevant factors in determining future 
offending.103 Additionally, an analysis of costs and benefits 
necessarily limits its scope to crimes where there has been some 

 
 96. Id. 
 97. Id. at 251–52.  
 98. See Williams & Hawkins, supra note 70.  
 99. Becker, supra note 74, at 172. 
 100. See id. at 209.  
 101. Chaflin & McCrary, supra note 90, at 7. 
 102. Id. 
 103. Becker, supra note 74, at 212.  
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degree of premeditation, thereby excluding the plethora of crime 
undertaken without due consideration by the offender.104 

However, in practice it is unlikely that a majority of 
offenders analyse the economic or social benefits of crime.105 
Rather, many contemporaneous and transient factors—such as 
passion, rage, or inebriation—form grounds for criminal activity 
without the offender necessarily perceiving any benefit to their 
actions.106 This point was clearly articulated by the Supreme Court 
of the United States in Gregg v. Georgia,107 stating “there are 
murderers, such as those who act in passion, for whom the threat 
of death has little or no deterrent effect.”108 In support of these 
contentions, half of all state prisoners in the United States were 
intoxicated at the time of their offence.109 Accordingly, rational 
choice—an integral assumption underlying the successful 
implementation of the deterrence theory—is not universally 
applicable.110 

It is proposed in this article that the theory presented by 
Bentham—which expands the concept of punishment beyond 
sentencing and physical pain111—has the potential to contribute to 
the development of an efficient policy of crime reduction whereby 
each crime, criminal, and targeted group of potential criminals 
are analysed individually to determine the most appropriate 
punishment. 

A. General and Specific Deterrence 

Deterrence is ordinarily divided into the categories of 
general112 and specific113 with each playing an integral role in the 

 
 104. See, e.g., Michael J. Zydney Mannheimer, Not the Crime but the Cover-Up: A 
Deterrence-Based Rationale for the Premeditation-Deliberation Formula, 86 IND. L.J. 879, 909 
(2011). 
 105. Mirko Bagaric, The Negation of Venting in Australian Sentencing: Denouncing 
Denunciation and Retribution, 88 AUSTRALIAN L.J. 502, 509 (2014).  
 106. Nicole A.K. Matlock, Reasonable Rage: The Problem with Stereotypes in Provocation 
Cases, 6 WASH. U. JURIS. REV. 371, 371–72 (2014). 
 107. Gregg v. Georgia, 428 U.S. 153, 185–86 (1976). 
 108. Id. at 185. 
 109. CHRISTOPHER MUMOLA, DEP’T OF JUSTICE, SUBSTANCE ABUSE AND TREATMENT, 
STATE AND FEDERAL PRISONERS, 1997, at 2 (1999).  
 110. Mannheimer, supra note 104, at 905. 
 111. Draper, supra note 40, at 8–9. 
 112. Jon L. Proctor & Michael Pease, Parole as Institutional Control: A Test of Specific 
Deterrence and Offender Misconduct, 80 PRISON J. 39, 40 (2000). 
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criminal justice system.114 General deterrence can be described as 
deterring the general public through awareness of the 
punishments inflicted for the offense.115 Proponents of general 
deterrence believe that awareness of the pain and humiliation of 
the punishments suffered by offenders, especially capital 
punishment, discourages members of the public to act in a 
manner which may subject them to the same fate.116 The use of 
the death penalty and corporal punishment are prime examples of 
general deterrence.117 Historically and in a few modern 
jurisdictions, these punishments were carried out in public, 
allowing others to witness and hopefully be deterred from 
committing such crimes.118 

Whereas general deterrence targets the decision-making 
processes of potential offenders,119 specific deterrence applies 
after an offender has already experienced a given punishment.120 
Theoretically, the offender is subsequently deterred from future 
offending to avoid future punishment.121 These two concepts 
overlap as a particular sentence may act both as a general and 
specific deterrent: specifically for the offender who committed the 
crime122 and generally as an example to others who may be 
weighing the potential costs and benefits of a crime’s 
commission.123 

To evaluate the effectiveness of deterrence, general and 
specific deterrence can further be distinguished into absolute and 
marginal deterrence.124 However, this article deals primarily with 
marginal general deterrence and its effectiveness in the 

 
 113. Id. 
 114. Kennedy, supra note 9, at 1–3. 
 115. Mirko Bagaric & Theo Alexander, (Marginal) General Deterrence Doesn’t Work—and 
What It Means for Sentencing, 35 CRIM. L.J. 269, 26970 (2011).  
 116. Johannes Andenaes, The Morality of Deterrence, 37 U. CHI. L. REV. 649, 653 (1970).  
 117. Tomlinson, supra note 6, at 33. 
 118. Onwudiwe, supra note 12,  at 233. 
 119. Proctor & Pease, supra note 112, at 40. 
 120. FOUCAULT, supra note 7, at 98. 
 121. DONALD RITCHIE, SENTENCING ADVISORY COUNCIL, SENTENCING MATTERS: DOES 

IMPRISONMENT DETER? A REVIEW OF THE EVIDENCE 7 (2011), https://www.sentencing 
council.vic.gov.au/sites/default/files/publication-documents/Does%20Imprisonment%2 
0Deter%20A%20Review%20of%20the%20Evidence.pdf. 
 122. Id. 
 123. Id.  
 124. Id. at 3. 
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prevention of crime. Specifically, it discusses how general 
deterrence as a goal of sentencing can be ineffective.125 

B. Key Components of Deterrence 

Deterrence theory relies on three variables which affect its 
calculus and capacity to deter offenders from committing 
crimes.126 The three variables are: (1) the certainty of punishment; 
(2) the severity of the punishment; and (3) the celerity (swiftness) 
with which the punishment is imposed.127 

This section will discuss and refute each of these in turn. 
Comparing the ideals and logic of the philosophy with empirical 
evidence shows these key components of using sentencing as 
punishment are ineffective in acting as deterrents. The 
ineffectiveness is later shown in the application of these principles. 

1. Certainty 

The effectiveness of deterrence depends on whether the 
potential criminal is certain of the punishment to be inflicted if 
they are to commit a given crime.128 This article contends that 
certainty of punishment is directly proportional to and the most 
crucial factor in determining the effectiveness of punishment as a 
deterrent. 

The certainty variable has been further refined to suggest 
that effectiveness depends more on the perception of certainty 
than the objective reality of certainty.129 That is, the actual chance 
of capture is less relevant to a deterrent effect than the perceived 
chance.130 For example, increases to highway patrol units over 
holiday weekends tend to deter speeding because of the fear of 
receiving a fine131 due to the perceived higher risk of getting a 
ticket.132 Statistically, the larger volumes of traffic on the roads 
 
 125. Id. at 17. 
 126. JAY LIVINGSTON, CRIME & CRIMINOLOGY 501 (2d ed. 1996). 
 127. Id.  
 128. Twenty-First Century, supra note 71, at 201.  
 129. See Williams & Hawkins, supra note 70.  
 130. Steven Klepper & Daniel Nagin, The Deterrent Effect of Perceived Certainty and 
Severity of Punishment Revisited, 27 CRIMINOLOGY 721, 738–39 (1989).  
 131. VALERIE WRIGHT, THE SENTENCING PROJECT, DETERRENCE IN CRIMINAL JUSTICE: 
EVALUATING CERTAINTY VS. SEVERITY OF PUNISHMENT 2 (2010), https://www.sentencing 
project.org/wp-content/uploads/2016/01/Deterrence-in-Criminal-Justice.pdf. 
 132. Id.  
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over these periods, however, could also outweigh the additional 
police presence and keep the probability of apprehension 
approximately the same.133 This example demonstrates that 
despite the true state of certainty surrounding apprehension and 
punishment, subjective views may prove more dominant in 
changing behaviour.134 

Beccaria observed that “[o]ne of the greatest curbs on 
crime is not the cruelty of punishments, but their 
infallibility . . . . The certainty of a punishment, even if it be 
moderate, will always make a stronger impression.”135 He 
subsequently argued for total adherence to certainty as the 
guiding principle on questions of sentencing.136 The certainty of 
punishment may be reasoned to be a function of linear events in a 
typical offender’s timeline—that is, following the commission of a 
crime, the probability that the offender will be apprehended and 
then subsequently prosecuted, convicted, and sanctioned.137 This 
creates a set of conditional probabilities on which the certainty of 
punishment can be based as each step along this path is a point at 
which an offender can escape legal consequences.138 

2. Severity 

An important question in determining the relationship 
between deterrence and crime prevention is whether the severity 
of a given sentence is directly proportional to its deterrent 
effect.139 While many would presume to answer this question in 
the affirmative,140 a wide body of empirical research has 
challenged this presumption, finding it to be unsupported.141 
Empirical data shows that punishment most effective as a 
deterrent only when it is proportional to the crime,142 with 
excessive or deficient sentences demonstrating unreliable 

 
 133. See id. at 2, 4.  
 134. See id. 
 135. BECCARIA Young trans., supra note 36, at 46. 
 136. Id. 
 137. Twenty-First Century, supra note 71, at 209–10.  
 138. See id. at 241–42.  
 139. See WRIGHT, supra note 131, at 1, 4–5. 
 140. Id. at 5. 
 141. Bagaric & Alexander, supra note 115, at 283.  
 142. Samuel Kramer, An Economic Analysis of Criminal Attempt: Marginal Deterrence and 
the Optimal Structure of Sanctions, 81 J. CRIM. L. & CRIMINOLOGY 398, 405–06 (1990).  
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deterrent effects.143 Establishing optimal punishment severity is 
therefore imperative to the goal of deterrence.144 

This principle of proportionality has a constitutional basis 
in certain jurisdictions, such as the United States,145 where 
disproportionately severe punishments violate an offender’s right 
to due process and the constitutional proscription of “cruel and 
unusual punishment” inflicted by the state.146 Disproportionally 
severe punishments are not just unconstitutional and immoral; 
they can also be counter-productive and increase the crime rate 
due to mistrust in the administering authority.147 This is a result of 
a “defiance effect” whereby individuals who feel they have been 
denied procedural justice as offenders become increasingly likely 
to offend as a result of their experience.148 This effect is 
considered to generalise to a wider group when lack of faith in the 
system becomes prominent enough.149 

 a. Certainty v. Severity of Punishment 

Current sentencing policies—especially the significant use 
of incarceration—have fallen under scrutiny by policymakers, 
legal scholars, and researchers who question the effectiveness of 
severe punishments.150 Generally, research and analysis have 
indicated that increasing the certainty of a punishment as opposed 
to its severity may more effectively enhance its deterrence effect.151 

For instance, the Canadian Sentencing Commission, 
following thorough evaluation of data surrounding the use of 
punishment as a deterrent, concluded that “the evidence did not 
support the deterrent impact of harsher sentences.”152 Similarly, 
the Institute of Criminology at Cambridge University reviewed a 

 
 143. Id. at 404.  
 144. Id. at 405–06. 
 145. U.S. CONST. amends. V, VIII. 
 146. Id. 
 147. Lawrence W. Sherman, Defiance, Deterrence, and Irrelevance: A Theory of the 
Criminal Sanction, 30 J. RES. CRIME & DELINQ. 445, 452 (1993).  
 148. Id. at 465.  
 149. Id. at 456.  
 150. See, e.g., TODD R. CLEAR, IMPRISONING COMMUNITIES: HOW MASS INCARCERATION 

MAKES DISADVANTAGED NEIGHBORHOODS WORSE (2007).  
 151. WRIGHT, supra note 131, at 1. 
 152. Anthony N. Doob & Cheryl Marie Webster, Sentence Severity and Crime: Accepting 
the Null Hypothesis, 30 CRIME & JUST. 143, 148 (2003).  
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number of prominent studies in the field of deterrence research 
and produced a report in 1999 summarising that the studies 
reviewed did not provide a basis for inferring that increasing the 
severity of sentences generally is capable of enhancing deterrent 
effects.153 The report further noted a reduction in crime rates in 
countries where certainty of punishment was greater than in 
countries with lower levels of certainty.154 Scholars, such as Daniel 
Nagin and Greg Pogarsky, reached similar conclusions and 
extended their analysis further, stating that “punishment certainty 
is far more consistently found to deter crime than is punishment 
severity, and the extralegal consequences of crime seem at least as 
great a deterrent as do the legal consequences.”155 

Similar findings have been presented by several micro-level 
studies on deterrence with regards to the deterrent effect of 
certainty over severity.156 Significant deterrent effects associated 
with punishment severity were only evident in crimes such as 
driving under the influence of alcohol, petty theft, and tax 
evasion.157 In other cases, punishment severity demonstrated no 
strong consistent deterrent effect.158 Earnhart and Friesen,159 in 
their 2014 study concerning punishment certainty and severity, 
made use of theoretical measures of probability of capture and 
punishment severity based on sanctions imposed under 
environmental legislation in the United States.160 The detailed 
empirical analysis indicated that enforcement served as the 
primary driver of deterrence, with neither certainty nor severity 
being particularly effective without adequate enforcement.161 
Enforcement may in this context be seen as a supporting element 
of both certainty and severity, with the two serving as components 
of the greater whole.162 The study also found that though both 

 
 153. ANDREW VON HIRSCH ET AL., CRIMINAL DETERRENCE AND SENTENCE SEVERITY: AN 

ANALYSIS OF RECENT RESEARCH 45–49 (1999).  
 154. Id. at 27.  
 155. Daniel Nagin & Greg Pogarsky, Integrating Celerity, Impulsivity, and Extralegal 
Sanction Threats into a Model of General Deterrence: Theory and Evidence, 39 CRIMINOLOGY 

865, 865 (2001).  
 156. VON HIRSCH ET AL., supra note 153, at 1. 
 157. See, e.g., id. at 3.  
 158. Id. at 14.  
 159. Earnhart & Friesen, supra note 82, at 1. 
 160. Id. at 18–19.  
 161. Id. at 6–7.  
 162. Id. 
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certainty and severity played a part when regulations were 
adequately enforced, certainty was more significant than 
severity.163 Although the results were less clear when enforcement 
was intermittent or intermediate, the overall conclusion with 
respect to certainty and severity aligns with the findings of other 
research.164 

3. Celerity 

The swiftness with which punishment is received after a 
crime is committed is a primary factor in evaluating whether 
deterrence is achieved.165 Early philosophers of deterrence theory 
such as Beccaria argued in favour of punishment being awarded 
immediately after the crime.166 He reasoned that the shorter the 
length of time between the offence and its consequence, the more 
impactful the association in the eyes of the offender.167 This has 
led to suggestions that repeated, immediate punishment may 
establish a Pavlovian effect between crime and fear of the 
inevitably resultant punishment in the minds of observers.168 

David South, an academic psychologist with expertise in 
alcohol and safety offences, noted additional and comingled 
factors that must be met for the effective implementation of 
general deterrence.169 A significant part of his work concerns 
elements which must be present for deterrence to even be 
apposite for a given offence.170 His observations on this may be 
divided into three general categories: the offense itself, detection 
and enforcement, and penalties imposed.171 

The first incorporates elements which pertain to the 
offence itself.172 For deterrence to be effective, offences must be 
 
 163. Id.  
 164. See id.  
 165. BECCARIA Paolucci trans., supra note 28, at 57. 
 166. Id. at 56 
 167. Id. at 55, 57. 
 168. Pavlovian in this sense indicates the classical conditioning of a direct stimulus 
response pathway as first theorised by Dr. Ivan Pavlov. Nagin & Pogarsky, supra note 155, 
at 865–67.  
 169. David South, General Deterrence and Behaviour Change: A Comment on the Australian 
Psychological Society Position Paper on Punishment and Behaviour Change, 33 AUSTL. 
PSYCHOLOGIST 76, 77 (1998).  
 170. Id.  
 171. Id. 
 172. Id. 
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deliberately and rationally committed, and the scope of the 
offence must be sufficiently clear.173 This component is a natural 
consequence of the impediments to deterrence.174 Crimes for 
which deterrence is inapplicable are those which are not 
premeditated175 and those which are so vaguely defined as to 
prevent any semblance of certainty on the part of an offender as to 
whether they will be found liable.176 These types of crime preclude 
deterrent effects as members of society will be unable to make the 
rational assessment required by deterrence theory given that they 
cannot foresee their own culpability for the crime.177 

The second category concerns features relevant to the 
detection and enforcement of an offence.178 South argues that 
offenders must perceive a high probability of detection and that 
detection cannot be escaped,179 for example, via measurement of 
blood alcohol content in drunk driving offences.180 This category 
is subjective in nature as it is premised on the perceptions of 
potential offenders rather than actual increases to detection and 
enforcement.181 This is considered the only way that threatened 
penalties can change behaviour as there must be an experiential 
component before a person is able to reflect and adapt their 
behaviour.182 

The final, and perhaps most intuitively grasped, category 
concerns the penalties imposed.183 This category requires 
penalties to be known, perceived to be unavoidable, and taken 
seriously by potential offenders in a targeted group.184 By 
preventing overly lenient or excessively severe penalties, all 
stakeholders in the legal process will believe and afford the legal 
system the necessary credence to achieve its purposes.185 South 

 
 173. Id.; see Daniel S. Nagin & Raymond Paternoster, Enduring Individual Differences 
and Rational Choice Theories of Crime, 27 L. & SOC’Y REV. 467, 470 (1993).  
 174. South, supra note 169, at 77. 
 175. Mannheimer, supra note 104, at 905. 
 176. South, supra note 169, at 77.  
 177. Mannheimer, supra note 104, at 889–90.  
 178. South, supra note 169, at 77. 
 179. Id. 
 180. Id.  
 181. Id. 
 182. Id.  
 183. See WRIGHT, supra note 131, at 3. 
 184. South, supra note 169, at 77.  
 185. Earnhart & Friesen, supra note 82, at 35.  
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cites mandatory minimum penalties as potentially relevant for 
these purposes as they afford certainty balanced with legitimacy, 
provided that the offences for which they are used are sufficiently 
serious.186 

In contemporary Western democracies with developed 
judiciaries, punishment can be an extraordinarily lengthy and 
laborious process.187 For a criminal to be punished, the offender 
must be investigated, apprehended, charged, and afforded a 
chance to have their matter heard in court.188 The trial must have 
due process, increasing the time delay further, before the offender 
can be sentenced and the sentence carried out.189 The success of 
the judiciary across these stages is uncertain and, even if 
successful, is rarely swift.190 The delay in punishment can therefore 
be seen as inversely proportional to the efficacy of deterrence, 
further reducing whatever limited deterrent effect may be 
observed.191 

However, empirical evidence appears to contradict this 
idea.192 George Loewenstein concluded that immediate 
punishment reduces the pain,193 whereas delayed punishment is 
viewed as more costly by the person receiving the punishment.194 
This effect underpins the common practice in the United States of 
“plea bargaining,” whereby prosecutors offer reduced sentences 
in exchange for a plea of guilty by a defendant.195 The uncertainty 
of this process encourages the accused, irrespective of guilt, to 
avoid the delayed punishment by accepting the prosecutor’s 
offer.196 This particular systemic feature is illustrative of the 
broader inconsistencies undermining the efficacy of deterrence.197 

 
 186. South, supra note 169, at 77.  
 187. Twenty-First Century, supra note 71, at 206. 
 188. Id. 
 189. Id.  
 190. Id. 
 191. Id. at 205–06. 
 192. George Loewenstein, Anticipation and the Valuation of Delayed Consumption, 97 
ECON. J. 666, 666 (1987).  
 193. See id. 
 194. Id. at 668.  
 195. Albert W. Alschuler, Implementing the Criminal Defendant's Right to Trial: 
Alternatives to the Plea Bargaining System, 50 U. CHI. L. REV. 931, 932–33 (1983).  
 196. John H. Blume & Rebecca K. Helm, The Unexonerated: Factually Innocent 
Defendants Who Plead Guilty, 100 CORNELL L. REV. 157, 167 (2014).  
 197. See id. 
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Capital punishment is often intuitively presumed to exert 
the most significant deterrent effect of any sentence,198 and 
deterrence of the severest of crimes is frequently offered as a 
rationale for its continued use.199 Empirical support for such an 
effect has nevertheless consistently failed to arise despite 
numerous studies conducted in this field.200 For instance, in New 
Zealand, the death penalty for murder was revived between 1924 
and 1962.201 Over this period no discernible change was measured 
in the murder rate that could be attributed to the penalty,202 
despite the wide publicity at the time that followed from the 
changes to the sentencing regime.203 The troubling lack of success 
of the death penalty as a deterrent is most clearly established in 
the United States, where states which currently endorse capital 
punishment face significantly higher crime rates on average than 
those which have abolished its use.204 

Incarceration—generally considered one of the more 
significant penalties utilised in the developed world205—has also 
been questioned with respect to its deterrent effect.206 The 
extraordinarily high cost of mass incarceration has led to 
scepticism from scholars who note that its economic impact is 
difficult to justify given the lack of evidence for its effectiveness as 
a deterrent.207 A 2010 estimate placed the cost of incarceration 
across the three levels of government in the United States at 
approximately $75 billion per annum,208 with a recent valuation 
determining annual savings from a reduction in the incarceration 

 
 198. See Sarah Roberts-Cady, Against Retributive Justifications of the Death Penalty, 41 J. 
SOC. PHIL. 185, 185 (2010). 
 199. Id.  
 200. NIGEL WALKER, SENTENCING IN A RATIONAL SOCIETY 60–61 (1969). 
 201. Id.  
 202. Id. at 61. 
 203. Roger Hood, The Death Penalty: A World-Wide Perspective 187–88 (2d ed. 1996).  
 204. Raymond Bonner & Ford Fessenden, States with No Death Penalty Share Lower 
Homicide Rates, N.Y. TIMES, Sept. 22, 2000, at A1.  
 205. ALFRED BLUMSTEIN ET AL., NAT’L ACAD. SCI., DETERRENCE AND INCAPACITATION: 
ESTIMATING THE EFFECTS OF CRIMINAL SANCTIONS ON CRIME RATES 187 (1978). 
 206. Id. 
 207. RITCHIE, supra note 121, at 5. 
 208. JOHN SCHMITT ET AL., CTR. ECON. & POL’Y, THE HIGH BUDGETARY COST OF 

INCARCERATION 10 (2010), http://cepr.net/documents/publications/incarceration-2010-
06.pdf. 
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of nonviolent offenders without jeopardising public safety to be 
$16.9 billion .209 

It is important to also consider that prisons can have an 
ancillary effect of incapacitating offenders.210 Incapacitation in the 
context of crime reduction requires an offender to be rendered 
unable to commit further crimes due to physical confinement, 
ordinarily in a prison or via home detention.211 In some 
jurisdictions, this has been identified as a purpose of sentencing 
and punishment.212 Importantly, however, crimes can still be 
committed whilst an individual is imprisoned.213 Crime reduction 
effects resulting from imprisonment are at least partially due to 
the inability of the prisoner to engage in criminal activity.214 This 
may overtake any deterrent effect attributable to incarceration, 
thereby questioning the very foundation of general deterrence 
theory.215 To compensate for this potential error, most studies on 
this matter have utilised a variety of complex methodologies to 
minimise the effects of incapacitation when evaluating general 
deterrence.216 

III. PERCEPTION AND THE IRRATIONAL OFFENDER 

The threat of punishment as an effective deterrent hinges 
on its credibility and communication to potential offenders.217 
Credibility can be tested by gauging whether the target group 
believes that the system is capable of apprehending and punishing 
offenders.218 Impact factors for individual perceptions of 
credibility are typified by both personal experience and an 

 
 209. Id. at 1.  
 210. BLUMSTEIN ET AL., supra note 205, at 17. 
 211. Id.  
 212. See, e.g., Sentencing Act 1999 (Vic) s 5(1) (Austl.).  
 213. BLUMSTEIN ET AL., supra note 205, at 67 n.62. 
 214. See Alessandro Barbarino & Giovanni Mastrobouni, The Incapacitation Effect of 
Incarceration: Evidence from Several Italian Collective Pardons, 6 AM. ECON. J.: ECON. POL’Y 1 
(2014).  
 215. John J. Donohue III & Peter Siegelman, Allocating Resources Among Prisoners and 
Social Programs in the Battle Against Crime, 27 J. LEGAL STUD. 1, 7 (1998). 
 216. Id.  
 217. Esther van Ginneken, The Pain and Purpose of Punishment: A Subjective Perspective 
3–4 (Howard League for Penal Reform, Working Paper No. 22, 2016).  
 218. Kennedy, supra note 9, at 6.  
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observable police presence.219 Apart from the above factors 
affecting the effectiveness of deterrence, it is also imperative that 
the target audience has knowledge of the punishment itself.220 The 
emphasis on punishment being certain, swift, and severe has 
undermined the greater need for punishment to be 
communicated.221 

The effective realisation of criminal deterrence theory 
depends on potential offenders being made aware of laws and 
regulations relevant to their situation, so that they clearly 
understand the consequences they face as sanctioned under law 
and rationally act in the face of those consequences.222 Deterrence 
variables exist on two levels—the objective and the subjective (or 
perceived).223 Even if the certainty, severity, or celerity of the 
punishment is not objectively optimised for deterrence, the 
deterrent effect can be maximised by adjusting subjective 
factors.224 Proponents of deterrence argue that if the public at 
large believes that punishment is certain, swift, and severe, this can 
be enough to act as a deterrent, even when it is not objectively 
true.225 

Nonetheless, the public’s general ignorance of sentencing 
policies, their application to specific offences, and the opacity of 
the legal profession generally prevents a wide range of potential 
offenders from having any real understanding of the risks of 
proscribed behaviour.226 Even educated offenders may not 
completely understand all applicable laws and regulations as these 
may be significant in number and also require specialised training 
to fully comprehend.227 Additionally, the assumption of an 
 
 219. FRANKLIN E. ZIMRING, PERSPECTIVES ON DETERRENCE 71 (1971); Kennedy, supra 
note 9, at 5–6 (noting the important caveat that ultimately resources for policing are 
fundamentally limited and that accordingly there will always be a chance to evade 
detection).  
 220. Kennedy, supra note 9, at 5.  
 221. See Michael R. Geerken & Walter R. Gove, Deterrence: Some Theoretical 
Considerations, 9 L. & SOC’Y REV. 497, 500 (1975). 
 222. GRAEME NEWMAN, THE PUNISHMENT RESPONSE 242–43 (1978).  
 223. Kennedy, supra note 9, at 5. 
 224. See, e.g., Daniel S. Nagin, Deterrence: A Review of the Evidence by a Criminologist for 
Economists, 5 ANN. REV. ECON. 83, 93 (2013)(hereinafter Review of the Evidence).  
 225. See Kirk Williams et al., Public Knowledge of Statutory Penalties: The Extent and Basis 
of Accurate Perception, 23 PAC. SOC. REV. 105, 105 (1980).  
 226. Id. at 106–07.  
 227. Daniel Nagin, Criminal Deterrence Research at the Outset of the Twenty-First Century, 
23 CRIME & JUST. 1, 19 (1998).  
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offender’s rationality in their actions is key to the deterrence 
theory with the requirement being that offenders consider their 
actions before committing a crime.228 However, the high variability 
across types of offenders and offences, and lack of satisfactory 
evidence demonstrating offender rationality in practice, makes it 
impossible to assume all or most offenders rationally consider 
commission of a crime before committing it.229 The strongest 
argument against deterrence theory is the overwhelming body of 
evidence suggesting that humans do not make conscious, rational 
decisions at all times.230 An overview of the myriad of theories and 
research surrounding irrational criminal decision-making shows 
that punishment as a general deterrent is ineffective.231 

A. Theories of Irrationality 

Behavioural economics theory, expounded most notably by 
Daniel Kahneman and Amos Tversky,232 directly challenges 
classical deterrence theory by describing how an individual’s 
perception can lead them to undervalue the risks associated with 
offending, thereby limiting any deterrent effect which may 
otherwise be observed.233 The theory is concerned with the ways in 
which individuals frequently deviate from the “rational actor” 
model of classical economics234 as a result of human psychology 
and behavioural patterns.235 It characterises decision-making as 
based on intuition—an individual’s level of understanding and 
imperfect knowledge—rather than logic.236 Behavioural 
economics theory ascribes judgments and choices to cognitive 
biases which are patterns of thinking resulting from different 
factual situations as influenced by an individual’s experience and 

 
 228. Roberto Galbiati & Francesco Drago, Deterrent Effects of Imprisonment 2 (Dec. 
2012) (unpublished manuscript) (on file with authors).  
 229. See Nagin & Paternoster, supra note 173, at 489.  
 230. See id. 
 231. See id. 
 232. Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: Heuristics and 
Biases, 185 SCI. 1124, 1130 (1974) (hereinafter Uncertainty). 
 233. WRIGHT, supra note 131, at 3.  
 234. See id. 
 235. Uncertainty, supra note 232, at 1130.  
 236. Daniel Kahneman & Amos Tversky, Choices, Values and Frames, 39 AM. 
PSYCHOLOGIST 341, 346, 349 (1984).  
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genetics.237 These patterns frequently involve short-hand 
associations between similar concepts, resulting in strong 
similarities being ascribed by individuals between separate 
phenomena and therefore enabling bias and misconceptions to 
cloud their judgment.238 Various cognitive biases affect rational 
decision-making when choosing to commit a crime. For instance, 
the optimism, or “overconfidence bias,” can cause potential 
offenders to overestimate their capacity to commit a crime without 
apprehension or punishment.239 This can be likened to a 
“gambler’s fallacy,”240 wherein a prior offender who was not 
apprehended may become convinced that their behaviour, rather 
than chance, assisted them to evade capture and punishment.241 

Sherman labelled the immediate transitory effect of 
deterrence “initial deterrence decay.”242 This refers to when 
offenders are initially hesitant to commit crimes, owing to their 
own overestimation of the likelihood of being apprehended, but 
eventually realise their overestimation of that probability and 
subsequently begin to offend with greater frequency as “residual 
deterrence” plays a larger role.243 An offender’s experience and 
those relayed by others suggest that offending carries less risk than 
initially conceived.244 Initial deterrence decay is associated with a 
psychological bias referred to by behavioural economists as 
“ambiguity aversion,”245 wherein wagers with clearly defined risk 
profiles are consistently preferred to those with greater 
uncertainty.246 

 
 237. Id.  
 238. See Uncertainty, supra note 232; Richard McAdams & Thomas Ulen, Behavioral 
Criminal Law and Economics 3 (Univ. of Chi. Law Sch., Coase-Sandor Inst. Law & Econ., 
Working Paper No. 440, 2008). 
 239. See Uncertainty, supra note 232, at 1129. 
 240. See id. at 1130. The “gambler’s fallacy” is a logical fallacy which proposes that a 
streak of losing hands will statistically result in a good one becoming due shortly 
thereafter, or that, alternatively, one can be on a “winning streak.” Id. In actuality, each 
event may be considered independent with fixed probability, removing any connection 
between the events. Id.  
 241. See id. at 1125.  
 242. Lawrence W. Sherman, Police Crackdowns: Initial and Residual Deterrence, 12 CRIME 

& JUST. 1, 10 (1990).  
 243. Id.  
 244. Id.  
 245. See Craig R. Fox & Amos Tversky, Ambiguity Aversion and Comparative Ignorance, 
110 Q.J. ECON. 585 (1995). 
 246. Id. at 585–86.  
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Rational choice theory does not, by its own construction, 
incorporate and consider the inherent subjectivity of human 
decision-making.247 However, more recent adaptations of the 
theory have allowed for differences in individual decision-making 
as a result of values, morals, and understandings of the 
consequences of actions.248 Advocates of this branch of rational 
choice theory ascribe divergent decision-making processes to the 
imperfect processing of information by humans and the subjective 
focus on achieving the most self-gratifying outcome.249 The term 
“subjective expected utility” is instructive as it posits that an 
individual’s consideration of costs and rewards forms the basis of 
their decision-making.250 It is suggested that these estimations 
depend on an individual’s “limited” or “bounded” rationality, the 
extent to which personal factors allow them to exercise rationality 
in a given situation.251 In this instance, deterrence theory is still 
applicable as, under the assumptions of the theory, potential 
offenders must consider costs and benefits of criminal activity, 
albeit within the parameters of their capacities and attitudes.252 

The theory of “bounded willpower” is another derivative of 
modern criminal deterrence theory which considers conflicts 
between an individual’s long-term interests and their present 
actions, even when they are aware of such conflicts.253 This 
involves two separate strands of decision-making: (1) that which 
considers and addresses future goals and wellbeing, and (2) that 
which is contrastingly impulsive and short-sighted decision-
making, solely concerned with immediate wants and needs.254 

Generally, potential offenders have been found to be 
disinclined towards consideration of the consequences of their 
actions to any real extent;255 indeed, even when they do engage in 

 
 247. See Uncertainty, supra note 232.  
 248. Raaijmakers et al., supra note 63, at 33.  
 249. David A. Ward et al., Rational Choice, Deterrence, and Theoretical Integration, 36 J. 
APPLIED SOC. PSYCHOL. 571, 572 (2006). 
 250. See id. at 573.  
 251. Id. at 572.  
 252. Id. at 573.  
 253. Nuno Garoupa, Behavioral Economic Analysis of Crime: A Critical Review, 15 EUR. 
J.L. & ECON. 5, 7 (2003).  
 254. Christine Jolls, Cass R. Sunstein, & Richard Thaler, A Behavioral Approach to Law 
and Economics, 50 STAN. L. REV. 1471, 1476–80 (1998).  
 255. Paul H. Robinson & John M. Darley, Does Criminal Law Deter? A Behavioural 
Science Investigation, 24 OXFORD J. LEGAL STUD. 173, 179 (2004). 
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consideration of consequences, this may have little impact on their 
subsequent actions.256 They can be seen as risk-seeking as opposed 
to risk averse, displaying greater impulsiveness than is considered 
typical.257 Furthermore, these groups frequently make decisions 
under the influence of alcohol and drugs,258 decreasing 
consideration of long-term consequences to an even greater 
extent.259 

Jolls, Sunstein, and Thaler,260 noted scholars in this field, 
posit that “[a] central feature of much criminal behaviour is that 
the benefits are immediate, while the costs (if they are incurred at 
all) are spread out over time—often a very long time.”261 Bounded 
willpower results in the “present bias,” whereby more subjective 
value is placed on immediately experienced outcomes including 
both costs and rewards.262 Future events including consequences 
are “discounted” accordingly.263 As a result, individuals’ 
devaluation of future outcomes is described by their unique 
“discount rate,” which is affected by a variety of factors.264 

Potential offenders exhibit higher than typical discount 
rates.265 The relative weight of the “cost” of a penalty in terms of 
sentence length—presumably imposed several months or years in 
the future—is reduced significantly in the decision-making process 
compared to the immediate rewards that flow from the crime’s 
commission.266 Offenders exhibit decreased responsiveness to 
punishments as the severity increases, fundamentally threatening 
the relevance and accuracy of deterrence theory.267 Paul Robinson 
and John Darley268 summarised the notion of a discount rate by 
stating simply that individuals can prefer “violation rather than 

 
 256. Id.  
 257. See Murat C. Mungan & Jonathan Klick, Identifying Criminals’ Risk Preferences, 91 
IND. L.J. 791 (2016).  
 258. Redonna K. Chandler et al., Treating Drug Abuse and Addiction in the Criminal 
Justice System: Improving Public Health and Safety, 301 J. AM. MED. ASS’N 183, 184 (2009). 
 259. Id.  
 260. See Jolls, Sunstein, & Thaler, supra note 254, at 1538. 
 261. Id.  
 262. Id. at 1538–39.  
 263. Id. 
 264. Id.  
 265. Id.  
 266. Id.  
 267. Robinson & Darley, supra note 255, at 182–83.  
 268. Id. at 174. 
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compliance, either because the perceived likelihood of 
punishment is so small, or because it is so distant as to be highly 
discounted.”269 

There are many ways that a potential offender’s 
perceptions can be altered to make irrational decisions.270 Social 
disorganisation theory has been widely used by scholars to analyse 
criminal behaviour through sociological and economic lenses.271 
The modern form of this theory was developed by Clifford Shaw 
and Henry D. McKay272 who contended that behaviours and 
choices are shaped largely through the interplay between 
individuals’ physical and social environments.273 For example, 
neighbourhoods with higher crime rates shared common 
challenges, including dilapidated infrastructure, poverty, and 
more significant ethnocultural mixing.274 Accordingly, social 
disorganisation theory holds that the neighbourhood and local 
environment are more significant predictors of criminal behaviour 
than characteristics specific to the individual because community-
specific factors can alter a potential offender’s decision making.275 

The strain theory of deviance is a criminological theory 
developed in 1957 by Robert K. Merton276 who contended that 
society pressures individuals to attain status, wealth, and personal 
characteristics deemed socially desirable regardless of their means 
or capacity to do so.277 The divergence between social expectation 
and personal capability leads to intense emotional strain.278 The 
gap between social goals and an individual’s current situation 
encourages them to seek some form of adaptation to avoid the 
social shame associated with failing to succeed.279 

 
 269. Id.  
 270. Billy Crum, Social Disorganization Theory and Crime in West Virginia 9 (Dec. 5, 
2003) (unpublished M.A. thesis, Marshall University) (on file with Marshall University 
Library system). 
 271. Id. at 12. 
 272. Id. at 7. 
 273. Id.  
 274. Id.  
 275. Id.  
 276. ANTHONY GIDDENS & PHILLIP W. SUTTON, ESSENTIAL CONCEPTS IN SOCIOLOGY 

172–73 (1st ed. 2014). 
 277. Id.  
 278. Id. at 173.  
 279. Robert Agnew, Foundation for a General Strain Theory of Crime and Delinquency, 30 
CRIMINOLOGY 47, 48–49 (1992).  
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To alleviate the emotional strain, individuals may take 
various courses of action: conformity, ritualism, retreatism, 
rebellion, and innovation.280 Conformity is one method by which 
individuals pursue cultural goals through socially approved 
means.281 Essentially, due to the strain inflicted as a result of 
perceived failure to succeed, individuals try to conform to socially 
accepted norms submissively.282 Ritualism is the use of a socially 
approved methods to realise less challenging desires,283 while 
retreatism involves the outright rejection of both the relevant 
goals and the methods used to achieve them,284 followed by escape 
from the hierarchical social structure.285 Rebellion involves the 
rejection of social goals and the pursuit of their removal and 
replacement.286 Innovation is the creative use of socially 
disapproved or illegal methods to obtain socially desirable 
benefits, for example, committing crimes such as drug dealing or 
theft in order to gain wealth.287 

Similarly, relative deprivation theory holds that individuals 
act to achieve social change in pursuit of factors they believe to be 
integral to social flourishing by seeking opportunities, wealth, and 
status they perceive as being unfairly denied to them whilst being 
readily available to others.288 When applied to criminology, 
deprivation theory suggests individuals perform criminal acts in 
order to obtain socially desirable benefits.289 Relative deprivation 
theory is often taken in tandem with other theories to explain the 
irrational behaviour of offenders.290 

These theories which seek to understand what precipitates 
criminal action do not comprise an exhaustive study of the 

 
 280. Id. at 67, 69. 
 281. GIDDENS & SUTTON, supra note 276, at 187. 
 282. Id.  
 283. Agnew, supra note 279, at 67. 
 284. MARSHALL B. CLINARD & ROBERT F. MEIER, SOCIOLOGY OF DEVIANT BEHAVIOR 70 
(6th ed. 1985). 
 285. GIDDENS & SUTTON, supra note 276, at 175.  
 286. Id. 
 287. Id. at 176. 
 288. Steven Stack, Income Inequality and Property Crime: A Cross-National Analysis of 
Relative Deprivation Theory, 22 CRIMINOLOGY 229, 230 (1984). 
 289. See Paul Eberts & Kent P. Schwirian, Metropolitan Crime Rates and Relative 
Deprivation, 5 CRIMINOLOGICA 43, 44–46 (1968). 
 290. Clarence Ray Jeffery, An Integrated Theory of Crime and Criminal Behavior, 49 J. 
CRIM. L., CRIMINOLOGY & POLICE SCI. 533, 534 (1959). 
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complexities of the human mind that influence criminal or other 
decision-making.291 Other crucial factors including low self-
control, shame, moral beliefs, and emotional attachment to 
offending also exert their influence in this sphere.292 Human 
behaviour and irrationality remain the subject of controversial 
debate amongst philosophers, behavioural economists, 
psychologists, and neuroscientists, all of whom seek to provide 
comprehensive models that correspond to academic observations 
of human behaviour.293 Next, this article explores the variety of 
research based on these theories. 

B. Empirically-Based Deterrence Research 

Beginning in the early 1960s, empirical studies have 
enjoyed continuous prominence as evidence to establish the 
effectiveness of sanctions to deter criminal behaviour.294 During 
this early period, there were three predominant contributors to 
the development and reliance of empirical research in studying 
deterrence: (1) technological capability, (2) social factors, and (3) 
intellectual development.295 

It is standard practice for surveys to be carried out by 
government-appointed bodies in a number of jurisdictions to 
gather information on community knowledge of various penalties 
to anticipate their general deterrent effect.296 The National 
Academy of Sciences sponsored research concluding in 1978 that 
the panel could not “assert that the evidence warrants an 
affirmative conclusion regarding deterrence.”297 Further research 
published in 2012 provided a more definitive conclusion, 
determining that capital punishment in particular did not serve as 
a reliable deterrent against homicides.298 

 
 291. Id. at 536. 
 292. JOHN BRAITHWAITE, CRIME, SHAME AND REINTEGRATION 69–71 (1989).  
 293. See, e.g., Roger Feldman & Glen Weisfeld, An Interdisciplinary Study of Crime, 19 
CRIME & DELINQ. 150 (1973).  
 294. See How Much Do We Really Know?, supra note 14, at 765. 
 295. Id. 
 296. See Linda S. Beres & Thomas D. Griffith, Habitual Offender Statutes and Criminal 
Deterrence, 34 CONN. L. REV. 55, 60 (2001). 
 297. BLUMSTEIN ET AL., supra note 205, at 7.  
 298. NAT'L RESEARCH COUNCIL, COMM. ON DETERRENCE & THE DEATH PENALTY, 
DETERRENCE AND THE DEATH PENALTY 2 (Daniel S. Nagin & John V. Pepper eds., 2012).  
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An advisory committee of the UK Home Office in its 
explanatory report on the motivations for the nation’s Criminal 
Justice Act 1991 offered the blunt assessment that “much crime is 
committed on impulse, given the opportunity presented by an 
open window or an unlocked door, and it is committed by 
offenders who live from moment to moment; their crimes are as 
impulsive as the rest of their feckless, sad, or pathetic lives.”299 The 
authors went on to state that “it is unrealistic to construct 
sentencing arrangements on the assumption that most offenders 
will weigh up the possibilities in advance and base their conduct 
on rational calculation.”300 This salient dismissal of classical 
deterrence theory was followed by a survey carried out ten years 
later which found “no firm evidence regarding the extent to 
which raising severities of punishment would enhance deterrence 
of crime.”301 The Canadian Sentencing Commission similarly 
stated “[e]vidence does not support the notion that variations in 
sanctions (within a range that could reasonably be contemplated) 
affect the deterrent value of sentences.”302 The Finnish National 
Research Institute of Legal Policy,303 in a statement in support of 
its overarching policy objective to reduce imprisonment, asked 
“[c]an our long prison sentences be defended on the basis of a 
cost/benefit assessment of their general preventative effect? The 
answer of the criminological expertise was no.”304 Broad and 
robust assessments from varied organisational stakeholders clearly 
indicates an overwhelming shift in the literature away from 
deterrence theory and towards evidence-based alternatives.305 

Sentencing policy in the United States has progressed 
through four discrete stages over the past several decades.306 These 
began with an indeterminate period until the mid-1970s of non-

 
 299. IAN MARSH ET AL., CRIMINAL JUSTICE: AN INTRODUCTION TO PHILOSOPHIES, 
THEORIES AND PRACTICE 11 (2004). 
 300. ANDREW ASHWORTH, SENTENCING AND CRIMINAL JUSTICE 83 (5th ed. 2010). 
 301. ANDREW VON HIRSCH ET AL., CRIMINAL DETERRENCE AND SENTENCE SEVERITY: AN 

ANALYSIS OF RECENT RESEARCH 52 (1999).  
 302. CANADIAN SENTENCING COMM., SENTENCING REFORM: A CANADIAN APPROACH 
xxviii (1986).  
 303. See TAPIO LAPPI-SEPPÄLÄ, NAT'L RESEARCH INST. OF LEGAL POLICY, REGULATING 

THE PRISON POPULATION: EXPERIENCES FROM A LONG-TERM POLICY IN FINLAND (1998).  
 304. Michael Tonry, Sentencing in America, 1975-2025, 42 CRIME & JUST. 141, 177–78 
(2013).  
 305. See, e.g., supra notes 294–304 and accompanying text. 
 306. Tonry, supra note 304, at 143.  
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legislated sentencing with a focus on judges tailoring sentences to 
the crime and offender.307 This was followed by approximately a 
decade of reforms underpinned by increasing reliance on social 
science theories and an emphasis on consistency and fairness in 
sentencing.308 From the mid-1980s, authorities spurred by political 
factors at the time then became “tough on crime” in an era 
characterised by strict sentencing procedures and harsh 
penalties.309 The current period, however, is considered a “crazy 
quilt” of policies and principles assembled from the various 
preceding periods (with the special inclusion of mandatory 
minimum sentences) in addition to the more recent notions of 
restorative and rehabilitative justice.310 

The relevance of evidence in policy-making has varied 
across the aforementioned periods with the 1970s period placing 
perhaps the highest priority on the social sciences.311 Conversely, 
utilitarian views dominated the indeterminate period, and 
retributive notions of justice were prioritised by lawmakers during 
the “tough on crime” period as opposed to any express reliance 
on evidence of deterrence.312 Development of information 
technology and access to electronic analysis of data and statistics 
allowed researchers to harness and study the spur in crime rates in 
the 1960s.313 During this period intellectual research methodology 
began to incorporate interdisciplinary techniques—borrowing 
especially from economics—to more comprehensively investigate 
the deterrent effect.314 

Mandatory minimum penalty regimes have been studied at 
length,315 particularly in the United States.316 These studies have 
reached broadly similar conclusions, suggesting an overall trend of 
research findings against the effectiveness of mandatory sentences 

 
 307. Id.  
 308. Id.  
 309. Id. at 143–44.  
 310. Id. at 151.  
 311. Id. at 143.  
 312. Id. at 151–52.  
 313. James Byrne & Gary Marx, Technological Innovations in Crime Prevention and 
Policing: A Review of the Research on Implementation and Impact, 3 CAHIERS POLITIESTUDIES 

JAARGANG 17, 17 (2011). 
 314. Becker, supra note 74, at 170–71. 
 315. See U.S. SENTENCING COMM’N, AN OVERVIEW OF MANDATORY MINIMUM 

PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM 2 (2017). 
 316. Id. 
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on deterrence.317 For instance, an evaluation of Rockefeller Drug 
Laws, which instituted harsh sentences for drug crimes enacted by 
the New York State Government in the 1970s, found no 
measurable deterrent effect as a result of the severe laws.318 
Additionally, studies319 measuring the crime prevention impact of 
a Massachusetts mandatory minimums on unregistered firearm 
possession offences320 found either no deterrent effect or an effect 
that was temporary and very slight.321 

Following an evaluation of Detroit’s mandatory sentencing 
for gun crimes,322 it was contended that “the mandatory 
sentencing law did not have a preventive effect on crime.”323 
Corresponding studies concerning comparable mandatory 
sentencing policies in the cities of Tampa, Jacksonville, and Miami 
found that “the results did not support a preventive effect 
model.”324 Further results from evaluations of similar laws in 
Pittsburgh and Philadelphia did “not strongly challenge the 
conclusion that the statutes have no preventive effect.”325 

Conversely, a team of researchers conducting deterrence 
research in Michigan, Florida, and Pennsylvania combined the 
data from these three states and concluded that gun homicides 
appeared to be reduced following the introduction of mandatory 
sentencing laws,326 though mandatory penalties did not reduce 
assaults or robberies involving guns.327 This conclusion has been 
the subject of scrutiny with scholars believing the finding to be 
 
 317. See, e.g., Michael J. Lynch, Beating a Dead Horse: Is There Any Basic Empirical 
Evidence for the Deterrent Effect of Imprisonment?, 31 CRIME, L. & SOC. CHANGE 347 (1999).  
 318. THE NAT’L INST. OF LAW ENF’T AND CRIMINAL JUSTICE, THE NATION’S TOUGHEST 

DRUG LAW: EVALUATING THE NEW YORK EXPERIENCE 9–10 (1978).  
 319. See, e.g., U.S. DEP’T OF JUSTICE, MANDATORY SENTENCING: THE EXPERIENCE OF 

TWO STATES (1982); DAVID ROSSMAN ET AL., CTR. FOR CRIMINAL JUSTICE, BOSTON UNIV. 
SCH. OF LAW, THE IMPACT OF THE MANDATORY GUN LAWS IN MASSACHUSETTS (1993).  
 320. See THE EXPERIENCE OF TWO STATES, supra note 319; Glen L. Pierce & William J. 
Bowers, The Bartley-Fox Gun Law’s Short-Term Impact on Crime in Boston, 455 ANNALS AM. 
ACAD. POL. & SOC. SCI. 120, 120 (1981).  
 321. See Pierce & Bowers, supra note 320. 
 322. See Colin Loftin & David McDowall, The Deterrent Effects of the Florida Firearm Law, 
75 J. CRIM. L. & CRIMINOLOGY 250, 252 (1984)(hereinafter Florida Firearm). 
 323. MICHAEL TONRY, SENTENCING MATTERS 140 (1996).  
 324. Id.  
 325. David McDowall et al., A Comparative Study of the Preventive Effects of Mandatory 
Sentencing Laws for Gun Crimes, 83 J. CRIM. L. & CRIMINOLOGY 378, 382 (1992).  
 326. Colin Loftin et al., Mandatory Sentencing and Firearms Violence: Evaluating an 
Alternative to Gun Control, 17 LAW & SOC’Y REV. 287, 308 (1983). 
 327. Id. at 309.  
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counterintuitive.328 Homicides are, in a definitional sense, assaults 
which result in death, and, therefore, the proportion of violent 
gun crimes and lethal gun crimes should remain stable329 unless 
the lethality of available weapons significantly changed over the 
studied period.330 There should, as a matter of statistical logic, be a 
commensurate relationship between shifts in firearm homicides 
and violent crime involving guns as the former is clearly a 
subcategory of the latter with anything else suggesting 
methodological flaws or otherwise skewed data.331 

As the criminological field evolved, further empirical 
studies were developed to better investigate the effectiveness of 
various sentencing theories.332 These studies can be broadly 
classified into the following categories: (1) experimental, (2) 
quasi-experimental, (3) aggregate and meta-analyses, and (4) 
perceptual deterrence.333 

C. Experimental and Quasi-Experimental Studies 

Experimental and quasi-experimental studies investigate 
the effects of policy interventions, regulatory changes, and 
changes to the nature or extent of enforcement on the 
effectiveness of penalties.334 These can both be distinguished from 
the time series and historical regression data in studies mentioned 
above on the basis of their prospective application as opposed to 
retrospective application.335 Experimental studies are those where 
participants are randomly allocated to either a control or 
treatment group from which the intervention’s effect may be 
controlled for.336 A quasi-experimental study must define its 
“treatment” regime, measure responses both in anticipation of 

 
 328. Tonry, supra note 304, at 179 n.13.  
 329. Id. 
 330. Id.  
 331. Id. (citing Durlauf & Nagin, supra note 66, at 28).  
 332. See, e.g., Matteo Rizzolli & Luca Stanca, Judicial Errors and Crime Deterrence: Theory 
and Experimental Evidence, 55 J.L. & ECON. 311 (2012); see also Mark Bennett et al., Judging 
Federal White-Collar Fraud Sentencing: An Empirical Study Revealing the Need for Further 
Reform, 102 IOWA L. REV. 939 (2017). 
 333. Twenty-First Century, supra note 71, at 213. 
 334. Id. at 214. 
 335. WILLIAM R. SHADISH ET AL., EXPERIMENTAL AND QUASI-EXPERIMENTAL DESIGNS 

FOR GENERALIZED CAUSAL INFERENCE 23 (2002). 
 336. Id. at 12–13.  
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and following treatment, and clearly identify its target group but 
has no random allocation of participants.337 Ordinarily, quasi-
experimental studies are concerned with issues such as analysing 
the impact of police action or new laws on the illicit drug market, 
drunk driving, and disorderly behaviour.338 

The Minneapolis Domestic Violence Experiment was an 
early example of this type,339 which was carried out in Minneapolis, 
Minnesota. 340 To test the effectiveness of a raft of punitive tools, 
police were tasked with responding to domestic violence reports 
using randomly assigned responses, and offenders were tracked 
and studied.341 The study determined that arresting perpetrators 
was the most effective method to prevent reoffending.342 It should 
be noted, however, that this result was not noted in other 
jurisdictions where the trials were replicated, indicating 
methodological problems or environmental factors.343 

Several quasi-experimental studies were reviewed by the 
noted pioneers of experimental criminology, Ross344 and 
Sherman,345 to determine the overall deterrent effect of specific 
interventions.346 Both jurists concluded that interventions—
specifically the creation of new laws and increased police activity—
enhanced the deterrent effect for a short period, but any effect 
diminished over time.347 The diminished deterrent effect often 
occurred whilst the interventions were still active.348 

 
 337. Id. at 14. 
 338. See, e.g., H. LAURENCE ROSS, DETERRING THE DRINKING DRIVER: LEGAL POLICY 

AND SOCIAL CONTROL 10–19 (1982).  
 339. See LAWRENCE W. SHERMAN & RICHARD A. BERK, POLICE FOUND. REPORTS, THE 

MINNEAPOLIS DOMESTIC VIOLENCE EXPERIMENT 1 (1984), https://www.policefoundation 
.org/wp-content/uploads/2015/07/Sherman-et-al.-1984-The-Minneapolis-Domestic-Viole 
nce-Experiment.pdf. 
 340. See generally Lawrence W. Sherman & Ellen G. Cohn, The Impact of Research on 
Legal Policy: The Minneapolis Domestic Violence Experiment, 23 L. & SOC’Y REV. 117 (1989) 
(discussing the effects of publicity on the Minneapolis Domestic Violence Experiment).  
 341. SHERMAN & BERK, supra note 339, at 2–3.  
 342. Id. at 1, 7.  
 343. See LAWRENCE W. SHERMAN ET AL., POLICING DOMESTIC VIOLENCE: EXPERIMENTS 

AND DILEMMAS 125–38 (1992).  
 344. See ROSS, supra note 338.  
 345. See Lawrence Sherman, AM. ACAD. OF POL. & SOC. SCI., https://www.aapss.org/fe 
llow/lawrence-sherman (last visited Oct. 20, 2018).  
 346. See Lawrence W. Sherman, Defiance, Deterrence, and Irrelevance: A Theory of the 
Criminal Sanction, 30 J. RES. CRIME & DELINQ. 445, 449–51 (1993). 
 347.  H. LAURENCE ROSS, DETERRENCE OF THE DRINKING DRIVER: AN INTERNATIONAL 

SURVEY 91 (1981); Lawrence W. Sherman, Police Crackdowns: Initial and Residual Deterrence, 
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Ross focused on the effectiveness of sentencing 
enhancements in Finland, Chicago, and New South Wales, finding 
that increases to the severity of a punishment had a less significant 
impact on effectiveness than increases in certainty of 
apprehension.349 Ross observed a strong systemic response by 
judges and juries whereby overall convictions actually decreased as 
a result of the increased penalties.350 Ross claimed that this was a 
result of judges and juries avoiding convictions out of reluctance 
to impose harsher penalties indicated by the legislature.351 Such an 
effect necessarily reduced certainty of punishment for an 
offender, which Ross suggested outweighs any modest increase to 
deterrence from increased severity.352 

Sherman approached the problem differently by 
appropriating elements from studies of reintegrative shaming,353 
compliance,354 and the master emotions of pride and shame,355 
amalgamating these into his own theory of defiance.356 Sherman 
stressed the importance of using theoretically-guided 
measurements of causal mechanisms to test his theory.357 This can 
include interviews with offenders who have and have not received 
punishment to better understand their subjective moral evaluation 
of their position and the punitive arrangements which surround 
their situations.358 

Sherman explained the decline of the initial deterrent 
effect as being due to growing confidence from repeated instances 
of avoiding detection and capture.359 He also identified the 
potential for “residual deterrence” to effect outcomes, whereby 
the offender is unaware of his or her potential overestimation 

 
12 CRIME & JUST. 1, 2 (1990); see Raymond Paternoster, The Deterrent Effect of the Perceived 
Certainty and Severity of Punishment: A Review of the Evidence and Issues, 4 JUST. Q. 173 
(1987).  
 348. See ROSS, supra note 347.  
 349. Id. at 91–92.  
 350. Id. at 55.  
 351. ROSS, supra note 338, at 93–94.  
 352. See id. at 105–08. 
 353. Sherman, supra note 346, at 446.  
 354. Id.  
 355. Id.  
 356. See id. at 460.  
 357. Id. at 468.  
 358. Id.  
 359. Sherman, supra note 347, at 3.  
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which continues until experience displaces that presumption.360 
The initial deterrent effect could thus be related to perceptions of 
the uncertainty surrounding punishment, thereby further limiting 
the extent to which the scale or type of the punishment is a 
dominant factor in deterrence.361 

His argument that criminality serves as a response “to the 
formal threat of punishment attached to the legal proscription of 
certain behaviors”362 emphasises criminal offending as intricately 
connected to the subjective experience of the targeted individual 
or group.363 The extent to which Sherman indicates that formal 
punishments are causally related to criminality has, however, been 
criticised as being factually false and definitionally incorrect.364 
Aspects of the theory are nevertheless important to understanding 
deterrent effects.365 This is especially true when contemplating the 
potential or desired deterrent impact before the introduction of 
criminal policies.366 

D. Aggregate Studies 

Aggregate studies conducted before the 1990s typically 
involved time series analyses of jurisdictions.367 Studies undertaken 
more recently, however, have tended to analyse data from 
identified jurisdictions across time,368 instead of examining the 
relationship between rates of crime and rates of imprisonment.369 
The technical intricacies of the economic models used in such 
studies will not be explored further here as the results of these 
analyses and the legal implications they suggest are of primary 
interest.370 

 
 360.  See Francesc Dilmé & Daniel F. Garrett, Residual Deterrence, 16 J. EUR. ECON. 
ASS’N (forthcoming 2018). 
 361. Id.  
 362. Franklin E. Zimring & Gordon Hawkins, Continuity and Focus in Criminal Justice 
Research, 30 J. RES. CRIME & DELINQ. 525, 526 (1993).  
 363. Id. at 527. 
 364. Id. at 526.  
 365. Id. at 527. 
 366. Id. 
 367. David F. Greenburg, Time Series Analysis of Crime Rates, 17 J. QUANTITATIVE 

CRIMINOLOGY 291, 309 (2001). 
 368. Id. at 323. 
 369. John J. Donohue III, Economic Models of Crime and Punishment, 74 SOC. RES. 379, 
386 (2007). 
 370. Id. at 386–89. 
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In response to six studies concerning the relationship 
between rates of crime and imprisonment, John J. Donohue,371 a 
contemporary scholar of sentencing law, proposed that though 
imprisonment has an identifiable impact on crime prevention, the 
magnitude of any such effect varies widely.372 The negative 
correlation between imprisonment and crime rates was found to 
be significant in each study analysed by Donohue, suggesting a 
causal nexus between imprisonment and crime prevention.373 The 
wide variability, however, suggests that any such effect is unreliable 
as a tool of prevention and cannot be assessed economically in 
advance.374 

When analysing the costs and benefits of imprisonment, 
Donohue found elasticity estimates for the relationship between 
offending and imprisonment to be overwhelmingly 
heterogeneous.375 Although he was able to provide the lower 
range elasticity estimate as being the most plausible,376 the 
significant uncertainty associated with such measurements 
prevents any reliable figure from being settled upon.377 The range 
of values for elasticity allows Donohue’s model to remain 
consistent with these conclusions and with parameter estimates 
from more recent analyses involving higher imprisonment rates, 
according to constant coefficient models.378 

As with most studies of incarceration, the results consider 
the deterrent and incapacitation effects of imprisonment.379 Since 
many crimes cannot be committed during this period, one would 
expect the crime rate to be decreased by any sentencing 
irrespective of the deterrent effect.380 The extent to which either 
of these factors is reflected in crime rate reductions is impossible 
to accurately gauge as the behavioural responses of the population 

 
 371. See id. 
 372. Id. at 392–93.  
 373. John J. Donohue III, Assessing the Relative Benefits of Incarceration: Overall Changes 
and the Benefits on the Margin, in DO PRISONS MAKE US SAFER?: THE BENEFITS AND COSTS OF 

THE PRISON BOOM 283 (Steven Raphael & Michael A. Stoll eds., 2009).  
 374. See Raymond V. Liedka et al., The Crime-Control Effect of Incarceration: Does Scale 
Matter?, 5 CRIMINOLOGY & PUB. POL’Y 245 (2006).  
 375. Donohue, supra note 373, at 283.  
 376. Id. at 283–84. 
 377. Id. at 283.  
 378. Id. at 302–03. 
 379. Id. at 274. 
 380. Id. 
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cannot be separated from the physical isolation of would-be 
reoffenders.381 The aforementioned shortcomings in aggregate 
studies, such as the intermingling of deterrence and 
incapacitation effects on crime rates, prove counterproductive in 
determining the relationship between deterrence and crime 
prevention.382 

In most aggregate studies, conclusions have been drawn by 
scholars from statistical analyses of pre-existing data.383 These 
studies have established correlations between given variables 
without adequately testing the causal questions they posed.384 
Notable exceptions to this trend are studies utilizing regression 
analysis to determine that imprisonment has an effect on the 
reduction of crime.385 These studies, however, present their own 
shortcomings in showing a definitive link between imprisonment 
and deterrence.386 For example, one study argued that a valid 
estimate of the correlation between crime rates and incarceration 
could be derived from regression analysis of court-ordered prison 
releases and associated variables.387 This technique, however, 
failed to consider court orders concerning purposes other than 
release from punishment, such as transfers between prisons and 
releases for subsequent community supervision, and that the types 
of offence which are typically less serious and, therefore, may be 
less representative of more serious crimes.388 

Another study incorporated the novel proposition that the 
number of individuals incarcerated does not increase immediately 
in tandem with increases to the offending population.389 This 
allows greater sensitivity to factors which may not have been 
identified under the instant-effect models.390 These researchers 
suggested that the effects of jailing offenders on the underlying 

 
 381. Id. 
 382. See, e.g., Thomas Miceli, Deterrence and Incapacitation: Towards a Unified Theory of 
Criminal Punishment (Univ. of Conn., Dep’t of Econ., Working Paper No. 2009-11, 2009).  
 383. Donohue, supra note 373, at 282. 
 384. Id. 
 385. Id. at 283.  
 386. Id. at 309–10, 316. 
 387. Steven D. Levitt, Juvenile Crime and Punishment, 106 J. POL. ECON. 1156, 1160 
(1998).  
 388. Id. at 1158.  
 389. Rucker Johnson & Steven Raphael, How Much Crime Reduction Does the Marginal 
Prisoner Buy?, 55 J.L. & ECON. 275, 285–86 (2012).  
 390. Id.  
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crime rate diminish with inflated incarceration391 as was clear from 
the period 1978 to 2004 when considering the United States 
prison population.392 These propositions, however, have been the 
subject of significant analysis,393 resulting in two conceivable 
explanations.394 First, the states studied implemented policies over 
the relevant period which resulted in steady declines to the 
average deterrent effect.395 Second, and perhaps more 
consequential for the purposes of this article, the primary crime 
reduction effect from imprisonment is associated with 
incapacitation and not general deterrence.396 The latter is a more 
credible explanation given the broad evidence suggesting that this 
effect is not isolated to a single country and has worldwide 
application.397 

These studies have all represented the prison population as 
a proxy variable for offending and have, on that basis, analysed the 
crime rate.398 This strategy, though theoretically sound, ignores 
practical realities, including the multiplicity of sentencing policies 
dictating which individuals go to prison, the offences for which 
sanctions are enforced, and the length of time elapsed before 
imprisonment and during incarceration.399 As with any method, 
diversity in offender response can depend on a range of factors, 
including previous interactions with the criminal justice system, 
demographics, and communication from authorities.400 This 
important caveat must be considered by all scholars in the field 
from the outset to avoid inefficiently allocating resources in 
support of policies that, though theoretically effective, fail to alter 
the variables which matter.401 Bentham and Beccaria’s approach 
aligns more closely with reality as it allows consideration of 

 
 391. Id. at 306. 
 392. Id. at 276.  
 393. See Review of the Evidence, supra note 224. 
 394. Id. at 86. 
 395. Id.  
 396. Id.  
 397. Id. at 89.  
 398. Id. at 86. 
 399. Twenty-First Century, supra note 71, at 231–32. 
 400. Id. at 226.  
 401. Id. at 231–32. 
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certainty and severity402—not just the presence of a sanction—in 
determining whether there is a deterrence response.403 

E. Perceptual Studies 

Perceptual studies survey samples of a population to 
determine the public’s sentiment towards existing laws or policies, 
aiming to anticipate community responses to proposed changes.404 
Generally, these studies are in questionnaire form and as such 
carry biases associated with self-reporting, unrealistic future 
prediction, and self-assessment.405 Accordingly, some scepticism 
must be exercised when reviewing the results of these studies, as 
they may not accurately capture all respondents’ behaviours and 
attitudes.406 

A recent Australian study investigating the deterrent effect 
of drug driving laws introduced to Queensland in 2007407 reported 
that respondents who had avoided punishment, or had been 
informed indirectly of someone known to them avoiding 
punishment, were more likely to engage in proscribed behaviour 
than their peers.408 Thus, awareness of punishment avoidance was 
highlighted as a significant predictor of future drug-affected 
driving.409 However, indirect knowledge of apprehension was not 
found to have a significant deterrent effect.410 

This finding is consistent with the hypothesis that 
avoidance of punishment is more significant in encouraging crime 
than apprehension and punishment are in discouraging crime.411 
This can be attributed to present bias, whereby individuals 
privilege information which supports their enjoyment of the 
immediate rewards of crime without punishment and attribute less 
significance to information suggesting punishment is always 

 
 402. See id. at 205–06. 
 403. Id. at 225.  
 404. RITCHIE, supra note 121, at 12; see also Williams & Hawkins, supra note 70, at 549.  
 405. RITCHIE, supra note 121, at 12; see also Williams & Hawkins, supra note 70, at 549. 
 406. RITCHIE, supra note 121, at 12. 
 407. Id.  
 408. Id.  
 409. Id. 
 410. Id.  
 411. Id.; see Richard H. McAdams, Present Bias and Criminal Law, 2011 U. ILL. L. REV. 
1607, 1614 (2011).  
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possible.412 Optimism bias, which causes an overestimation of 
one’s capacity to offend without penalty, is identified as the reason 
for which the reverse—being an overestimation of one’s 
likelihood of detection—is not true.413 

F. Policy Evaluation Studies of Sentence Enhancements 

Policy evaluation studies are one of the most effective 
means by which researchers have investigated deterrence.414 These 
are done by analysing and comparing existing and new legislation 
and policy to determine practical implications.415 Beginning in the 
1980s, these studies have surveyed a variety of crimes and context, 
with many finding little to no substantive evidence of a positive 
correlation between harsh sentencing policies and general 
deterrence.416 Instead, an examination of various studies shows a 
strong correlation between the certainty of punishment and 
deterrence rather than severity.417 

For example, in an analysis of the “three strikes” policy in 
the United States—whereby a mandatory twenty-five year 
minimum sentence is levied after the commission of a third 
offence418—led to a decrease of approximately two percent in the 
crime rate over the relevant period.419 This decrease has been, at 
least in part, attributed to the deterrent effect exerted by the 
offender’s knowledge that they would receive a damagingly 
lengthy sentence upon the commission of a third offence, with a 
significant level of certainty with respect to its length.420 In a 
separate study of the same law, comparing offending patterns of 
individuals who had committed two eligible offences against those 
who had committed one eligible offence and had been tried for 

 
 412. McAdams, supra note 411, at 1609.  
 413. McAdams & Ulen, supra note 238, at 17.  
 414. WRIGHT, supra note 131, at 1. 
 415. Id. 
 416. See Loftin et al., supra note 326; Florida Firearm, supra note 322; Colin Loftin & 
David McDowall, “One with a Gun Gets You Two”: Mandatory Sentencing and Firearms Violence 
in Detroit, 455 ANNALS AM. ACAD. POL. & SOC. SCI. 150 (1981).  
 417. See Loftin et al., supra note 326. 
 418. Kessler & Levitt, supra note 92, at 344–45. 
 419. See FRANKLIN ZIMRING ET AL., PUNISHMENT AND DEMOCRACY: THREE STRIKES AND 

YOU’RE OUT IN CALIFORNIA (2001).  
 420. James Austin et al., Three Strikes and You’re Out: The Implementation and Impart of 
Strike Laws 2 (Nat’l Inst. of Justice, Working Paper No. 181297, 2000).  
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one ineligible offence, found a decrease of approximately twenty 
percent in subsequent arrest rates for the group with two eligible 
offences, as compared to those with one.421 They concluded, given 
the significant results, that the three strikes sentence 
enhancement had effectively deterred crime.422 It was noted, 
however, that longer-term estimates incorporate the impact of 
incapacitation itself in addition to any deterrent effect, causing 
longer-term values to overestimate the deterrence effect.423 This 
finding has itself been scrutinised on methodological grounds 
with Webster et al. citing a failure to maintain consistency within a 
control group among other factors.424 

A study of Project Hope, a Hawaiian-based probation 
program, concluded that punishments enforced with certainty and 
celerity are useful in situations where deterrence has not resulted 
in any significant benefit.425 In a follow-up study of the effects of 
the program, several caveats were proposed.426 The latter 
researchers label Project Hope as “promising but unproven,”427 
indicating that it was likely limited to offenders being monitored 
for substance abuse, has mixed empirical support, was vulnerable 
to corruption, eliminated probation departments’ discretion, and 
reduced rehabilitation services for vulnerable offenders.428 The 
results of a study of the deterrent effect of imprisonment as a 
sanction for non-payment of fines and probation violations 
supports the original Project Hope study.429 Findings indicated 
that any imminent threat of imprisonment yielded a significant 
uptick in the payment of fines and cooperation with probation 

 
 421. Kessler & Levitt, supra note 92, at 358–59.  
 422. Id. at 360.  
 423. Id.  
 424. See Cheryl Marie Webster et al., Proposition 8 and Crime Rates in California: The 
Case of the Disappearing Deterrent, 5 CRIMINOLOGY AND PUB. POL’Y 417, 438 (2006).  
 425. Angela Hawken & Mark Kleiman, Managing Drug Involved Probationers with Swift 
and Certain Sanctions: Evaluating Hawaii’s HOPE 29 (Nat’l Inst. of Justice, Working Paper 
No. 229023, 2009).  
 426. Francis Cullen et al., Before Adopting Project HOPE, Read the Warning Label: A 
Rejoinder to Kleiman, Kilmer, and Fisher’s Comment, 78 FED. PROB. 75, 75 (2014). 
 427. Id. at 76.  
 428. See id. at 76–77.  
 429. David Weisburd et al., The Miracle of the Cells: An Experimental Study of Interventions 
to Increase Payment of Court-Ordered Financial Obligations, 7 CRIMINOLOGY & PUB. POL’Y  9, 
28 (2008).  
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conditions irrespective of the term of imprisonment threatened.430 
This suggests that certainty may be the more salient factor than 
severity in producing a deterrent effect.431 Another initiative, 
Project Exile, was examined to find the relative deterrent effect of 
sentence enhancements for firearm offences.432 It was found that 
the program had no significant deterrent effect, again suggesting 
that the severity of a punishment is largely unrelated to its 
deterrent effect.433 

The trend of the effectiveness of certainty rather than 
severity in deterrence can also be seen across age groups.434 
Examining the deterrent effect of moving offenders from the 
juvenile to adult justice system—which is associated with harsher 
penalties—has shown little to no effect on deterrence.435 Using 
individual-level crime histories in Florida, researchers were unable 
to produce significant evidence in favour of a deterrent effect 
across the sample.436 Similarly, survey data investigating possible 
perceptual shifts as young males reached the age of criminal 
majority found no significant evidence to support the deterrent 
effect of the harsher adult justice system.437 

Accordingly, significant questions exist as to the efficacy of 
general deterrence as a sentencing principle.438 The data is 
reasonably clear in finding little to no evidence that increases to 
severity of punishment have any discernible effect on likelihood to 
offend.439 This contradicts what would be expected under the 
theory of general deterrence as individuals would be prompted to 

 
 430. Thomas A. Loughran et al., Re-Examining the Functional Form of the Certainty Effect 
in Deterrence Theory, 29 JUST. Q. 712, 713 (2012).  
 431. Id. 
 432. Steven Raphael & Jens Ludwig, Prison Sentence Enhancements: The Case of Project 
Exile, in EVALUATING GUN POLICY: EFFECTS ON CRIME AND VIOLENCE 251, 274–77 (Jens 
Ludwig & Philip J. Cook eds., 2003). 
 433. Peter Greenwood, Comment by Peter Greenwood, in EVALUATING GUN POLICY: 
EFFECTS ON CRIME AND VIOLENCE 280, 281–82, supra note 432, at 28182. 
 434. See Loughran et al., supra note 430. 
 435. See Randi Hjalmarsson, Crime and Expected Punishment: Changes in Perception at the 
Age of Criminal Majority, 11 AM. L. & ECON. REV. 209 (2009). 
 436. JEREMY TRAVIS ET AL., THE GROWTH OF INCARCERATION IN THE UNITED STATES: 
EXPLORING CAUSES AND CONSEQUENCES 137–38 (2014).  
 437. See Hjalmarsson, supra note 435, at 236.  
 438. See Margaret M. deGuzman, Harsh Justice for International Crimes?, 39 YALE J. INT’L 

L. 1, 15–16, 24 (2014) (discussing the potential for over-punishment as a result of 
deterrence practices in sentencing). 
 439. Lynch, supra note 317, at 359.  
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consider the likely consequences of their actions and weigh the 
positives and negatives accordingly.440 The fact that severity is not 
correlated with likelihood to offend separate from the issue of 
certainty mitigates much of the effect that deterrence may have.441 

IV. APPLICATION TO THE VICTORIAN JURISDICTION 

The Victorian judiciary is limited by statute in its right to 
impose sentences for the prescribed purposes of punishment, 
denunciation, rehabilitation, community protection, and 
deterrence.442 To facilitate discussion concerning their 
applications, these purposes are divided into those which address 
offenders’ actions without any “ultimate goal” and those which 
seek to prevent further offending through the imposition of a 
sentence.443 Sentences imposed without any ultimate goal are 
more retributive in nature without requiring justification through 
utilitarian considerations of the practical effects of the court’s 
intervention.444 In contrast, these utilitarian purposes are 
concerned with the utility of sentences and address an ultimate 
“good” to be achieved as a consequence of a sentence.445 These 
methods share the intended goal of reducing harm to society 
through sentencing, firmly grounding their effectiveness in 
empirically measurable territory, whereas simpler retributive goals 
have no benchmark against which to be measured for 
effectiveness.446 

Many of these purposes come into conflict because the best 
outcome by one standard may be wholly incompatible with 
another.447 Additionally, judges must assign relative weights to 

 
 440. Onwudiwe, supra note 12, at 233; Bagaric & Alexander, supra note 115, at 270.  
 441. Doob & Webster, supra note 152, at 146. 
 442. Sentencing Act 1991 (Vic) s 5(1) (Austl.).  
 443. Kate Warner, Theories of Sentencing: Punishment and the Deterrent Value of 
Sentencing, Paper Presented at Sentencing: From Theory to Practice Conference in 
Canberra 1 (Feb. 8-9, 2014). 
 444. Id. at 1–2.  
 445. Id. at 6. 
 446. See Sentencing Guidelines: Australia, LIBR. CONGRESS, https://www.loc.gov/law 
/help/sentencing-guidelines/australia.php#_ftnref10 (last visited Oct. 1, 2018) (noting 
the statute’s background history and mandatory sentencing laws written under the 
statute). 
 447. See Bagaric, supra note 105, at 504. But see Carlsmith et al., supra note 4, at 295 
(discussing the interplay between deterrence and proportional retributivism and 
concluding that deterrence did not “alter the level of punishment assigned to a 



PATHINAYAKE_TO PUBLISHER.DOCX (DO NOT DELETE) 12/12/2018  5:00 PM 

2018] DETER AGAINST GENERAL DETERRENCE 111 

each purpose within a given case in accordance with the 
circumstances of the offender and the crime.448 A range of judicial 
considerations, including extra-legal factors, potential impacts on 
future cases, and on the public’s perception of the legal system,449 
may also be incorporated into the final decision.450 This has the 
tendency to result in divergent sentences for similar crimes, 
indicating that subjective factors influence the decisions of 
jurists.451 Courts have often shown a willingness to engage with the 
less empirically-supported retributive purposes, thereby 
minimising the deterrent effect through prioritisation of other 
factors.452 Just as the effects of offender isolation and deterrence 
intermingle in the data, so too can deterrence and punishment-
denunciation interplay and overlap.453 This ultimately means that 
the judiciary is unlikely to begin imposing effective deterrent 
sentences as the variety of purposes it must consider alters 
sentences and reduces certainty.454 In order to achieve significant 
change in this area, it is recommended that governments codify 
the purposes of sentencing in line with utilitarian principles and 
eschew the retributive relics that prevent the effective 
implementation of evidence-based sentencing.455 

 
perpetrator as a function of alterations in cases that should have made a difference had 
they been using a deterrence perspective”).  
 448. See Sentencing Guidelines, supra note 446. 
 449. See, e.g., David Indermaur, Engaging the Public in the Development of Sentencing 
Policy, 29 INT’L J. CRIME, JUST. & SOC. DEMOCRACY 27 (2012). Interestingly, some 
academics have supported incorporating a stronger public voice in the sentencing mix to 
alleviate these public perception concerns. Id. 
 450. See, e.g., ANDREAS KAPARDIS, PSYCHOLOGY AND LAW: A CRITICAL INTRODUCTION 
11 (2d ed. 2002) (on extra-legal factors in judicial discretion).  
 451. See, e.g., Mirko Bagaric, Sentencing: From Vagueness to Arbitrariness: The Need to 
Abolish the Stain that is the Instinctive Synthesis, 38 U. NEW S. WALES. L.J. 76, 82 (2015).  
 452. See Carlsmith et al., supra note 4.  
 453. See Veen v The Queen [No. 2] (1988) 164 CLR 465, 476 (Austl.) (“[S]entencing 
is not a purely logical exercise, and the troublesome nature of the sentencing discretion 
arises in large measure from unavoidable difficulty in giving weight to each of the 
purposes of punishment. The purposes of criminal punishment are various: protection of 
society, deterrence of the offender and of others who might be tempted to offend, 
retribution and reform. The purposes overlap and none of them can be considered in 
isolation from the others when determining what is an appropriate sentence in a 
particular case. They are guideposts to the appropriate sentence but sometimes they point 
in different directions.”). 
 454. Bagaric, supra note 451, at 95.  
 455. Ernst W. Schoellkopff, Ordering the Purposes of Sentencing: A Prologue to Guidelines, 
2 NOTRE DAME J.L., ETHICS & PUB. POL’Y 503, 504 (1986). 
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A. Alternatives for the Future 

In accordance with evidence from multiple studies, 
incarceration and capital punishment are ineffective deterrents.456 
Furthermore, their use raises economic, ethical, and legal 
questions.457 This position, however, does not solve the problem of 
criminal offending. What follows is a consideration of policies and 
proposals to aid in the reduction of crime through effective 
deterrence and other cost-effective methods. 

Diversification of sentencing options is associated with 
positive outcomes for a variety of crimes.458 Manski459 proposed a 
framework to optimise policy diversification through application 
of metrics of welfare and ambiguity to shift desired outcomes from 
the purely economic.460 This framework enables a broader range 
of personalised “treatments,” in addition to punishments for 
offenders who would be better served through alternative 
means.461 

One of the most critical elements to sentencing reform is 
determining whether all presently incarcerated individuals deter 
future offenders or satisfy one of the other sentencing purposes 
identified above.462 Currently, prison populations are comprised of 
a significant proportion of non-violent drug offenders, juvenile 
offenders, offenders motivated by momentary irrationality, and 
individuals with anger management and substance abuse issues.463 
Owing to their inability to consider their actions, there is no 
significant deterrent benefit to their imprisonment.464 

 
 456. Five Things About Deterrence, NAT’L INST. JUSTICE (June 6, 2016), 
https://nij.gov/five-things/pages/deterrence.aspx. 
 457. See Michael Tonry, Legal and Ethical Issues in the Prediction of Recidivism, 26 FED. 
SENT’G REP. 167 (2014). 
 458. Charles F. Manski, The 2009 Lawrence R. Klein Lecture: Diversified Treatment Under 
Ambiguity, 50 INT’L ECON. REV. 1013, 1020–21 (2009). 
 459. Id. 
 460. Id.  
 461. See INST. OF PUB. POLICY, TRUMAN SCH. OF PUB. AFFAIRS, UNIV. OF MO.-
COLUMBIA, ALTERNATIVE SENTENCING & STRATEGIES FOR SUCCESSFUL PRISONER REENTRY 
2 (2006). 
 462. See, e.g., Stanley A. Cohen, An Introduction to the Theory, Justifications and Modern 
Manifestations of Criminal Punishment, 27 MCGILL L.J. 73 (1981). 
 463. See, e.g., Jason Payne & Antonette Gaffney, How Much Crime Is Drug or Alcohol 
Related? Self-Reported Attributions of Police Detainees, 439 TRENDS & ISSUES CRIME & CRIM. 
JUST. 1, 1 (2012).  
 464. Id. at 2. 
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Avoiding the imprisonment of these offenders would be 
incredibly cost-effective, especially given that individuals of these 
categories are among the most susceptible to rehabilitation 
programs.465 As the offenders in question are generally motivated 
only by temporary factors in their environment or mental state, 
they can be reintegrated into society through targeted treatment 
programs.466 Although not free of cost, it is broadly established 
that rehabilitation programs, such as drug treatment programs, 
offer higher returns on outlay than incarceration and 
simultaneously improve the lives of offenders, offering greater 
potential for future contributions to society.467 Nonetheless, 
despite wide acceptance of these benefits, arguments may be 
raised on the basis that the application of rehabilitation programs 
are likely confined to specific crimes and groups of offenders.468 

The judiciary’s over-reliance on general deterrence in 
justifying and determining appropriate sentences is misguided.469 
Instead, the typical sentencing language of deterrence should be 
replaced by that of proportionality.470 A focus on deterrence may 
mislead the public into believing that longer sentences result in 
reduced crime though, as demonstrated in research, optimum 
sentences are rarely at extreme values.471 A focus on 
proportionality, meanwhile, may engender in the public an 
intuitive understanding of the legitimate goals of sentencing, 
thereby ensuring the more effective communication of 
sentences.472 

Eliminating deterrence from considerations of sentence 
length would likely improve outcomes in terms of crime reduction 

 
 465. See, e.g., EXEC. OFFICE OF THE PRESIDENT, ECONOMIC PERSPECTIVES ON 

INCARCERATION AND THE CRIMINAL JUSTICE SYSTEM 3–4 (2016). 
 466. David Farabee, The Effectiveness of Coerced Treatment for Drug-Abusing Offenders, 62 
FED. PROB. 3, 3 (1998).  
 467. VICTORIAN OMBUDSMAN, INVESTIGATION INTO THE REHABILITATION AND 

REINTEGRATION OF PRISONERS IN VICTORIA 145–46 (2015).  
 468. See, e.g., Kevin Howells et al., Correctional Offender Rehabilitation Programs: The 
National Picture in Australia, UNIV. S. AUSTL. (2004), http://crg.aic.gov.au/repor 
ts/200203-04.pdf. 
 469. KAREN GELB, SENTENCING ADVISORY COUNCIL, MYTHS AND MISCONCEPTIONS: 
PUBLIC OPINION VERSUS PUBLIC JUDGMENT ABOUT SENTENCING 30–31 (2006). 
 470. Id. at 21.  
 471. See, e.g., Joel Waldfogel, Criminal Sentences as Endogenous Taxes: Are They “Just” or 
“Efficient”?, 36 J.L. & ECON. 139, 144 (1993).  
 472. GELB, supra note 469, at 30. 
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and do so at a lower cost.473 This would, however, necessitate all 
crimes and their respective punishments to be suitably publicised 
and would only apply to offenders who engage in rational 
calculation of the benefits of their actions and risks of 
apprehension.474 The approach would assist in the development of 
a better sentencing structure through reduced reliance on general 
deterrence and consequently aid in the public interest.475 

V. CONCLUSION 

The overwhelming body of evidence in the criminological 
sphere does not suggest any significant benefit to crime reduction 
through the imposition of lengthier sentences, but rather the 
opposite.476 Evidence suggests decreasing sentence length would 
not result in any substantial diminution to the deterrent effect in 
contrast to the intuitive reasoning of the public.477 Policies which 
significantly increase imprisonment are burdensome and lack 
empirical support.478 Consequently, policymakers across the 
developed world should be encouraged to engage in careful 
consideration of sentencing regimes to better utilise resources in 
the pursuit of effective crime reduction. A number of methods to 
achieve this have been identified, including social apprehension 
of offenders and enhancing the certainty and celerity of 
punishments that have been demonstrated to reduce offending far 
more reliably than deterrent effects.479 Furthermore, deterrence is 
limited in its application insofar as it applies only to crimes that 
are the subject of premeditation;480 many serious crimes cannot be 
readily deterred.481 In these cases, reliance on specific deterrence 
may help to reduce future offending by apprehended individuals. 

A strong policy framework incorporating this evidence is 
crucial for the reduction of crime. The evidence gathered in this 
 
 473. Bagaric & Alexander, supra note 115.  
 474. Edmund S. Howe & Cynthia J. Brandau, Additive Effects of Certainty, Severity, and 
Celerity of Punishment on Judgments of Crime Deterrence Scale Value, 18 J. APPLIED SOC. 
PSYCHOL. 796 (1988).  
 475. See Bagaric & Alexander, supra note 115. 
 476. Id. at 273–78.  
 477. Id. at 283. 
 478. Id. 
 479. See, e.g., Hawken & Kleiman, supra note 425. 
 480. Mannheimer, supra note 104, at 904. 
 481. Id. 
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sphere must be non-partisan, and strict evidentiary thresholds for 
aggregate studies must be put into place to ensure policymakers 
are afforded appropriate tools to aid in crime reduction. 
Researchers should also be aware of the limitations of studies in 
this area, and factors surrounding the use of models and data 
collection would be incredibly impactful on studies of crime 
reduction. 

The vitality of sentencing to criminal justice has resulted in 
widespread evaluation of the effectiveness of general 
deterrence.482 However, there is insufficient support for its 
continued centrality in sentencing schema.483 Consequently, it is 
the responsibility of researchers and policymakers to offer fresh 
insights and solutions to the problem of criminal offending. The 
resulting paradigm shift will require compromise but has the 
capacity to improve not only the lives of potential offenders but 
also the well-being of society at large. 

 

 
 482. See WRIGHT, supra note 131. 
 483. See Bagaric & Alexander, supra note 115. 


