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CONVENIENCE GAMBLING AS A PUBLIC NUISANCE: 
AN ANCIENT TORT SOLUTION TO A MODERN 

PROBLEM 

JOHN MCCOOL† 

I. INTRODUCTION 

or the past quarter-century, gambling has been on the rise in 
America.1 In the 1970s, only a handful of states had legalized 

gambling.2 By the twenty-first century, gambling was legal in some 
form in all but three states.3 During this expansion, state 
legislators framed the gambling policy debate in terms of casino 
gambling, a growing industry that brings in significant tourism 
revenue and tax dollars to depressed communities.4 However, the 
most prevalent form of gambling today is convenience gambling: a 
poorly-regulated industry in which individual slot machines are 
placed in grocery stores, gas stations, and strip malls across the 
country.5 

Despite the promised tax benefits by state legislators, 
convenience gambling takes an enormous toll on a community’s 
psyche.6 Convenience gambling does not attract outside revenue 
into a community; rather, it creates a new outflow of resources 
from community members to out-of-state business enterprises.7 
Since these gaming corporations deliberately place their machines 

 
 †. John McCool is a proud Wake Forest graduate and former Staff Member at the 
Wake Forest Journal of Law and Policy. He would like to thank Professor Margaret Taylor 
for trying her best to teach him Torts which served as a backdrop for this article. 
 1. JIM ORFORD, AN UNSAFE BET?: THE DANGEROUS RISE OF GAMBLING AND THE 

DEBATE WE SHOULD BE HAVING 9 (2010). 
 2. Id. at 8. 
 3. Id. 
 4. See id. at 9, 15–16. 
 5. NAT’L GAMBLING IMPACT STUDY COMM’N, NATIONAL GAMBLING IMPACT STUDY 

COMMISSION REPORT: GAMBLING’S IMPACTS ON PEOPLE AND PLACES 7-4, 7-10–7-11 (1999). 
 6. See id. at 7-1–7-2. 
 7. U.S. GEN. ACCOUNTING OFFICE, CONVENIENCE GAMBLING: INFORMATION ON 

ECONOMIC AND SOCIAL EFFECTS IN SELECTED LOCATIONS 23 (2000). 
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in low-income areas, the players tend to be disproportionately 
poor.8 Thus, players’ opportunity costs for gambling tend to be 
basic essentials, as opposed to luxury items.9 Also, while there is no 
psychological link between convenience gambling and criminal 
activity, the facilities are hotbeds for criminal activity.10 A North 
Carolina Governor’s Crime Commission report in 2010 looking at 
convenience gambling businesses in sixty-three counties found 
that thirty-seven percent of law enforcement agencies reported 
criminal activity associated with the facilities.11 Furthermore, 
sociologists have observed a normalization effect through 
convenience gambling within communities.12 By placing machines 
in public spaces, convenience gambling removes both physical and 
psychological barriers that once existed between gambling addicts 
and children.13 

Since 2008, North Carolina legislators have tried to 
prohibit convenience gambling.14 Despite multiple laws and a 
hard, bipartisan legislative stance against the practice, 
convenience gambling still occurs legally within North Carolina.15 
However, an old tort remedy may provide the state with an 
effective tool against the convenience gambling industry: the 
public nuisance doctrine.16 “A public nuisance is an unreasonable 
interference with a right common to the general public.”17 Unlike 
traditional private nuisance, which emphasizes a remedy for a 
private injury, a public nuisance claim focuses on violations to the 
 
 8. See id. at 12. 
 9. Id.; NAT’L GAMBLING IMPACT STUDY COMM’N, supra note 5, at 7-12. 
 10. See ORFORD, supra note 1, at 130. 
 11. CAROLINE DENNING & DOUGLAS L. YEARWOOD, GOVERNOR’S CRIME COMM’N, 
INTERNET SWEEPSTAKES CAFES: A SURVEY OF LAW ENFORCEMENT PERCEPTIONS 8 (2010), 
https://files.nc.gov/ncdps/documents/files/internet_cafe.pdf; Daniel Schere, Sweepstakes 
Growth Debated in Winston-Salem, YES! WEEKLY (Dec. 10, 2014), http://yesweekly.com/Swee 
pstakes-growth-debated-in-Winston-Salem-a22317. 
 12. ORFORD, supra note 1, at 73. 
 13. See  id. at 212. 
 14. Gary D. Robertson, Video Gambling Again on the Table for NC Lawmakers, DAILY 

HERALD (May 3, 2010), http://www.rrdailyherald.com/news/video-gambling-again-on-the 
-table-for-nc-lawmakers/article_f671439d-d139-5be2-96fd-f156df396de3.html; Jeff Welty, 
The Electronic Sweepstakes Ban, N.C. CRIM. L. (July 21, 2010), https://nccriminallaw.sog.unc 
.edu/the-electronic-sweepstakes-ban; N.C. GEN. STAT. ANN. § 14-306.2 (2017). 
 15. Frank Fraboni, Ask 13: Why Are Gaming Machines Still Allowed in Local Gas 
Stations?, ABC NEWS 13 WLOS (Oct. 16, 2017), https://wlos.com/news/ask-13/ask-13-
why-are-gaming-machines-still-allowed-in-local-gas-stations. 
 16. N.C. GEN. STAT. ANN. §§ 14-292, -308 (2017). 
 17. RESTATEMENT (SECOND) OF TORTS § 821B(1) (AM. LAW INST. 1979). 
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general public’s rights.18 These suits are often brought by public 
officials, acting in the capacity of their duties on behalf of the 
state, to use the judiciary to protect the common rights of 
people.19 

This paper will explore the possibility of using the public 
nuisance doctrine as a tool to effectively regulate convenience 
gambling in North Carolina. Part II will examine the historical use 
of public nuisance in North Carolina and its benefits over 
legislation. Part III will apply North Carolina’s public nuisance 
doctrine to convenience gambling. Finally, Part IV will discuss the 
effects of a public nuissance suit.  

II. MODERN LEGISLATIVE EFFORTS TO PROHIBIT 

CONVENIENCE GAMBLING 

Unlike some states, North Carolina has never placed a full 
ban on betting between citizens.20 Instead, North Carolina’s  
criminal gambling law relies on a legal schism to differentiate 
between legal bets and illegal gambling.21 In North Carolina, a 
person cannot bet money on a game of chance.22 Conversely, 
games of skill are not classified as illegal games of chance and, 
thus, are exempted from gambling regulations.23 The distinction 
between games of chance and games of skill has permeated North 
Carolina gambling law since its inception.24 

In 2000, in response to the exponential rise in convenience 
gambling, the North Carolina legislature set new restrictions on an 
emerging gambling giant: video poker machines.25 The legislature 
passed a bill limiting the number of video poker machines to 
three per facility.26 The legislature’s effort to curtail convenience 
gambling’s expansion while also maintaining it as a taxable 

 
 18. Id. cmt. h. 
 19. State ex rel. Cooper v. Tenn. Valley Auth., 593 F. Supp. 2d. 812, 815 (W.D.N.C. 
2009), rev’d, 615 F.3d 291 (4th Cir. 2010). 
 20. Mark Binker, Over Time, NC Gives In On Gambling, WRAL (July 13, 2012), https:/ 
/www.wral.com/over-time-nc-gives-in-on-gambling/11159989. 
 21. Id. 
 22. N.C. GEN. STAT. § 14-292 (1994). 
 23. N.C. GEN. STAT. § 14-306(b) (1994). 
 24. Collins Coin Music Co. v. N.C. Alcoholic Beverage Control Comm’n, 117 N.C. 
App. 405, 407, 451 S.E.2d 306, 307 (N.C. Ct. App. 1994). 
 25. N.C. GEN. STAT. § 14-306.1 (2000). 
 26. Id. 
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revenue stream was misguided and failed spectacularly.27 Due to 
the lackadaisical enforcement of these restrictions, an estimated 
20,000 illegal video poker machines operating within the state, 
compared to the 10,000 licensed machines.28 North Carolina’s 
failure to adequately regulate its gaming industry was matched 
only by the blatant government corruption brought by gaming 
corporations.29 North Carolina’s former House Speaker Jim Black, 
a longtime proponent of video poker machines, was investigated 
by a federal grand jury for accepting illicit gratuities from 
electronic gaming companies.30 Bobby Medford, longtime sheriff 
of Buncombe County, was convicted for pocketing up to $300,000 
in bribes from gambling corporations in exchange for lax 
enforcement of North Carolina gaming restrictions.31 

The bill’s failure to adequately control convenience 
gambling was not lost on the North Carolina legislature.32 In 2006, 
North Carolina banned video poker machines outright.33 Under 
the new law, by July 1, 2007, every video poker machine within the 
state was illegal and subject to seizure as contraband.34 This law 
had little effect, as many gaming corporations rebranded their 
video poker machines as electronic sweepstakes machines in an 
attempt to take advantage of a loophole in North Carolina’s law.35 
In response, on October 1, 2010, North Carolina attempted to 
close this loophole by passing House Bill 80: “An Act To Ban The 
Use Of Electronic Machines And Devices For Sweepstakes 

 
 27. See Mike Baker, Video Poker a Job Jackpot for N.C., Consultant Says, STAR NEWS 

ONLINE (May 18, 2006, 8:25 AM), http://www.starnewsonline.com/news/20060518/video 
-poker-a-job-jackpot-for-nc-consultant-says. 
 28. Id. 
 29. See, e.g., David Forbes & Jason Sandford, Judge Deals Out Prison Sentences in 
Corruption Scandal, MOUNTAIN XPRESS (Oct. 15, 2008), https://mountainx.com/news/co 
mmunity-news/101508judge_deals_out_prison_sentences_in_corruption_scandal. 
 30. Id.  
 31. Gary D. Robertson, Judge Tosses Out NC’s Ban on Video Poker Machines, LAW.COM 
(Feb. 20, 2009, 12:00 AM), https://www.law.com/almID/1202551775598/?mcode=0&curi 
ndex=0&curpage=ALL&slreturn=20180826174034. 
 32. James Romoser, The Battle Over Video Poker, WINSTON-SALEM J., https://www.j 
ournalnow.com/news/state_region/the-battle-over-video-poker/article_d2d7f820-70945c 
1c-9df3-3deda7d0fa95.html (last visited Sept. 26, 2018). 
 33. N.C. GEN. STAT. § 14-306.1A (2017). 
 34. See id. 
 35. Sandhill Amusements, Inc. v. Sheriff of Onslow Cty., 236 N.C. App. 340, 342, 762 
S.E.2d 666, 669 (N.C. Ct. App. 2015); Hest Techs. Inc. v. State ex rel. Perdue, 366 N.C. 289, 
291, 749 S.E.2d 429, 431 (2012). 
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Purposes.”36 The Act was interpreted to ban all electronic gaming 
machines that offered chance-based games for tangible prizes.37 

Despite extensive legislative effort, convenience gambling 
remains prevalent throughout North Carolina.38 These failed laws 
and their subsequent effects demonstrated two central challenges 
to regulating convenience gambling in North Carolina: (1) the 
statutory divide between games of chance and games of skill is 
hard to apply in legal contexts, and gaming corporations are 
uniquely positioned to take advantage of the convoluted 
definition; and (2) the enforcement efforts target only the lessees 
of the machines, and do not focus on the gaming corporations 
suppliers.39 These issues are addressed separately below. 

A. Issues with Statutory Interpretation 

First, gaming corporations are uniquely positioned to take 
advantage of legal loopholes because, in North Carolina, gaming 
corporations have a constitutional property right in machines 
until they are deemed illegal.40 North Carolina courts have 
interpreted the Due Process Clause as giving companies the ability 
to sue the state to seek a declaration of legality on the machines 
and delay any electronic gaming machine seizures until after a 
court has ruled on the machines’ legality.41 In McCormick v. Proctor, 
McCormick Vending Machine Company sued for a preliminary 
injunction to prohibit the sheriff of Pitt County from seizing more 
than 100 licensed McCormick gaming machines.42 The 
preliminary injunction challenged a 1939 North Carolina statute 
that gave sheriffs the authority to seize and destroy any machine 
that the sheriff’s office believed to be illegal contraband.43 
McCormick’s claim was premised on the belief that this practice 
violated its constitutional right to due process.44 The trial court 
rejected this theory and refused to hear McCormick’s evidence as 
 
 36. N.C. GEN. STAT. § 14-306.4 (2016). 
 37. Sandhill Amusements, 236 N.C. App. at 365, 762 S.E.2d at 683 (Ervin, J., 
dissenting). 
 38. Fraboni, supra note 15.  
 39. See discussion infra Sections A, B. 
 40. Sandhill Amusements, 236 N.C. App. at 356, 762 S.E.2d at 678. 
 41. Id. 
 42. McCormick v. Proctor, 217 N.C. 23, 24, 6 S.E.2d 870, 871 (1940). 
 43. Id. at 25, 6 S.E.2d at 871. 
 44. Id. at 29, 6 S.E.2d at 874. 
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to the legality of its games and, instead, ruled in favor of the 
sheriff on sovereign immunity principles.45 The North Carolina 
Supreme Court reversed, noting the importance of due process 
and a fair trial, and stated that “[t]he right to conduct a lawful 
business, or to earn a livelihood, is regarded as fundamental.”46 
Since McCormick conflated the ownership of these gaming 
machines to the constitutional right to earn a livelihood, 
corporations have a right to due process before their gaming 
machines are seized by the state.47 Thus, under these principles, 
gaming corporations have standing to sue the state for preliminary 
injunctive relief to protect the reputation of the product and to 
prevent any future police seizure.48 

Furthermore, the electronic gaming industry is difficult to 
regulate because the industry operates in a legal grey area where 
legislatures and gaming corporations are constantly playing a cat-
and-mouse game to create effective regulations to cover an 
adapting market.49 Gaming corporations are financially equipped 
to study specific state laws and update their game’s software to fit 
within the various thorny legal loopholes.50 In some instances, 
after a new regulation on electronic gaming machines was 
enacted, the manufacturer simply adjusted the software slightly to 
comply with the new standard.51 In North Carolina, gaming 
corporations oftentimes argue that their games fit the legal 
definition for a game of skill, rather than an illegal game of 
chance.52 To fit the statutory definition of a game of skill, a game 
must require more elements of skill than elements of chance.53 
Whether a game requires more elements of skill or chance is 
determined by evaluating the totality of the circumstances 
surrounding the game.54 This distinction is highlighted in Collins 
Coin Music Co. v. N.C. Alcoholic Beverage Control Comm’n., where 
 
 45. Id. at 26, 6 S.E.2d at 872. 
 46. Id. at 30–31, 6 S.E.2d at 874–76. 
 47. Id. at 31, 6 S.E.2d at 875–76. 
 48. Id. at 29, 6 S.E.2d at 874. 
 49. Cory H. Howard, Skill, Dumb Luck, and the Legal Ambiguity of North Carolina 
Sweepstakes Law, 5 U. NEV. L.V. GAMING L.J. 161, 162, 182 (2015). 
 50. Id. at 170. 
 51. Id. at 164. 
 52. Id. at 168. 
 53. Sandhill Amusements, Inc. v. Sheriff of Onslow Cty., 236 N.C. App. 340, 368–69, 
762 S.E.2d 666, 685 (2014) (Ervin, J., dissenting). 
 54. See id. 
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North Carolina first declared that video poker machines constitute 
illegal gambling.55 There, the court found that video poker 
machines constitute an illegal game of chance, despite prior 
precedent which held that real-time poker is a legal game of skill.56 
The court reasoned that, while both games contain elements of 
skill in requiring a player to determine mathematical probabilities, 
real-time poker requires an unmatched psychological element in 
bluffing and holding a straight face.57 In contrast, there is no 
psychological skill element present in video poker.58 Thus, since 
video poker lacks this requisite skill present in real poker, the 
court can reasonably prohibit video poker as an illegal game of 
chance while maintaining the legality of poker as a game of skill.59 

When designing convenience gaming machines set to be 
leased in North Carolina, companies are sure to keep in mind the 
distinction between games of skill and games of chance.60 In 
August 2015, T & A Amusements, LLC, filed for a preliminary 
injunction to prevent the seizure of its gambling machines.61 The 
machines accepted cash in exchange for “game points.”62 These 
game points could then be exchanged within the game for 
opportunities to play “reward games.”63 Winners of the reward 
games subsequently received winnings of “reward points” and, 
thus, more opportunities to play.64 After earning sufficient reward 
points, a player could then convert them into tangible cash prizes 
by taking a “dexterity test.”65 The plaintiff argued that, since these 
reward points could not be exchanged for anything besides more 
plays, they did not fit the statutory definition of “prize” under 
North Carolina law.66 Since exchanging reward points into 

 
 55. Collins Coin Music Co. v. N.C. Alcoholic Beverage Control Comm’n, 117 N.C. 
App. 405, 451 S.E.2d 306 (1994). 
 56. Id. at 408–10, 451 S.E.2d at 308–09. 
 57. Id. at 408–09, 451 S.E.2d at 308–09. 
 58. Id. at 408, 451 S.E.2d at 308. 
 59. Id. at 409–10, 451 S.E.2d at 308–09. 
 60. See, e.g., T & A Amusements, LLC v. McCrory, 796 S.E.2d 376, 377–78 (N.C. App. 
2017). 
 61. Id. at 377. 
 62. Id. at 378. 
 63. Id. 
 64. Id. 
 65. Id. 
 66. Brief of Plaintiff-Appellants’ Reply to the State Defendants’ Brief at 10, T & A 
Amusements, LLC v. McCrory, 796 S.E.2d 376 (N.C. App. 2017) (Nos. 16-160, 16-161) 
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tangible prizes required the dexterity test, the plaintiff argued that 
this game met the statutory definition of a game of skill and was 
exempt from North Carolina’s gambling statute.67 On February 7, 
2017, the North Carolina Court of Appeals ruled that, under the 
legal precedent set in McCormick, T & A Amusements had the 
constitutional right to sue for a preliminary injunction to prevent 
its machines from being seized without a judicial determination 
that the games were, in fact, illegal.68 

B. Issues with Police Enforcement 

Beyond issues with crafting statutes that effectively prohibit 
convenience gambling and do not subsequently violate 
companies’ constitutional rights, North Carolina has struggled to 
create effective police enforcement methods to prevent 
convenience gambling.69 These regulations commonly fail, in part, 
because they do not deter gaming corporations from placing 
machines inside North Carolina.70 Instead, the regulations target 
the lessees of the machines and punish them much more severely 
than the gaming corporations.71 Under the law, a business owner 
faces potential felony charges if he possesses more than five 
electronic gaming machines at a facility.72 While the gaming 
corporations risk losing their property when the law is enforced, 
they face no other legal constraints for leasing these machines 
within North Carolina.73 On the other hand, the lessee, sometimes 
a small-town bar or convenience store owner, is more financially 
dependent on the extra revenue from the machines and, 
therefore, more willing to harbor the legal risks.74 The gaming 

 
(quoting N.C. GEN. STAT. § 14-306.4(a)(4), which defines prize as “any gift, award, 
gratuity, good, service, credit, or anything else of value, which may be transferred to a 
person, whether possession of the prize is actually transferred, or placed on an account or 
other record as evidence of the intent to transfer the prize”). 
 67. Id. at 13. 
 68. T & A Amusements, 796 S.E.2d at 383–84. 
 69. See Binker, supra note 20. 
 70. N.C. GEN. STAT. §§ 14-304, 306.1(A) (2017). 
 71. Id. §§ 14-304, 14-309(b)–(c). 
 72. See id. §§ 14-306.1A, -309(b)–(c). 
 73. Id. § 14-306.4. 
 74. See Mark R. Dixon, The Science Behind Casino Profits, WEEK (Nov. 29, 2014), ht 
tp://theweek.com/articles/442516/science-behind-casino-profits (noting that gambling 
is a profitable business and grossed 37.34 billion dollars in 2012); Mark Binker, Court 
Upholds Law Banning Video Sweepstakes Gambling, WRAL (Dec. 14, 2012), https://www. 
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corporations and their nearly unlimited legal funds are only going 
to defend their machines if they believe they have a viable legal 
argument.75 If not, they have no incentive to defend the small-
town business owners facing jail time for operating the 
corporations’ electronic gaming machines.76 Since these laws do 
not act to deter gaming corporations from placing electronic 
gaming machines in the state, gaming corporations maintain a 
strong financial incentive to try to skirt the law whenever 
possible.77 

Further, police raids on gaming establishments raise 
dubious ethical questions.78 Owners complain that police abuse 
their authority to conduct raids on gaming establishments by 
seizing millions of dollars through civil asset forfeiture.79 During 
the raid on Big Boy’s Truck Stop in Kenly, North Carolina, police 
seized more than $400,000, including the owner’s savings from a 
locked safe.80 In addition to the highly-publicized police raids on 
huge electronic sweepstakes facilities, law enforcement has raised 
community ire by targeting smaller operations.81 After these raids 
on smaller establishments, prosecutors dropped the cases due to 
the low dollar amount and other considerations, but the 
businesses did not receive any remedy for seized civil forfeiture 
assets during the raid.82 In North Carolina, prosecutors dismissed 
cases against nearly two hundred businesses but provided no 
instructions on how to reclaim their money.83 At a local bar and 

 
wral.com/court-upholds-law-on-video-sweepstakes-gambling/11877821 (stating total gross 
revenue gambling estimates of one billion dollars in North Carolina). 
 75. Howard, supra note 49, at 164. 
 76. See, e.g., John Boyle, Confusion, Legal Wrangling Abound with Video Gaming, 
CITIZEN TIMES (June 9, 2016, 12:50 PM), https://www.citizen-times.com/story/news/local 
/2016/06/09/confusion-legal-wrangling-abounds-video-gaming/85593454/. 
 77. Howard, supra note 49, at 164–65. 
 78. See, e.g., One Year After Gaming Raids, Cases Dropped Against Some NC Businesses, 
WRAL (Mar. 27, 2015), https://www.wral.com/one-year-after-gaming-raids-cases-dropped-
against-some-nc-businesses/14541781; Cullen Browder, NC Businesses Seek Money Taken in 
FBI Sweepstakes Raids, WRAL (Aug. 1, 2014), https://www.wral.com/nc-businesses-seek-
money-taken-in-fbi-sweepstakes-raids/13861214. 
 79. One Year After Gaming Raids, Cases Dropped Against Some NC Businesses, supra note 
78. 
 80. Id. 
 81. Browder, supra note 78. 
 82. One Year After Gaming Raids, Cases Dropped Against Some NC Businesses, supra note 
78. 
 83. Id. 
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grill in Cary, North Carolina, the owners complained that police 
officers seized $7,000 from the machines and the restaurant and 
smashed a machine open in the dining room with customers 
present.84 The state later dropped all the charges against the 
establishment.85 These civil asset forfeitures do not impact the 
supplier, only the lessee business.86 Thus, these strong civil asset 
forfeitures harm community relationships while suppliers 
continue to supply other chains with electronic gaming 
machines.87 

Further, despite increased focus and enforcement of the 
convenience gaming laws against property owners after 2015, 
juries have been hesitant to convict on gambling charges.88 For 
instance, in Blanden County, a jury acquitted a seventy-seven year 
old grocery store owner on charges under the electronic 
sweepstakes law.89 The case turned on whether the defendant 
knew he was operating an illegal sweepstakes machine.90 Dozens of 
cases based on the 2015 raids have been dropped due to the low 
dollar amounts sought and lack of evidence.91 Thus, prosecutors 
have struggled to enforce prohibitions against electronic gaming 
machines through traditional criminal means. 

 

III. PUBLIC NUISANCE HISTORY, DEFINITION, AND AS 

A SOLUTION TO  CONVENIENCE GAMBLING 

To avoid the issues that inevitably arise when the criminal 
law targets convenience gambling, North Carolina should instead 
use its public nuisance doctrine to effectively regulate convenience 
gambling. “A public nuisance is an unreasonable interference with 

 
 84. Browder, supra note 78. 
 85. Id. 
 86. Id. 
 87. One Year After Gaming Raids, Cases Dropped Against Some NC Businesses, supra note 
78. 
 88. E.g., One Acquittal, Two Mistrials in Council Grocery Store Owner’s Video Sweepstakes 
Case, BLANDEN ONLINE (Sept. 6, 2016), https://www.bladenonline.com/one-acquittal-two-
mistrials-in-council-grocery-store-owners-sweepstakes-trial. 
 89. Id. 
 90. Id. 
 91. Records Show Dozens of Illegal Gaming Cases Dropped, WRAL (Mar. 26, 2015, 6:54 
PM), http://www.wral.com/news/local/wral_investigates/video/14542064. 
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a right common to the general public.”92 It is not necessary for the 
nuisance itself to constitute criminal activity to be declared a 
public nuisance.93 Instead, “[w]hatever tends to endanger life, or 
generate disease, and affect the health of the community . . . is 
generally, at common law, a public nuisance, and a crime.”94 
When the court finds a continuing nuisance, it can, within its 
police power, “order its abatement and award damages for injury 
already sustained.”95 Public nuisance operates under the theory 
that someone who caused an injury to a public right should pay 
the cost to redress the harm.96 

In recent years, public nuisance laws have been used as a 
means to supplement product liability doctrine, albeit with mixed 
results.97 In City of Cincinnati v. Beretta U.S.A. Corp., the court 
upheld the right of a municipal government to sue a gun 
manufacturer under a public nuisance theory.98 In that case, the 
city of Cincinnati sued Beretta under the theory that, due to its 
negligence in manufacturing and marketing the guns, the 
company is liable for creating the public nuisance of gun violence 
in Cincinnati.99 Further, the city alleged that it was foreseeable 
that Beretta’s negligence in advertising and mass production 
would create an illegal, secondary market for its guns.100 The 
Supreme Court of Ohio overturned a trial court dismissal for 
summary judgment and allowed the case to proceed.101 The court 
stated that the “[d]efendants have engaged in affirmative 
acts . . . by failing to exercise adequate control over the 
distribution of their firearms . . . [which] [t]aken as true, these 
facts suffice to allege that Defendants’ conduct unreasonably 

 
 92. See RESTATEMENT (SECOND) OF TORTS § 821B(1) (AM. LAW INST. 1979). 
 93. State v. Brown, 221 N.C. 301, 305, 20 S.E.2d 286, 290 (1942). 
 94. Twitty v. State, 85 N.C. App. 42, 49, 354 S.E.2d 296, 301 (1987). 
 95. State ex rel. Howes v. W.R. Peele, Sr. Tr., 876 F. Supp. 733, 741 (E.D.N.C. 1995). 
 96. Id. 
 97. See Matthew I. Kliegman & Mary T. Yelenick, Public Nuisance Claims Have Mixed 
Success, INT’L L. OFF. (June 17, 2004), https://www.internationallawoffice.com/Newslett 
ers/Product-Regulation-Liability/USA/Chadbourne-Parke-LLP/Public-Nuisance-ClaimsH 
ave-Mixed-Success#13. 
 98. City of Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 416, 2002-Ohio-2480, 
768 N.E.2d 1136, at ¶ 3. 
 99. Id. at ¶ 1. 
 100. Id. at ¶ 17, 19, 21. 
 101. Id. at ¶ 2–3. 
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exposed Plaintiffs to a risk of harm.”102 In 2005, Congress barred 
public nuisance suits against gun manufacturers, but the theory of 
using public nuisance cases as a tool used by a municipal 
government to hold product manufacturers liable was still 
available.103 

A public nuisance claim can be brought by an individual or 
a municipal government, allowing for a civil remedy.104 A civil 
remedy provides a city government a remedial purpose because “it 
allows the government to recover the cost of investigating and 
prosecuting violators, and it disables the illegal activity which 
allows the general public to recover its sense of safety and well-
being.”105 As in any private suit claiming a public nuisance, the 
government or plaintiff bears the burden of production to show: 
(1) the existence of a public right, (2) conduct by the defendant 
that unreasonably interferes with that right, and (3) a special 
injury suffered by the plaintiff that is different in kind from that 
suffered by the rest of the public.106 These elements are evaluated 
below in the context of electronic gaming machines. 

A. Existence of a Public Right 

When a plaintiff makes a claim for relief under a public 
nuisance theory, the plaintiff has the burden of production to 
show the existence of a public right.107 The difference between a 
private nuisance claim and a public nuisance claim is in the nature 
of the injury.108 A public right is not simply an aggregation of 
private rights.109 It is not always easy to distinguish between 
tortious conduct that causes several private injuries and one that 
violates a public right.110 Simply put, a public injury is one where 

 
 102. Id. at ¶ 22. 
 103. 15 U.S.C.A. § 7901(b)(1) (2005). 
 104. RESTATEMENT (SECOND) OF TORTS § 821C (AM. LAW INST. 1979). 
 105. State ex rel. Albright v. Arellano, 165 N.C. App. 609, 616, 599 S.E.2d 415, 420 
(2004). 
 106. RESTATEMENT (SECOND) OF TORTS § 821C (AM. LAW INST. 1979); see also NAACP 
v. AcuSport, Inc., 271 F. Supp. 2d 435, 448 (E.D.N.Y. 2003) (applying the New York law of 
public nuisance). 
 107. AcuSport, 271 F. Supp. 2d at 448. 
 108. State v. Everhardt, 203 N.C. 610, 617, 166 S.E. 738, 742 (1932). 
 109. State ex rel. Howes v. W.R. Peele, Sr. Tr., 876 F. Supp. 733, 741 (E.D.N.C. 1995). 
 110. Everhardt, 203 N.C. at 617–18, 166 S.E. at 742. 
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the public’s rights are threatened.111 The Restatement of Torts 
defines a public right as: “Whether the conduct involves a 
significant interference with the public health, the public safety, 
the public peace, the public comfort or the public 
convenience.”112 Under North Carolina common law, public 
nuisances are any “acts contrary to public policy, or injurious to 
the welfare of the community.”113 North Carolina’s civil statute 
also lists activities, including gambling, that are per se violations of 
the state’s public nuisance laws.114 

To sue a gaming corporation under a public nuisance 
theory where the municipal government sought remedies, the 
plaintiff would have to allege that these gaming machines 
interfered with a public right.115 Using the common law, North 
Carolina could frame its suit against electronic gaming 
corporations by alleging that their tortious conduct violates a 
variety of public rights recognized at common law. First, a 
government could sue the gaming corporation under the theory 
that electronic gaming machines significantly interfere with the 
public right to morality, which is recognized at common law.116 
This ties convenience gambling’s harm to the same harm caused 
by illegal gambling. 

Further, a government could sue under the theory that the 
public right to safety is damaged by convenience gambling. In 
recent litigation against gun manufacturers under public 
nuisance, a municipal government’s complaint lists the 
unreasonable interference with the public right to health, welfare, 
and safety of its citizens as violations of public rights.117 Due to the 
societal dangers posed by convenience gambling, the city could 
claim public safety as the right threatened by gaming machines. 
Convenience gambling is especially dangerous for gambling 

 
 111. Id. at 617, 166 S.E. at 741–42. 
 112. RESTATEMENT (SECOND) OF TORTS § 821B (AM. LAW INST. 1979). 
 113. State v. Brown, 221 N.C. 301, 305, 20 S.E. 286, 290 (1942). 
 114. N.C. GEN. STAT. ANN. § 19-1 (2018). 
 115. See Russell Baker, An Equitable Remedy to Combat Gambling in Illinois, 28 CHI.-KENT 

L. REV. 287, 291–92 (1950). 
 116. See Brown, 221 N.C. at 302, 20 S.E. at 288. 
 117. City of Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St.3d 416, 2002-Ohio-2480, 
768 N.E.2d 1136, at ¶ 8. But see City of Phila. v. Beretta U.S.A. Corp., 277 F.3d 415 (3d Cir. 
2002) (finding no public right to be free from guns or violence). 
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addicts in society.118 Research shows that access to gambling is the 
biggest factor in the development of a medical gambling addiction 
later in life.119 One who lives within fifty miles of a casino nearly 
doubles their chance of having a gambling addiction.120 
Furthermore, one who lives within ten miles of a casino has a 90% 
increase in their odds of being a pathological or problem 
gambler.121 Researchers explain this association as a normalization 
effect.122 Convenience gambling has an even greater normalization 
effect because of its location in public areas, grocery stores, and 
strip malls, instead of walled-off in a private casino.123 This 
existence in open spaces, in turn, magnifies the prevelance of 
gambling as a sociatal norm.124 Children regularly come into 
contact with convenience gambling.125 Similarly, gambling addicts 
have no way to avoid convenience gambling.126 Because of 
convenience gambling’s normalization, psychological effect, and 
the dangers it poses to addicts, a theory of public nuisance could 
be argued by the government in which the public right is public 
safety. Moreover, gaming machines unreasonably interfere with 
the public right to safety because they can create hotbeds for 
crime and risk the mental stability of addicts and children who 
grow up with normalized gambling. 

B. Unreasonably Interferes 

To determine whether the nuisance unreasonably 
interferes with a state plaintiff, the court will evaluate the harm 
committed.127 First, a gaming corporation could be sued if its 
gaming machine met the definition of “gambling” included in 
North Carolina’s state statute defining public nuisances.128 If the 
 
 118. Tom Vanderbilt, Slot Machines: A Lose Lose Situation, GUARDIAN (June 8, 2013), 
https://www.theguardian.com/society/2013/jun/08/slot-machine-lose-lose-situation. 
 119. See NAT’L GAMBLING IMPACT STUDY COMM’N, supra note 5, at 4-4. 
 120. Id. 
 121. John W. Welte et al., The Relationship of Ecological and Geographic Factors to 
Gambling Behavior and Pathology, 20 J. GAMBLING STUD. 405, 418 (2004). 
 122. Pitt et al., Factors That Influence Children’s Gambling Attitudes and Consumption 
Intentions, HARM REDUCTION J. 1, 3 (2017). 
 123. See NAT’L GAMBLING IMPACT STUDY COMM’N, supra note 5, at 7-10. 
 124. Id. 
 125. See U.S. GEN. ACCOUNTING OFFICE, supra note 7, at 11. 
 126. Id. at 34. 
 127. State v. Brown, 221 N.C. 301, 305, 20 S.E.2d 286, 305–06 (1942). 
 128. N.C. GEN. STAT. §§ 19-1(a), 14-292; see also § 14-308 (2017). 
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harm is listed as a public nuisance via statute, there is no reason to 
determine the unreasonableness of the interference; rather, the 
harm is already classified as a public nuisance. The downside of 
this approach is that the state would likely have to follow the same 
judicial procedures to get the machines adjudged as illegal 
gambling machines as they would under the criminal code. If the 
plaintiff could show that there was a legitimate dispute as to 
whether the bet was on a game of chance or a game of skill, the 
case would proceed to trial and a judge would determine the 
nature of the gambling in question.129 Thus, the same issues with 
statutory interpretation that gaming corporations have been 
taking advantage of for years would apply in these lawsuits.130 

Instead, a plaintiff could also simply plead that 
convenience gambling unreasonably interferes with a right 
recognized under North Carolina’s common law definition of a 
nuisance.131 In State v. Brown, the North Carolina Supreme Court 
was tasked with deciding whether the owner of a horse racing 
track and betting parlor violated a public nuisance statute.132 The 
owner of the track argued that horse racing was a game of skill 
due to its historical standing and the required athleticism.133 The 
court ruled that it did not need to determine whether horse 
racing constituted a game of skill or a game of chance because the 
court already had the authority to declare horse racing a public 
nuisance under its common-law doctrine.134 It stated that “[the 
court] may make new definitions and categories [of public 
nuisance] within constitutional limitations, where the evil 
intended to be reached is noxious to the public welfare.”135 Thus, 
the North Carolina Supreme Court recognizes that activities can 
be declared public nuisances even if they do not fit the exact 
definition of gambling.136 

 
 129. Sandhill Amusements, Inc. v. Sheriff of Onslow Cty., 236 N.C. App. 340, 367–68, 
762 S.E.2d 666, 685 (2014) (Ervin, J., dissenting). 
 130. Hest Techs., Inc. v. State ex rel. Perdue, 366 N.C. 289, 289–91, 749 S.E.2d 429, 
430–31 (2012) (quoting State v. Lipkin, 169 N.C. 265, 271, 84 S.E. 340, 343 (1915)). 
 131. See supra text accompanying notes 116–17; Cf. Midgett v. N.C. State Highway 
Comm’n, 265 N.C. 373, 379, 144 S.E.2d 121, 126 (1965). 
 132. Brown, 221 N.C. at 302–03, 20 S.E.2d at 288.  
 133. Id. at 304, 20 S.E.2d at 289. 
 134. Id. at 305, 20 S.E.2d at 290. 
 135. Id. 
 136. Id. at 305–06, 20 S.E.2d at 290. 
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At common law, the state could allege that companies that 
lease out gambling machines to North Carolina businesses have 
created a public nuisance by providing access to games that 
unreasonably interfere with public morals.137 When doing so, even 
if the plaintiff cannot prove that the gaming machine constitutes 
gambling as defined by North Carolina’s statute, the court can 
consider the underlying purposes of modern anti-gambling 
statutes, such as House Bill 80, and the subsequent issues they 
face.138 

C. A Special Injury 

When a plaintiff makes a claim for relief under a public 
nuisance theory, the plaintiff must claim a peculiar injury resulting 
from the defendant’s alleged nuisance connected with the 
proposed remedy.139 Since a public right assumes that multiple 
people’s rights have been harmed, if a private entity—including a 
municipal government—wishes to recover under a public 
nuisance theory, the entity must plead that it suffered a special 
harm different in kind than that suffered by the public as a 
whole.140 State actors, even when they sue as private entities, can 
use their position as the state to claim a special harm done to the 
concerned citizens.141 

In several public nuisance cases brought by cities against 
gun manufacturers, the defendants argued that the harm from the 
special injury claims based on public violence is too remote to 
confer standing.142 Thus, cities had to argue that, independent of 
civilian bloodshed, they had suffered special injuries arising from 
the gun manufacturers’ unreasonable conduct.143 In response, 
these cities often mentioned the huge financial resources that 

 
 137. Hest Technologies, Inc. v. State ex rel. Perdue, 366 N.C. 289, 296, 749 S.E.2d 429, 
434 (2012). 
 138. Id. at 293–94, 749 S.E.2d at 433. 
 139. Dickey v. Alverson, 225 N.C. 29, 30, 33 S.E.2d 135, 136 (1945). 
 140. McManus v. Southern Ry. Co., 150 N.C. 537, 544, 64 S.E. 766, 770 (1909) 
(Brown, J., dissenting). 
 141. McLean v. Townsend, 227 N.C. 642, 643, 44 S.E.2d 36, 36 (1947) (quoting 
Pendrick v. Raleigh & P.S.R. Co., 143 N.C. 370, 379, 55 S.E. 877, 882 (1906)). 
 142. Ileto v. Glock Inc., 349 F.3d 1191, 1207 (9th Cir. 2003) (citing City of Cincinnati 
v. Beretta U.S.A. Corp., 95 Ohio St.3d 416, 2002-Ohio-2480, 768 N.E.2d 1136, at ¶ 35). 
 143. E.g., City of Cincinatti, 95 Ohio St.3d 416, 768 N.E.2d 1136, at ¶ 40. 
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municipalities must commit to preventing firearms crime and 
providing medical care to victims of firearms violence.144 

Following the above logic, a government-plaintiff in North 
Carolina suing for an injury to public safety could plead that 
convenience gambling saps communal financial resources.145 
Because the gambling sites are hotbeds for crimes, they require 
more surveillance by the police, leaving other areas vulnerable to 
criminal activities.146 Further, due to the normalization effect that 
occurs with convenience gambling, the access of gambling directly 
impacts the mental psyche of a community.147 Due to convenience 
gambling, the state has to pay more for public resources to 
educate the community about the dangers of gambling and  
provide financing for public programs to compensate the 
community for the damages caused by gambling addicts.148 

IV. THE EFFECTS OF A PUBLIC NUISANCE SUIT 

North Carolina’s criminal enforcement of gambling 
statutes against convenience gambling has created a legalistic 
nightmare for the courts while only being marginally effective.149 
However, if local governments used public nuisance laws to 
regulate the convenience gambling industry, the state would no 
longer face its current problems with criminal enforcement.150 
The court could frame its negligence claim appealing to the state’s 
public right to morality recognized under North Carolina 
common law.151 In doing so, the court would not need to inquire 

 
 144. Id.; see also City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099, 1109 (Ill. 
2004). 
 145. See E.L. Grinols & J.D. Omorov, Development or Dreamfield Delusions?: Assessing 
Casino Gambling’s Costs and Benefits, 16 J.L. & COM., 49, 53 (1996–1997). 
 146. Schere, supra note 11. But see Leighton Walter Kille, Hot Spots Policing and Crime 
Prevention Strategies: Ongoing Research, JOURNALIST’S RESOURCE (July 11, 2013), 
https://journalistsresource.org/studies/government/criminal-justice/hot-spot-policing-
strategies (explaining that the effect of police concentrating patrols in a particular area 
has not been conclusively decided). 
 147. State v. Black, 94 N.C. 585, 587 (1886) (“A [gambling] house . . . corrupt[s] and 
debauch[es] those who frequent it . . . [and] is detrimental to sound morality, and 
contravenes the well being of society.”). 
 148. See Grinols, supra note 145, at 53. 
 149. Howard, supra note 49, at 162; Schere, supra note 11 (criticizing the loopholes 
and uncertainty in North Carolina’s gambling laws). 
 150. Federal Regulation of Gambling, 60 YALE L.J. 1396, 1399 (1951). 
 151. See supra note 116 and accompanying text. 
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about whether the convenience gambling met the esoteric game 
of chance standard.152 Instead, the court would only need to 
determine whether convenience gambling unreasonably interferes 
with a public right.153 The court can also consider the purposes of 
North Carolina’s restriction against gambling without strictly 
enforcing a definition.154 

Since the games in question no longer have to meet the 
game of chance standard, gaming corporations could not just 
adjust the software of their games to make the games fit a statutory 
definition. Rather, the court would need to evaluate the social 
impact of convenience gambling instead of the mechanics of the 
game itself.155 Thus, a public nuisance claim would severely limit 
gaming corporations’ ability to skirt statutory definitions. 

Also, changing the enforcement model for convenience 
gambling to include public nuisance lawsuits would alievate many 
of the social issues caused by police enforcement. The current 
model of enforcement places the most risk with the property 
owner.156 There is little legal risk to a gaming corporation that 
continually leases convenience gambling machines to various 
North Carolina establishments.157 Public nuisance suits would flip 
this dynamic by primarily going after gaming corporations. 
Further, this dynamic is preferable because civil asset forfeiture 
would no longer drive a wedge between small businesses and local 
police.158 Also, in applying liability, juries would be less 
sympathetic to a multinational corporate defendant than to local 
business owners.159 Finally, since local governments would be suing 
large gaming corporations, the public would not need to worry 
about convenience gambling cases being dropped due to the low 

 
 152. For a discussion of the game of chance standard, see supra notes 52–59 and 
accompanying text. 
 153. RESTATEMENT (SECOND) OF TORTS § 821B(1) (AM. LAW INST. 1979). 
 154. See Howard, supra note 49, at 163. 
 155. Id. at 177–80 (discussing issues of current model and enforcement along with 
societal impact of gambling on target population); see also Federal Regulation of Gambling, 
supra note 150, at 1396–97 (1951) (discussing the harmful impact of gambling on society 
and political life). 
 156. See supra notes 72–75 and accompanying text. 
 157. Id. 
 158. See Browder, supra note 78. 
 159. See One Acquittal, Two Mistrials In Council Grocery Store Owner’s Video Sweepstakes 
Case, supra note 88. 
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monetary amount involved.160 By enforcing a prohibition on 
convenience gambling through a civil model like public nuisance 
suits, North Carolina could alleviate many social and logistical 
issues that arise with criminal enforcement. 

Under a public nuisance suit against electronic gaming 
corporations, the majority of litigation would likely occur in the 
pre-trial process. Like many tort suits brought nowadays, the 
litigation would partially hinge on whether the trial court judge 
would find that the state’s expert witnesses satisfy the Daubert 
standard.161 Despite how the trial judge would rule on this issue, 
the state must succeed in framing the debate in a manner which 
highlights the damage caused by convenience gambling. Instead 
of arguing over the highly-subjective game of skill versus game of 
chance distinction, the state must argue that the expert’s 
methodologies are correct in determining the social ills caused by 
convenience gambling.162 By shifting the debate away from 
legalese and toward the evils caused by convenience gambling, a 
public nuisance claim becomes a better method for enforcing 
bans against electronic gaming machines. Thus, through public 
nuisance lawsuits, local government could effectively regulate 
convenience gambling in North Carolina. 

V. CONCLUSION 

Despite consistent efforts by the legislature and law 
enforcement, convenience gambling has only expanded in North 
Carolina.163 One advantage to gambling regulations’ recent 
liberalization within states is that sociologists now have evidence, 
based on years of cohort studies, of the great psychological toll 
that convenience gambling takes on a community through 
normalization and exposure to society’s most vulnerable 
members.164 These sociologists are just now starting to see the 
destructive harms caused by the normalization of gambling within 
vulnerable communities.165 In North Carolina, this evidence 

 
 160. See One Year After Gaming Raids, Cases Dropped Against Some NC Businesses, supra 
note 78. 
 161. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 596–97 (1993). 
 162. See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997). 
 163.  See Fraboni, supra note 15. 
 164.  See supra notes 126–30. 
 165.  Id. 
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becomes crucial if a plaintiff decides to pursue enforcement 
through a public nuisance claim. After seventeen years of failed 
enforcement, the state should re-evaluate the structural issues with 
enforcing convenience gambling prohibitions. Thus, North 
Carolina should enforce its convenience gambling prohibition 
through the state’s public nuisance doctrine rather than the 
criminal code. 

 


