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CRISIS PREGNANCY CENTERS CREATE CRISIS IN 
ABORTION FRAMEWORK: HOW NIFLA CONTINUES 

THE EROSION OF ABORTION PROTECTIONS 

SHAWNA ABBATIELLO† 

he Supreme Court’s recent five-four decision in National 
Institute of Family and Life Advocates v. Becerra1 signals a 

significant, religiously-motivated shift continuing the momentum 
of Supreme Court jurisprudence eroding the framework of 
abortion protections. This case centered around a First 
Amendment Free Expression challenge to California’s Freedom, 
Accountability, Comprehensive Care, and Transparency Act 
(“FACT”).2 FACT required licensed centers to post a notice that 
patients may obtain free or low-cost services, including abortions, 
along with a phone number to call.3 Licensed clinics subject to the 
disclosure requirement were those that had the “primary purpose” 
of “providing family planning or pregnancy-related services,” that 
satisfied at least two of six requirements, and that were not clinics 
operated by the federal government, clinics enrolled as Medi-Cal 
providers, or clinics participating in the Family Planning, Access, 
Care, and Treatment Program (“Family PACT”).4 To participate 
in Family PACT, centers must provide “the full scope of family 

 
 †. Shawna Abbatiello is a 2019 graduate of the Wake Forest University School of 
Law. She would like to thank Professor Shannon Gilreath for his wealth of knowledge and 
guidance on this topic. She would also like to thank Mark Parent, a former Moot Court 
teammate, for helping her strengthen these arguments by voraciously disagreeing with 
them. Their friendship is as unexpected as RBG and Scalia’s—“I disagreed with most of 
what he said, but I loved the way he said it.” David G. Savage, BFFs Ruth Bader Ginsburg and 
Antonin Scalia Agree to Disagree, L.A. TIMES (Apr. 21, 2019, 1:32 PM), https://www.la 
times.com/local/lanow/la-na-court-odd-couple-20150622-story.html. 
 1. Nat’l Inst. of Family and Life Advocates v. Becarra, 138 S. Ct. 2361 (2018). 
 2. Id. at 2368. 
 3. Id. 
 4. Id. at 2368–69. 
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planning . . . including sterilization and emergency contraceptive 
pills.”5 

FACT also required unlicensed centers to post a notice that 
the state has not licensed the clinic to provide medical services.6 
Qualifying unlicensed clinics were those that were not licensed by 
the state, did not have a licensed medical provider on staff or 
under contract, had the same primary purpose as listed above, and 
met two of four listed requirements.7 Federal clinics and those 
enrolled in Medi-Cal and Family PACT were again excluded.8 
Thus, the bulk of the clinics falling under FACT’s ambit were so-
called “Crisis Pregnancy Centers,” which are often religiously 
affiliated clinics meant to deceptively steer women away from 
abortion.9 

The Court’s opinion, written by Justice Thomas, held that 
FACT likely violated the First Amendment because it was a 
content-based law that warranted strict scrutiny.10 After granting, 
arguendo, that California may have a substantial state interest in 
providing low-income women with information about state-
provided services, the majority found that FACT was not the least 
restrictive means possible and thus failed strict scrutiny.11 

Justice Breyer noted in oral argument that the Court 
previously upheld laws requiring doctors to notify women seeking 
abortion about adoption as an alternative option.12 Following that 
logic, he argued, “what is sauce for the goose is normally sauce for 
the gander.”13 That is, if the state may require abortion providers 
to inform women about alternatives such as adoption, why can the 
state not require licensed and unlicensed centers that hold 
themselves out as medical facilities—though they may not have a 

 
 5. Id. at 2369. 
 6. Id. at 2370. 
 7. Id. 
 8. Id. 
 9. See Adam Liptak, Supreme Court Backs Anti-Abortion Pregnancy Centers in Free Speech 
Case, N.Y. TIMES (June 26, 2018), https://www.nytimes.com/2018/06/26/us/politics/sup 
reme-court-crisis-pregnancy-center-abortion.html. 
 10. NIFLA, 138 S. Ct. at 2371. 
 11. Id. at 2391. 
 12. Amy Howe, Opinion Analysis: Divided Court Rules for Anti-Abortion Pregnancy Centers 
in Challenge to California Law, SCOTUSBLOG (June 26, 2018), http://www.scotusblog.co 
m/2018/06/opinion-analysis-divided-court-rules-for-anti-abortion-pregnancy-centers-in-ch 
allenge-to-california-law. 
 13. Id. 
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medical professional on staff14—to provide women with the 
contact information for a facility where they can go to get free and 
impartial medical information? Justice Breyer was referencing 
Planned Parenthood of Southeastern Pennsylvania v. Casey, a 1992 case 
in which the Court upheld all but one provision of a Pennsylvania 
abortion law and created a new framework to analyze the validity 
of abortion restrictions.15 One provision upheld by the Court 
required “informed consent,” meaning a doctor had to provide 
patients with certain information at least twenty-four hours before 
the commencement of the procedure, including the approximate 
age of the fetus and information about how the abortion could be 
detrimental to the patient’s health.16 

Although these requirements initially seem reasonable, the 
informed consent requirement disproportionately impacts low-
income women.17 Often Crisis Pregnancy Centers are intentionally 
located in low-income areas.18 However, some states may only have 
one abortion clinic to serve the entire state.19 For low-income 
women in these areas, the ability to get enough time off work, 
obtain childcare, and get transportation to the one remaining, 
distant clinic in the state serves as a bar to their ability to obtain an 
abortion.20 Compounding the issue, requiring a physician to 
provide informed consent twenty-four hours prior to the 
procedure requires that the woman either make two trips to the 
clinic, with all the associated burdens, or obtain a hotel room in 
addition to the other encumbrances listed above.21 For these 
women, a local Crisis Pregnancy Center—with deceptive 

 
 14. Alice X. Chen, Crisis Pregnancy Centers: Impeding the Right to Informed Decision 
Making, 19 CARDOZO J.L. & GENDER 933, 942 (2013). 
 15. See Planned Parenthood of SE. Pennsylvania v. Casey,  505 U.S. 833 (1992). 
 16. Id. at 838. 
 17. Frontline: The Last Abortion Clinic (PBS television broadcast Nov. 8, 2005). The 
Eastern District of Pennsylvania in Casey included a finding of fact that the waiting period 
would be especially burdensome for low-income women—a finding the Court inexplicably 
ignored in holding that the waiting periods did not pose an undue burden. ERWIN 

CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 867 (Chemerinsky et al. 
eds., 5th ed. 2015). 
 18. Chen, supra note 14, at 951. 
 19. Frontline: The Last Abortion Clinic, supra note 17. 
 20. Id. 
 21. Id. 
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advertising that it provides counseling for a “full range” of 
reproductive options—is especially enticing.22 

Part I of this Note analyzes NIFLA’s potential to continue 
the momentum of Casey to impose greater restrictions on 
abortion. Part II addresses why Crisis Pregnancy Centers pose a 
threat to the health of pregnant women. Part III explains why the 
NIFLA decision was erroneous. Part IV addresses ways to overcome 
the misleading practices of Crisis Pregnancy Centers in a post-
NIFLA framework. Part V discusses alternative legal theories to 
strengthen abortion protections. Finally, Part VI concludes that 
Crisis Pregnancy Centers, and the Court’s decision in NIFLA, 
quietly continue the momentum of post-Roe precedent to erode a 
woman’s right to abortion. Ultimately, the Supreme Court has 
sent a pretty clear message to women: we will protect a religious 
entity’s right to mislead you more than we will protect your right 
to make an informed decision about your healthcare. 

I. CONTINUING THE MOMENTUM 

In Roe v. Wade, the seminal case recognizing a 
constitutional right to an abortion, the Court held a woman’s right 
to abortion, subject to certain state limitations with respect to 
specific trimesters, was a fundamental right requiring the 
application of strict scrutiny.23 However, nearly twenty years later 
in Casey, the Court reclassified a woman’s right to abortion instead 
as a liberty interest and required that a new, more deferential level 
of scrutiny—whether the law created an undue burden—be 
applied.24 

It is also significant that NIFLA was authored by Justice 
Thomas, known as the Court’s silent justice,25 who is particularly 
passionate when it comes to religious rights, and who has 
previously determined that no liberty interest exists in the right to 
abortion.26 While the petitioner in this case did not raise a free 

 
 22. See Chen, supra note 14, at 951. 
 23. Roe v. Wade, 410 U.S. 113, 154 (1973); CHEMERINSKY, supra note 17, at 855. 
 24. Planned Parenthood v. Casey, 505 U.S. 833, 851 (1992). 
 25. See Jeffrey Toobin, Clarence Thomas’s Disgraceful Silence, NEW YORKER (Feb. 21, 
2014), https://www.newyorker.com/news/daily-comment/clarence-thomass-disgracef ul-
silence. 
 26. See Casey, 505 U.S. at 980–81 (Scalia, J., dissenting) (Justice Thomas concurred 
with Scalia’s dissent). 
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exercise challenge to FACT, it is possible that the organization’s 
religious affiliation was a motivating factor for Justice Thomas. 

The opinion was published the day before Justice Anthony 
Kennedy announced his retirement.27 As the Court’s consistent 
“swing vote” and author of much of the Court’s abortion 
jurisprudence, Justice Kennedy’s retirement leaves pro-choice 
advocates wondering if a woman’s right to choose will be 
threatened by the new Court.28 During his confirmation, now-
Justice Kavanaugh said that Roe was “important precedent of the 
Supreme Court” that has been “reaffirmed many times.”29 Due to 
judicial ethics, Justice Kavanaugh declined to answer whether he 
would vote to overturn the decision.30 However, based on his prior 
decisions as a D.C. Circuit judge, one can guess where he stands 
on the issue.31 In one notable example, then-Judge Kavanaugh 
dissented from an en banc decision to allow a seventeen-year-old to 
obtain an abortion, because “the Government has permissible 
interests in favoring fetal life, protecting the best interests of a 
minor, and refraining from facilitating abortion.”32 Thus, it seems 
likely that future cases will continue to erode the right of abortion. 

 
 27. See Howe, supra note 12 (noting that the decision in NIFLA was released on June 
26, 2018); Richard Wolf, Justice Anthony Kennedy’s Retirement from Supreme Court Leaves 
Federal Government Even More Divided, USA TODAY (July 30, 2018, 2:08 PM), 
https://www.usatoday.com/story/news/politics/2018/07/30/justice-anthony-kennedy-ret 
irement-leaves-void-middle/799973002 (stating that Justice Kennedy announced his 
retirement on June 27, 2018). 
 28. Jacob Pramuk & Marty Steinberg, Anthony Kennedy Retiring from Supreme Court, 
CNBC (June 27, 2018, 2:01 PM), https://www.cnbc.com/2018/06/27/anthony-kennedy-
retiring-from-supreme-court.html. During his campaign, President Trump was clear that a 
top priority for any potential Supreme Court nominee would be his or her willingness to 
“automatically” overturn Roe. Ed Pilkington, Battle Lines Drawn over Abortion Ahead of 
Trump’s Supreme Court Pick, THE GUARDIAN (July 8, 2018, 1:56 PM), https://www.thegu 
ardian.com/law/2018/jul/08/trump-supreme-court-nomination-battle-abortion. 
 29. Clare Foran & Joan Biskupic, Where Brett Kavanaugh Stands on Key Issues, CNN 
(Oct. 6, 2018, 4:24 PM), https://www.cnn.com/2018/07/09/politics/kavanaugh-on-the-
issues/index.html. 
 30. Id. 
 31. See id. 
 32. Garza ex rel J.D. v. Hargan, 874 F.3d 735, 752 (D.C. Cir. 2017) (Kavanaugh, J., 
dissenting). 
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A. A Court on the Verge of Overruling Roe in Webster 
v. Reproductive Health Services 

In 1989, four justices disparaged the constitutional basis of 
Roe’s trimester framework as a way to balance the state’s interests 
in a pregnant woman’s health and the state’s interests in 
protecting life.33 The plurality opinion, written by Chief Justice 
Rehnquist and joined by Justice Kennedy, seemed ready to 
overturn Roe’s essential holding, arguing that the trimester 
framework was erroneous given that “[t]he state’s interest, if 
compelling after viability, is equally compelling before viability.”34 
Of course, this plurality comports with Chief Justice Rehnquist’s 
dissent in Roe.35 In his separate opinion, Justice Scalia chastised 
the plurality for implicitly overruling Roe, arguing instead that the 
opinion should be explicitly overruled.36 Failure to do so, he 
urged, “needlessly . . . prolong[s] this Court’s self-awarded 
sovereignty over a field where it has little proper business since the 
answers to most of the cruel questions posed are political and not 
juridical.”37 Fortunately, however, Justice O’Connor refused to 
sign on to this portion of the plurality opinion, opting instead to 
decide the narrow question presented under Missouri’s statute at 
issue.38 The dissent noted the shaky foundation of Roe in the wake 
of Webster: “For today, the women of this Nation still retain the 
liberty to control their destinies. But the signs are evident and very 
ominous, and a chill wind blows.”39 

B. From a Fundamental Right Requiring Strict Scrutiny 
to an Undue Burden Analysis 

In 1989, the Court had an opportunity to overrule Roe 
explicitly.40 With Justices Brennan and Marshall replaced by 
Justices Souter and Thomas, the fifth vote to overrule seemed 

 
 33. CHEMERINSKY, supra note 17, at 859. 
 34. Webster v. Reprod. Health Servs., 492 U.S. 490, 519 (1989). 
 35. CHEMERINSKY, supra note 17, at 859. 
 36. Id. 
 37. Webster, 492 U.S. at 532 (Scalia, J., concurring in part and concurring in the    
judgment). 
 38. CHEMERINSKY, supra note 17, at 859–60. 
 39. Webster, 492 U.S. at 560 (Blackmun, J., dissenting). 
 40. Id. at 537 (Scalia, J., concurring in part and concurring in the judgment). 
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likely.41 Instead, the Court’s five-four decision reaffirmed Roe’s 
essential holding but replaced the fundamental right to abortion’s 
strict scrutiny analysis with the undue burden test.42 Thus, laws 
restricting abortion, presumptively unconstitutional under Roe, are 
now presumptively constitutional unless they present an undue 
burden to access an abortion.43 Under that test, a court must 
analyze whether the law infringes on the right to abortion, 
whether that infringement is justified by a sufficient purpose, and 
whether the means of restricting the right are sufficiently related 
to the end sought.44 

The circular logic employed by the Court’s lengthy opinion 
in Casey leaves many unanswered questions regarding abortion 
limitations.45 The Court seemed to imply that an undue burden 
exists when a regulation prevents a woman from obtaining an 
abortion.46 Moreover, the Casey decision left unanswered whether 
the law must create an undue burden for one woman or a group 
of women to be unconstitutional.47 The Court answered this 
question later in Gonzales v. Carhart, where it required a showing 
that the law would create an undue burden “for a large fraction of 
women” before it could be found unconstitutional.48 Casey thus 
represents a significant shift in the abortion framework that 
enables states to constitutionally impose more restrictions on 
abortions.49 

C. Regulating Crisis Pregnancy Centers in States with 
Religious Freedom Restoration Acts 

In response to Employment Division v. Smith, Congress 
passed the Religious Freedom Restoration Act (“RFRA”) in 1993, 
requiring all free exercise challenges, including those to neutral 
and generally applicable laws, be evaluated under strict scrutiny.50 

 
 41. CHEMERINSKY, supra note 17, at 860. 
 42. Id. 
 43. Id. at 862. 
 44. Id. at 863. 
 45. Id. at 864. 
 46. Id. 
 47. Id. 
 48. Gonzales v. Carhart, 550 U.S. 124, 188 (2007); CHEMERINSKY, supra note 17, at 
865. 
 49. See id. at 865. 
 50. Id. at 306–07, 567. 
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Thus, the law will be presumptively unconstitutional unless it uses 
the least restrictive means to achieve a compelling government 
interest.51 Fortunately, the Court in Casey recognized that a state 
has a compelling government interest in protecting the health and 
welfare of pregnant women.52 Moreover, the Court’s decision in 
Boerne limited RFRA’s application to only those laws passed by the 
federal government.53 However, this ruling does not preclude 
states from passing their own version of RFRA.54 Currently, twenty-
one states have done so.55 Thus, legislation similar to FACT56 
passed in those states would receive a higher level of scrutiny than 
in states without a version of RFRA.57 Even in these states, as long 
as a law is narrowly tailored to protect this interest, it should pass 
the heightened scrutiny required by RFRA.58 

D. Waiting Periods and Informed Consent 

Prior to the Court’s decision in Casey, waiting periods were 
unconstitutional.59 However, in Casey the Court determined that a 
twenty-four-hour waiting period did not pose an undue burden on 
access to an abortion, despite the district court’s factual finding 
that waiting periods would increase the costs and risks of 
abortions.60 After recognizing this finding, the Court concluded: 
“[U]nder the undue burden standard a State is permitted to enact 
persuasive measures which favor childbirth over abortion, even if 
those measures do not further a health interest. And while the 
waiting period does limit a physician’s discretion, that is not, 
standing alone, a reason to invalidate it.”61 

 
 51. Id. at 307. 
 52. Planned Parenthood v. Casey, 505 U.S. 833, 846 (1992). 
 53. City of Boerne v. Flores, 521 U.S. 507, 536 (1997). 
 54. See State Religious Freedom Restoration Acts, NAT’L CONF. ST. LEGISLATURES (May 4, 
2017), http://www.ncsl.org/research/civil-and-criminal-justice/state-rfra-statutes.aspx. 
 55. Id. California had not passed a state-version of RFRA by the time of enacting 
FACT. Id. 
 56. The plaintiff in NIFLA did not challenge FACT on free exercise grounds and 
thus the Court’s ruling was limited to the plaintiff’s right to free expression. However, 
future acts similar to FACT, applying to Crisis Pregnancy Centers, very well may be 
challenged on Free Exercise grounds. 
 57. See CHEMERINSKY, supra note 17, at 307, 567. 
 58. See id. 
 59. City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 450 (1983). 
 60. CHEMERINSKY, supra note 17, at 866–67. 
 61. Planned Parenthood v. Casey, 505 U.S. 833, 886 (1992). 
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Similarly, informed consent requirements were consistently 
held unconstitutional prior to Casey.62 However, after Casey 
changed the analysis, the Court is much more likely to uphold 
laws requiring informed consent.63 Often these laws require a 
physician to inform a woman about certain characteristics of the 
fetus.64 In Casey, the Court upheld a provision of the Pennsylvania 
statute at issue that required women be informed of the 
availability of certain materials that describe the fetus, medical 
care for childbirth, and available adoption agencies.65 The Court 
stated that “the giving of truthful, nonmisleading information 
about the nature of the [abortion] procedure, the attendant 
health risks and those of childbirth, and the ‘probable gestational 
age’ of the fetus” was consistent with the Court’s 
acknowledgement in Roe of “an important interest in potential 
life.”66 In so doing, the Court explicitly overruled precedent in a 
way that shifted the Court’s attitude toward abortion, allowing 
states to regulate abortion in a way that encourages childbirth.67 

E. The Future of the Right to Abortion 

Although Casey weakened the standard required to infringe 
on the right to abortion, it also severely cautioned against 
overturning Roe’s essential holding: 

 
Overruling Roe’s central holding would not only 
reach an unjustifiable result under stare 
decisis principles, but would seriously weaken the 
Court’s capacity to exercise the judicial power and 
to function as the Supreme Court of a Nation 
dedicated to the rule of law. Where the Court acts 
to resolve the sort of unique, intensely divisive 
controversy reflected in Roe, its decision has a 
dimension not present in normal cases and is 
entitled to rare precedential force to counter the 
inevitable efforts to overturn it and to thwart its 

 
 62. CHEMERINSKY, supra note 17, at 867. 
 63. Id. 
 64. Id. 
 65. Id. at 868. 
 66. Casey, 505 U.S. at 882. 
 67. CHEMERINSKY, supra note 17, at 868. 
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implementation. Only the most convincing 
justification under accepted standards of precedent 
could suffice to demonstrate that a later decision 
overruling the first was anything but a surrender to 
political pressure and an unjustified repudiation of 
the principle on which the Court staked its 
authority in the first instance. Moreover, the 
country’s loss of confidence in the Judiciary would 
be underscored by condemnation for the Court’s 
failure to keep faith with those who support the 
decision at a cost to themselves. A decision to 
overrule Roe’s essential holding under the existing 
circumstances would address error, if error there 
was, at the cost of both profound and unnecessary 
damage to the Court’s legitimacy and to the 
Nation’s commitment to the rule of law.68 
 
However, with the current makeup of the Supreme Court, 

it appears that some state legislatures have attempted to get a test 
case to overturn Roe before the Court.69 

II. WHY CRISIS PREGNANCY CENTERS POSE A THREAT TO THE 

HEALTH OF PREGNANT WOMEN 

Crisis Pregnancy Centers pose a serious threat to the health 
of pregnant women.70 They are often intentionally located in the 
same plaza or building as an abortion provider and bear a similar 
name to the abortion clinic.71 As intended, women will often enter 
a Center thinking it is the licensed medical facility with which they 
have an appointment for an abortion or for counseling regarding 
 
 68. Casey, 505 U.S. at 836. 
 69. Jessica Ravitz, Two States Passed Anti-Abortion Amendments to Their Constitutions in 
the Midterm. What Does that Mean?, CNN (Nov. 7, 2018, 5:25 PM), https://www.cnn. 
com/2018/11/07/health/abortion-ballot-measures-amendments/index.html; see also AJ 
Willingham, A Proposed Ohio Law Would Redefine a Person to Include ‘Unborn Humans’ and 
Could Treat Abortion like Murder, CNN (Nov. 21, 2018, 5:46 PM), https://www.cnn. 
com/2018/11/21/us/ohio-abortion-ban-bill-criminal-law-trnd/index.html. 
 70. NARAL PRO-CHOICE AMERICA, THE TRUTH ABOUT CRISIS PREGNANCY CENTERS 6 
(2017), https://www.prochoiceamerica.org/wp-content/uploads/2016/12/6.-The-Truth-
About-Crisis-Pregnancy-Centers.pdf. 
 71. See id. at 4 (for example, the Robbinsdale Women’s Center, a Crisis Pregnancy 
Center, is located across the street from Robbinsdale Clinic, P.A., a licensed medical 
facility that provides abortions); see also Chen, supra note 14, at 951. 



ABBATIELLO_AUTHORREAD_INCORPS2.DOCX (DO NOT DELETE) 5/7/2019  5:03 PM 

2019] CRISIS PREGNANCY CENTERS CREATE CRISIS 591 

an abortion.72 Once inside the Center, the woman has no idea that 
she accidentally walked into the wrong door because the interior is 
intended to resemble a medical clinic.73 Unaware of the vast 
difference in services she can obtain at this Center, the woman will 
undergo the first bit of counseling regarding her unintended 
pregnancy.74 

However, here is where the deluge of misinformation, anti-
abortion pressure, and scare-tactics become more apparent. Once 
the counseling begins, the woman may be coerced into watching 
repulsive films or slideshows to encourage her not to exercise her 
right to an abortion.75 The “counselor” will employ scare tactics, 
including intentionally false warnings about the risks and side-
effects of abortion.76 If the woman realizes that she has 
accidentally begun this process at the wrong office and asks for 
directions to her intended location, it is unlikely she will receive 
any genuine assistance.77 

Though Crisis Pregnancy Centers claim they exist to assist 
low-income women in carrying a pregnancy to term, including 
providing pregnancy tests, assisting with pre-natal care, and 
offering parenting classes,78 evidence suggests that their failure to 
provide “accurate, comprehensive, or unbiased information about 
reproductive health” actually threatens a woman’s health.79 
Abortion has been proven safer than childbirth, but Crisis 
Pregnancy Centers mislead women into thinking it is a dangerous 
or potentially deadly procedure.80 By deceiving women into 
carrying a pregnancy to term, Crisis Pregnancy Centers actually 
jeopardize women’s health rather than contribute to it.81 

 
 72. Chen, supra note 14, at 951. 
 73. Amy G. Bryant & Jonas J. Swartz, Why Crisis Pregnancy Centers Are Legal but 
Unethical, 20 AMA J. ETHICS 269, 271 (2018). 
 74. Id. at 270–71. 
 75. NARAL PRO-CHOICE AMERICA, supra note 70, at 4–5. 
 76. Id. at 5; see also Bryant & Swartz, supra note 73, at 271; Chen, supra note 14, at 
954. 
 77. NARAL PRO-CHOICE AMERICA, supra note 70, at 4 (“At which time I learned I 
didn’t have an appointment there at all. They then said they did not know of [the facility 
that provided abortions].”). 
 78. Bryant & Swartz, supra note 73, at 270. 
 79. NARAL PRO-CHOICE AMERICA, supra note 70, at 5. 
 80. Bryant & Swartz, supra note 73, at 271. 
 81. See id. 
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The State is thus required to protect two conflicting 
interests: the health of the pregnant woman and the free exercise 
and free expression rights of the religiously-affiliated Centers.82 
Since the latter two rights currently require higher constitutional 
protection, those rights often win out.83 However, permitting these 
practices to continue cuts against the core of Roe’s intent and 
continues the momentum of slowly chipping away at Roe’s 
essential holding. 

III. WHY NIFLA INCORRECTLY DETERMINED FACT WAS 

UNCONSTITUTIONAL 

The Court should have upheld the constitutionality of 
FACT because it comports with current jurisprudence regarding 
required disclosures in the abortion context. Previous decisions, 
including Casey, have upheld the requirement that physicians 
inform a woman seeking an abortion about other options to 
discourage abortion.84 For instance, in North Carolina informed 
consent laws require physicians providing abortions to give 
informed consent at least twenty-four hours in advance of the 
procedure.85 However, informed consent requires a disclosure to 
the woman that she may go to a Crisis Pregnancy Center to obtain 
free real-time images of the fetus and listen to the heartbeat.86 
Thus, a state may require doctors to inform women that they can 
receive assistance at a Crisis Pregnancy Center, but a state may not 
require Crisis Pregnancy Centers to inform women that they may 
receive free or low-cost services, including abortion, at a different 
clinic and provide the clinic’s contact information.87 As Justice 
Breyer noted in his dissent, “there is no convincing reason to 
distinguish between information about adoption and information 
about abortion in this context.”88 

 
 82. CHEMERINSKY, supra note 17, at 859. 
 83. See Jessie Hill, The First Amendment and the Politics of Reproductive Health Care, 50 
WASH. U. J. L. & POL’Y 103, 113 (2016) (explaining that informed consent requirements 
in the abortion context are framed by courts as compelled professional speech, which is 
subject to lower scrutiny than compelled ideological speech). 
 84.  Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2384 (2018) 
(Breyer, J., dissenting). 
 85. Bryant & Swartz, supra note 73, at 272. 
 86. Id. 
 87. Id. 
 88. NIFLA, 138 S. Ct. at 2385 (Breyer, J., dissenting). 
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However, the Court, through a series of mental gymnastics, 
found that the portion of FACT applying to licensed centers was 
“not an informed-consent requirement or any other regulation of 
professional conduct,” because it applied to “all interactions 
between a covered facility and its clients, regardless of whether a 
medical procedure is ever sought, offered, or performed,” and 
“many facilities that provide the exact same services as covered 
facilities—such as general practice clinics—are not [subject to the 
requirement].”89 This rationale is mistaken for several reasons. 
First, the required disclosures are informed consent, which has 
been defined as “[a] person’s agreement to allow something to 
happen, made with full knowledge of the risks involved and the 
alternatives.”90 Because Crisis Pregnancy Centers refuse to 
accurately inform women of abortion as an option,91 FACT’s 
required disclosures serve as an informed consent requirement. 
Second, regulating only professional conduct would be under-
inclusive because not all Centers employ medical professionals.92 
Third, requiring the disclosure to apply only when a medical 
procedure is sought, offered, or performed is a red herring93 given 
that the sole purpose of these Centers is to dissuade women from 
receiving a medical procedure.94 Fourth, applying FACT to all facilities 
providing the services, including general practice clinics, would be 
over-inclusive because these facilities do not engage in deceptive 
practices that threaten the health of pregnant women.95 

Ultimately, there is little hope that the Court’s decision in 
NIFLA will be overturned or diminished in any sense for the 
foreseeable future. Thus, it is useful to explore other options for 
combating the misinformation of Crisis Pregnancy Centers and 
the erosion of the right to abortion. 

 
 89. Id. at 2373–74 (majority opinion). 
 90. Informed Consent, BLACK’S LAW DICTIONARY (10th ed. 2014) (emphasis added). 
 91. See Bryant & Swartz, supra note 73, at 274. 
 92. See CHEMERINSKY, supra note 17, at 701; Chen, supra note 14, at 944. 
 93. Red Herring, BLACK’S LAW DICTIONARY (10th ed. 2014) (defining red herring as 
“[a]n irrelevant legal or factual issue . . . intended to distract or mislead”). 
 94. See Chen, supra note 14, at 935; Bryant & Swartz, supra note 73, at 270. 
 95. See CHEMERINSKY, supra note 17, at 702; Bryant & Swartz, supra note 73, at 271. 



ABBATIELLO_AUTHORREAD_INCORPS2.DOCX (DO NOT DELETE) 5/7/2019  5:03 PM 

594 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 9:3 

IV. WAYS TO COMBAT THE MISLEADING PRACTICES OF CRISIS 

PREGNANCY  CENTERS 

The NIFLA decision left open the possibility that a more 
inclusive law would survive scrutiny; for instance, if the law applied 
to all facilities providing family planning services, not only Crisis 
Pregnancy Centers. The majority seemed to take issue with FACT’s 
coverage of “a curiously narrow subset of speakers,” so enacting a 
law that is more generally applicable may comply with NIFLA.96 
The state could also initiate a public service campaign to inform 
low-income women of the availability of these state-provided 
services. 

Additionally, Crisis Pregnancy Centers currently receive 
funding from both federal and state governments.97 One way to 
combat the intentional misinformation provided by such Centers 
would be for these governments to withhold funding unless and 
until the Centers comply with pre-existing anti-deception 
statutes.98 Unfortunately, this tactic is unlikely to have a substantial 
effect on Centers’ ability to operate because they receive the vast 
majority of their funding from private donations.99 

None of these recommendations alone will be sufficient to 
combat the deceptive nature of Crisis Pregnancy Centers. 
However, some combination of them is the best we can muster in 
a post-NIFLA world to protect pregnant women. 

V. ALTERNATIVE THEORIES TO STRENGTHEN ABORTION 

PROTECTIONS 

There are two leading theories through which the right to 
abortion can be strengthened. With respect to combating Crisis 
Pregnancy Centers, due process requires that women be afforded 
access to factually accurate and unbiased information regarding 
abortion; otherwise, they will be deprived of liberty without due 
process of the law.100 More generally, future abortion cases may 

 
 96. Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2367 (2018). 
 97. Chen, supra note 14, at 937–43. This is a stark contrast with abortion clinics, 
which receive no federal funding and rarely receive state funding. Bryant & Swartz, supra 
note 73, at 272. 
 98. Chen, supra note 14, at 954. 
 99. Id. at 936–37. 
 100. See infra notes 101–104 and accompanying text. 
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frame the issue as an equal protection problem rather than a 
substantive due process one. 

A. Procedural Due Process 

If the right to abortion is curtailed sufficiently, as it 
currently is, women have a procedural due process right to 
truthful information. Procedural due process refers to the 
procedures a state must follow before it can deprive a citizen of 
their life, liberty, or property.101 When an individual or a group is 
deprived of life, liberty, or property through an unfair process, 
that individual or group has been denied procedural due 
process.102 The right to abortion has been sufficiently curtailed so 
that some women—particularly impoverished women—have been 
deprived of their liberty.103 This deprivation of liberty thus 
requires that women be provided with access to truthful and 
accurate information.104 While women may technically have access 
to this accurate information, Crisis Pregnancy Centers’ deceptive 
tactics seriously infringe on this access. In this way, Crisis 
Pregnancy Centers stand to deprive a woman of her liberty, and 
the state’s failure to regulate their activities creates a deprivation 
of liberty without due process of the law. 

The Roe decision predicated a woman’s right to abortion in 
her right to substantive due process of the law.105 However, some 
have criticized the opinion’s reliance on this right rather than 
relying on an equal protection foundation.106 

B. Equal Protection 

Laws prohibiting abortion inherently impose burdens on 
women exclusively, while exempting men from their grasp.107 
When a law discriminates on the basis of sex its review warrants 
intermediate scrutiny, requiring an important governmental 
interest and a means that is substantially related to that interest.108 

 
 101. CHEMERINSKY, supra note 17, at 569. 
 102. Id. at 604. 
 103. See id. 
 104. Id. at 604. 
 105. Id. at 858. 
 106. Id. 
 107. Id. 
 108. Id. 
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This avenue for abortion protection is not entirely novel in our 
abortion jurisprudence.109 The majority in Casey relied “on 
equality values to interpret the Due Process Clause.”110 Moreover, 
in Justice Blackmun’s separate opinion, he asserted that: 

 
By restricting the right to terminate pregnancies, 
the State conscripts women’s bodies into its service, 
forcing women to continue their pregnancies, 
suffer the pains of childbirth, and in most instances, 
provide years of maternal care . . . . This 
assumption—that women can simply be forced to 
accept the “natural” status and incidents of 
motherhood—appears to rest upon a conception of 
women’s role that has triggered the protection of 
the Equal Protection Clause.111 
 
In her dissent in Carhart, Justice Ginsburg, writing on 

behalf of four justices, maintained that “legal challenges to undue 
restrictions on abortion procedures do not seek to vindicate some 
generalized notion of privacy; rather, they center on a woman’s 
autonomy to determine her life’s course, and thus to enjoy equal 
citizenship stature.”112 

Critics of this argument assert that an equal protection 
analysis would not advance the movements for or against abortion 
because the central question is the same as that under a due 
process approach: whether the government’s interest in 
protecting the life of a fetus justifies impeding on a woman’s right 
to abortion.113 Thus, nothing may be gained by shifting the 
analysis from due process to equal protection because the result is 
the same under both standards.114 “[E]ither the state’s interest in 
protecting fetal life is not a sufficient interest, in which case 
abortion laws are unconstitutional under both . . . or the state has 

 
 109. See Planned Parenthood v. Casey, 505 U.S. 833, 852 (1992). 
 110. Neil S. Siegel & Reva B. Siegel, Equality Arguments for Abortion Rights, 60 UCLA L. 
REV. DISCOURSE 160, 165 (2013). 
 111. Casey, 505 U.S. at 928 (Blackmun, J., concurring in part, concurring in the 
judgment in part, and dissenting in part). 
 112. Gonzales v. Carhart, 550 U.S. 124, 172 (2007) (Ginsburg, J., dissenting). 
 113. CHEMERINSKY, supra note 17, at 858. 
 114. Id. 
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an interest sufficient to justify prohibiting abortion under either 
approach.”115 Ultimately, though: 

 
[C]riminal abortion statutes of the sort invalidated 
in Roe v. Wade violate equal protection of the laws. 
They make women criminals for a medical 
procedure only women need, or make others 
criminals for performing a procedure on women 
that only women need, when much of the need for 
this procedure as well as barriers to access to it have 
been created by social conditions of sex inequality. 
Forced motherhood is sex inequality.116 
 
While the avenue of substantive due process has led to 

severe limitations on the right to abortion,117 the equal protection 
avenue remains a viable option for future suits.118 

The levels of scrutiny discussed above apply only to state 
action.119 Nevertheless, private actors are still subject to conformity 
with constitutional norms in some situations.120 For instance, the 
Court has upheld Congress’s requirement, through the Civil 
Rights Act, that private actors operating places of public 
accommodation abide by equal protection standards with respect 
to discrimination.121 It appears that the California legislature 
attempted to do the same in passing FACT. But when an undue 
burden is placed on obtaining an abortion by a private actor, it is 
now clear that the state can do almost nothing to regulate that 
private actor, lest it infringe on that actor’s fundamental right to 
free expression. 

 
 115. Id. 
 116. Catharine MacKinnon, Reflections on Sex Equality Under Law, 100 YALE L.J. 1281, 
1319 (1991). 
 117. See supra Part I. 
 118. See Siegel & Siegel, supra note 110, at 167–69. 
 119. See CHEMERINSKY, supra note 17, at 534–35 (qualifying the state action doctrine, 
which recognizes that the Constitution only applies to the government, by mentioning 
several key exceptions to the doctrine). 
 120. Id. 
 121. Id. at 535. 
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VI. CONCLUSION 

The right to abortion began with the most vigorous 
protections afforded under Roe.122 However, over time those 
protections have slowly been chipped away, diminishing not only 
the right itself but also a woman’s access to abortion.123 Crisis 
Pregnancy Centers and the Court’s decision in NIFLA simply 
further this momentum away from Roe’s essential holding.124 To 
combat these practices, state governments can enact more over-
inclusive laws or cease funding to these Centers until they comply 
with existing anti-deception laws. Future cases may be predicated 
on a woman’s right, through procedural due process, to receive 
accurate information regarding abortion and her pregnancy, or 
on a woman’s right to equal protection of the law. 

 

 
 122. See supra Part I. 
 123. See supra Part I. 
 124. See supra Part II. 




