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DOES NOT COMPUTE: PEFFER V. STEPHENS, “THE 
NATURE OF A COMPUTER,” AND PROBABLE CAUSE 

TO SEARCH YOUR HOME 

 
JONAH BAMEL† 

n January 17, 2018, the Sixth Circuit decided Peffer v. 
Stephens.1 The holding of the court drew media interest for 

what observers considered to be a “strikingly broad,”2 and even 
“astonishingly broad,”3 interpretation of the Fourth Amendment’s 
protection against unreasonable searches and seizures. The case 
presented, inter alia, an appeal of the validity of a warrant to 
search a home on the basis that the homeowner was suspected of 
using a computer to commit a crime.4 

The Fourth Amendment requires a nexus between the 
crime being investigated and a particular place to establish 
probable cause that evidence of that crime will be found at that 
particular place.5 The Peffer court held that “the nature of a 
computer”6 justifies the inference that the suspected use of a 
computer during the commission of a crime—standing alone—
satisfies the nexus between the investigation of criminal activity 
and a suspect’s home.7 

 
 †. Jonah Bamel is the Executive Online Editor for Volume 9 of the Wake Forest 
Journal of Law & Policy. He would like to thank Professor Ron Wright for his guidance on 
this Note, and Professors Vanessa Zboreak and John Korzen for sharing their legal writing 
expertise. He would also like to thank the editorial staff of the Journal for their invaluable 
assistance. He would like to thank his parents, family, and his wife for all their support. 
 1. Peffer v. Stephens, 880 F.3d 256 (6th Cir. 2018). 
 2. Sixth Circuit Blog (@6thCirBlog), TWITTER (Jan. 17, 2018, 9:42 PM), https://twit 
ter.com/6thcirblog /status/953683857060089856. 
 3. Mark Joseph Stern, An Awful Ruling from One of Trump’s Worst Judicial Appointees, 
SLATE (Jan. 18, 2018, 6:29 PM), https://slate.com/news-and-politics/2018/01/john-k-bu 
shs-opinion-in-peffer-v-stephens-is-truly-awful.html. 
 4. Peffer, 880 F.3d at 259. 
 5. U.S. CONST. amend. IV; see also infra Part II. 
 6. Peffer, 880 F.3d at 270. 
 7. Id. at 270–71. 

O
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This Note will analyze the Sixth Circuit’s opinion, paying 
particular attention to that Circuit’s precedents and whether the 
Peffer opinion followed or declined to follow “basic principles.”8 
This Note focuses solely on the Sixth Circuit’s nexus analysis with 
respect to the nature of a computer. Other issues raised on appeal 
besides the nexus between the alleged crimes and the suspect’s 
home, including Sergeant Stephens’ defense of qualified 
immunity and the sufficiency of the facts connecting Peffer to the 
alleged crimes, fall beyond the scope of this Note. 

In Part I, I will lay out the factual background of the case 
leading to the search of the Peffers’ home. In Part II, I will briefly 
describe the general Fourth Amendment rule that requires a 
nexus between criminal activity and a location to be searched. In 
Part III, I will examine the categorical approach the Peffer court 
took in this case, briefly summarizing the lines of precedent drawn 
upon and the principle articulated from those cases. Lastly, in Part 
IV, I will argue that the Peffer court made several fundamental 
errors in its analysis. First, adopting a categorical approach for the 
nexus requirement goes against the Supreme Court’s Fourth 
Amendment principles. However, even as applied, the Peffer 
court’s analogies erred both by oversimplifying its precedents and 
by ignoring the types of crimes being investigated. The potential 
ramifications of the Peffer rule reach far beyond its facts and 
should create grave concerns for the future of the Fourth 
Amendment in the twenty-first century. 

I. THE SAGA OF JESSE PEFFER AND THOMAS BEEMER 

In 2011, Jesse Peffer was a caregiver for medical-marijuana 
patients.9 He grew his own plants in accordance with Michigan 
law.10 Thomas Beemer, a fellow caregiver, asked Peffer for some of 
his excess marijuana.11 Unbeknownst to Peffer, Beemer had 
become a confidential informant for state and local narcotics 
enforcement officials to work off criminal charges of his own.12 

 
 8. Id. at 270. 
 9. Id. at 260. 
 10. Plaintiffs’-Appellants’ Brief on Appeal at 4, Peffer v. Stephens, 880 F.3d 256 (6th 
Cir. 2018) (No. 17-1072) [hereinafter Peffer’s Brief]. 
 11. Id. at 3–4. 
 12. Peffer, 880 F.3d at 260. 
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Peffer was arrested in June 2012,13 in Reed City, Michigan, after 
meeting with a wire-wearing Beemer under the surveillance of a 
local drug team.14 

In February 2013, letters purportedly written by one of the 
arresting officers were delivered to public officials, identifying 
Beemer as a confidential informant.15 The arresting officer denied 
writing or sending the letters and suspected Peffer as the actual 
author.16 On March 29, 2014, the officer leading the investigation 
into the letters received two packages containing marijuana seeds 
that were returned to his home address due to insufficient 
postage.17 That officer in turn denied sending the packages.18 

In July 2014, two sets of fliers were mailed to residents of 
Reed City and Big Rapids, Michigan.19 One set of fliers identified 
Beemer by name and photo as a confidential informant, 
contained a list of supposed charges against Beemer that 
prosecutors had ostensibly declined to pursue, and requested that 
information about Beemer be sent to local narcotics enforcement 
agencies.20 The other set of fliers was similar but contained an 
endorsement—apparently written by Beemer—for the prosecutor 
(who at that time was running for a District Court judgeship) who 
had been working with Beemer.21 Peffer was suspected to be the 
author of these fliers, as well as the earlier letters.22 Now 
investigating Peffer for impersonation of a police officer and 

 
 13. The exact date of Peffer’s arrest is unclear. Compare id. (stating the date of arrest 
as June 13, 2012), with Stephens’ Affidavit for Search Warrant § C.2.e., http://datadriven 
city.com/wp-content/uploads/2018/01/Peffer-Search-Affidavit.pdf (last visited Jan. 31, 
2019) [hereinafter Affidavit] (stating the date of arrest as June 12, 2012). 
 14. See Peffer, 880 F.3d at 260; Peffer’s Brief, supra note 10, at 3–4. The charges 
related to the expiry of two of Peffer’s caregiver cards, resulting in Peffer possessing more 
than the allowed amount of marijuana. Id. at 3 n.1. Peffer later pled no contest to a lesser 
charge of false pretenses in exchange for the dropping of the other drug charges. Id. 
 15. Peffer, 880 F.3d at 260. 
 16. Id. 
 17. Id. at 261. 
 18. Id. 
 19. Peffer’s Brief, supra note 10, at 6. 
 20. Peffer, 880 F.3d at 261. 
 21. Id. 
 22. Id. The investigators’ probable cause to believe Peffer was the author of these 
fliers and letters is beyond the scope of this Note. 
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witness intimidation, Michigan State Police sought a warrant to 
search Peffer’s Reed City residence.23 

Detective Sergeant Mike Stephens of the Michigan State 
Police asserted in his affidavit to the magistrate that he had 
probable cause that the house “may contain evidence of the crime 
of Impersonating a Police Officer and Witness Intimidation.”24 
Stephens’ affidavit stated that a Sheriff’s Deputy visited Peffer’s 
residence, and “a man identifying himself as Jesse Peffer” told the 
deputy that he lived there.25 Stephens himself visited Peffer’s 
residence the next day, and observed that “[t]he yard appeared 
freshly mowed and a vehicle was parked in the driveway.”26 
Stephens then attested to his knowledge that “documents such as 
these fliers are mass produced with the use of a computer and 
saved to the computer hard drive or other storage devices. The 
fliers in question appear to have been produced with the use of a 
computer.”27 

Stephens then proceeded in his affidavit to detail with 
particularity the procedures for “searching and seizing 
information from computers.”28 These facts were the basis for 
Stephens’ probable cause to search Peffer’s home.29 

The magistrate accepted Sergeant Stephens’ assertion of 
probable cause and issued a warrant authorizing the search of 
Peffer’s residence and the seizure of any “records or documents 
which were created, modified . . . or interpreted by a computer,” 
among other items.30 The magistrate did not rely on any evidence 
related to the earlier, marijuana-related crimes in determining 
probable cause.31 Officers executed the warrant and seized, among 
other items, “a laptop, two computer towers, two printers, a digital 
video recorder, an audio recorder, and a number of envelopes, 

 
 23. Jesse Peffer and his wife, Julie, were co-owners of the residence in fee simple. Id. 
However, Julie did not live there at the time of the search. Affidavit, supra note 13, § C.8. 
As Jesse lived at the residence alone, and Julie was not involved in the alleged crimes for 
which Jesse was being investigated, for the purposes of clarity I will treat Jesse as a singular 
plaintiff in this Note. Id.  
 24. Peffer, 880 F.3d at 262. 
 25. Affidavit, supra note 13, § C.8. 
 26. Id. § C.9. 
 27. Id. § C.10. 
 28. Id. § C.11. 
 29. See Peffer, 880 F.3d at 261. 
 30. Id. 
 31. Id. at 262. 
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stamps, and papers.”32 After investigating the seized property, 
prosecutors never filed charges against Peffer.33 

II. THE NEXUS REQUIREMENT 

The Fourth Amendment requires both probable cause and 
particularity of the place to be searched and/or things to be seized 
to obtain a valid warrant.34 “[P]robable cause is a fluid concept,” 
evaluated by a “totality-of-the-circumstances analysis.”35 The 
Supreme Court, in reviewing the sufficiency of findings of 
probable cause, has consistently “rejected rigid rules, bright-line 
tests, and mechanistic inquiries in favor of a more flexible, all-
things-considered approach.”36 

Magistrates reviewing applications for search warrants—
considering all the facts and circumstances brought before 
them—must determine that there is a “fair probability” that 
“evidence of a crime” will be found in a particular place.37 Of all 
particular places, “when it comes to the Fourth Amendment, the 
home is first among equals. At the Amendment’s ‘very core’ stands 
‘the right of a man to retreat into his own home and there be free 
from unreasonable governmental intrusion.’”38 

In the Sixth Circuit, a search warrant to search a particular 
place requires a sufficient nexus—a connection between the 
evidence of a crime sought and the particular place to be 
searched.39 An officer’s affidavit must establish a substantial factual 
basis to support a conclusion that incriminating evidence would 
be found at a particular place.40 The Sixth Circuit has held that 
“whether a sufficient nexus has been shown to a particular 

 
 32. Id. 
 33. Id. 
 34. U.S. CONST. amend. IV; see also H. MARSHALL JARRETT & MICHAEL W. BAILIE, 
OFFICE OF LEGAL EDUC., U.S. DEP’T OF JUSTICE, SEARCHING AND SEIZING COMPUTERS AND 

OBTAINING ELECTRONIC EVIDENCE IN CRIMINAL INVESTIGATIONS 63 (2009), https://www. 
justice.gov/sites/default/files/criminalccips/legacy/2015/01/14/ssmanual2009.pdf. 
 35. Illinois v. Gates, 462 U.S. 213, 232, 238 (1983). 
 36. Florida v. Harris, 568 U.S. 237, 244 (2013). 
 37. Id. at 243–44. 
 38. Florida v. Jardines, 569 U.S. 1, 6 (2013) (quoting Silverman v. United States, 365 
U.S. 505, 511 (1961)). 
 39. See, e.g., United States v. Carpenter, 360 F.3d 591, 594 (6th Cir. 2004); United 
States v. Savoca, 761 F.2d 292, 298 (6th Cir. 1985). 
 40. See Carpenter, 360 F.3d at 594. 
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location turns in part on the type of crime being investigated 
[and] the nature of the things to be seized . . . .”41 It will not satisfy 
the nexus requirement to merely state why an individual is 
suspected of a crime and that he is the owner of a particular 
residence; some corroborating evidence of the nexus is required.42 

Peffer’s suit claimed, inter alia, that Sergeant Stephens’ 
affidavit failed to establish a nexus between the alleged crimes and 
his residence.43 Here, the court recognized an issue of first 
impression in the Sixth Circuit: “whether the nature of a 
computer is such that its use in a crime is alone sufficient to justify 
an inference that, because of ‘the nature of the things to be 
seized,’ . . . evidence of the crime is likely to be found in the 
alleged criminal’s residence.”44 

III. THE PEFFER COURT’S CATEGORICAL ANALYSIS 

The Peffer court announced a categorical interpretation of 
“basic principles.”45 Though establishing probable cause for a 
proper nexus between an object to be seized and the location to 
be searched is an inherently fact-intensive inquiry,46 courts have 
nevertheless sought to create a categorical jurisprudence based on 
specific kinds of objects suspected to have been used in the 
commissions of crimes.47 The Peffer court identified three relevant 
subcategories of precedent from “cases in which an affidavit 
establishes probable cause to believe that a resident of the place to 
be searched has committed a crime, but provides no further 
indication that evidence of that crime will be found at the 
domicile.”48 These subcategories were cases where guns, child 

 
 41. Savoca, 761 F.2d at 298. 
 42. See, e.g., Zurcher v. Stanford Daily, 436 U.S. 547, 556 (1978) (“The critical 
element in a reasonable search is not that the owner of the property is suspected of crime 
but that there is reasonable cause to believe that the specific ‘things’ to be searched for 
and seized are located on the property to which entry is sought.”); see also Carpenter, 360 
F.3d at 595 (showing facts that marijuana was observed growing near defendants’ home—
without corroborating evidence to connect the home to evidence of marijuana 
manufacturing—were “too vague, generalized, and insubstantial to establish probable 
cause”). 
 43. Peffer v. Stephens, 880 F.3d 256, 262 (6th Cir. 2018).   
 44. Id. at 270 (quoting United States v. Williams, 544 F.3d 683, 687 (6th Cir. 2008)). 
 45. Id. 
 46. See, e.g., Illinois v. Gates, 462 U.S. 213, 231–32 (1983). 
 47. Peffer, 880 F.3d at 270–71. 
 48. Id. at 270. 
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pornography, and drugs provided the necessary nexus between 
the suspects and their homes.49 

A. Guns 

The Peffer court began its nexus-jurisprudence survey by 
first looking to cases where a defendant’s gun provided the nexus 
to search their home.50 The court noted that, generally, “a 
suspect’s use of a gun in the commission of a crime is sufficient to 
find a nexus between the gun that was used and the suspect’s 
residence.”51 This reasoning stems from an accepted expectation 
“that individuals who own guns keep them at their homes.”52 The 
court then cited several unpublished opinions which affirmed 
valid search warrants for homes on a gun-based nexus.53 

In one opinion, Alcohol, Tobacco, and Firearm (“A.T.F.”) 
agents investigating the theft of several firearms tracked a valuable 
machine gun from the original thief to their suspect, Goodwin.54 
The man who brokered the illegal sale said Goodwin “intended to 
keep the Ruger machine gun and did not want to get rid of it 
because it was so unique.”55 The affidavit in support of a search 
warrant for Goodwin’s home verified his address using public 
records but apparently contained no evidence directly establishing 
that the gun would be found there.56 The Agent asserted that 
“machine guns, due to their inherent value and scarcity, are well 
maintained by their possessors in their homes, often in secured 
locations in their homes.”57 Based on the Agent’s assertion, the 
value of the Ruger,58 and Goodwin’s stated intent to keep it, the 
Sixth Circuit affirmed that the “magistrate judge properly relied 

 
 49. See id. at 271–73. 
 50. See id. at 271–72. 
 51. Id. at 271. 
 52. United States v. Smith, 182 F.3d 473, 480 (6th Cir. 1999) (deeming illegal gun 
possession “a mere possessory crime”); see also discussion infra Section IV.B.ii. 
Additionally, the breadth of this observation has been questioned by at least one 
subsequent Sixth Circuit panel. See discussion infra Section IV.B.i. 
 53. Peffer, 880 F.3d at 271. 
 54. United States v. Goodwin, 552 F. App’x 541, 543 (6th Cir. 2014).  
 55. Id.  
 56. See id. 
 57. Id. 
 58. A witness stated that the original thief told him the machine gun “was worth 
between $9,000 and $12,000.” Id. Goodwin purchased the machine gun for “$500 and 
some cocaine.” Id. 
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on this information in his assessment of the probable location of 
the evidence.”59 

The Peffer court thus found it “clear that the use of a gun in 
the commission of a crime is sufficient to establish a nexus 
between the suspected criminal’s gun and his residence.”60 The 
Peffer court then compared guns to computers, noting both 
dissimilarities (“the nature of the crimes in which they are used 
and the relative ease with which guns can be transported and 
discarded”) and similarities (“both [are] personal possessions 
often kept in their owner’s residence and therefore subject to the 
presumption that a nexus exists between an object used in a crime 
and the suspect’s current residence.”).61 

B. Child Pornography 

To support likening computers to guns for the purposes of 
satisfying the nexus requirement, the Peffer court looked to a chain 
of Sixth Circuit precedent from cases involving child 
pornography.62 While none of the cases upheld “a magistrate’s 
finding of a nexus between the computer used to consume child 
pornography and the alleged consumer’s residence based on 
nothing more than the use of the computer,”63 the court found 
that the cases did approve of “search warrants issued based on 
affidavits with scant evidence supporting a nexus beyond the use 
of a computer.”64 

In United States v. Elbe, for example, an F.B.I. agent 
identified a peer-to-peer network user with child pornography files 
on two separate occasions from two separate hotel IP addresses 
and cross-referenced the two guest lists to determine that Elbe was 

 
 59. Id. at 546. 
 60. Peffer v. Stephens, 880 F.3d 256, 272 (6th Cir. 2018). 
 61. Id. 
 62. Id. 
 63. Id. 
 64. Id. The “scant evidence supporting a nexus beyond the use of a computer” in 
these cases included connecting distribution of child pornography to an individual’s 
home address by correlating it with his name and internet service provider. See United 
States v. Lapsins, 570 F.3d 758, 762–63 (6th Cir. 2009); see also United States v. Terry, 522 
F.3d 645, 648–50 (6th Cir. 2008) (upholding a sufficient nexus where father of defendant 
confirmed son’s address, that he had a computer at that address, used the suspected 
screen name from that address, and had been living at that address at the time the e-mails 
containing child pornography were sent). 
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the sole overlapping guest.65 Agents determined his home address 
and internet provider, and then surveilled the address, where they 
identified a man matching Elbe’s driver’s license sitting on the 
porch of the home using a laptop.66 The Sixth Circuit upheld the 
finding of a nexus between Elbe’s suspected possession of child 
pornography and his home because, “in the context of child 
pornography that an affidavit including both information 
connecting the defendant to the offending username and 
information about where the defendant lived established probable 
cause to search the defendant’s residence.”67 

Based on the computers used in these child pornography 
cases, the Peffer court drew its categorical conclusion: “Just as guns, 
and other possessions, are generally kept in the home, so too are 
computers, and so we readily find a nexus between computers 
used in the consumption of child pornography and the suspected 
consumer’s residence.”68 

C. Drugs 

The Peffer court lastly noted that, in contrast to guns, the 
Sixth Circuit has been “more reticent to find a nexus between 
drugs and their distributor’s residences.”69 Specifically, the Peffer 
court looked to several distribution cases and found that the Sixth 
Circuit had “never held . . . that a suspect’s status as a drug dealer, 
standing alone, gives rise to a fair probability that drugs will be 
found in his home.”70 To find probable cause to search a drug-
distributing suspect’s residence, an affidavit must therefore 
“establish some other reason to believe that drugs or other 
evidence of crime would be found in the suspect’s residence if 
searched.”71 

 
 65. United States v. Elbe, 774 F.3d 885, 887 (6th Cir. 2014). 
 66. Id. at 888. 
 67. Id. at 890 (citing Lapsins, 570 F.3d at 766). 
 68. Peffer, 880 F.3d at 272. 
 69. Id. (reasoning that this distinction was due to “[t]he principle that we are now 
articulating”). 
 70. Id. (quoting United States v. Brown, 828 F.3d 375, 383 (6th Cir. 2016)) 
(discussing that in Brown, a nexus to the defendant’s home was rejected even though “the 
defendant was apprehended leaving the location of a sale of more than 500 grams of 
heroin, and was found to be in possession of $4,813 in currency.”). 
 71. Id. at 273. 
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A wide range of corroborating circumstances in the cited 
distribution cases have established the requisite probable cause. 
The range includes police observing a co-defendant driving to the 
defendant’s home after an observed drug deal and “a purse 
stuffed with $38,000 cash suddenly appear[ing]” on the 
defendant’s roof;72 a named informant identifying the defendant 
as a methamphetamine “cook[],” corroborated by the lawful 
arrest one day earlier of the defendant in a barn containing a 
methamphetamine manufacturing lab;73 and a confidential 
informant recording himself making six purchases from the 
defendant, twice on the premises of defendant’s residence while 
law enforcement listened via audio surveillance, and observing the 
defendant in his residence with cocaine seventy-two hours prior to 
the warrant application.74 Because probable cause required 
greater corroboration that evidence of drugs would be found in 
suspects’ residences in these distribution cases, the Peffer court 
concluded that drugs were categorically distinguishable from both 
guns and computers.75 

Applying its newly-announced categorical analysis to 
Stephens’ affidavit, the court affirmed that sufficient probable 
cause existed to issue a search warrant for Peffer’s residence based 
solely on his suspected criminal use of a computer: 

 
Here, the affidavit included allegations that Mr. 
Peffer had used a computer in the commission of 
his crime, that evidence of the crime would likely be 

 
 72. United States v. Raglin, 663 F. App'x 409, 411 (6th Cir. 2016) (finding probable 
cause when the facts also show that Raglin was “a convicted drug dealer and that another 
resident of the home told police there were firearms inside”). 
 73. See United States v. Kenny, 505 F.3d 458, 460 (6th Cir. 2007); United States v. 
Newton, 389 F.3d 631, 636 (6th Cir. 2004), vacated, 546 U.S. 803 (2005), for another 
informant’s tip corroborating a post-drug arrest search (“[P]robable cause generally exists 
to search for the fruits and instrumentalities of criminal activity at the residence of a drug 
dealer with continual and ongoing operations.”). A concerned judge, concurring in part 
in Newton based on Sixth Circuit precedent, called for en banc or Supreme Court review of 
the probable cause finding. Id. at 642 (Moore, J., concurring in part and dissenting in 
part). The concern was that the Sixth Circuit had been “eliding the distinction between 
probable cause to believe an individual guilty of a crime and probable cause to search 
property owned by that individual.” Id. at 640. 
 74. See United States v. Jones, 159 F.3d 969, 974 (6th Cir. 1998). 
 75. See Peffer, 880 F.3d at 273 (“Unlike drugs, guns and computers are objects that 
generally remain in the suspect's possession after commission of the crime, and therefore 
it is reasonable to believe those possessions to be stored at the suspect's residence, absent 
evidence to the contrary.”).  
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found on that computer, and that Mr. Peffer 
resided at the Bierri Road residence, thereby 
establishing a presumption that evidence of the 
crime would be found at the Bierri Road 
residence. . . . [T]herefore the only reasonable 
conclusion that a jury could draw is that a nexus 
existed between the evidence sought and the Bierri 
Road residence.76 

IV. ANALYSIS: ANALOGICAL ERRORS FOR DIGITAL MACHINES 

The Peffer court’s categorical analysis errs in several 
significant ways. As a preliminary concern, any categorical analysis 
offends the notion of the totality-of-the-circumstances test for 
probable cause. Even as applied, however, the Peffer court made 
several errors in analogizing computers to guns and drugs. For 
one, it vastly understated its own murky precedent,77 not just on 
guns, but also for drugs. It also completely ignored the types of 
crimes being investigated. 

Each of these errors would be fixed by evaluating the nexus 
not by the categorical nature of the thing(s) to be sought and/or 
seized at the location to be searched but by the sufficiency of the 
corroborating facts in the application for the search warrant. The 
evaluation must consider not only the nature of the thing(s) to be 
seized but also the type of crime(s) being investigated. The 
categorical approach of Peffer raises serious concerns about the 
breadth of the computer-nexus doctrine going forward and the 
changing nature of computers in the twenty-first century. 

A. Categorical Analysis Defies the Totality-of-the  -
Circumstances Test 

A categorical analysis, such as the one Peffer adopts, creates 
a rigid and inflexible doctrine that violates the totality-of-the-
circumstances test. To obtain a search warrant for a suspect’s 
home under Peffer, an affiant need only have probable cause that 
the suspect used a computer in the commission of a crime.78 The 

 
 76. Id.  
 77. See infra note 86 and accompanying text. 
 78. Peffer seems to place the burden on the suspect to subsequently rebut the 
presumption of a computer-based nexus. See Peffer, 880 F.3d at 270–71 (“As a general rule, 
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computer in question need not be in the home, nor must there be 
any proof that the suspect committed the crime in the home, kept 
a computer in the home, or even owned the computer. The 
universe of crimes involving computers is vast and covers a wide 
range, from the mere use of computers in the commission of 
otherwise-traditional criminal activities like fraud and theft to 
newer, computer-specific crimes like extortionate hacking and 
distributed denial-of-service attacks.79 As computer crimes become 
more and more common, the Peffer categorical analysis would see 
more people’s homes searched, regardless of whether any 
corroborating facts would exist to independently justify a nexus to 
their homes. 

The Sixth Circuit used this analysis despite the Supreme 
Court’s repeated rejection of “rigid rules, bright-line tests, and 
mechanistic inquiries in favor of a more flexible, all-things-
considered approach.”80 In Florida v. Harris, the Court struck 
down a restrictive test for the admissibility of drug dog “sniff[s],”81 
yet there should be no logical reason the Court would uphold 
similarly mechanistic inquiries like Peffer’s categorical analysis 
merely because they are permissive rather than restrictive with 
respect to admissibility. Consider a crucial passage from Harris, 
altered to apply to the computer-based nexus at issue in Peffer: 

 

 
it is reasonable . . . to assume that a person keeps his possessions where he resides. This 
presumption is of course rebuttable and cannot always be relied upon by a magistrate in 
finding a nexus between the object used in a crime and the alleged criminal's residence, 
because the ‘totality of circumstances presented’ in the affidavit may suggest that the 
object is more likely to be found elsewhere or nowhere at all . . . . If an affidavit presents 
probable cause to believe that a crime has been committed by means of an object, 
however, a magistrate may presume that there is a nexus between that object and the 
suspect's current residence, unless the affidavit contains facts that may rebut that 
presumption.”); see also id. at 273 (“That the affidavit did not allege that Mr. Peffer owned 
a computer or that he kept one at the Bierri Road residence is immaterial, because the 
averment that he used one in the commission of a crime is sufficient to create the presumption that it 
would be found at his residence. The affidavit did not suggest any reason to believe that Mr. 
Peffer had used a computer that did not belong to him, that he had thrown out or 
otherwise disposed of the computer, or that he kept the computer elsewhere. Indeed, the 
affidavit did not suggest any reason to believe that the computer used in the commission of the crime 
would not be found at the Bierri Road residence . . . .”) (emphasis added) (citations omitted).  
 79. See, e.g., Christine LiCalzi, Computer Crime, 54 AM. CRIM. L. REV. 1025, 1026 
(2017). 
 80. Florida v. Harris, 568 U.S. 237, 244 (2013). 
 81. Id. at 248. 
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In all events, the court should not prescribe . . . an 
inflexible set of evidentiary requirements. The 
question—similar to every inquiry into probable 
cause—is whether all the facts surrounding [the 
alleged use of a computer in the commission of a 
crime by a suspect], viewed through the lens of 
common sense, would make a reasonably prudent 
person think that a search [of the suspect’s home] 
would reveal contraband or evidence of a crime.82 
 
Without any factual assertions in the affidavit that Peffer 

used a computer in his home to create and/or print the fliers, 
would the Peffer court’s categorical conclusion that the mere use 
of a computer establishes probable cause to search the residence 
create any less of an inflexible evidentiary requirement? For any 
future suspect in the Sixth Circuit whose alleged criminal activity 
even conceivably involved the use of a computer, probable cause 
now exists as a matter of settled law to search that suspect’s 
home.83 In this context, a categorical analysis that treats the use of 
a computer in a crime as a rubber stamp for a search warrant 
represents precisely the sort of mechanistic inquiry the Supreme 
Court has repeatedly rejected. 

B. The Peffer Court’s Analogical Errors 

In analogizing computers to guns and drugs, the Peffer 
court erred in two significant ways: first, in drawing clear 
conclusions from gun and drug-based nexus cases, it misconstrued 
as settled law two very unsettled lines of precedent; and second, it 

 
 82. Id. 
 83. This may prove true even for cases where facts exist showing that the crime was 
committed on a computer outside the suspect’s home. Peffer may create a perverse 
incentive in this hypothetical for law enforcement agents to not disclose such facts to a 
magistrate if they still have a sufficient basis for a search warrant and wish to search the 
suspect’s home for additional evidence (or other less-than-honorable reasons). Compare 
Peffer, 880 F.3d at 270 (“The affidavit may, for example, include evidence suggesting that 
the object was not owned by the alleged criminal; that it was discarded, sold, or was 
otherwise disposed of; that the alleged criminal, while retaining possession of the object, 
stores it elsewhere than his residence; or that the object no longer exists.”), with Murray v. 
United States, 487 U.S. 533, 547 (1988) (Marshall, J., dissenting) (exploring the potential 
incentives law enforcement agents may have to “exclude from the warrant application any 
information” that would otherwise influence “the magistrate's determination of probable 
cause . . . .”). 
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ignored the types of crimes being investigated in its cited 
precedents. 

 

i. The Peffer Court Oversimplified Its Gun- 
and Drug-Based Nexus Precedents 

The Peffer court described the conclusion drawn from the 
gun cases it surveyed as “clear.”84 The reality is anything but. 
While the Peffer court noted that most, but not all, other Circuit 
Courts share the reasonable inference that guns will be kept at 
their owner’s residence,85 it also acknowledged that its own gun-
nexus jurisprudence “is admittedly murky.”86 The murkiness 
originated in an unpublished opinion that rejected a gun-based 
nexus without corroborating evidence tying the residence to 
ongoing criminal activity.87 

In Bethal, police knew that the defendant had been in a 
gang,88 yet the affidavit to search his residence for guns, drugs, 
and “evidence of gang affiliation” made no “statements 
connecting drugs and/or guns to the Bethal’s residence.”89 A 
divided Sixth Circuit held that the affidavit “failed to contain a 
minimally sufficient nexus between the illegal activity (drive-by 
shootings) and Bethal’s home. In fact, it established no 
connection whatsoever.”90 The Bethal majority then noted that 

 
 84. Peffer, 880 F.3d at 272. 
 85. See id. at 271 n.11 (listing pro-inference precedents from the Fourth, Fifth, 
Eighth, and Tenth Circuits but noting a dissenting approach taken in the First). 
 86. Id. at 271 n.12. Peffer’s petition for rehearing en banc seized on this language to 
argue the inappropriateness of deciding an issue of first impression on such murky 
ground. Plaintiffs’-Appellants’ Motion for Rehearing En Banc at 5 n.1, Peffer v. Stephens, 
No. 17-1072, 2018 U.S. App. LEXIS 4447 (6th Cir. Feb. 22, 2018), http://datadrivencity. 
com/wp-content/uploads/2018/02/Peffer-PFR.pdf (last visited Jan. 31, 2019). The 
Petition further noted that not only did the court not invite additional briefing on the 
nexus issue but also canceled oral arguments. Id.  
 87. United States v. Bethal, 245 F. App’x 460, 471–72 (6th Cir. 2007). 
 88. See id. at 462. 
 89. Id. at 463. With respect to Bethal, the affidavit only included his name and 
address from an informant’s list of identified gang members. Id. Additionally, the 
government conceded at oral argument that the same affidavit was used to obtain search 
warrants for several residences. Id. 
 90. Id. at 470. The dissent would have held that Bethal’s “status as a gang member 
indicated continual and ongoing criminal operations,” thus creating probable cause to 
search his home for evidence of that criminal activity. Id. at 475 (McKeague, J., 
dissenting). However, the majority held that the gang affiliation alone without any 



BAMEL_TOPUBLISHER.DOCX (DO NOT DELETE) 4/9/2019  8:48 PM 

2019] DOES NOT COMPUTE 289 

“persons accused of murders often dispose of the guns utilized in 
the crime soon afterward” and cited several cases for this 
proposition, which would upend the entire rationale behind the 
gun-based nexus.91 

Further muddying the Peffer court’s “clear” conclusions 
regarding guns and drugs, the Bethal majority even contrasted its 
expectation that accused murderers often dispose of their guns 
with other Sixth Circuit precedents establishing a reasonable 
inference that drug dealers “routinely maintain evidence in their 
residences related to their crimes.”92 Bethal thus compared guns 
with drugs and found that the likely use of a gun in the 
commission of a homicide was insufficient to support a nexus to 
the suspect’s home, unlike drugs to a drug dealer, where the 
reasonable inference would support such a nexus.93 The 
supposedly “clear” lines of object-based precedent on which the 
Peffer court relied for its categorical analysis are not only each 
disputed by multiple prior cases but also could have supported the 
opposite conclusions! 

Rather than confront this conflict, the Peffer court simply 
“question[ed] Bethal’s emphasis on ongoing criminal conduct.”94 
That questioning should have accompanied an inquiry into the 
types of crimes involved in each of its precedents, but the Peffer 
court ignored that half of its nexus analysis just as it dismissed how 
murky the seas of precedent on which it sailed really were. 

ii. The Peffer Court Ignored the Types of 
Crimes Being Investigated in Its 
Precedents 

Sixth Circuit precedent holds that the nexus inquiry “turns 
in part on the type of crime being investigated [and] the nature of 

 
corroboration, such as evidence of Bethal’s continued participation in criminal activity or 
identification of him carrying a gun that was sought, “fail[ed] to establish any relationship 
between Bethal’s residence and the fair probability that weapons and drugs would be 
found there.” Id. at 469 (majority opinion).  
 91. Compare id. at 468–69, with supra note 52 and accompanying text.  
 92. Bethal, 245 F. App’x at 469 n.8. 
 93. The distinction between accused murderers’ and suspected drug dealers’ 
behaviors speaks to the overlooked type-of-crime analysis. See discussion infra Section 
IV.B.ii. 
 94. Peffer v. Stephens, 880 F.3d 256, 272 n.12 (6th Cir. 2018) (declining to follow 
Bethal because unpublished cases are not controlling precedent). 
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the things to be seized . . . .”95 This inquiry, therefore, must 
consider both variables. Yet, the Peffer court ignored the first half 
of this command in surveying its precedents. As it happens, 
comparisons of the distinct types of crime in the precedents are 
far more compelling than comparisons of the various things to be 
seized. Looking at the precedents by type of crime reveals the 
sufficiency of the facts pleaded in the respective affidavits as the 
most important variable. 

A crucial distinction in the various cases cited by Peffer—
one far more crucial than the various things to be seized in each 
case—is whether the crime being investigated was possessory in 
nature.96 The cases in the Peffer court’s survey of precedents with 
the weakest corroborating facts were all cases involving possessory 
crimes.97 In one gun case, the only relevant facts in the affidavit 
were an informant’s report of seeing the defendant with a .22-
caliber pistol and a silencer, and a subsequent records-check by 
the A.T.F. that revealed only pistols registered to the defendant 
and no silencers.98 Although the informant never saw the 
defendant with the silencer at his home, these facts nevertheless 
satisfied the nexus to search the home because the crime being 
investigated was the unlawful possession of a silencer.99 

The source of the questioned inference that gun-owners 
may reasonably be expected to keep their guns in their homes is 
Smith, which also involved a possessory crime.100 Smith was a felon 
being investigated for illegal possession of a firearm.101 The Smith 
court contrasted “mere possessory crimes” with “illegal drug 
distribution” and noted that a “reliable informant saw defendant 
Smith with two specific weapons” at the residence to be 
 
 95. United States v. Savoca, 761 F.2d 292, 298 (6th Cir. 1985). 
 96. Peffer, 880 F.3d at 271. 
 97. See, e.g., United States v. Cobb, 397 F. App'x 128, 129–30 (6th Cir. 2010). The 
affidavit in Cobb averred “that individuals involved in serial robbery routinely maintain 
clothing and other items to conceal their identity, the cash proceeds of robberies, and 
firearms and ammunition to carry out robberies and that ‘these items are maintained in 
such places that they may be readily accessible,’” including homes. Id. at 133. Probable 
cause for a nexus was thus satisfied by the facts that Cobb wore the same or similar 
clothing and used the same or a similar gun in each bank robbery and was reported to 
have a “huge amount of $100 bills on him” when he purchased a new car after the 
robberies. Id. See also Peffer, 880 F.3d at 266, 268–70, 272, for more corroborated cases. 
 98. United States v. Vanderweele, 545 F. App'x 465, 467 (6th Cir. 2013). 
 99. Id. at 469. 
 100. See United States v. Smith, 182 F.3d 473, 480 (6th Cir. 1999). 
 101. Id. at 476. 
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searched.102 Because the crime in Smith was possessory in nature, 
that corroboration satisfied the nexus.103 The required 
corroboration was higher in a distribution case where “it was 
necessary to establish more than the mere location of marijuana 
on the premises to establish probable cause,” and corroborating 
facts tending to show trafficking were necessary.104 

Rather than categorically considering the natures of the 
things to be seized, this distinction between possessory crimes and 
distribution crimes helps explain why the Sixth Circuit is “more 
reticent to find a nexus between drugs and their distributor’s 
residences.”105 The Peffer court bewilderingly referenced 
distribution in its own categorical analysis but does not note this 
distinction. 

The court also crucially repeats this error with respect to 
the child pornography cases. Child pornography crimes are 
uniquely odious and, as a result, mere possession is a crime.106 
Peffer’s likely use of a computer to manufacture documents 
impersonating a police officer, however, was not by any stretch of 
reason a possessory crime. His alleged crime, much more akin to 
distribution cases, should have required further corroboration to 
establish probable cause that evidence would be found at his 
residence.107 The Peffer court inappropriately ignored the type-of-
crime half of the nexus analysis which would have demonstrated 
that Stephens’ affidavit lacked sufficient corroboration for 
probable cause to search Peffer’s home. 

 
 102. Id. at 480. See also United States v. Bethal, 245 F. App’x 460, 469 n.9 (6th Cir. 
2007) (distinguishing Bethal further by noting that Smith “concerned a search warrant for 
weapons based upon an informant's observing the defendant with two specific guns at a 
specific address, the suspect's home.”). 
 103. Smith, 182 F.3d at 480. 
 104. Id. (discussing United States v. Weaver, 99 F.3d 1372, 1379 (6th Cir. 1996)).  
 105. Peffer v. Stephens, 880 F.3d 256, 272 (6th Cir. 2018). 
 106. 18 U.S.C. § 2252 (2018). Some other possessory computer crimes of course exist. 
See generally LiCalzi, supra note 79, at 1046–48 (discussing the various sources of computer-
related crimes). These could include possession of stolen computers as well as possession 
of stolen data on a particular computer. Id. 
 107. The only relevant facts in the Affidavit were that the fliers appeared to have been 
produced by a computer, that Peffer was the likely suspect, and confirmation of Peffer’s 
residence. Affidavit, supra note 13, § C.8., C.10.; see also supra notes 26–29 and 
accompanying text. 
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C. Peffer’s Concerning Precedent for Twenty-First 
Century Life 

The Peffer court’s holding is centrally justified on the 
general rule that “it is reasonable . . . to assume that a person 
keeps his possessions where he resides.”108 As broadly applied to 
computers, however, this sets a dangerous precedent. More and 
more Americans use computers, and each generation is more 
accustomed to them as part of daily life.109 While it is true that 
computer ownership has become, for many Americans, an 
assumed part of life,110 computer ownership is not universal.111 
Stephens’ Affidavit made no assertion that Peffer owned the 
computer allegedly used (or any computer, for that matter).112 
Where a suspect’s ownership of a computer used in the alleged 
commission of a crime may reasonably be assumed as a matter of 
law, a disproportionate amount of false positives may occur in 
cases with defendants of racial, educational, or generational 
minorities. 

Peffer may have very easily committed the crimes being 
investigated from any combination of locations outside his home 
such as a public library, internet café, or print shop. Even if Peffer 
had been shown to own a computer at his home, nearly half of all 
Americans access the internet from outside their homes.113 As 
computer technology continues to advance, that percentage might 
rise with it. So too would the risk of injustice that Peffer’s 
categorical assumption leads to searches that otherwise would not 
stand up to constitutional scrutiny. 

 
 108. Peffer, 880 F.3d at 270. 
 109. THOM FILE, U.S. CENSUS BUREAU, COMPUTER AND INTERNET USE IN THE UNITED 

STATES: POPULATION CHARACTERISTICS 1–5 (2013), https://www.census.gov/prod/2013 
pubs/p20-569.pdf. 
 110. Id. at 2 (showing an increase in household computer ownership from 8.2% of 
Americans in 1984 to 75.6% in 2011). 
 111.  Id. at 3 (showing a significant disparity in household computer ownership across 
racial, educational, and generational lines). For the legal implication of this “Digital 
Divide,” see Orin S. Kerr, The Fourth Amendment and New Technologies: Constitutional Myths 
and the Case for Caution, 102 MICH. L. REV. 801, 887 (2004). 
 112. See generally Affidavit, supra note 13 (failing to allege that Peffer owned the 
computer used or could have been used to create the fliers). 
 113. FILE, supra note 109, at 6 (showing the percent of Americans in each category on 
the “connectivity continuum” who access internet from outside the home is 42.9%). 
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V. CONCLUSION 

Peffer v. Stephens was not just wrongly decided—as the court 
should have rejected the nexus to Peffer’s home—but also 
alarmingly broad, founded on errors both conceptual and as 
applied. Adopting a categorical analysis for the nexus requirement 
based on the things to be seized in a prospective search violates 
the spirit of the totality-of-the-circumstances doctrine. As 
interpreted, the Sixth Circuit precedents that the Peffer court 
analyzed do not support its holding. Instead of prioritizing the 
“nature of the things to be seized” in the nexus analysis, the Sixth 
Circuit should return to a case-by-case evaluation of the facts in 
each search warrant affidavit, paying attention not only to the 
things to be seized but also the type of crime being investigated. 

 


