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ASSESSING THE DEPARTMENT OF EDUCATION’S 
PROPOSED 2018 REVISIONS TO ITS REGULATIONS 

UNDER TITLE IX OF THE EDUCATION 
AMENDMENTS ACT 

MARC EDELMAN† 

I. INTRODUCTION 

n November 16, 2018, the U.S. Department of Education 
(“DOE”), under President Donald Trump, released a 

proposal to change the rules that schools must follow when 
addressing sexual misconduct allegations under Title IX of the 
Education Amendments Act of 1972.1 These proposed rule 
changes are exemplary to the extent they create safeguards to 
ensure that students accused of sexual misconduct receive the 
“basic rudiments of due process.”2 However, they fall short of their 
intended mark by lowering the obligations placed on school 
personnel to affirmatively act to prevent sexual wrongdoing.3 This 
article argues that the DOE should implement its proposed rule 
changes that afford students accused of Title IX violations with the 
basic rudiments of due process, while modifying its proposed rule 
changes that would limit public and private school liability. 
 

 
 †. Professor Marc Edelman (Marc@MarcEdelman.com) is a tenured Professor of 
Law at the Zicklin School of Business, Baruch College, City University of New York.  He is 
also an adjunct professor at Fordham Law School. 
 1. See Press Release, U.S. Dep’t of Educ., Secretary DeVos: Proposed Title IX Rule 
Provides Clarity for Schools, Support for Survivors, and Due Process Rights for All, (Nov. 
16, 2018), https://www.ed.gov/news/press-releases/secretary-devos-proposed-title-ix-rule-
provides-clarity-schools-support-survivors-and-due-process-rights-all. 
 2. See infra notes 23–33 and accompanying text. The term “basic rudiments of due 
process” as used here and throughout this letter is intended to reference the general 
obligation placed on private, as well as public, parties to provide reasonable safeguards to 
their internal processes. See, e.g., Crouch v. NASCAR, 845 F.2d 397, 402 (2d Cir. 1998); 
Finley v. Kuhn, 569 F.2d 527, 544 (7th Cir. 1978).   
 3. See infra notes 34–46 and accompanying text.   

O 



EDELMAN_TOPUBLISHER.DOCX (DO NOT DELETE) 4/10/2019  2:02 PM 

156 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 9:2 

II. TITLE IX OF THE EDUCATION AMENDMENTS ACT OF 1972 

AND THE DEPARTMENT OF EDUCATION’S PROPOSED 2018 

REVISIONS 

A. History of Title IX and Accompanying DOE 
Guidelines 

Title IX of the Education Amendments Act of 1972 (“Title 
IX”), in pertinent part, states that “[n]o person in the United 
States shall, on the basis of sex, be excluded from participation in, 
or denied the benefits of, or be subjected to discrimination under 
any education program or activity receiving federal financial 
assistance.”4 Although commentators frequently cite to Title IX in 
the context of college sports, federal courts, beginning in 1977 
with the decision in Alexander v. Yale University, have additionally 
recognized that Title IX prevents colleges from enabling a culture 
of sexual harassment.5 

Since the United States District Court of Connecticut’s 
1977 decision in Alexander v. Yale University, courts have continued 
to adopt a broad definition of “sexual harassment” under Title IX, 
which, at present, includes not only hostile workplace and quid pro 
quo sexual harassment, but also other forms of sexual misconduct 
including unwanted touching, sexual abuse, and sexual violence.6 
Adopting such a broad definition of sexual misconduct has 
generally benefited all students, but it has especially benefited 
female students whom are disproportionately the victims of sexual 
misconduct.7 It is not surprising that around the same time as the 

 
 4. 20 U.S.C. § 1681(a) (2018). 
 5. Alexander v. Yale Univ., 459 F. Supp. 1 (D. Conn. 1977); aff’d, 631 F.2d 178 (2d 
Cir. 1980). See also Marc Edelman, The Future of Sexual Harassment Policies at U.S. Colleges: 
From Repeal of the 2011 DOE-OCR Guidelines to Launch of the #MeToo Movement on Social 
Media, 12 WAKE FOREST L. REV. ONLINE (2017) (citing Dana Bolger, Gender Violence Costs: 
Schools’ Financial Obligations under Title IX, 125 YALE L.J. 2106, 2111 (2016)). 
 6. Edelman, supra note 5; see also Olivia B. Waxman, The Surprising Consequences of 
the Supreme Court Cases that Changed Sexual Harassment Law 20 Years Ago, TIME (June 26, 
2018), http://time.com/5319966/sexual-harassment-scotus-anniversary (discussing quid 
pro quo and hostile work environment). 
 7. See NAT’L SEXUAL VIOLENCE RES. CTR., STATISTICS ABOUT SEXUAL VIOLENCE, 
(2015), https://www.nsvrc.org/sites/default/files/publications_nsvrc_factsheet_media-pa 
cket_statistics-about-sexual-violence_0.pdf (noting that one in five women is a victim of 
rape, as compared to one in seventy-one men). 
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Alexander decision, female college enrollment and graduation 
rates began to increase substantially.8 

While the gravamen of the DOE’s interpretation of Title IX 
has not changed markedly in recent decades, the DOE has 
periodically updated its Title IX rules and guidelines to account 
for changing societal norms.9 For example, shortly after George 
W. Bush became President of the United States in 2001, the DOE 
announced that it would begin to hold colleges accountable under 
Title IX for peer-on-peer sexual harassment, even if school 
personnel lacked any actual knowledge about the sexual 
wrongdoing.10 This expansion of the DOE’s interpretation of Title 
IX importantly established the affirmative obligation on schools to 
take proactive steps to reduce the likelihood of sexual 
misconduct.11 

Then, under President Barack Obama’s leadership in 2011, 
the DOE once again revised its Title IX guidelines to place further 
obligations on schools to establish internal tribunals to investigate 
and sanction students who allegedly engaged in sexual 
misconduct.12 The 2011 guidelines, for the first time, required 
schools to implement internal processes to review alleged sexual 
misconduct. According to many, these requirements denied 
students accused of wrongdoing the basic rudiments of due 
process.13 In addition, the 2011 guidelines mandated that colleges 
adopt a “preponderance of the evidence” standard for deciding 

 
 8. Daniel Borzelleca, The Male-Female Ratio in College, FORBES (Feb. 16, 2012), 
https://www.forbes.com/sites/ccap/2012/02/16/the-male-female-ratio-incollege/#684 
5bb36fa52 (noting that female enrollment began to outnumber male enrollment in the 
late 1970s). 
 9. See Edelman, supra note 5. 
 10. Letter from Russlyn Ali, Assistant Sec’y for Civil Rights on Title IX of the Educ. 
Amendment of 1972, at 4 (Apr. 4, 2011), https://www2.ed.gov/about/offices/list /ocr/le 
tters/colleague-201104.pdf (citing U.S. DEP’T OF EDUC. OFFICE FOR CIVIL RIGHTS, REVISED 

SEXUAL HARASSMENT GUIDANCE: HARASSMENT OF STUDENTS BY SCHOOL EMPLOYEES, 
OTHER STUDENTS, OR THIRD PARTIES (2001), https://www2.ed.gov/about/offices/list/ 
ocr/docs/shguide.pdf).  
 11. See id. 
 12. Edelman, supra note 5.  
 13. Id.; see also Open Letter from Members of the Penn Law School Faculty, at 3 
(Feb. 15, 2018), http://media.philly.com/documents/OpenLetter.pdf (discussing due 
process concerns for alleged wrongdoers under Obama administration’s Title IX 
regulations). 
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liability for sexual misconduct, thus adopting a far lower burden of 
proof than would be applied in criminal proceedings.14 

Although the 2011 DOE guidelines were intended to 
reflect the perceived need for colleges to act vigilantly to eradicate 
sexual misconduct, these guidelines received criticism from some 
law professors and civil rights attorneys who believed the 
guidelines failed to meet their obligation to provide students 
accused of sexual wrongdoing with a fair process.15 Among the 
many opponents of the 2011 DOE guidelines, sixteen law 
professors at the University of Pennsylvania in February 2015 
published a public letter that criticized the DOE for denying 
students accused of sexual misconduct access to certain 
rudimentary forms of due process.16 

B. 2018 Proposed Revisions to the Title IX Guidelines 

In the aftermath of the November 2016 election, the DOE, 
under President Trump, began to take steps to repeal many 
Obama era policies, including his Title IX guidelines.17 In 
September 2017, the DOE announced a full repeal of the 2011 
Title IX guidelines, which immediately ended the affirmative 
requirement on colleges to establish tribunals to investigate 
alleged student misconduct and to determine student liability 
based on a preponderance of the evidence standard.18 

Then, on November 16, 2018, the DOE introduced a series 
of proposed revisions to the agency’s Title IX regulations.19 Each 
of the proposed changes, for the most part, serves one of two 
broad purposes: to provide students accused of sexual wrongdoing 
with greater due process rights, or to provide schools that accept 

 
 14. Edelman, supra note 5. 
 15. See generally Open Letter from Members of the Penn Law School Faculty, supra 
note 13. 
 16. See generally id. 
 17. See Julie Eilperin & Darla Cameron, How Trump is Rolling Back Obama’s Legacy, 
WASH. POST (Jan. 20, 2018), https://www.washingtonpost.com/graphics/politics/trump-
rolling-back-obama-rules/?utm_term=.5d10571790c3 (describing all of the areas in which 
President Trump’s administration is seeking to roll back the rules and guidelines 
implemented under the leadership of President Barack Obama). 
 18. See Press Release, U.S. Dep’t of Educ., Secretary DeVos Prepared Remarks on 
Title IX Enforcement (Sept. 7, 2017), https://www.ed.gov/news/speeches/secretary-
devos-prepared-remarks-title-ix-enforcement. 
 19. See Press Release, U.S. Dep’t of Educ., supra note 1. 
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Title IX funds with greater protection against Title IX liability.20 
The main proposed rule changes that are aimed at enhancing 
college students’ due process rights include that: (1) colleges 
would become required to provide students accused of sexual 
misconduct with written notice of all allegations against them; (2) 
colleges would need to provide accused students with an impartial 
investigative process; (3) colleges would have to provide students 
with the right to cross-examine their accusers; (4) colleges would 
need to provide students with the benefit of the presumption of 
innocence throughout the grievance process. If a school chooses 
to offer an appeals process, the new guidelines would also require 
a college to offer the right to appeal, if at all, to both parties—the 
accuser and the accused.21 

Meanwhile, some of the rules that serve to reduce Title IX 
liability on schools that fail to affirmatively protect students from 
sexual misconduct include: (1) narrowing of the definition of 
sexual harassment to include only conduct that is “so severe, 
pervasive, and objectively offensive that it effectively denies a 
person equal access;” (2) limiting the requirement of schools to 
respond to sexual harassment that occurs within a school program 
or activity; (3) limiting schools’ liability for sexual harassment to 
only situations where they are “deliberately indifferent;” and (4) 
rolling back the 2001 guidelines that extended school liability for 
sexual misconduct to include certain situations where schools 
lacked ”actual knowledge” but would have gained knowledge if 
they had acted with reasonable vigilance.22 

 

 
 20. See Background and Summary of the Education Department’s Proposed Title IX 
Regulations, U.S. DEP’T OF EDUC., https://www2.ed.gov/about/offices/list/ocr/docs/back 
ground-summary-proposed-ttle-ix-regulation.pdf (last visited Feb. 23, 2019) (noting, 
however, one exception to the above is Proposed Section 34 CFR 106.12, which relates 
primarily to allowing faith-based institutions to argue in court for a religious exemption 
without first filing for a waiver). 
 21. See Press Release, U.S. Dep’t of Educ., supra note 1. 
 22. See Background and Summary of the Education Department’s Proposed Title IX 
Regulation, supra note 20.   
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II. IMPORTANCE OF THE NEWLY PROPOSED PROCEDURAL 

SAFEGUARDS FOR STUDENTS ACCUSED OF SEXUAL 

MISCONDUCT 

When assessing the DOE’s proposed Title IX changes, the 
DOE deserves praise for ensuring that students who are accused of 
sexual misconduct are now provided with the basic rudiments of 
due process.23 These reforms undeniably represent an important 
step forward for our society in terms of respecting students—a 
group that historically has been denied certain important 
protections under American law.24 

In addition, the DOE’s proposed changes to the Title IX 
rules appropriately recognize that, in today’s society, the 
opportunity for students to attend school is indeed a quasi-
fundamental right based on the high correlation between school 
attendance and future economic opportunities.25 According to a 

 
 23. See infra notes 24–33 and accompanying text; see also Valerie Richardson, Beneath 
the Outrage, DeVos Praised over Anticipated Title IX Due-process Reforms, WASH. TIMES (Nov. 
15, 2018), https://www.washingtontimes.com/news/2018/nov/15/betsy-devos-praised-
for-reforms-to-title-ix-due-pr. But see generally Title IX Investigation vs. Criminal Investigation, 
COLO. COALITION AGAINST SEXUAL ASSAULT, http://www.ccasa.org/current-issues/title-ix-
investigation-vs-criminal-investigation (arguing that the Obama era guidelines provided 
the parties with sufficient due process, especially given that the sanction entailed removal 
from school rather than incarceration). 
 24. Other examples where, as a society, we have failed to provide our students with 
the same basic rights we provide to other citizens include some states’ continuation to 
allow the use of corporal punishment in the classroom, the National Labor Relations 
Board’s failure to allow college football players at Northwestern University to unionize, 
and the failure of the Department of Justice to reasonably prosecute the antitrust 
misconduct by National Collegiate Athletic Association member schools in collectively 
agreeing to prevent college student-athletes from earning an income based on the sale of 
their name, image, or likeness. See Jerry R. Parkinson, Federal Court Treatment of Corporal 
Punishment in Public Schools: Jurisprudence that is Literally Shocking to the Conscience, 39 S.D. L. 
REV. 276, 279 (1994) (discussing the Supreme Court’s unwillingness to ban corporal 
punishment in schools as a violation of students’ fundamental rights); see also Marc 
Edelman, The Future of College Athlete Players Unions: Lessons Learned from Northwestern 
University and Potential Next Steps in the College Athlete’s Rights Movement, 38 CARDOZO L. 
REV. 1627, 1635–40, 1653–60 (2017) (discussing courts’ historic failure to allow college 
athletes to unionize or to break up the NCAA in its entirety). 
 25. See Fundamental Right, BLACK’S LAW DICTIONARY (8th ed. 2000) (defining a 
“fundamental right” as “a right derived from nature or fundamental law”); see also King v. 
Beaufort City Bd. Of Educ., 364 N.C. 368, 704 S.E.2d 259 (2010) (Timmons-Goodson, J., 
concurring in part, dissenting in part) (interpreting under the North Carolina 
Constitution that “[a]t best, the right to a sound basic education is transformed into a 
quasi-fundamental right in the student discipline context.”); Sneed v. Greensboro City Bd. 
Of Educ., 299 N.C. 609, 264 S.E.2d 106 (1980) (describing access to education as “a 



EDELMAN_TOPUBLISHER.DOCX (DO NOT DELETE) 4/10/2019  2:02 PM 

2019] TITLE IX OF THE EDUCATION AMENDMENTS ACT 161 

2011 report issued by the Georgetown University Center on Education 
and the Workforce, the median lifetime income for a person who 
does not graduate from high school, in 2009 dollars, is just 
$973,000.26 By contrast, the median lifetime income, in 2009 
dollars, for a high school graduate (with no further education) is 
$1.3 million, and for a college graduate (with no further 
education) is $2.3 million.27 Thus, school expulsion has true 
financial consequences. 

Furthermore, affording students accused of sexual 
misconduct with the basic rudiments of due process brings the 
protections afforded to secondary and college students in line with 
the protections afforded to unionized employees in many 
industries.28 It is presently common for private employees, in the 
context of a unionized workplace, to obtain the right to written 
notice and an investigative hearing before their termination.29 
Thus, it seems all the more reasonable for the DOE to afford 
students at schools receiving Title IX funds—even those at private 
schools—with the right to these same forms of due process.30 

Finally, while it is unfortunate that some of the legal 
safeguards proposed by the new DOE rules may allow certain 
sexual wrongdoers to escape punishment from their college 
tribunals, nothing in the DOE’s proposed rule changes would 
prevent offices of attorneys general from separately prosecuting 
the most serious allegations of sexual wrongdoing, separate and 
apart from the internal college investigations process.31 At the 
same time, there is a longstanding tenet in American 

 
fundamental right, guaranteed by our [North Carolina state] constitution and protected 
by considerations of procedural due process”). 
 26. ANTHONY P. CARNEVALE ET AL., THE COLLEGE PAYOFF: EDUCATION, OCCUPATION, 
LIFETIME EARNINGS 6, 10 (2011), https://1gyhoq479ufd3yna29x7ubjn-wpengine.netdnassl 
.com/wp-content/uploads/collegepayoff-completed.pdf. 
 27. Id. at 4. 
 28. See, e.g., National Football League Collective Bargaining Agreement, art. 46, § 2, 
at 204–06, (Aug. 4, 2011), https://nfllabor.files.wordpress.com/2010/01/collective-bargai 
ning-agreement-2011-2020.pdf (explaining that where the commissioner of the National 
Football League seeks to suspend a player for misconduct, that player has the right to “be 
accompanied by counsel of his choice,” exchange copies of hearing exhibits, and receive 
a copy of a written decision when rendered). 
 29. See id. 
 30. See supra note 28 and accompanying text. 
 31. See Title IX Investigation vs. Criminal Investigation, supra note 23 (comparing and 
contrasting the Title IX process and the criminal justice process where one is accused of 
criminal wrongdoing). 
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jurisprudence that “it is better 100 guilty [p]ersons should escape 
[punishment] than that one innocent [p]erson should suffer.”32 
Thus, even if collegiate Title IX tribunals do not punish as many 
students for sexual wrongdoing as some victims’ advocates would 
hope, it is important to remember that, as a society, we firmly 
believe in a mantra that “deterrence, no matter how laudable an 
objective, should not be achieved at the expense of fairness.”33 

III. THE PROBLEM WITH REDUCING STANDARDS AND 

OBLIGATIONS IMPOSED ON SCHOOLS TO PREVENT 

SEXUAL MISCONDUCT 

Yet, despite the aforementioned praise that is rightfully 
bestowed on the DOE for enhancing due process protections to 
students, the DOE’s simultaneous attempt to limit the liability of 
schools that fail to vigilantly police against sexual misconduct 
represents a step in the wrong direction in terms of protecting the 
interests of American students.34 

Each of the DOE’s four main proposed changes to insulate 
schools from Title IX liability indeed represent a step backward. 
First, the narrowing of the definition of sexual harassment to 
include only conduct that is “so severe, pervasive and objectively 
offensive that it effectively denies a person equal access,” could 
reasonably exclude even the most egregious forms of sexual 
misconduct from Title IX’s scope.35 For example, as sexual 
violence prevention advocate Dana Bolger points out in her recent 
New York Times editorial, a one-time act of rape might not even 
count as “sexual harassment” under the newly proposed Title IX 
guidelines because a one-time rape—while severe and objectively 
offensive—is not “pervasive.”36 A simple way for the DOE to 
resolve this semantic problem would be to make a one-word 
change to this proposed regulation—replacing the word “and” 
 
 32. Letter from Benjamin Franklin to Benjamin Vaughan (March 14, 1785), in 9 THE 

WRITINGS OF BENJAMIN FRANKLIN 293 (Albert H. Smyth ed., 1906). 
 33. Arbitration, Major League Baseball Players Association and the Commissioner of 
Major League Baseball (Steve Howe) (1992), in PAUL WEILER & GARY ROBERTS, SPORTS 

AND THE LAW: TEXT, CASES AND PROBLEMS 46 (2d. ed. 1998). 
 34. See infra notes 35–46 and accompanying text. 
 35. See Press Release, U.S. Dep’t of Educ., supra note 1. 
 36. Dana Bolger, Betsy DeVos’s New Harassment Rules Protect Schools, Not Students, N.Y. 
TIMES (Nov. 27, 2018), https://www.nytimes.com/2018/11/27/opinion/betsy-devos-title-
ix-schools-students.html. 
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with “or.” Thus, instead of limiting the definition of sexual 
harassment under Title IX to conduct that is “so severe, pervasive 
and objectively offensive that it effectively denies a person equal 
access,” the DOE should only limit the definition to conduct that 
is “so severe, pervasive or objectively offensive.”37 

Next, the DOE rule change that is intended to limit 
schools’ Title IX liability only to sexual harassment that occurs 
within a school program is too narrowly crafted as well, because it 
fails to cover sexual harassment that occurs through a school’s 
Internet server or in conjunction with a school-controlled email 
address.38 In today’s world of cyberbullying, the DOE’s Title IX 
requirements should place an affirmative obligation on schools to 
police both their physical grounds and the cyberspace that is 
under the school’s personal control.39 This includes school-run 
websites and email accounts. 

Third, limiting a school’s liability for sexual harassment to 
only those instances in which a school acts “deliberately 
indifferent” would create a defense for schools accused of even 
the worst forms of malfeasance that they should not be held liable 
because they were merely negligent.40 For instance, the DOE is 
currently pursuing a Title IX case against Michigan State 
University for its failure to properly detect and halt several 
decades of sexual abuse by one of the school’s physicians, Dr. 
Larry Nassar, who is now imprisoned.41 Under the newly proposed 
DOE rules, if Michigan State University could show that its slothful 
conduct in detecting and stopping Dr. Nassar’s decades of sexual 

 
 37. See Press Release, U.S. Dep’t of Educ., supra note 1 (providing the proposed 
language). 
 38. See Background and Summary of the Education Department’s Proposed Title IX 
Regulations, supra note 20, at 34. 
 39. Compare Karly Zande, Note, When the School Bully Attacks in the Living Room: Using 
Tinker to Regulate Off-Campus School Bullying, 13 BARRY L. REV. 103, 13135 (2009) (arguing 
permissible legal grounds to allow schools to regulate off-campus speech), with Susan S. 
Bendlin, Far from the Classroom, the Cafeteria and the Playing Field: Why Should the School’s 
Disciplinary Arm Reach Speech Made in a Student’s Bedroom, 48 WILLAMETTE L. REV. 195, 198 
(2011) (adopting a far narrower view to the school’s right to police speech that extends 
beyond school grounds). 
 40. See Background and Summary of the Education Department’s Proposed Title IX 
Regulations, supra note 20, at 4. 
 41. See Matt Mencarini, Feds Wanted to Interview 40 MSU Employees as Part of Larry 
Nassar Title IX Investigation, LANSING ST. J. (July 6, 2018), https://www.lansingstatejournal. 
com/story/news/local/2018/07/06/federal-title-ix-inquiry-msus-handling-larry-nassarong 
oing/760415002. 
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wrongdoing was merely negligent and not “deliberate,” Michigan 
State University would suffer no Title IX liability.42 That result 
seems to give far too much protection to schools, given that 
common citizens generally owe one another a duty to avoid simple 
negligence.43 

Finally, the DOE’s proposed rule change to roll back the 
2001 Title IX guidelines and limit schools’ Title IX liability to 
where schools have “actual knowledge” of wrongdoing is likely to 
undesirably reduce the financial incentive of schools and their 
personnel to actively police against sexual misconduct.44 Although 
some schools that fall within the scope of Title IX may argue that 
they lack the funds to actively police against certain behavior,45 
there are more narrowly tailored ways that the DOE could address 
these concerns, such as by providing special exemption waivers to 
schools that can show less than a certain threshold of financial 
resources.46 

IV. CONCLUSION 

For the foregoing reasons, the DOE deserves substantial 
credit for implementing a reasonable system of due process rights 
under Title IX to protect fundamental fairness for students who 
are accused of sexual misconduct. Nevertheless, the newly 
proposed DOE rules fall short of the mark because they fail to 
ensure that schools maintain a culture that requires school 
administrators to act vigilantly to prevent their students from 
becoming victims of sexual misconduct. 

 
 42. See Background and Summary of the Education Department’s Proposed Title IX 
Regulations, supra note 20, at 4. 
 43. Breach of Duty of Care, BLACK’S LAW DICTIONARY (10th ed. 2014) (explaining that 
“breach of the duty of care” is “negligence that results in a foreseeable injury that would 
not have occurred but for the negligent person’s action”); see generally Joseph Little, 
Palsgraf Revisited (Again), 6 PIERCE L. REV. 75 (2007) (discussing the broad doctrine of 
when one person owes another a duty of care). 
 44. See Background and Summary of the Education Department’s Proposed Title IX 
Regulations, supra note 20, at 3. 
 45. See Anemona Hartocollis, Colleges Spending Millions to Deal with Sexual Misconduct 
Complaints, N.Y. TIMES (Mar. 29, 2016), https://nyti.ms/22XlkWl (discussing the high 
costs that colleges incur enforcing Title IX). 
 46. See generally Background and Summary of the Education Department’s Proposed Title IX 
Regulations, supra note 20, at 6 (explaining that, under the current Title IX regulations 
that the DOE now wishes to revise, a waiver process is already used to allow faith-based 
institutions to submit a statement to the DOE to claim a religious exemption). 
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While the DOE should implement its proposed rule 
changes to increase due process rights for accused students, it 
should first make several important changes to its proposed Title 
IX rules to ensure schools maintain some bona fide responsibilities. 
First, instead of limiting the definition of “sexual harassment” 
under Title IX to conduct that is “so severe, pervasive and 
objectively offensive that it effectively denies a person equal 
access,” the DOE should limit the definition only to conduct that 
is “so severe, pervasive or objectively offensive.” Second, instead of 
limiting schools’ jurisdictional responsibility to police only on-
campus activities, the DOE should require schools to also 
affirmatively address conduct that occurs using the school’s 
Internet and email resources. Third, the DOE should not limit 
schools’ liability to instances of “deliberate indifference,” but 
rather should hold schools liable for Title IX infractions even 
when they act with “negligence.” Finally, the DOE should not roll 
back the 2001 guidelines that require “actual knowledge” for Title 
IX liability, but rather offer waivers from the “actual knowledge” 
requirement for schools that show the financial inability to 
proactively police sexual wrongdoing. 

 




