
MACK_BOXUP_INCORPORATIONS_POSTAUTHORREADDOCX.DOCX (DO NOT DELETE) 5/7/2019 12:41 PM 

 

311 

OF DOCKS AND SHACKLES: A COMPARATIVE 
EXAMINATION OF COURTROOM CONTROL AND 

THE RIGHTS OF THE ACCUSED 

RANETA LAWSON MACK† 

Justice must not only be done, it must also be seen to be done.1 
 

 
ll things considered, most courtroom trials tend to be more 
doldrums than drama.2 However, on occasion, the 

bureaucratic boredom can take a turn toward the bizarre and 
potentially dangerous. For example, in a Boise, Idaho, courtroom, 
“chaos erupted as a convicted inmate became violent and lunged 
at a deputy prosecutor.”3 “The defendant, Thomas Lott, was in 
court to be sentenced for destruction of jail property.”4 As his 
attorney was successfully arguing for a reduced sentence of 
probation, Lott uttered a profanity at the prosecutor and then 
“lunged across the defense table toward the prosecutor, scattering 
papers.”5 Lott, who was handcuffed, was quickly restrained, but he 
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 1. R v. Sussex Justices, ex parte McCarthy [1924] 1 KB 256  at 234 (U.K.). 
 2. See, e.g., David Ray Papke, The American Courtroom Trial: Pop Culture, Courthouse 
Realities, and the Dream World of Justice, 40 S. TEX. L. REV. 919, 929–30 (1999) (“Trials do 
not necessarily have fully shaped story lines. Inconsequential matters surface. We see 
mistakes in procedure, displays of pettiness, and frequent delays. Sometimes observers feel 
as if they have walked through the bureaucratic looking glass, hardly the reaction of 
someone who has just enjoyed a gripping pop cultural courtroom drama.”). 
 3. Chaos in the Courtroom: Defendant Lunges at Prosecutor, KTVB (Nov. 25, 2013, 9:39 
PM), https://www.ktvb.com/article/news/local/chaos-in-the-courtroom-defendant-lunge 
s-at-prosecutor/277-416671024. 
 4. Id. 
 5. Id. 

A 
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began a profanity-laced tirade directed toward the judge.6 
According to the deputy sheriff who restrained Lott, “In the end, 
no one was hurt, but the chaos in the courtroom reminded 
everyone that dealing with defendants can be dangerous. No 
matter what restraints you have on a person, they can always be 
dangerous. That’s why you have to be prepared at all times . . . .”7 

Lott acted out in a criminal case with relatively minor issues 
at stake.8 As might be expected, when the stakes go up, the 
potential for danger in the courtroom correspondingly increases. 
In a Utah trial courtroom, defendant Siale Angilau was on trial for 
his role in several gang-affiliated crimes, including conspiracy and 
armed robbery.9 Because several other gang members charged in 
the same indictment had already been convicted and sentenced to 
prison terms of up to thirty years, Angilau likely saw the writing on 
the wall regarding the outcome of his own trial.10 During the 
questioning of a government witness who was accusing Angilau of 
criminal conduct, Angilau “[rose] casually from his seat beside his 
attorney . . . [grabbed] his lawyer’s pen . . . [sprinted] toward the 
witness and [leapt] onto the stand, wielding the pen with his right 
arm cocked.”11 The witness escaped and a U.S. Marshal fired four 
shots at Angilau, killing him.12 There is no question that Angilau, 
who was unshackled in the courtroom, set in motion the chain of 
events that led to his death.13 Nevertheless, his family later argued, 

 
 6. Id. 
 7. Id. 
 8. See id. 
 9. Graphic Video: Gang Member Fatally Shot Inside Utah Courtroom, FOX NEWS (Mar. 13, 
2018), http://www.foxnews.com/us/2018/03/13/graphic-video-gang-member-fatally-shot 
-inside-utah-courtroom.html. 
 10. Id. See also Cleve R. Wootson, Jr., Video Shows the Moment a U.S. Marshal Killed a 
Gang Member Lunging for a Witness, WASH. POST (Mar. 13, 2018), https://www.washington 
post.com/news/post-nation/wp/2018/03/13/video-shows-the-moment-a-u-s-marshal-kille 
d-a-gang-member-lunging-for-a-witness/?noredirect=on&utm_term=.0efdfb7b7c14. 
Angilau was a member of a Tongan street gang, which required him to commit crimes to 
make money for the gang. Id. His prior criminal history included shooting a convenience 
store clerk and “two federal marshals trying to apprehend him.” Id. 
 11. Graphic Video, supra note 9. 
 12. Id. 
 13. Video Shows U.S. Marshal Fatally Shooting Defendant Who Rushed Witness Stand, CBS 

NEWS (Mar. 13, 2018, 11:24 AM), https://www.cbsnews.com/news/siale-angilau-video-us-
marshal-shooting-gang-member-utah-courtroom. Former U.S. Attorney Brett Tolman 
explained the lack of shackles: “When you have a jury, you always want the defendant to 
appear like he is in regular, you know, civilian clothes, that he’s not in handcuffs, that he 
has a fair shot at being treated fairly by the justice system.” Id. 
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unsuccessfully, in a wrongful death lawsuit that there were other 
ways to subdue him short of inflicting mortal wounds.14 A federal 
judge disagreed: 

 
Having carefully reviewed the video of Mr. Angilau’s 
swift flight from counsel table, his vault over the 
witness stand with pen in hand, and his attempt to 
violently attack the shackled witness, the court has 
little difficulty determining that (Jane) Doe’s use of 
force to immediately stop Angilau’s attack was 
objectively reasonable under the totality of the 
circumstances . . . .15 
 
Meanwhile, courts in the United Kingdom are also not 

immune from the occasional chaotic and potentially life-
threatening outburst.16 But a defendant’s capacity to inflict harm 
on anyone in the courtroom is intentionally made more difficult 
by standards that require “restraining” most defendants in the 
dock, a separate, often glass-walled enclosure.17 Although “[l]ong 
eschewed as prejudicial by American courts and by the 
International Criminal Court in The Hague, locked docks, either 
metal cells or enclosures made of glass or wood, are still 
common . . . in many Western democracies, including Britain and 
France.”18 Docks ensure security from “either the risk that violent 
suspects pose to others, or the danger to defendants from 
potentially hostile spectators.”19 That said, even the modern 

 
 14. Id. The Angilau family attorney, Bob Sykes, “point[ed] out that Angilau was 
already down on the ground for the final three shots and that a courtroom full of officers 
could have stopped him before he harmed anyone with the pen.” Id. 
 15. Id. 
 16. See, e.g., Liz Hull, Chaos as Judge Is Punched in Court, DAILY MAIL, https://www.d 
ailymail.co.uk/news/article-144676/Chaos-judge-punched-court.html. (last visited Apr. 
18, 2019). 
 17. See, e.g., David Tait, Glass Cages in the Dock?: Presenting the Defendant to the Jury, 86 
CHI.-KENT L. REV. 467, 468 (2011). (“[I]n France, Germany, England and Wales, and 
most parts of Australia, defendants sit in a designated enclosure, and an increasing 
number of courts are being built with glass-enclosed docks.”). 
 18. David M. Herszenhorn, Presumed Innocent, but Caged in Court, N.Y. TIMES, Nov. 19, 
2013, at A4.  
 19. Id. 
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versions of this ancient security measure are not immune from the 
occasional lapse.20 

In April 2015, following a trial in the historic Old Bailey, 
Leonie Granger was found guilty of manslaughter for the death of 
a professional gambler.21 After the verdicts were read, “Granger 
began to cry in the dock . . . while [a co-defendant] lashed out 
angrily, shouting and swearing, and had to be grappled to the 
floor and removed by six dock officers.”22 In Taunton Crown 
Court, a defendant managed to escape from the dock after 
scuffling with police and losing his pants.23 In Haverfordwest 
Magistrates’ Court, a shocking display of self-mutilation took place 
after defendant Lukasz Pawlowski pleaded guilty to sexual 
assault.24 According to reports, he “came into the dock, then asked 
to go to the toilet. He went out, came back, muttered something 
then started slashing at his throat.”25 In January 2018, after being 
convicted of grievous bodily harm in Sheffield Crown Court, Ricky 
Mayfield “jumped the dock . . . dragged the security guards who 
were on either side out of him out . . . [and] shattered the glass on 
the dock . . . .”26 

These stories of mayhem are fortunately rare, but they 
illustrate the inherent dangers associated with trying criminal 
cases in open courtroom spaces. In the United States, defendants 
have a constitutional right to be present in the courtroom and to 

 
 20. See, e.g., Manhunt for Rapist Bradley Tout After Court Escape, BBC NEWS (Oct. 4, 
2018), https://www.bbc.com/news/uk-england-hereford-worcester-45744832. 
 21. Fight Kicks Off in Court as Honey Trap Killers Found Guilty, TELEGRAPH (Apr. 15, 
2015, 1:20 PM), https://www.telegraph.co.uk/news/uknews/law-and-order/11537901/ 
Fight-kicks-off-in-court-as-honey-trap-killers-found-guilty.html. 
 22. Emily Pennick, Mehmet Hassan: Uproar After Honey-Trap Gang Found Guilty of 
Kicking Professional Gambler to Death, INDEP. (Apr. 15, 2015, 3:35 PM), https://www. 
independent.co.uk/news/uk/crime/mehmet-hassan-uproar-after-honey-trap-gang-found-
guilty-of-kicking-professional-gambler-to-death-10178472.html. 
 23. Daniel Clark, Man Escapes from Custody in Boxer Shorts and a Traffic Cone at 
Taunton Crown Court, DEVON LIVE (Jan. 26, 2018, 1:09 PM), https://www.devonlive. 
com/news/local-news/man-escapes-custody-boxer-shorts-1123450#. 
 24. See Emma Lake, Courtroom Bloodbath Sex Attacker ‘Cut His Own Throat as He Stood 
in the Dock Before Magistrates,’ SUN (Jan. 12, 2017, 2:10 PM), https://www.thesun.co.uk/n 
ews/2587130/defendant-on-sexual-offence-charge-cut-his-own-throat-as-he-stood-in-the-do 
ck-before-magistrates. 
 25. Id. 
 26. Sarah Marshall, Shocking Courtroom Brawl Breaks Out After Sheffield Cousins are 
Found Guilty of Shooting Man in Hand, STAR (Jan. 30, 2018, 6:57 PM), https://www.the 
star.co.uk/news/shocking-courtroom-brawl-breaks-out-after-sheffield-cousins-are-found-g 
uilty-of-shooting-man-in-hand-1-8990343. 
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confront any accusations against them.27 The paramount question 
then becomes how to simultaneously maintain control and safety 
in the courtroom while allowing defendants to maximize their 
constitutional rights. A separate but related peculiarity in the 
United States virtually mandates that a defendant who chooses to 
appear in court must be “presented” to the trier of fact in an 
appropriate manner.28 As a result, “[d]ressing defendants has 
become such a science for some attorneys that when they’re not 
playing the role of fashion adviser or shopping for clients’ clothes 
with their own money, they’re often employing consultants to do 
the job for them.”29 When it comes to trial appearance, “the key is 
making . . . defendants look good, but ‘benign.’”30 Essentially 
then, in addition to a zealous and skillful legal defense, the 
defense attorney’s task is to make the defendant appear 
indistinguishable from the other well-dressed professionals in the 
courtroom.31 A defendant who enjoys the presumption of 
innocence must reinforce that notion by a visual appearance of 
innocence.32 Therefore, having a defendant appear in shackles or 
any sort of visible restraints defeats that objective and looks 
anything but benign. 

In the U.K., although not constitutionally-based, 
defendants also have the right to be present at trial.33 Specifically: 

 
In England and Wales, the right of an accused to be 
present in court at his trial is a matter of common 
law. The general rule [is] as follows: “There must be 
very exceptional circumstances to justify proceeding 

 
 27. See, e.g., Illinois v. Allen, 397 U.S. 337, 338 (1970) (“The Confrontation Clause of 
the Sixth Amendment to the United States Constitution provides that: ‘In all criminal 
prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses 
against him . . . .’ One of the most basic of the rights guaranteed by the Confrontation 
Clause is the accused’s right to be present in the courtroom at every stage of his trial.” 
(citation omitted)). 
 28. See Kevin Amerman, Dressing Defendants for Success in the Courtroom, MORNING 

CALL (Mar. 26, 2011, 10:50 PM), http://www.mcall.com/news/local/parkland/mc-allent 
own-defendants-dress-20110326-story.html#. 
 29. Id. 
 30. Id. 
 31. See Bea Bischoff, When Being a Good Lawyer Means Dressing Your Clients, RACKED 

(Jan. 18, 2018, 10:02 AM), https://www.racked.com/2018/1/18/16900864/public-defe 
nder-clothing-accused-donations. 
 32. See id. 
 33. Stanford v. United Kingdom, 282-A Eur. Ct. H.R. at 5 (1994). 
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with the trial in the absence of the accused. The 
reason why the accused should be present at the 
trial is that he may hear the case made against him 
and have the opportunity . . . of answering it. The 
presence of the accused means not only that he 
must be physically in attendance, but also that he 
must be capable of understanding the nature of the 
proceedings.”34 
 
In addition to U.K. domestic law: 
 
Article 6 [of the European Convention on Human 
Rights] . . . guarantees the right of an accused to 
participate effectively in a criminal trial. In general 
this includes, inter alia, not only his right to be 
present, but also to hear and follow the 
proceedings. Such rights are implicit in the very 
notion of an adversarial procedure . . . .35 
 
Thus, the U.K. and the European Convention of Human 

Rights (“ECHR”) strike a similar posture to the U.S. on the issue 
of a defendant’s right to be present at trial. However, being 
present in a U.K. courtroom can pose obstacles of its own when 
it’s commonplace to appear in a secured dock. 

This Article will focus on two approaches to restraining 
unruly defendants in criminal courtrooms: shackles, which are 
used primarily in the United States; and the dock, which is used in 
many European countries, including the U.K. In Part I, this Article 
will discuss the historical and legal significance of a defendant’s 
 
 34. Id. However, “A trial judge may, if he considers that the accused in the dock may 
intimidate a witness, remove the accused from the presence of the witness, though not out 
of hearing.” Id. at ¶ 18 (citation omitted). The details of the Stanford case will be 
discussed later in the article. See infra notes 40–50 and accompanying text. A brief note 
about Brexit: The U.K. is currently transitioning away from the European Union, a process 
commonly known as “Brexit.” Despite that process, this Article will rely on case law from 
the European Court of Human Rights because it is likely that the U.K. will still be bound 
by the European Convention on Human Rights going forward. See, e.g., Daniel Boffey, 
Brussels Seeks to Tie UK to European Human Rights Court After Brexit, GUARDIAN (June 18, 
2018, 10:56 AM) https://www.theguardian.com/law/2018/jun /18/brussels-seeks-to-tie-
uk-to-european-human-rights-court-after-brexit (“A document outlining the European 
commission’s position on future judicial and police cooperation stipulates there will be a 
‘guillotine clause’ on any security deal should the U.K. leave the remit of the court.”).  
 35. Stanford, 282-A Eur. Ct. H.R. (ser. A) at 7. 
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right to be present during criminal proceedings, as well as the 
rationales for different restraint methods used to effectuate those 
rights for unruly defendants. The U.K. and the United States are 
apt comparative counterparts due to the interconnected history of 
their respective criminal justice systems.36 Next, in Part II, this 
Article will examine various legal challenges to the restraint 
methods in each country. Although the legal challenges have a 
common core, different historical underpinnings and distinct 
legal foundations have resulted in varied outcomes. Finally, in Part 
III, this article will describe and use the current status of each 
restraint method as a backdrop to offer recommendations for 
alternative processes that presume a right to appear unfettered 
and, barring that, mandate the use of restraint methods that pose 
the least threat to undermining the presumption of innocence 
and the right to a fair trial. 

I. A BRIEF HISTORY OF WHY THE DEFENDANT’S PRESENCE IS 

IMPORTANT 

A. United States 

In the United States, shackling defendants in the 
courtroom is inextricably intertwined with the Sixth Amendment 
Confrontation Clause and the corresponding right to be present 
during the trial.37 In an early United States Supreme Court case 
addressing the necessity of a prisoner’s presence during trial, the 
Court opined: 

 
A leading principle that pervades the entire law of 
criminal procedure is that, after indictment found, 
nothing shall be done in the absence of the 
prisoner. While this rule has at times, and in the 
cases of misdemeanors, been somewhat relaxed, yet 
in felonies it is not in the power of the prisoner, 
either by himself or his counsel, to waive the right 

 
 36. See, e.g., Irving R. Kaufman, Criminal Procedure in England and the United States: 
Comparisons in Initiating Prosecutions, 49 FORDHAM L. REV. 26, 26 (1980) (“The legal 
institutions of Great Britain have long served as the well-spring of American law.”). 
 37. U.S. CONST. amend. VI. The Sixth Amendment states in pertinent part: “In all 
criminal prosecutions, the accused shall enjoy the right to . . . be confronted with the 
witnesses against him.” Id. 
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to be personally present during the trial. “It would 
be contrary to the dictates of humanity to let him 
waive the advantage which a view of his sad plight 
might give him by inclining the hearts of the jurors 
to listen to his defense with indulgence.”38 
 
In another early Supreme Court case defining the states’ 

obligation to protect a defendant’s right to be present and to 
confront witnesses, the Court observed that: 

 
[T]he privilege to confront one’s accusers and 
cross-examine them face to face is assured to a 
defendant by the Sixth Amendment in prosecutions 
in the federal courts . . . and in prosecutions in the 
state courts is assured very often by the constitutions 
of the states. For present purposes we assume that 
the privilege is reinforced by the Fourteenth 
Amendment, though this has not been squarely 
held.39 
 
In Snyder v. Massachusetts, after the trial court granted the 

state’s motion to allow the jury to view the crime scene, the 
defendant requested that he also be allowed to accompany the 
group.40 The court denied the defendant’s motion but did permit 
defense counsel to be present on defendant’s behalf.41 The 
question before the Court was whether the defendant’s compelled 
absence from the jury viewing violated any cognizable rights 
available to the him.42 The Court began by drawing a distinction 

 
 38. Lewis v. United States, 146 U.S. 370, 372 (1892) (quoting Prine v. 
Commonwealth, 18 Pa. 103, 104 (1851)). The Court further noted that the defendant’s 
presence is particularly important during jury trials: “The prisoner is entitled to an 
impartial jury composed of persons not disqualified by statute, and his life or liberty may 
depend upon the aid which, by his personal presence, he may give to counsel and to the 
court and triers, in the selection of jurors.” Id. at 373. The right is not absolute, however, 
as will be discussed later in the article. See infra notes 45–49 and accompanying text. 
 39. Snyder v. Massachusetts, 291 U.S. 97, 106 (1934). Thirty-one years later, in 
Pointer v. Texas, the Court squarely held that the right to confront witnesses and to cross-
examine them is a “fundamental right and is made obligatory on the States by the 
Fourteenth Amendment.” 380 U.S. 400, 403 (1965). 
 40. Snyder, 291 U.S. at 103. 
 41. Id. 
 42. Id. at 104–05. 
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between instances in which the defendant’s presence is necessary 
in order to allow an “opportunity to defend” and instances in 
which the defendant’s presence “would be useless . . . or the 
benefit but a shadow.”43 Next, the Court offered examples of 
instances in which the defendant’s presence is not required, 
explaining that “[m]any motions before trial are heard in the 
defendant’s absence, [as well as] many motions after trial or in the 
prosecution of appeals.”44 Then, analyzing where the line between 
the defendant’s presence and his absence would be drawn, the 
Court determined that “[s]o far as the Fourteenth Amendment is 
concerned, the presence of a defendant is a condition of due 
process to the extent that a fair and just hearing would be 
thwarted by his absence, and to that extent only.”45 

As to the defendant’s specific request to attend the jury 
viewing of the crime scene, the Court explained that instances in 
which the jury viewing is “a bare inspection and nothing more, a 
view where nothing is said by any one to direct the attention of the 
jury to one feature or another,” the defendant could be excluded 
without any affront to due process, because “[t]here is nothing he 
could do if he were there, and almost nothing he could gain.”46 
On the other hand, “where counsel are permitted, without any 
statement of the evidence, to point out particular features of the 
scene and to request the jury to observe them,” the Court 
reasoned that: 

 
[T]he defendant is not wronged unless the 
supplement of words so transforms the quality of 
the procedure that injustice will be done if the 
defendant is kept away. Statements to the jury 
pointing out the specific objects to be noted have 
been a traditional accompaniment of a view for 
about two centuries, if not longer. The Fourteenth 
Amendment has not displaced the procedure of the 
ages.47 

 
 43. Id. at 106–07. 
 44. Id. at 107. 
 45. Id. at 107–08. 
 46. Id. at 108. The Court added that in these instances “[t]he only shred of 
advantage would be to make certain that the jury had been brought to the right place and 
had viewed the right scene.” Id. 
 47. Id. at 110–11. 
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The Court concluded that while “[a] defendant in a 

criminal case must be present at a trial when evidence is offered, 
for the opportunity must be his to advise with his counsel,” in 
instances other than a trial, the overriding question is “whether in 
the particular conditions exhibited by the record the enforced 
absence of the defendant is so flagrantly unjust that the 
Constitution of the United States steps in to forbid it.”48 Answering 
that question in the negative as applied to the facts of this case, 
the Court explained that: 

 
[I]n the case at hand, the privilege [to attend the 
viewing], if it exists, is not explicitly conferred, nor 
has the defendant been denied an opportunity to 
answer and defend. The Fourteenth Amendment 
has not said in so many words that he must be 
present every second or minute or even every hour 
of the trial.49 
 
Having determined that the Constitution does not require 

the defendant’s perpetual presence at every event during a 
criminal trial, the Court next addressed the question of whether 
“an accused can claim the benefit of this constitutional right to 
remain in the courtroom while at the same time he engages in 
speech and conduct which is so noisy, disorderly, and disruptive 
that it is exceedingly difficult or wholly impossible to carry on the 
trial.”50 In Illinois v. Allen, the defendant was convicted of armed 
robbery and sentenced to ten to thirty years in prison.51 Later, he 
“filed a petition for a writ of habeas corpus in federal court 
alleging that he had been wrongfully deprived . . . of his 
constitutional right to remain present throughout his trial,” 
despite his unruly and threatening behavior.52 Allen’s disruptive 
conduct stemmed from his insistence on representing himself 
throughout his trial.53 During an extensive voir dire of potential 
 
 48. Id. at 114–15 (citation omitted). 
 49. Id. at 116. 
 50. Illinois v. Allen, 397 U.S. 337, 338 (1970). 
 51. Id. 
 52. Id. at 339. 
 53. Joel M. Flaum & James R. Thompson, The Case of the Disruptive Defendant: Illinois 
v. Allen, 61 J. CRIM. L., CRIMINOLOGY & POLICE SCI. 327, 327–28 (1970). 
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jurors, Allen rambled into irrelevant questioning, causing the 
judge to warn him to limit his questions to the prospective jurors’ 
qualifications.54 A frustrated Allen then apparently “started to 
argue with the judge in a most abusive and disrespectful 
manner.”55 When the judge finally ordered Allen’s appointed 
counsel to take over the proceedings, Allen: 

 
[C]ontinued to talk, proclaiming that the 
appointed attorney was not going to act as his 
lawyer. [Allen] terminated his remarks by saying, 
“When I go out for lunchtime, you’re [the judge] 
going to be a corpse here.” At that point he tore the 
file which his attorney had and threw the papers on 
the floor.56 
 
Upon witnessing this behavior, the judge gave Allen a final 

warning to cease this disruptive conduct or risk removal from the 
courtroom, but Allen persisted: 

 
“There’s not going to be no trial, either. I’m going 
to sit here and you’re going to talk and you can 
bring your shackles out and straight jacket and put 
them on me and tape my mouth, but it will do no 
good because there’s not going to be no trial.” After 
more abusive remarks by [Allen], the trial judge 
ordered the trial to proceed in the petitioner’s 
absence. The petitioner was removed from the 
courtroom. The voir dire examination then 
continued and the jury was selected in the absence 
of the petitioner.57 
 
The Court began its analysis by observing that the 

defendant’s Sixth Amendment right to confront witnesses is not 

 
 54. Allen, 397 U.S. at 339. 
 55. Id. 
 56. Id. at 340. 
 57. Id. Later that day, the judge allowed Allen to return to the courtroom if he 
behaved. Id. However, Allen once again became verbally abusive and the judge had him 
removed a second time. Id. at 340–41. After more promises to behave, Allen “was 
permitted to be present through the remainder of the trial, principally his defense, which 
was conducted by his appointed counsel.” Id. at 341. 
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an unalterable restraint upon the authority of trial judges.58 The 
Court explained: 

 
It is essential to the proper administration of 
criminal justice that dignity, order, and decorum be 
the hallmarks of all court proceedings in our 
country. The flagrant disregard in the courtroom of 
elementary standards of proper conduct should not 
and cannot be tolerated. We believe trial judges 
confronted with disruptive, contumacious, 
stubbornly defiant defendants must be given 
sufficient discretion to meet the circumstances of 
each case.59 
 
The Court then outlined three approaches that might be 

appropriate for dealing with a disruptive defendant: “(1) bind and 
gag him, thereby keeping him present; (2) cite him for contempt; 
(3) take him out of the courtroom until he promises to conduct 
himself properly.”60 Speaking specifically to the first method, the 
Court opined: 

 
Trying a defendant for a crime while he sits bound 
and gagged before the judge and jury would to an 
extent comply with that part of the Sixth 
Amendment’s purposes that accords the defendant 
an opportunity to confront the witnesses at the trial. 
But even to contemplate such a technique, much 
less see it, arouses a feeling that no person should 
be tried while shackled and gagged except as a last 
resort. Not only is it possible that the sight of 
shackles and gags might have a significant effect on 
the jury’s feelings about the defendant, but the use 
of this technique is itself something of an affront to 
the very dignity and decorum of judicial 
proceedings that the judge is seeking to uphold.61 
 

 
 58. Id. at 342–43. 
 59. Id. at 343. 
 60. Id. at 343–44. 
 61. Id. at 344. 
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However, the Court did allow for the possibility that, in 
some instances, restraining and shackling a defendant in court 
might be the “fairest and most reasonable way to handle a 
defendant who acts as Allen did here.”62 Nonetheless, the trial 
judge did not abuse his discretion by choosing the option to 
remove Allen from his own trial because of disruptive behavior.63 
The Court concluded that: 

 
It would degrade our country and our judicial 
system to permit our courts to be bullied, insulted, 
and humiliated and their orderly progress thwarted 
and obstructed by defendants brought before them 
charged with crimes. As guardians of the public 
welfare, our state and federal judicial systems strive 
to administer equal justice to the rich and the poor, 
the good and the bad, the native and foreign born 
of every race, nationality, and religion. Being 
manned by humans, the courts are not perfect and 
are bound to make some errors. But, if our courts 
are to remain what the Founders intended, the 
citadels of justice, their proceedings cannot and 
must not be infected with the sort of scurrilous, 
abusive language and conduct paraded before the 
Illinois trial judge in this case.64 
 
In sum, the Constitution provides a right to be present, to 

observe, to defend, and to cross-examine witnesses.65 Yet this right 
is not absolute. As the Court explained in Allen, gagging and 
shackling defendants, despite serious shortcomings, are among 
the reasonable restraint options that a court may implement to 
ensure a defendant’s presence.66 In so holding, the Court set the 
stage for challenges to those particular restraint methods. But 

 
 62. Id. As an alternative, the Court discussed the possibility of contempt of court as a 
means to compel defendants such as Allen to behave. Id. at 344–45. However, the Court 
acknowledged that contempt might have its limitations when a defendant is determined 
to “act out” and/or when a defendant is facing such severe penalties at trial that meager 
contempt sanctions offer little incentive to behave. Id. at 345. 
 63. Id. at 345–47. 
 64. Id. at 346–47. 
 65. Id. at 338. 
 66. Id. at 343–44. 
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before discussing those challenges, the next section will explore 
why it is important for a defendant to be present in courts in the 
U.K. and which methods constitute appropriate restraint for 
unruly defendant across the pond. 

B. United Kingdom 

In Regina v. Jones, the House of Lords declared that: 
 
For very many years the law of England and Wales 
has recognised the right of a defendant to attend 
his trial and, in trials on indictment, has imposed an 
obligation on him to do so. The presence of the 
defendant has been treated as a very important 
feature of an effective jury trial.67 
 
In addition, the court noted that “[t]he European Court of 

Human Rights and the [European Commission on Human 
Rights] have repeatedly made clear that it regards the appearance 
of a criminal defendant at his trial as a matter of capital 
importance.”68 In furtherance of this goal, the European Court of 
Human Rights has held that a fair trial for persons charged with 
crimes requires that the defendant receive notice of the 
proceedings and an opportunity to be present and participate 
effectively.69 However, while the right to appear at trial is 
important, it is not an obligation or requirement for the 
defendant.70 Therefore, the court concluded that “[t]here is 
nothing in the Strasbourg jurisprudence to suggest that a trial of a 
criminal defendant held in his absence is inconsistent with the 
Convention.”71 Similarly: 

 
The law of England and Wales, while conferring a 
right and imposing an obligation on the defendant 
to be present at a trial on indictment, has never 

 
 67. Regina v. Jones [2002] UKHL 5, ¶ 6 (appeal taken from Eng.) 
 68. Id. at ¶ 8. 
 69. Id. These ECHR principles have been “given full effect by the law of the United 
Kingdom.” Id. at ¶ 9. 
 70. Id. Thus, a trial may proceed in the defendant’s absence if he voluntarily chooses 
not to attend. Id. 
 71. Id. 
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been held to include [a rule that the trial cannot 
continue in the defendant’s absence]. If a criminal 
defendant of full age and sound mind, with full 
knowledge of a forthcoming trial, voluntarily 
absents himself, there is no reason in principle why 
his decision to violate his obligation to appear and 
not to exercise his right to appear should have the 
automatic effect of suspending the criminal 
proceedings against him until such time, if ever, as 
he chooses to surrender himself or is 
apprehended.72 
 
Against this backdrop that allows trials to proceed when 

the defendant is voluntarily absent, English courts have also long 
upheld “the power of a trial court to expel an unruly defendant if 
his conduct precluded the possibility of an orderly trial.”73 

Because removal is an extreme option, many modern U.K. 
judges would likely eschew that option as a first line of defense 
against unruly defendants due to the presence of glass-enclosed 
docks in most courtrooms. However, the dock was not originally 
introduced as a restraint mechanism.74 Its origins were much more 
benign.75 As the legal system in the U.K. evolved, a “process of 
segmentation and segregation” developed that “saw prosecution 
and defence barristers side-by-side, occupying the centre of the 
court. So ‘the accused meanwhile had become less central to the 
case and could be moved to the margins of the courtroom, 

 
 72. Id. at ¶ 10. 
 73. Flaum & Thompson, supra note 53, at 331; see also R v. Berry [1897] 104 LT 110 
(Eng.) (defendant removed from courtroom after disrobing, struggling with wardens, and 
shouting); R v. Browne [1906] 70 JP 472 (Eng.) (defendant screamed and shouted in the 
dock and persisted after a warning from the judge); DAVID FELLMAN, DEFENDANT’S 

RIGHTS UNDER ENGLISH LAW 68 (1966) (“It is perfectly clear that the accused has a right 
to be present in court throughout his trial, although there is some authority for the 
proposition that the defendant may be excluded from the court room, and the trial may 
go on without him, if he persistently creates disturbance and disrupts the trial.” (footnotes 
omitted)). 
 74. STÉPHANIE DEPORTI ET. AL, THE DOCK AND PHYSICAL RESTRAINTS: THE 

PRESUMPTION OF INNOCENCE PUT TO THE TEST BY APPEARANCES AT TRIAL 6 (2012), 
http://www.ejtn.eu/Documents/Themis%202012/THEMIS%202012%20BUCHAREST%
20DOCUMENT/Written_paper_France%206.pdf. 
 75. Id. 
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typically in a dock at the back.’”76 Because the adversarial system 
promoted a battle between counsels, the accused were increasingly 
isolated and “they were progressively encased in a fortified 
dock.”77 Thus, initially: 

 
It seems . . . that the emergence of the open dock in 
England and Wales, and consequentially the 
gradual marginalisation of the defendant within 
their own trial, can be explained by the necessity to 
identify the defendant, the rise in the right of the 
defendant to legal representation, and grand 
architectural design, rather than any concern to 
preserve security.78 
 
The security justification for the dock surfaced much later 

and heralded some changes to the structure and furniture in the 
dock.79 For example, the changes included the placement of a 
rolling bar top on the dock, removal of the writing desk so as to 
prevent the defendant climbing atop and over the dock, and 
installation of glass barriers atop the dock.80 Although there is “no 
statutory requirement or judicial authority demanding the use of 
docks in the courts in England and Wales,” and the courts have 
discretion as to whether to dispense with the dock and allow 
defendants to be seated with their counsel, the reality is “the vast 
majority of defendants are put in the dock whether charged with 
minor or serious offences.”81 Indeed, a survey of barristers 
reported: 

 
 
 76. Id. See also Tait, supra note 17, at 471 (“In eighteenth century English courts, 
there were often enclosures for accused persons or ‘bale-docks.’ The defendants awaiting 
trial would stand together in the enclosure. Accused persons would move to the bar when 
their cases were called, usually representing themselves.” (footnotes omitted)). 
 77. DEPORTI, CHEBROUT, & FAY, supra note 74, at 6; see also JUSTICE, IN THE DOCK: 
REASSESSING THE USE OF THE DOCK IN CRIMINAL TRIALS 4 (2015), https://justice.org.u 
k/wp-content/uploads/2015/07/JUSTICE-In-the-Dock.pdf (“During the nineteenth 
century, docks gradually became more elaborate and fortified, the structure of some 
dominating the courtroom.”). 
 78. JUSTICE, supra note 77, at 5. 
 79. See id. at 5–6. 
 80. Id. at 6. However, “[t]he rationale for these increasing security measures and 
their almost universal roll out has, so far as we are aware, not been documented in the 
public record.” Id. 
 81. Id. 
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[T]hat their clients had rarely been allowed out of 
the dock. When they were, it related to specific 
types of crime, notably long and complex fraud 
cases, or the defendant’s age or disability. However, 
almost all said that the defendant was required to sit 
in the dock for jury empanelment and verdict, 
suggesting that the dock continues to hold a formal 
purpose in all cases.82 
 
Today, whether the dock serves as security for potentially 

unruly defendants or whether it stands as a throwback to the 
formalistic origins of the adversarial system, the same question 
that arises with respect to shackled defendants in the U.S. must be 
confronted in the U.K. That is, regardless of its origins, to the 
extent that the dock is perceived as a restraint mechanism, does it 
impede due process and the right to a fair trial for defendants who 
choose to be present and defend themselves? 

II. LEGAL CHALLENGES TO RESTRAINTS IN THE COURTROOM 

A. United States 

An early Pennsylvania case raised one of the first challenges 
to a defendant’s placement in the courtroom.83 In Commonwealth 
v. Boyd, the defendant appealed his first-degree murder conviction 
alleging, inter alia, that “the court denied defendant’s request that 
he, the prisoner, be allowed to sit with his counsel at the counsel 
table during the trial.”84 The court began by noting that every 
accused person has the right to counsel and such right 

 
[M]ay not be abridged by any rule or regulation 
which would operate to hinder and obstruct free 
consultation between the accused and his 
appointed counsel, especially at the critical moment 
when his alleged guilt is being made the subject of 
inquiry by the jury sworn to make a true 
deliverance.85 

 
 82. Id. at 7 (footnote omitted). 
 83. Commonwealth v. Boyd, 92 A. 705, 705 (Pa. 1914). 
 84. Id. 
 85. Id. at 706. 



MACK_BOXUP_INCORPORATIONS_POSTAUTHORREADDOCX.DOCX (DO NOT DELETE) 5/7/2019  12:41 PM 

328 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 9:3 

 
The court continued by explaining that the right to counsel 
included the right to sit with counsel in order to hear the 
testimony and have the “absolute freedom to assist by suggestion 
and information in his own defense.”86 In this case, general 
courtroom custom dictated that defendant be placed in a dock 
“six or eight feet away from counsel table.”87 The court 
determined that the purpose of the dock in this instance was not a 
restraint on the defendant, and as such it could not interfere with 
his right to counsel as long as he was able to leave the dock to hear 
the case against him and to consult with counsel.88 Instead, the 
dock was “simply a segregation, with a view to secure an orderly 
trial.”89 As to whether the presence of a dock was proper in the 
courtroom setting, the court refrained from comment on the 
matter and emphasized that its holding had nothing to do with 
such a practice “so long as the custom does not interfere with 
giving to the accused a fair and impartial trial.”90 

During the late nineteenth century, docks in American 
courtrooms, whether for security purposes or simply as a place to 
house defendants, were “quietly removed and defendants moved 
to the defense table. This change was supported by a range of 
judicial decisions, initially based on right to counsel, then 
expanding to include the dignity of the accused, the presumption 
of innocence, and the right to a fair trial.”91 The removal of 
docks—regardless of their original purpose—did not obviate the 
need for security in the courtrooms. Defendants thought to pose a 
threat to themselves or others were restrained with shackles or 
other obvious fettering mechanisms that restricted their freedom 
in the courtroom.92 In response, constitutional challenges were 
raised against any such restraints that interfered with defendants’ 
abilities to exercise their Sixth Amendment rights in the 
courtroom and to maintain the presumption of innocence until 
the conclusion of the proceedings.93 These challenges relied upon 
 
 86. Id. 
 87. Id. 
 88. Id. 
 89. Id. 
 90. Id. 
 91. Tait, supra note 17, at 472. 
 92. See Illinois v. Allen, 397 U.S. 337, 342–43 (1970). 
 93. Id. at 338. 
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the inherent conflict between the presumption of innocence and 
the fact that shackles or other types of visible restraints—whether 
actual or perceived—can prejudice the jury and undermine the 
dignity of the defendant.94 

For example, in Holbrook v. Flynn, the defendant was not 
literally shackled or bound in the courtroom, but he and his co-
defendants were subjected to the “presence of four uniformed 
state troopers, sitting in the first row of the spectators’ section; the 
officers were not far behind, but were separated by the ‘bar’ from, 
the seats assigned to the defendants for the duration of the 
trial.”95 Upon challenging the officers’ presence on the grounds 
that the jury might believe the defendants were of “bad 
character,” the court advised that a shortage of traditional security 
personnel necessitated the officers’ uniformed presence.96 

The U.S. Supreme Court observed that: 
 
Central to the right to a fair trial, guaranteed by the 
Sixth and Fourteenth Amendments, is the principle 
that “one accused of a crime is entitled to have his 
guilt or innocence determined solely on the basis of 
the evidence introduced at trial, and not on 
grounds of official suspicion, indictment, continued 
custody, or other circumstances not adduced as 
proof at trial.”97 
 
After noting that courts “could never hope, to eliminate 

from trial procedures every reminder that the State has chosen to 
marshal its resources against a defendant to punish him for 
allegedly criminal conduct,”98 the Court concluded that “[w]hen 
 
 94. Editorial, An End to Shackling Prisoners in Federal Court, L.A. TIMES (Aug. 27, 2015, 
5:00 AM), http://www.latimes.com/opinion/editorials/la-ed-shackles-20150827-story.ht 
ml (“It’s obvious that placing a criminal defendant in handcuffs and leg shackles runs the 
risk of prejudicing a jury. But even when only a judge is present, a policy of shackling a 
defendant violates his dignity, mocks the presumption of innocence and offends what the 
Supreme Court has called the ‘dignity and decorum of judicial proceedings that the judge 
is seeking to uphold.’”). Id. 
 95. Holbrook v. Flynn, 475 U.S. 559, 562 (1986) (footnote omitted). 
 96. Id. at 562–63. The judge did inquire as to whether the troopers might appear in 
civilian clothing instead of their uniforms but was told that it wasn’t practical “from an 
organization point of view and also from a contractual point of view with the union 
representing the state troopers.” Id. at 563. 
 97. Id. at 567 (citation omitted). 
 98. Id. 
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defense counsel vigorously represents his client’s interests and the 
trial judge assiduously works to impress jurors with the need to 
presume the defendant’s innocence, we have trusted that a fair 
result can be obtained.”99 

The Court recognized that certain practices, such as being 
required to wear prison clothing and being shackled and gagged, 
must be subjected to “close judicial scrutiny” because such 
practices “might have a significant effect on the jury’s feelings 
about the defendant” and because they are “something of an 
affront to the very dignity and decorum of judicial proceedings 
that the judge is seeking to uphold.”100 Therefore, the issue to be 
considered in this case was “whether the conspicuous, or at least 
noticeable, deployment of security personnel in a courtroom 
during trial is the sort of inherently prejudicial practice that, like 
shackling, should be permitted only where justified by an essential 
state interest specific to each trial.”101 Concluding that the extra 
security personnel were distinguishable from shackles and other 
indicia of restraint, the Court observed that “[w]hile shackling 
and prison clothes are unmistakable indications of the need to 
separate a defendant from the community at large, the presence 
of guards at a defendant’s trial need not be interpreted as a sign 
that he is particularly dangerous or culpable.”102 

Because one of the primary constitutional arguments 
against visible restraints in the courtroom is that they inherently 
conflict with the presumption of innocence, the Court in a later 
case considered whether restraints could be used when the 
presumption of innocence had been presumably eroded by a 
finding of guilt. In Deck v. Missouri, the Court examined whether it 
was constitutionally permissible for a defendant to be shackled 
during the penalty phase of a trial.103 In Deck, the defendant was 
convicted of the capital murder of an elderly couple and 

 
 99. Id. at 567–68. 
 100. Id. at 568 (first quoting Estelle v. Williams, 425 U.S. 501, 504 (1976), and then 
quoting Illinois v. Allen, 397 U.S. 337, 344 (1970)). 
 101. Id. at 568–69. 
 102. Id. at 569. The Court opined that there are a wider range of inferences that 
might be drawn from the presence of security officers. Id. In fact, the Court speculated 
that “it is entirely possible that the jurors will not infer anything at all from the presence 
of the guards” because armed guards are typically present in most public places. Id. 
 103. Deck v. Missouri, 544 U.S. 622, 626 (2005). 
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sentenced to death.104 During the sentencing phase, “Deck was 
shackled with leg irons, handcuffs, and a belly chain.”105 Despite 
repeated objections from defense counsel that shackling would 
lead the jury to believe Deck was “violent today,” the Court 
permitted the shackling, stating that, in fact, “being shackled takes 
any fear out of their minds.”106 

The Supreme Court granted certiorari to determine if such 
shackling during the penalty phase violated the Federal 
Constitution.107 The Court began by articulating the standard 
applicable to visible restraints in the courtroom during the guilt 
phase: 

 
We first consider whether, as a general matter, the 
Constitution permits a State to use visible shackles 
routinely in the guilt phase of a criminal trial. The 
answer is clear: The law has long forbidden routine 
use of visible shackles during the guilt phase; it 
permits a State to shackle a criminal defendant only 
in the presence of a special need.108 
 
Reflecting on the English common law history of this 

principle, the Court observed: “Blackstone wrote that ‘it is laid 
down in our antient [sic] books, that, though under an indictment 
of the highest nature,’ a defendant ‘must be brought to the bar 
without irons, or any manner of shackles or bonds; unless there be 
evident danger of an escape.’”109 Further, as English common law 
transitioned to the United States, “American courts have 
 
 104. Id. at 624–25. 
 105. Id. at 625. 
 106. Id. 
 107. Id. at 626. Deck also claimed in earlier appeals that his shackling violated 
Missouri law. Id. at 625. However, the Missouri Supreme Court: 
 

[R]ejected these claims, writing that there was “no record of the extent of 
the jury's awareness of the restraints”; there was no “claim that the 
restraints impeded” Deck “from participating in the proceedings”; and 
there was “evidence” of “a risk” that Deck “might flee in that he was a 
repeat offender” who may have “killed his two victims to avoid being 
returned to custody.”  
 

Id. 
 108. Id. at 626. 
 109. Id. 
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traditionally followed Blackstone’s ‘ancient’ English rule, while 
making clear that ‘in extreme and exceptional cases, where the 
safe custody of the prisoner and the peace of the tribunal 
imperatively demand, the manacles may be retained.’”110 The 
Court added that while American courts have “disagreed about 
the degree of discretion to be afforded trial judges,” they have 
almost universally agreed “on a basic rule embodying notions of 
fundamental fairness: [t]rial courts may not shackle defendants 
routinely, but only if there is a particular reason to do so.”111 

In short, the Court stated: 
 
[D]uring the guilt phase of a trial, a criminal 
defendant has a right to remain free of physical 
restraints that are visible to the jury; that the right 
has a constitutional dimension; but that the right 
may be overcome in a particular instance by 
essential state interests such as physical security, 
escape prevention, or courtroom decorum.112 
 
The Court then concluded that the protections against 

visible restraint at trial are grounded in the Federal 
Constitution.113 That is, according to the Court, “the Fifth and 
Fourteenth Amendments prohibit the use of physical restraints 
visible to the jury absent a trial court determination, in the 
exercise of its discretion, that they are justified by a state interest 
specific to a particular trial.”114 

Having determined the constitutional standard applicable 
to the guilt phase, the Court turned its attention to the facts of the 
Deck case, which raised the question of whether the same 
constitutional standard should be applicable during the penalty 
phase.115 The Court explained that while the original rationale for 
disallowing shackles and restraints focused on not torturing or 
otherwise harming the defendant, current trends centered on 
three fundamental legal principles: (1) the presumption of 
 
 110. Id. at 626–27. Essentially, “[o]ne at the trial should have the unrestrained use of 
his reason, and all advantages, to clear his innocence.” Id. at 627. 
 111. Id. 
 112. Id. at 628. 
 113. Id. at 629. 
 114. Id. 
 115. Id. at 630. 
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innocence, (2) the constitutional right to counsel (including the 
ability to fully communicate with counsel), and (3) a judge’s 
ability to maintain dignity in the courtroom.116 After 
acknowledging that there will inevitably be cases when shackles are 
necessary and that judges need “latitude in making individualized 
security determinations,” the Court concluded that “[t]he 
considerations that militate against the routine use of visible 
shackles during the guilt phase of a criminal trial apply with like 
force to penalty proceedings in capital cases.”117 While the 
presumption of innocence has already been determined at the 
penalty phase, the Court opined that similar weighty concerns 
about life or death in a sentencing proceeding could be affected 
by the presence of shackles.118 According to the Court, shackles 
could undermine a jury’s ability to accurately weigh all of the 
penalty factors and could ultimately “be a ‘thumb [on] death’s 
side of the scale.’”119 

In a more recent case, United States v. Sanchez-Gomez, a 
California policy of routinely shackling detainees in pretrial 
proceedings was considered by the Ninth Circuit.120 Specifically: 

 
 116. Id. at 630–32. 
 117. Id. at 632. 
 118. Id. 
 119. Id. at 633. 
 120. United States v. Sanchez-Gomez, 859 F.3d 649, 653 (9th Cir. 2017) (en banc). 
The Ninth Circuit opinion was subsequently vacated for mootness by the U.S. Supreme 
Court. See United States v. Sanchez-Gomez, 138 S.Ct. 1532, 1540, 1542 (2018). The 
mootness conclusion was based upon the fact that the individual claimants’ cases had 
been concluded during the pendency of the appeals process. Id. at 1540. Therefore, there 
was no case or controversy before the Court. Id. at 1541–42. With respect to the 
precedential value of decisions that have been vacated: 
 

[T]he courts are not uniform in their treatment of vacated opinions. For 
example, several courts have indicated that vacated opinions retain their 
precedential value in some circumstances. Even in jurisdictions in which 
vacated opinions cannot be cited as precedent (at least in the stronger, 
binding sense), litigants presumably could cite them for some other 
purpose, including their ability to persuade the court in a subsequent 
case. 

 
Michael D. Moberly, This is Unprecedented: Examining the Impact of Vacated State Appellate 
Court Opinions, 13 J. APP. PRAC. & PROCESS 231, 233–34 (2012) (footnotes omitted). The 
Sanchez-Gomez case is not included here for its precedential value. Instead, its purpose is to 
analyze arguments that will likely be made in the future both for and against third parties, 
such as U.S. Marshals, adopting a restraint policy that removes or limits the traditional 
discretionary functions of judges on the issue of courtroom restraints. 
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In 2013, the judges of the Southern District of 
California acceded to the U.S. Marshals Service’s 
request for “a district-wide policy of allowing the 
Marshals Service to produce all in-custody 
defendants in full restraints for most non-jury 
proceedings.” “Full restraints” means that a 
defendant’s hands are closely handcuffed together, 
these handcuffs are connected by chain to another 
chain running around the defendant’s waist, and 
the defendant’s feet are shackled and chained 
together.121 
 
The district court judges did retain some discretion to have 

U.S. Marshals remove the shackles in special instances.122 
Additionally, “‘defendants in individual cases [could] ask the 
judge to direct that the restraints be removed in whole or in part,’ 
at which point the judge would ‘weigh all appropriate factors, 
including all of the concerns’ expressed by the Marshals in 
justifying the routine use of full restraints.”123 

The first day the policy went into effect, Federal Public 
Defenders objected to the routine shackling.124 However, these 
requests were consistently denied as judges deferred to Marshals’ 
concerns regarding “increasing security threats from what they 
viewed as changing demographics and increasing caseloads in 
their district.”125 The policy was subsequently challenged by both 
individual defendants and on behalf of all in-custody defendants 
who might be subject to the policy in the future.126 

The Ninth Circuit began its analysis by noting one of the 
foundational principles of our criminal justice system: 

 
At the heart of our criminal justice system is the 
well-worn phrase, innocent until proven guilty. And 
while the phrase may be well-worn, it must also be 

 
 121. Sanchez-Gomez, 859 F.3d at 653. 
 122. Id. 
 123. Id. (“Only one district judge, Judge Marilyn Huff, opted out of the policy 
altogether.”). 
 124. Id. at 654. 
 125. Id. 
 126. Id. at 655. 
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worn well: We must guard against any gradual 
erosion of the principle it represents, whether in 
practice or appearance. This principle safeguards 
our most basic constitutional liberties, including the 
right to be free from unwarranted restraints.127 
 
The court explained that at the core of the Fifth 

Amendment’s guarantee of liberty is the “right to be free from 
shackles in the courtroom.”128 However, that right is not absolute, 
and “the Constitution forbids the use of visible shackles during the 
penalty phase, as it forbids their use during the guilt phase, unless 
that use is ‘justified by an essential state interest’—such as the 
interest in courtroom security—specific to the defendant on 
trial.”129 

Turning its attention to the facts of the case at hand, the 
court concluded: “We now clarify the scope of the right and hold 
that it applies whether the proceeding is pretrial, trial, or 
sentencing, with a jury or without.”130 The court reasoned that 
given the presumption of innocence and the constitutional right 
to be free from restraints and that a court in each case “must 
make an individualized decision that a compelling government 
purpose would be served and that shackles are the least restrictive 
means for maintaining security and order in the courtroom.”131 
Furthermore, courts cannot abdicate this responsibility and 
“delegate this constitutional question to those who provide 
security, such as the U.S. Marshals Service. Nor can courts institute 
routine shackling policies reflecting a presumption that shackles 
are necessary in every case.”132 According to the court, “[a] 
presumptively innocent defendant has the right to be treated with 
respect and dignity in a public courtroom, not like a bear on a 
chain.”133 

 
 127. Id. at 659–60 (citation omitted). 
 128. Id. at 660 (citing Deck v. Missouri, 544 U.S. 622, 629 (2004)). 
 129. Id. at 660 (quoting Deck, 544 U.S. at 624). Further, “[w]hile the decision whether 
to shackle is entrusted to the court’s discretion, routine shackling isn’t permitted.” Id. at 
660 (citing Deck, 544 U.S. at 629). 
 130. Id. at 661. 
 131. Id. (footnote omitted) (citations omitted). 
 132. Id. (footnote omitted). 
 133. Id. (citation omitted). 
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Because the U.S. Supreme Court declined to rule on the 
substantive issues related to shackling due to the mootness issue, 
the Ninth Circuit’s majority opinion carries no precedential 
weight beyond providing a template for arguments in future cases. 
In that same vein, the Ninth Circuit’s dissenting opinion is 
instructive on the counterarguments that will likely be presented 
should the issue ultimately reach the Court. The dissent begins by 
describing the serious security issues that preceded the 
implementation of the shackling policy.134 According to Judge 
Ikuta: 

 
In 2013 alone, there were two separate inmate-on-
inmate assaults inside courtrooms; an inmate was 
stabbed in the face as a result of one of those 
assaults. The Marshals Service also discovered that 
several detainees had armed themselves with 
homemade weapons in holding cells, including a 
detainee with no violent background who 
attempted to smuggle a razor blade in his shoe.135 
 

Adding to these concerns, the Marshals were unable to predict 
with any degree of certainty which detainees might be 
dangerous.136 

The dissent began its analysis by first asking whether the 
Deck prohibition on shackles during the penalty phase applies to 
proceedings in which a jury is not present.137 Reviewing historical 
sources for the common law origin of the Deck rule, the dissent 
observed that the common law drew a distinction between trials 
and arraignments insofar as shackling was concerned; specifically:  

 
[T]he defendant should be free from chains when 
he comes to trial so he “should have the use of his 
reason, and all advantages to clear his innocence.” 
In pretrial proceedings, however, “he is only called 

 
 134. Id. at 667 (Ikuta, J., dissenting). 
 135. Id. 
 136. Id. (“In many cases, detainees with no history of violence, or those who were 
charged with non-violent offenses, engaged in violent acts while in custody.”). 
 137. Id. at 677 (“Blackstone and other English authorities recognized that the rule 
did not apply ‘at the time of arraignment,’ or like proceedings before the judge.” 
(citation omitted)). 
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upon to plead by advice of his counsel” and is not to 
be tried, so there was no reason for “his chains to be 
taken off this minute, and to be put on again the 
next,” when he is returned to confinement.138 
 
Further, the dissent noted that the distinction between 

pretrial and trial proceedings is one that has been upheld by the 
Second and Eleventh Circuits, thus rendering the Ninth Circuit’s 
opinion a departure from precedent, which created an ill-advised 
split among the circuits.139 The dissent concluded by explaining 
that shackling defendants during pretrial proceedings does not 
interfere with the concerns that arise during trial.140 That is, 
during pretrial proceedings: 

 
[T]here is no danger that the presumption of 
innocence or the dignity of the courtroom is 
undermined in the eyes of the jury when pretrial 
detainees appear in restraints before a judge. Nor 
have the defendants here indicated that the 
restraints used in their cases interfered with their 
ability to communicate with their lawyers or 
participate in their own defenses.141 
 
Accordingly, the dissent concluded that the majority’s 

opinion that pretrial shackling is constitutionally prohibited 
“grows not from the ‘deep roots’ of the common law . . . but from 
the majority’s own hothouse.”142 

Another issue that is looming with respect to restraints in 
courtroom proceedings is the shackling of minors.143 In 
courtrooms across the U.S.: 

 

 
 138. Id. at 679 (citations omitted). The concern in these pretrial instances “was not 
with escape but with the practicalities of removing restraints for a hearing of limited 
purpose and duration.” Id. (citation omitted). 
 139. Id. at 680–81. 
 140. Id. at 681. 
 141. Id. (citations omitted). 
 142. Id. 
 143. See David LaBahn, Why Do US Courts Still Shackle Children Accused of Minor Crimes?, 
GUARDIAN (Sept. 16, 2015, 7:15 AM), https://www.theguardian.com/commentisfree/201 
5/sep/16/us-courts-still-shackle-children-minor-crimes.  
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[E]very day youngsters accused of minor 
transgressions are led into the courthouse in irons. 
Young people who have been shackled in court 
frequently describe themselves as looking and 
feeling like criminals. This can be a self-fulfilling 
prophecy. Their humiliation, particularly when 
family members see them in chains, is so profound 
and defeating that many mental health experts say it 
causes permanent harm.144 
 
A 2015 report by the American Bar Association (“ABA”) 

Criminal Justice Section found that shackling juveniles has 
become a widespread practice.145 In fact, “youth who are in 
custody, whether for an initial appearance, adjudication of guilt, 
or post-conviction hearing, are routinely brought before the court 
in leg irons, handcuffs, and belly chains.”146 Although some 
jurisdictions have taken steps to place limitations on the practice 
of automatically shackling juveniles, many others still permit it 
even for the most minor status offenses.147 The ABA Report argues 
that the same detrimental effects that burden adults in shackles 
rest with “equal—if not greater—force” on the shoulders of 
juveniles.148 Indeed, the problems with presumption of innocence 
and ability to communicate with counsel are exacerbated because 
unnecessary shackling increases juveniles’ distrust in the criminal 
justice system, as well as the adults who are a part of that system.149 
In a very telling example, one juvenile said: 

 

 
 144. Id. 
 145. AM. BAR ASSOC., CRIMINAL JUSTICE SECTION, REPORT TO THE HOUSE OF 

DELEGATES, RESOLUTION (Oct. 25, 2014), https://www.americanbar.org/content/dam/ 
aba/administrative/young_lawyers/assembly/juvenile_restraints_resolution.authcheckda
m.pdf. 
 146. Id. at 2.  
 147. Id. at 2–3 (stating that “North Carolina, Pennsylvania, and South Carolina have 
restricted the practice by statute. Florida, New Mexico, and Washington State have 
curtailed the practice through the rule-making authority of those states’ highest courts, 
and Massachusetts has done so through a statewide official court policy. In terms of court 
decisions, Illinois ended the practice in 1977. Courts in Oregon, North Dakota and 
California have followed suit.” (footnotes omitted)). 
 148. Id. at 4. 
 149. Id. 
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It just made my attorney not like me. I felt like he 
wasn’t even trying to work with me or reduce my 
time. I felt like everybody was looking at me like I 
was a monster. I was so worried about how everyone 
was seeing me in shackles that I couldn’t 
concentrate because it made me feel like a monster. 
I felt unfairly treated. I was unable to focus.150 
 
Finally, in support of its argument that the use of shackles 

is unnecessary and contrary to the best interests of juveniles, the 
ABA Report resolved that: 

 
[A]ll federal, state, local, territorial and tribal 
governments [should] adopt a presumption against 
the use of restraints on juveniles in court and . . . 
permit a court to allow such use only after providing 
the juvenile with an in-person opportunity to be 
heard and finding that the restraints are the least 
restrictive means necessary to prevent flight or harm 
to the juvenile or others.151 
 
Undoubtedly, the constitutional challenges to shackling 

and restraint policies continue on many fronts in the United 
States. The ABA Report is emblematic of the desire for some 
uniformity across jurisdictions so that every defendant can know in 
advance that there is a rebuttable presumption against her being 
restrained during criminal proceedings. The next section will 
examine the legal challenges to restraint measures in the U.K. to 
determine if they are on pace with their U.S. counterparts. 

B. United Kingdom 

The glass-enclosed dock is omnipresent in the U.K.152 This 
situation persists despite compelling evidence that its use has a 
 
 150. Id. at 5. 
 151. Id. at 1. 
 152. Andrew Davies & Anita Barraud, How Courtroom Design Influences Juries, L. REP. 
(Dec. 16, 2014, 3:14 PM), https://www.abc.net.au/radionational/programs/lawrepo 
rt/how-courtroom-design-influences-juries/5968016 (“Glass cages are now used almost 
universally throughout the U.K. and other European countries, after first being 
documented at the trial of former SS Lieutenant Colonel Adolf Eichmann in Jerusalem in 
1961.”). 
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damaging influence on jury decision-making.153 A 2014 
experiment by the Justice Research Group sought to examine the 
impact of courtroom architecture by assigning mock jurors to one 
of three courtroom conditions for a forty-five-minute trial.154 
There were three possible scenarios: (1) a defendant seated at the 
table with counsel; (2) a defendant seating in an open dock; and 
(3) a defendant seated in a glass dock.155 The data revealed that “if 
somebody was in the glass dock they were about twice as likely to 
be found guilty as if they were sitting at the bar table, and the 
open dock was about halfway in between.”156 More specifically: 

 
Of the 407 jurors who were divided up and saw the 
accused sitting in different places around the 
courtroom, 36 per cent found him guilty at the bar 
table, 47 per cent found him guilty while sitting in 
an open dock and 60 per cent found him guilty 
while sitting in a glass dock.157 
 
This study was deemed a “wake-up call” for U.K. defense 

attorneys who, among others, saw the results as a way to 
affirmatively shift the attention away from an emphasis on security 
and protection in the courtroom to a focus on the “American 
experience” which rejected the dock or any presumption of 
restraints due to the impact on “the right to counsel . . . the 
dignity of the accused, presumption of innocence and the right to 
a fair trial.”158 Similarly, prior to his retirement in 2017, Lord 
Thomas of Cwmgiedd, the most senior judge in England and 
Wales, called for docks to be removed from courtrooms.159 
According to Lord Thomas, “We need to go back into the 
community and do justice locally. There is no way that we can do 
so with a big secure dock.”160 

 
 153. Id. 
 154. Id. 
 155. Id. 
 156. Id. 
 157. Id. 
 158. Id. 
 159. Owen Bowcott, Senior Judge Calls for Abolition of Security Cages from Courtrooms, 
GUARDIAN (July 3, 2015, 10:50 AM) https://www.theguardian.com/law/2015/jul/03/seni 
or-judge-abolition-courtroom-docks-security-cage. 
 160. Id. 
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To that end, in February 2016, when the U.K. government 
“launched an ambitious reform of the court estate across England 
and Wales, including the closure of 86 courts and significant 
investment in new technologies,” some argued that concurrent 
with these reform measures, there should also be a rethinking of 
the dock and its status in U.K. courtrooms.161 The main 
contention was that dispensing with the dock would be consistent 
with longstanding precedent in the U.S. and with more recent 
precedent in the European Court of Human Rights.162 The 
arguments bore a striking resemblance to those made in Deck and 
more recently in the Ninth Circuit opinion in Sanchez-Gomez.163 
That is, like their American counterparts, defendants in the U.K. 
should be able to freely consult with counsel during the trial, 
should be afforded dignified treatment throughout the trial, and 
should not be subjected to any measure that might undermine the 
presumption of innocence.164 

However, any movement forward with these fundamental 
changes to court architecture and trial process is hampered, in 
part, by the fact that the dock appears to have a somewhat benign 
origin in the U.K., which, in turn, seems to generate less outrage 
to its presence.165 Indeed: 

 
It is often assumed that the dock is the traditional 
and necessary place for the defendant, determined 
through judicial or parliamentary process. As a 
consequence, it is accepted by society, not least the 
legal practitioners appearing in the courts every 
day. It is not often that they will make applications 
for their client to come out of the dock and sit at 
the bar table and almost unheard of that they will 
challenge the dock on appeal.166 

 
 161. Meredith Rossner, Does the Placement of the Accused at Court Undermine the Right to a 
Fair Trial?, LSE L. POL’Y BRIEFING SERIES 2 (Dec. 2016), http://eprints.lse.ac.uk/68977/ 
1/policy%20briefing%2018_2016.pdf. 
 162. Id. at 2–3. 
 163. See Deck v. Missouri, 544 U.S. 622 (2005); United States v. Sanchez-Gomez, 859 
F.3d 649 (9th Cir. 2017) (en banc). 
 164. Rossner, supra note 161, at 2–3. 
 165. See JUSTICE, supra note 77, at 4–5 (explaining the origin and history of the dock 
in the U.K). 
 166. Id. at 4. 
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As discussed earlier in the Article, the development of the 

dock is “likely the result of a need to distinguish the defendant 
from the public, who also gathered at the other side of the bar.”167 
Over time, as the adversarial system took shape, the emphasis was 
on representation by counsel at the bar rather than the direct 
participation by the defendant.168 Because it seemed natural that 
the defendant was physically removed from the process, during an 
overhaul of the U.K. court system in the 1970s that included 
building new courtrooms, “the use of the dock was not questioned 
and, in fact, became firmly entrenched.”169 During this time, a 
greater emphasis on the security rationale emerged as a response 
to “campaigns to abolish the dock in the 1960s and 1970s, drawing 
on arguments about fairness and due process.”170 

Today, despite the fact that “[m]ost court buildings now 
only contain courts with secure docks,” there have been very few 
legal challenges to the presence of the dock.171 As mentioned 
earlier, the challenges that have arisen echo the arguments that 
have long been made against restraints in U.S. courtrooms.172 
While not based on constitutional principles, the arguments are 
grounded in common law values and safeguards, as well as the 
ECHR and other international human rights law.173 For example, 
Article 6 of the ECHR contains several provisions that enshrine a 

 
 167. Id. 
 168. Id. at 5 (“As defence barristers took on a greater role in the adversarial process 
and started to demand more space within the courtroom, they came to be the ‘main 
actors’ in the criminal trial.”). 
 169. Id. at 5–6. National guidelines required the docks be in a “uniform position at 
the rear of the court, enclosed on three sides, and recessed into the wall.” Id. at 5. 
 170. Rossner, supra note 161, at 3. 
 171. JUSTICE, supra note 77 at 7; see also Meredith Rossner et al., The Dock on Trial: 
Courtroom Design and the Presumption of Innocence, 44 J.L. & SOC’Y 317, 318 (2017) (“In 
recent times, an opposite trend [to contesting docks] has emerged, as courtrooms around 
the world have seen the proliferation of ‘secure docks,’ where the accused will be fully 
enclosed in a glass dock or metal cage. This significant change to the design and 
architecture of the court has not been challenged by the judiciary, the legislature, nor by 
the general public.”). 
 172. These challenges “relate to the way in which its use may impact upon the 
defendant’s right to a fair trial: in relation to effective participation in one’s defence, 
preserving the presumption of innocence, and maintaining dignity in the administration 
of justice.” JUSTICE, supra note 77, at 12. 
 173. Id. 



MACK_BOXUP_INCORPORATIONS_POSTAUTHORREADDOCX.DOCX (DO NOT DELETE) 5/7/2019  12:41 PM 

2019] OF DOCKS AND SHACKLES 343 

defendant’s right to fair trial.174 Essentially, a defendant must be 
able to understand the charges against him, have access to defense 
counsel, and be able to effectively participate in his defense.175 
Requiring defendants to sit in docks significantly interferes with 
these rights because “[t]he dock essentially excludes the 
defendant, placing him or her in a structure which is physically 
removed from the proceedings. Locking the defendant away in 
the dock in all courts unfairly distances the defendant from their 
legal representatives and prevents them from meaningfully taking 
part in their own trial.”176 

Further, the dock impedes the presumption of 
innocence.177 Paralleling the challenges against shackles in the 
U.S., the arguments against docks in the U.K. contend that the 
jury could get an inaccurate impression of a defendant who is 
sitting apart from everyone else in the courtroom.178 To wit: 

 
The dock is likely to signal to jurors that the 
individual inside it is different to them; a person 

 
 174. Convention for the Protection of Human Rights and Fundamental Freedoms art. 
6, Nov. 4, 1950, E.T.S. No. 005. 
 175. Id. Article 6 of the ECHR provides in part:  
 

3. Everyone charged with a criminal offence has the following minimum 
rights: 

(a) to be informed promptly, in a language which he understands and 
in detail, of the nature and cause of the accusation against him; 

(b) to have adequate time and facilities for the preparation of his 
defence; 

(c) to defend himself in person or through legal assistance of his own 
choosing or, if he has not sufficient means to pay for legal assistance, to be 
given it free when the interests of justice so require; 

(d) to examine or have examined witnesses against him and to obtain 
the attendance and examination of witnesses on his behalf under the same 
conditions as witnesses against him; 

(e) to have the free assistance of an interpreter if he cannot 
understand or speak the language used in court.  
 

Id. 
 176. JUSTICE, supra note 77, at 12–13. 
 177. Id. at 17–18 (“The presumption of innocence is a right long recognized and 
protected in international human rights law, and in our domestic legal system. It lies at 
the heart of fair criminal proceedings. Lord Sankey famously described the duty upon the 
prosecution to prove guilt as the ‘golden thread’ running through English criminal 
law.”). 
 178. Rossner, supra note 161, at 3. 



MACK_BOXUP_INCORPORATIONS_POSTAUTHORREADDOCX.DOCX (DO NOT DELETE) 5/7/2019  12:41 PM 

344 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 9:3 

who for some reason should not be permitted to sit 
amongst the other participants in the trial; a person 
who needs to be controlled; a person who ultimately 
could be dangerous.179 
 
Finally, human dignity suffers when defendants are 

segregated into separate enclosures.180 Defendants might well 
experience feelings of inferiority, as well as anxiety and stress, due 
to a perception of being singled out in a particularly negative 
manner.181 

While the arguments in favor of removing the dock are 
compelling and familiar to American ears, perhaps more 
fascinating are the arguments for continued use of the dock. For 
example, in response to the concern that the dock prevents 
defendants from adequately communicating with their attorneys 
during trial, some U.K. counsel confess that they would prefer not 
to have that particular distraction.182 Further, some advocates 
argue that “[t]hey do not need to converse [with the defendant], 
nor does it matter if the defendant can fully hear or be heard from 
inside the dock as a consequence.”183 Because the dock has long 
been a staple in U.K. courtrooms, court manuals describe it as a 
generic structure that is unlikely to have a negative impact on 
decision making, thereby enhancing its benign and 

 
 179. JUSTICE, supra note 77, at 18. 
 180. Rossner et al., supra note 171, at 321. 
 181. JUSTICE, supra note 77, at 22; see also V v. United Kingdom, 1999-IX Eur. Ct. 
H.R. 121 (1999). This case involved two ten-year-old boys charged with the murder of a 
two-year-old boy. Id. The boys were placed in a specially raised dock to enable them to 
view the trial proceedings. Id. at 147–148.On appeal to the ECHR, the court found: 
 

[T]here is evidence that certain of the modifications to the courtroom, in 
particular the raised dock which was designed to enable the defendants to 
see what was going on, had the effect of increasing the applicant’s sense of 
discomfort during the trial, since he felt exposed to the scrutiny of the 
press and public. 

 
Id. 
 182. See BLACKSTOCK & ARYA, JUSTICE, IN THE DOCK: REASSESSING THE USE OF THE 

DOCK IN CRIMINAL TRIALS: ANNEX–SURVEY RESPONSES 8 (2015), http://2bquk8cdew 
6192tsu41lay8t.wpengine.netdna-cdn.com/wp-content/uploads/2015/07/Annex-questio 
nnaire.pdf (“The advocates and their instructing solicitors do not always want to be sat 
very close to their clients, as it can be off-putting and an unnecessary distraction.”). 
 183. JUSTICE, supra note 77 at 14. 
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institutionalized nature.184 In other words, the dock is just another 
part of the courtroom architecture, not unlike the judge’s bench 
and the lawyers’ tables. Every participant has his or her designated 
space and “[s]ome advocates prefer the constant visual reminder 
that their client is in jeopardy, which the use of a dock 
provides.”185 In short: 

 
The dock has failed to elicit much critical comment, 
at least partly because it is not a primary focus for 
the legal practitioners in the courtroom. The use of 
the dock in criminal trials has quickly become an 
accepted norm, and as a result its use is rarely 
challenged. In this manner, the dock as a standard 
element of court design has simply become “part of 
the furniture.”186 
 
An European Court of Human Rights decision seemed to 

further the notion that the dock is not inherently problematic, 
even when the client cannot hear what is happening in his case.187 
In Case of Stanford v. United Kingdom, the European Court of 
Human Rights considered whether the U.K. had violated Article 6, 
paragraph 1 of the ECHR , which reads, in part, “[i]n the 
determination of . . . any criminal charge against him, everyone is 
entitled to a fair . . . hearing . . . by [a] . . . tribunal . . . .”188 During 
Applicant’s trial on several charges, including indecent assault, 
rape, and kidnapping, he sat in a glass-fronted dock.189 The 
witnesses against Stanford included the young fifteen-year-old 
victim, who was asked to “be moved nearer to [the judge] and the 
jury since it was difficult to hear what she was saying.”190 Applicant 
alleged that he was unable to hear the proceedings due to poor 
acoustics in the dock, and a “prison officer who had guarded him 
in the dock during the trial confirmed that the applicant had on a 
number of occasions complained to him of his inability to hear 

 
 184. Id. at 18. 
 185. JODIE BLACKSTOCK & SARIKA ARYA, supra note 182 at 7. 
 186. JUSTICE, supra note 77 at 2. 
 187. Stanford v. United Kingdom, 282-A Eur. Ct. H.R.  at 6 (1994). 
 188. Id.  
 189. Id. at ¶3. 
 190. Id. 
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the witnesses.”191 When Applicant’s solicitor was advised of the 
problem, “he told the [applicant] not to worry as his barrister was 
doing a good job.”192 Further, his barrister was of the view that 
because she could hear what was going on and asked all of the 
appropriate questions of the complaining witness, there was no 
point in moving the Applicant closer.193 In fact, had he been 
moved nearer to the young complaining witness, it might have 
been seen as “intimidating behavior” in light of the charges 
against the Applicant.194 

The European Court of Human Rights  first pointed out 
that the Government had no responsibility to alleviate the 
acoustics in the courtroom since neither the Applicant nor his 
attorneys made any complaints to the judge about the Applicant’s 
inability to hear during the six-day trial.195 Further, “counsel, who 
had lengthy experience in handling criminal cases, chose for 
tactical reasons to remain silent about the difficulties . . . and there 
was nothing to indicate that, as subsequently claimed, the 
applicant disagreed with this decision.”196 The European Court of 
Human Rights  concluded that while poor acoustics and an 
inability to hear could give rise to a claim under Article 6 
paragraph 1, Stanford was not such a case because: 

 
[T]he applicant was represented by a solicitor and 
counsel who had no difficulty in following the 
proceedings and who would have had every 
opportunity to discuss with the applicant any points 
that arose out of the evidence which did not already 
appear in the witness statements. Moreover a 
reading of the transcript of the trial reveals that he 
was ably defended by his counsel and that the trial 
judge’s summing up to the jury fairly and 
thoroughly reflected the evidence presented to the 
court.197 
 

 
 191. Id.  
 192. Id. 
 193. Id. at 4. 
 194. Id. 
 195. Id. at 7. 
 196. Id. 
 197. Id. at 8. 
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Overall, the challenges to the dock in the U.K. are an 
ongoing struggle between the weight of history and tradition and 
the modern understanding of defendants’ right to a fair trial 
without any misperceptions or biases that can subtly undermine 
the guaranteed presumption of innocence. While the U.K. and 
the U.S. do not share a common historical perspective on the use 
of the dock, as the U.K. criminal justice system gradually moves 
through the transition process, both countries might benefit from 
universal recommendations that preserve security while also 
upholding the cherished principles that promote a fair and just 
system. 

III. RECOMMENDATIONS 

Given the disparate histories and perceptions surrounding 
the use of visible restraints during criminal proceedings in the 
U.S. and the U.K., there is likely no “one size fits all” model for 
both criminal justice systems. However, the agreed-upon 
foundational principles of the right to a fair trial, the presumption 
of innocence, the right to counsel, and the ability to effectively 
participate in one’s defense furnish a launching point for 
comparable resolutions to the issues posed by various forms of 
restraint throughout the criminal trial process. 

Initially, both systems appear to be captured by 
perceptions. In the U.S. there is the perception that courtrooms 
are potential havens for lawlessness, thus requiring strict security 
for anyone visiting a courtroom for any reason, with a particular 
focus on defendants.198 Whereas in the U.K., security concerns and 
precautions certainly exist, but the dock is generally perceived as 
just another normal part of the courtroom architecture due to its 
historical insignificance.199 These varied perspectives make 
challenging the restrictions difficult but for different reasons. In 
the U.S., the challenge is to focus on the dignity of the individual, 
the presumption of innocence, and the right to a fair trial as 
presumptively greater goods than the omnipresent security 

 
 198. See, e.g., Timothy F. Fautsko et al., Steps to Best Practices for Court Building Security, 
NAT’L CTR. FOR ST. CTS. (2013), https://www.ncsc.org/~/media/files/pdf/services%20 
and%20experts/areas%20of%20expertise/emergency%20preparedness/security_best%20
practices_%20steps_to_best_practices.ashx. 
 199. See Rossner et al., supra note 171, at 319–20 (discussing the history of the dock in 
England). 
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concerns.200 However, in the U.K., the challenge is to undermine 
the historical notion that the dock is a benign piece of furniture. 
Consequently, there is a necessary learning curve before any legal 
challenges can gain sufficient traction to alter the status quo in the 
U.K. Experiments with mock jurors and surveys that tap into the 
perspective of defense counsel and judges can provide the 
necessary empirical evidence to support reform. As one criminal 
defense solicitor explained: 

 
The dock marginalises the defendant . . . As a 
practitioner it becomes absurd trying to 
communicate with a client in the secure dock. 
There are so many occasions during trial where the 
client wants to say something and struggles to get 
their lawyers’ attention. There is a compelling need 
for greater engagement of defendants with their 
own trial. The dock is undignified. This relic 
[should] be confined to a museum.201 
 
Despite the distinctive approaches to a similar end result, 

there are several recommendations that could protect the rights of 
defendants while also preserving the necessary security of criminal 
courtrooms. 

First, there should be a presumption against any sort of 
perceptible restraint or isolation of defendants that reflects 
negatively upon the presumption of innocence. The standard for 
rebutting the presumption must be based upon facts and 
circumstances that are specific to the individual defendant’s 
behavior, and the government must show clear and convincing 
evidence that the defendant is likely to be a threat to himself or to 
others. Defendants must be entitled to a hearing on the matter in 
which they are allowed to appear and testify on their own behalf if 
 
 200. This is no small task indeed, especially when unshackled defendants “act out” in 
court. See, e.g., Joe Douglass, Sheriff Calls Limits on Restraining Defendants ‘Dangerous’ After 
Violent Court Incident, KATU NEWS (Oct. 12, 2018), https://katu.com/news/local/sh eriff-
calls-limits-on-restraining-defendants-dangerous-after-violent-court-incident (stating that 
after an incident in which a defendant lunged for an officer’s gun in court, the Sheriff 
argued that court rulings placing limits on when defendants can be shackled in court 
“[make] the courtroom more dangerous and we have to be more vigilant about what’s 
going on”). 
 201. Bowcott, supra note 159. But see BLACKSTOCK & ARYA, supra note 182 and 
accompanying text. 
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they wish. Should the court determine that the defendant requires 
restraint, then any such restriction should be the least conspicuous 
alternative in light of the security threat. In this regard, docks 
might provide a useful alternative to the extent that they might 
allow some defendants to forego physical restraints. 

Second, the presumption against visible restraints should 
apply throughout all phases of the criminal justice process. The 
current thinking on visible restraints is that juries will be subtly or 
overtly influenced by the appearance of the defendant in shackles 
or seated in the dock during trial. Therefore, because jurors are 
the target audience in need of protection against subtle cues that 
might undermine their independent decision-making, the 
presumption against visible restraints should only be applicable to 
proceedings in which a jury is present. However, the dignity of the 
defendant, the right to fairness throughout the criminal process, 
and the dignity of the courtroom all favor a presumption against 
visible restraints during all criminal proceedings. The criminal law 
punishes defendants by statutorily-defined sanctions. They should 
not face additional stigma, humiliation, and punishment in the 
courtroom without a showing that visible restraints are necessary. 

Third, when visible restraints are necessary, courts should 
instruct the jury in much the same way courts in the U.S. offer 
instructions on the defendant’s Fifth Amendment right not to take 
the stand in his or her defense. In the U.K., a common direction 
to the jury warns against any negative inferences because a 
defendant is seated in the dock: 

 
The defendants sit in this dock because . . . [i]t is 
the way in which the court is laid out and it certainly 
is nothing to . . . a defendant’s detriment that he sits 
in a dock. It is convenient from the court layout, as 
it is convenient for me to sit there and you to sit 
there and he then to give evidence.202 

 
Similarly, in a U.S. case in which the defendant challenged 

the use of a screen to shield a child victim, the court provided a 
cautionary instruction: 

 

 
 202. JUSTICE, supra note 77, at 1 (footnote omitted). 
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It’s quite obvious to the jury that there’s a screen 
device in the courtroom. The General Assembly of 
Iowa recently passed a law which provides for this 
sort of procedure in cases involving children. Now, I 
would caution you now and I will caution you later 
that you are to draw no inference of any kind from 
the presence of that screen. You know, in the 
plainest of language, that is not evidence of the 
defendant’s guilt, and it shouldn’t be in your mind 
as an inference as to any guilt on his part. It’s very 
important that you do that intellectual thing.203 
 
Using these instructions as models, jurors could be 

cautioned that restraints are not evidence of a defendant’s guilt 
and that the use of physical restraints or placing a defendant in 
the dock should have no impact on their determination of guilt. 
Of course, such an instruction runs the risk of “highlighting” the 
defendant’s restraint to the jury. But the greater likelihood is that 
a jury left with no explanation as to why a defendant appears in 
shackles or is confined to the dock will supply their own nefarious 
justifications that will not likely inure to the benefit of the 
defendant. Overall, if the concern is balancing the right to a fair 
trial against security interests in the courtroom, a cautionary 
instruction lends some weight to the fairness aspect without 
compromising security. 

Fourth, juveniles should benefit from the same 
presumption against visible restraints, but the government should 
be required to meet a higher evidentiary standard before juveniles 
may be visibly restrained.204 Because juveniles are our most 
vulnerable population, their status as children should be taken 
into account among the myriad of factors used to determine if the 
presumption against restraints has been properly rebutted. If 
visible restraints become necessary, then there should be a special 
effort to explain to juveniles the precise nature of the restraint 
and what it will mean for their participation throughout the 
 
 203. Coy v. Iowa, 487 U.S. 1012, 1035 (1988) (Blackmun, J., dissenting). 
 204. See, e.g., LaBahn, supra note 143 (“Young people who have been shackled in 
court frequently describe themselves as looking and feeling like criminals. This can be a 
self-fulfilling prophecy. Their humiliation, particularly when family members see them in 
chains, is so profound and defeating that many mental health experts say it causes 
permanent harm.”). 
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criminal process. This should go a long way toward alleviating any 
concern about how they might be perceived by others in the 
courtroom and whether it will impact their ability to have 
someone “on their side.” 

Finally, with the advent of numerous technological 
innovations, securing the courtroom against dangerous 
defendants might be as simple as allowing them to appear via 
closed circuit television. Over the years, there has been sharp 
debate over whether vulnerable witnesses could forego appearing 
at trial in favor of CCTV testimony without running afoul of the 
Sixth Amendment Confrontation Clause.205 For example, in 
Maryland v. Craig, a case in which the defendant was charged with 
sexual abuse against a six-year-old child, the Court considered the 
issue of whether the child should be allowed to provide her 
testimony via CCTV to avoid emotional distress occasioned by the 
presence of the defendant in the courtroom.206 The Court 
determined that the state’s “interest in protecting child witnesses 
from the trauma of testifying in a child abuse case is sufficiently 
important to justify the use of its special procedure, provided that 
the State makes an adequate showing of necessity in an individual 
case.”207 The Court noted that the Confrontation Clause 
“guarantees the defendant a face-to-face meeting with witnesses,” 
but further observed that “[w]e have never held . . . that the 
Confrontation Clause guarantees criminal defendants the absolute 
right to a face-to-face meeting with witnesses against them at 
trial.”208 The Court concluded: 

 
[T]hat Maryland’s procedure preserves all of the 
other elements of the confrontation right: The 
child witness must be competent to testify and must 
testify under oath; the defendant retains full 
opportunity for contemporaneous cross-
examination; and the judge, jury, and defendant are 
able to view (albeit by video monitor) the demeanor 
(and body) of the witness as he or she testifies.209 

 
 205. See, e.g., Maryland v. Craig, 497 U.S. 836, 836 (1990). 
 206. Id. 
 207. Id. at 837. 
 208. Id. at 844. 
 209. Id. at 851. 
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Therefore, “a State’s interest in the physical and 

psychological well-being of child abuse victims may be sufficiently 
important to outweigh, at least in some cases, a defendant’s right 
to face his or her accusers in court.”210 

A comparable analysis could be performed for unruly or 
dangerous defendants. However, the outcome in these instances 
would be removing the defendant from the courtroom rather than 
any witnesses. The compelling interest in these cases would be 
protecting the safety and well-being of everyone in the courtroom. 
The defendant, while physically away from the courtroom, could 
appear via CCTV and communicate with his lawyer throughout 
the trial through other secure technology methods. This allows 
the defendant to be an active participant in the trial process 
without sacrificing any potential security concerns. Being 
physically removed from the proceedings might also provide a 
disincentive for unruly behavior because the defendant is not 
subject to a “live audience” and all the stressors and triggers that 
might lead to disruptive behavior. For unruly defendants who 
persist, however, the CCTV could be subject to termination for 
behavior that is threatening, demeaning or contrary to the dignity 
and formality of the courtroom setting.211 

IV. CONCLUSION 

Cherished principles enshrined in the common law, 
constitutions, and international treaties championing a 
defendant’s right to a fair trial and the presumption of innocence 
should not be lightly sacrificed for the sake of security. At the 
same time, security concerns in criminal courtrooms are genuine 
and, if unchecked, can lead to deadly consequences. This article 
has compared two models of restraint in countries with similar 
histories but with dissimilar historical perspectives on the impact 

 
 210. Id. at 853. 
 211. A CCTV solution would certainly be better than taping a defendant’s mouth shut 
in the courtroom. See Andrea Diaz, Ohio Judge Orders Defiant Defendant’s Mouth Taped 
During Court Hearing, CNN (Aug. 3, 2018, 9:47 PM), https://www.cnn.com/2018/08/0 
3/us/cleveland-judge-mans-mouth-taped-shut-trnd/index.html (reporting that after 
defendant persisted in disruptive behavior, “[s]ix sheriff's deputies walk up to [him] and 
as [he tried] to get up, one of the officers is shown forcing him back down. Another 
officer proceeds to tape his mouth with red duct tape”). 
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of their particular restraint methods on the rights of defendants. 
Over time, as the two countries begin to merge in their negative 
assessments of presumptive restraint, a common set of 
recommendations can assist both countries to protect the rights of 
defendants while also maintaining security in the courtroom. 

 


