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CORPORAL PUNISHMENT AFTER THE GREENBRIER, 
ARKANSAS INCIDENT: DO CHILDREN HAVE THE 

RIGHTS THEY DESERVE AT SCHOOL AND AT HOME? 

BLAKE S. RUTHERFORD† 

I. INTRODUCTION 

he debate over corporal punishment in our public schools and 
in our homes has existed as far back as colonial times.1 

American society continues to struggle with the complex factors 
related to raising children and how best to instill the principles of 
respect, authority, and obedience. The questions that challenge 
long-standing principles, notably when corporal punishment 
should be permitted and when it should not, continue to 
permeate legal and civil discourse, particularly when we 
distinguish punishment in public schools and punishment at 
home. 

Corporal punishment is not new to American public life.2 

Corporal punishment originated before the founding of the 
United States.3 Generally, common law governs the use of corporal 
punishment in America; parents may use reasonable but not 
excessive corporal punishment in disciplining a child.4 The 
rationale for permitting discipline at home is that there is a need 
for parents to control and properly raise their children.5 However, 
common law also dictates that parents may not resort to 
punishment that would “exceed that properly required for 
 
 †. Blake Rutherford is a Member of Cozen O’Connor and is formerly the Chief of 
Staff and Senior Advisor to the Attorneys General of Arkansas and Pennsylvania. He is a 
graduate of Middlebury College and the University of Arkansas School of Law. 
 1. Lynn Roy, Corporal Punishment in American Public Schools and the Rights of the Child, 
30 J.L. & EDUC. 554, 555 n.12 (2001). 
 2. Id. at 555. 
 3. Id. 
 4. John Dayton, Corporal Punishment in Public Schools: The Legal and Political Battle 
Continues, 89 EDUC. L. REP. 729, 730 (1994). 
 5. Roy, supra note 1, at 555. 
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disciplinary purposes or which would extend beyond the bounds 
of moderation.”6 

Common law also determined that teachers may engage in 
corporal punishment for the reason that it “is the interest of the 
state, as both protector and educator, in controlling the child’s 
behavior and providing for the safety and security of children 
entrusted to its care.”7 The laws of many states permit those 
entrusted with the care of a child during school hours to 
administer reasonable and necessary forms of corporal 
punishment.8 

The purpose of this Article is to understand corporal 
punishment in two distinct settings: public schools and the home. 
Part II of this Article briefly discusses the historical background of 
corporal punishment and how it has come to be defined in law 
and policy. Part III of this Article discusses the legal and policy 
landscape justifying the use of corporal punishment in public 
schools through the lens of a recent event in Greenbrier, 
Arkansas, and presents a policy justification for abolishing the 
practice altogether in the United States. Finally, Part IV of this 
Article evaluates the legal premise for corporal punishment in the 
home from both a national and international context and, in light 
of social science evidence, calls on states to reevaluate their 
approach to parental discipline in the home. 

II.  HISTORICAL BACKGROUND OF CORPORAL PUNISHMENT 

Gertrude Williams observed, 
 
[s]ince the dawn of humanity, children have been 
treated with incredible cruelty and have little 
recourse to the law which regarded them as things, 
not persons. They have been tortured, burned, 
dipped in ice water and rolled in the snow in order 
to “harden” them, flogged daily, starved, worked to 

 
 6. Bowers v. State, 389 A.2d 341, 348 (Md. 1978) (quoting Fabian v. State, 201 A.2d 
511, 518 (Md. 1964)). 
 7. Roy, supra note 1, at 556. 
 8. Id. 
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death, sexually abused, and buried alive with their 
dead parents.9 
 
Corporal punishment goes back to the earliest 

civilizations.10 Under the Code of Hammurabi, a father could 
legally sell, exchange, or kill his children.11 The ancient Greeks, 
Hebrews, and Romans all had the right to kill their children.12 The 
most consistent—and therefore influential—force for the 
widespread practice of physical punishment has been in Christian 
theology.13 Here, the use of corporal punishment is related to 
concepts of original sin and the need to combat Satan by “beating 
the devil” out of children.14 There are a number of noted passages 
in which the idea of abuse against children is recognized. For 
example, Proverbs 13:24 states, “He that spareth the rod hath his 
son, but he that loveth him chastenth him.”15 Proverbs 19:18 
notes, “Chasten thy son while there is hope, and let not thy soul 
spare for his crying.”16 The strictest language from Proverbs 
appears in 23:13–14 which states, “Withhold not correction from 
the child: for if thou beatest him with the rod, he shall not die. 
Thou shall beat him with the rod, and shalt deliver his soul from 
hell.”17 Chronicles 28:3 and 33:6 reference the burning of 
children.18 Joshua 6:26 and Kings 16:34 refer to the common early 
practice of putting children who were still alive into the 
foundations of buildings.19 The notion of stoning children to 
death is embraced in the book of Deuteronomy: 

 
 9. Gertrude J. Williams, Social Sanctions for Violence Against Children: Historical 
Perspectives (1979), reprinted in CORPORAL PUNISHMENT IN AMERICAN EDUCATION 25, 25 

(Irwin A. Hyman & James H. Wise eds., 1979). 
 10. Dean M. Herman, A Statutory Proposal to Prohibit the Infliction of Violence Upon 
Children, 19 FAM. L.Q. 1, 5 (1985). 
 11. Id. 
 12. Id. 
 13. See generally PHILIP GREVEN, SPARE THE CHILD: THE RELIGIOUS ROOTS OF 

PUNISHMENT AND THE PSYCHOLOGICAL IMPACT OF PHYSICAL ABUSE (1991) (recounting 
examples of Christians using physical discipline with their children). 
 14. IRWIN A. HYMAN, READING, WRITING, AND THE HICKORY STICK: THE APPALLING 

STORY OF PHYSICAL AND PSYCHOLOGICAL ABUSE IN AMERICAN SCHOOLS 31 (1990). 
 15. Proverbs 13:24 (King James). 
 16. Proverbs 19:18 (King James). 
 17. Proverbs 23:13–14 (King James). 
 18. 2 Chronicles 28:3, 33:6 (King James). 
 19. Joshua 6:26 (King James); 1 Kings 16:34 (King James). 
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If a man have a stubborn and rebellious son, which 
will not obey the voice of his father, or the voice of 
his mother, and that, when they have chastened 
him, will not hearken unto them: Then shall his 
father and his mother lay hold on him, and bring 
him out unto the elders of the city, and unto the 
gate of his place; And they shall say unto the elders 
of the city, This our son is stubborn and rebellious, 
he will not obey our voice; he is a glutton, and a 
drunkard. And all the men of his city shall stone 
him with stones, that he die: so shalt thou put evil 
away from among you; and all Israel shall heat, and 
fear.20 
 
The lessons are no different today. Self-proclaimed 

Christian schools that preach fundamentalist doctrine believe that 
corporal punishment instills character, discipline, and humility—
traits needed to ward off the devil.21 The roots of violence against 
children have also been seen in economic, legal, literary, and 
political circles.22 Additionally, the common law provided little 
protection for children, whether at home or in school.23 
Historically, children were considered chattel, the property of the 
father, who could beat them at his will.24 

Punishment in America took its shape during the colonial 
period. During that time, the methods and practices by which 
individuals were punished for breaking laws began to develop.25 
For example, a whipping post to which deviant children were tied 
was built in the floor of a schoolhouse in Sunderland, 
Massachusetts, in 1793.26 It ensured that no one could escape the 
punishment of the schoolmaster.27 As late as 1850, reports from 

 
 20. Deuteronomy 21:18–21 (King James) (emphasis added). 
 21. See HYMAN, supra note 14. 
 22. Williams, supra note 9, at 27. 
 23. Kathryn R. Urbonya, Determining Reasonableness Under the Fourth Amendment: 
Physical Force to Control and Punish Students, 10 CORNELL J.L. & PUB. POL’Y 397, 425 (2001). 
 24. Id. 
 25. See generally HERBERT A. FALK, CORPORAL PUNISHMENT: A SOCIAL 

INTERPRETATION OF ITS THEORY AND PRACTICE IN THE SCHOOLS OF THE UNITED STATES 

(1941). 
 26. HYMAN, supra note 14, at 34. 
 27. Id. 
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Boston indicated that it took “sixty-five beatings a day to operate a 
school of four hundred.”28 It was not until 1863 when the New 
Jersey legislature banned the use of corporal punishment in 
schools that it became apparent that this method of discipline 
would not be tolerated.29 

A. What is Corporal Punishment? 

According to Black’s Law Dictionary, corporal punishment 
is “physical punishment; punishment that is inflicted upon the 
body.”30 Perhaps a more elaborate definition is “the willful and 
deliberate infliction of physical pain on the person of another to 
modify undesirable behavior.”31 Murray Strauss defines corporal 
punishment as “the use of physical force with the intention of 
causing a child to experience pain, but not injury, for the purpose 
of correction or control of the child’s behavior.”32 

The familiar forms of corporal punishment include 
slapping, spanking, and paddling the buttocks.33 There are also 
other forms of corporal punishment that have been used that are 
crueler. Examples of such punishments include piercing the skin 
with straight pins, hitting with blunt objects, breaking bones, 
painful limb contortions, excessive exercise, and smacking across 
the genitals.34 

Corporal punishment in public schools exists generally 
when a school official wishes to reprimand a student for a school-
related misbehavior.35 Corporal punishment in the home centers 

 
 28. Id. at 35. 
 29. Id. at 36. However, due to local objections, the ban was not effective until the 
twentieth century. Id. 
 30. Corporal Punishment, BLACK’S LAW DICTIONARY (10th ed. 2014). 
 31. Roy, supra note 1, at 555. 
 32. MURRAY A. STRAUS & DENISE A. DONNELLY, BEATING THE DEVIL OUT OF THEM 4 
(1994). 
 33. Id. at 5. 
 34. See Waechter v. Sch. Dist., 773 F. Supp. 1005, 1005 (W.D. Mich. 1991); Meyer v. 
Litwiller, 749 F. Supp. 981, 983–84 (W.D. Mo. 1990); Brooks v. Sch. Bd., 569 F. Supp. 
1534, 1534 (E.D. Va. 1983); Crews v. McQueen, 385 S.E.2d 712, 712 (Ga. Ct. App. 1989); 
Willoughby v. Lehrbass, 388 N.W.2d 688, 691 (Mich. Ct. App. 1986); Mott v. Endicott Sch. 
Dist., 713 P.2d 98, 98 (Wash. 1986). Excessive exercise has become a growing problem in 
school athletics. For a discussion, see Diane Heckman, Commentary, Constitutional Due 
Process and Corporal Punishment Involving Athletics, 158 EDUC. L. REP. 513 (2002). 
 35. Kristina Rico, Note, Excessive Exercise as Corporal Punishment in Moore v. Willis 
Independent School District—Has the Fifth Circuit “Totally Isolated” Itself in Its Position?, 9 
VILL. SPORTS & ENT. L.J. 351, 357 (2002). 
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around a parent’s desire to reprimand their child for a failure to 
obey rules in the home.36 Stated more simply, “Corporal 
punishment is the intentional infliction of physical force by a 
parent or parent figure upon a child with the purpose of 
correcting the child’s behavior.”37 Advocates of corporal 
punishment argue that if the children are not disciplined they will 
become spoiled.38 The same advocates consider corporal 
punishment an effective tool to teach good behavior.39 Generally, 
parents and teachers must be in control of children, and corporal 
punishment assists them in maintaining that control.40 

III.  CORPORAL PUNISHMENT IN PUBLIC SCHOOLS: THE 

LEGAL DEBATE 

The seminal question in understanding corporal 
punishment in schools is simply, “do children in school really 
deserve to be beaten—for any transgression . . . ?”41 It seems that 
more and more policymakers reject the notion that corporal 
punishment is an effective school discipline program.42 Corporal 
punishment is legal in public schools in twenty-two states.43 Of 
these states, some give discretion to local school boards to decide 
whether to authorize corporal punishment.44 Furthermore, even 

 
 36. See Leonard P. Edwards, Corporal Punishment and the Legal System, 36 SANTA 

CLARA L. REV. 983, 984 (1996). 
 37. Id. at 983. 
 38. Kimberlie Young, An Examination of Parental Discipline as a Defense of Justification: 
It’s Time for a Kindlier, Gentler Approach, 46 NAVAL L. REV. 1, 44 (1999). 
 39. Id. at 32. 
 40. Id. at 53. 
 41. See Jerry R. Parkinson, Federal Court Treatment of Corporal Punishment in Public 
Schools: Jurisprudence that is Literally Shocking to the Conscience, 39 S.D. L. REV. 276, 277 
(1994). 
 42. Id. at 278. 
 43. According to the U.S. Department of Education, corporal punishment is 
permitted by law or not expressly prohibited in Alabama, Arizona, Arkansas, Colorado, 
Florida, Georgia, Idaho, Indiana, Kansas, Kentucky, Louisiana, Maine, Mississippi, 
Missouri, New Hampshire, North Carolina, Oklahoma, South Carolina, South Dakota, 
Tennessee, Texas, and Wyoming. U.S. DEP’T OF EDUC., CORPORAL PUNISHMENT, BY 

SCHOOL DISTRICT (2016), https://www2.ed.gov/policy/gen/guid/school-discipline/ima 
ges/2013-14-crdc-corporal-punishment-map-1200.png. 
 44. E.g., Georgia leaves the issue of corporal punishment to the “area, county, or 
independent board of education,” but grants both civil and criminal immunity to school 
officials as long as the physical punishment was in “good faith and . . . not excessive or 
unduly severe.” GA. CODE. ANN. §§ 20-2-730, 22-2-732. Florida grants local schools boards 
the discretion to use physical punishment. FLA. STAT. ANN. § 232.27(1)(J) (1998) 
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in states that authorize (or that did authorize) corporal 
punishment, school officials may have to forfeit their immunity 
from state law claims challenging their use of force.45 Either 
express or implied statutory authority as well as a long-standing 
common law approval support corporal punishment.46 However, 
corporal punishment is no longer permitted in U.S. prisons,47 in 
the military, in hospitals and psychiatric facilities, or even as a 
method of discipline or training of animals in zoos.48 In recent 
years, a number of national organizations have come out against 
the use of corporal punishment in public schools.49 

 
(repealed 2003). Alabama specifically leaves the question of physical punishment to the 
school board. ALA. CODE § 16-28A-1 (1995). Arizona allows the school board to decide 
whether to authorize physical punishment. ARIZ. REV. STAT. ANN. § 15-843(B)(2) (1999). 
 45. E.g., Utah allows corporal punishment if school officials have consent from the 
parents or guardian. UTAH CODE ANN. § 53-11-802 (1997) (repealed 2018). It also grants 
school officials immunity for using physical punishment but only if the force would 
“constitute reasonable discipline.” Id. § 53A-11-804(l)(a) (repealed 2018). Florida bars 
immunity if the officials use “excessive force or cruel and unusual punishment.” FLA. 
STAT. ANN. § 232.275 (1998) (repealed 2003). Indiana states that school officials “stand 
the relation of parents and guardians to the students” and that they have the “right . . . to 
take any disciplinary action necessary to promote . . . an orderly and effective educational 
system,” but it limits immunity to school officials who acted “reasonably under a 
disciplinary policy adopted under” a school’s corporation disciplinary policy. IND. CODE 
§§ 20-8.1-5.1-3, 34-13-3-3(19) (1995) (repealed 2005). Missouri law states, “[t]eachers . . . 
shall not be civilly liable when acting in conformity with the established policy of 
discipline developed by each board.” MO. REV. STAT. § 160.261(8) (2000). North Carolina 
allows school officials to use reasonable force to correct pupils, but only authorizes 
insurance to cover the costs of judgments against the officials if their actions were without 
malice. N.C. GEN. STAT. §§ 115C-43(b), 115C-390391. 
 46. Ingraham v. Wright, 430 U.S. 651, 661–63 (1977). 
 47. Hearing on Corporal Punishment: Hearing on H.R. 1522 Before the Subcomm. on Select 
Educ. of the H. Comm. on Educ. and Labor, 102nd Cong. 102–31 (1992) (statement of Hon. 
Major R. Owens, a Representative in Congress from the State of New York). 
 48. Id. Representative Major R. Owens from New York observed: 
 

In all public institutions in America except the classroom, the use of 
physical force is prohibited—in prisons and jails, in the armed forces, 
in hospitals and psychiatric facilities.  The federal government has 
even prohibited zoos and commercial animal trainers from using 
corporal punishment to discipline animals. Only children sitting in the 
classroom are legal and acceptable targets for battery and abuse.  

 
Id. 
 49. See Parkinson, supra note 41, at 278. 
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A. Corporal Punishment, Greenbrier High School, and 
the Arkansas School Discipline Act 

On Wednesday, March 14, 2018, students from more than 
three thousand schools across the United States participated in 
National Walkout Day, a form of nonviolent protest calling for the 
end of gun violence.50 The event was one of many reactions to the 
deadly school shooting at Marjory Stoneman Douglas High School 
in Parkland, Florida.51 Classrooms emptied at 10:00 a.m. on the 
east coast, and the protests lasted for seventeen minutes, one for 
each life lost in Parkland.52 

At Greenbrier High School in Greenbrier, Arkansas, three 
students chose to leave their classrooms and participate in the 
protest.53 Afterwards, they were hit with a paddle as punishment 
for leaving the classroom.54 One student who protested and was 
later disciplined, Wylie Greer, told CNN that the two “swats” were 
administered “lightly” and only after his father signed papers to 
allow the punishment to be administered.55 

Section 4.39 of the Greenbrier Public Schools Student 
Policies 2017-2018 states: 

 
The Greenbrier School Board authorizes the use of 
corporal punishment to be administered in 
accordance with this policy by the Superintendent 
or his/her designated staff members who are 
required to have a state-issued license as a condition 
of their employment. 

 
 50. Josh Hafner, Powerful Images of Students Holding Hands and Hoisting Signs: This is 
What a Nationwide Walkout Looks Like, USA TODAY (Mar. 14, 2018), https://www.usatod 
ay.com/story/news/nation-now/2018/03/14/walkout-day-images-gun-violence-protests-sc 
hools-nationwide/423841002. 
 51. Id. 
 52. Id. 
 53. Price McKeon, Three Students Disciplined for Violating Rules, KARK (Mar. 15, 2018), 
http://www.arkansasmatters.com/news/local-news/3-high-school-students-disciplined-for-
violating-rules/1050113730. 
 54. Id. Greenbrier Schools Superintendent Scott Spainhour noted that the students 
received the punishment for leaving their classroom and were offered the choice of 
corporal punishment or in-school suspension. Id. The students chose corporal 
punishment. Id. 
 55. Christina Zdanowicsz & Ralph Ellis, Arkansas Student Says He Was Paddled for Gun 
Control Walkout, CNN (Mar. 17, 2018, 12:01 PM), https://www.cnn.com/2018/03/17/us/ 
paddling-for-student-protester/index.html. 
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Prior to the administration of corporal punishment, 
the student receiving the corporal punishment shall 
be given an explanation for the reasons for the 
punishment and be given an opportunity to refute 
the charges. 
 
All corporal punishment shall be administered 
privately, i.e. out of the sight and hearing of other 
students, shall not be excessive, or administered 
with malice, and shall be administered in the 
presence of another school administrator or 
designee who shall be a licensed staff member 
employed by the District.56 
 
The Arkansas School Discipline Act states that “[e]very 

teacher is authorized to hold every pupil strictly accountable for 
any disorderly conduct in school or on the playground of the 
school, or on any school bus going to or returning from school, or 
during intermission or recess.”57 However, school districts are not 
mandated by the State to adopt a policy in favor of or administer 
corporal punishment.58 Rather, school districts are given the 
discretion to do so.59 

Ark. Code Ann. §6-15-505(c)(1) provides: 
 
Any teacher or school administrator in a school 
district that authorizes use of corporal punishment 
in the district’s written student discipline policy may 
use corporal punishment, provided only that the 
punishment is administered in accord with the 
district’s written student discipline policy, against 
any pupil in order to maintain discipline and order 
within the public schools.60 
 

 
 56. GREENBRIER PUBLIC SCHOOLS STUDENT POLICIES 2017-2018, 29, https://s3.ama 
zonaws.com/scschoolfiles/1314/district_student_policy_book_2017-2018.pdf. 
 57. ARK. CODE ANN. § 6-18-505(b) (2018). 
 58. Id. § 6-18-505(c). 
 59. Id. 
 60. Id. 
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The current law in Arkansas also affords immunity from 
civil liability for teachers and administrators in school districts that 
authorize corporal punishment “provided only that the corporal 
punishment is administered in compliance with the school 
district’s written student discipline policy.”61 Arkansas law further 
states: 

 
A school district that authorizes use of corporal 
punishment in its discipline policy shall include 
provisions for administration of the punishment, 
including that it be administered only for cause, be 
reasonable, follow warnings that the misbehavior 
will not be tolerated, and be administered by a 
teacher or a school administrator and only in the 
presence of a school administrator or his or her 
designee, who shall be a teacher or administrator 
employed by the school district.62 
 
In 2017 at the 91st General Assembly Regular Session, 

Arkansas State Senator Joyce Elliott, who represents parts of Little 
Rock, introduced a bill to eliminate corporal punishment in 
Arkansas’s public schools predominantly by repealing the 
immunity provision and replacing it with monetary limitations of 
liability for teachers and administrators based on whether the act 
occurred before or after July 1, 1999.63 The bill failed on a voice 
vote in the Senate Education Committee.64 

Arkansas’s role in the debate over corporal punishment 
cannot be understated. After all, Arkansas, along with Mississippi, 
Texas, and Alabama, accounted for sixty-four percent of the 
reported cases of corporal punishment in public schools during 
the 2011–2012 academic year.65 During that time frame, Arkansas 
enacted corporal punishment against 20,083 students.66 While this 

 
 61. Id. § 6-17-112. 
 62. Id. § 6-18-503(b)(1). 
 63. S.B. 610, 91st Gen. Assemb., Reg. Sess. (Ark. 2017). For a discussion of teacher 
immunity, see generally Carolyn Peri Weiss, Curbing Violence or Teaching It: Criminal 
Immunity for Teachers Who Inflict Corporal Punishment, 74 WASH. U. L. Q. 1251 (1996). 
 64. S.B. 610, 91st Gen. Assemb., Reg. Sess. (Ark. 2017). 
 65. 2011-2012 State and National Estimations, C.R. DATA COLLECTION, https://ocrdat 
a.ed.gov/StateNationalEstimations/Estimations_2011_12. 
 66. Id. 
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practice is not as widespread as it once was, the events in 
Greenbrier cast a national light on corporal punishment in 
Arkansas.67 And with shifting societal norms, the practice of 
corporal punishment in public schools merits reconsideration. 

B. Addressing Corporal Punishment: Ingraham v. 
Wright 

In 1977, the United States Supreme Court issued its 
opinion in Ingraham v. Wright, the seminal case on the issue of 
corporal punishment in schools.68 In Ingraham, several junior high 
school students and their parents filed an action in federal district 
court pursuant to 42 U.S.C. §§ 1981–1988 alleging that school 
administrators in the Dade County, Florida, school system used 
excessive corporal punishments, which violated their rights to 
bodily integrity.69 The examples of punishment are difficult to 
swallow. One student who was slow to respond to a teacher’s 
instructions was held over a table and given twenty hits with a 
paddle.70 This resulted in a hematoma, which required medical 
treatment and kept the student out of school for ten days.71 
Another plaintiff was beaten on the back, neck, and arm for 
allegedly being tardy.72 Another student was hit on the arm so 
hard he did not regain full use of it for a week.73 These students 
were not alone; other students testified to similar experiences.74 

The plaintiffs requested relief on three separate 
constitutional grounds: (1) that the beatings constituted cruel and 
unusual punishment under the Eighth Amendment; (2) that the 
beatings were given without sufficient notice thus resulting in a 
violation of the due process clause of the Fourteenth Amendment 
and; (3) that the beatings resulted in a violation of the students’ 

 
 67. Zdanowicsz & Ellis, supra note 55. In the 1997–98 academic year, 364,058 
students in the United States were subjected to corporal punishment according to the U.S 
Department of Education. Id. 
 68. Ingraham v. Wright, 430 U.S. 651, 653 (1977). 
 69. Id. 
 70. Id. at 657. 
 71. Id. 
 72. Ingraham v. Wright, 525 F.2d 909, 927 (5th Cir. 1976), aff’d 430 U.S. 651 (1977). 
 73. Ingraham, 430 U.S. at 657. 
 74. Id. at 651. 
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substantive due process rights to bodily integrity.75 The Supreme 
Court granted certiorari on only two issues: whether disciplinary 
corporal punishment of public school students violates the Eighth 
Amendment’s prohibition of cruel and unusual punishment, and 
whether procedural due process requires notice and an 
opportunity to be heard prior to the imposition of corporal 
punishment.76 The Court declined to address the issue of 
substantive due process.77 

i.      Is Corporal Punishment in Public 
Schools Cruel and Unusual Under the 
Eighth Amendment? 

The Court considered the Eighth Amendment question 
first.78 At the time of Ingraham, jurisprudence considered the 
Cruel and Unusual Clause as a means to limit criminal 
punishment.79 However, the petitioners in Ingraham sought to 
extend it to punishment in schools based on the spirit of the 
Eighth Amendment. The Court ultimately disagreed and 
concluded the Eighth Amendment applied only to criminal 
punishments.80 In failing to extend the Eighth Amendment 
protection to corporal punishment in public schools, the Court 
observed, “openness of the public school and its supervision by 
the community afford significant safeguards against the kinds of 
abuses from which the Eighth Amendment protects the 
prisoner.”81 Elaborating on this point, the Court determined: 

 
The schoolchild has little need for the protection of 
the Eighth Amendment. Though attendance may 
not always be voluntary, the public school remains 
an open institution. Except perhaps when very 
young, the child is not physically restrained from 
leaving school during school hours; and at the end 

 
 75. Id. at 659 n.12; Brief for Petitioners at 2, Ingraham v. Wright, 430 U.S. 651 
(1977) (No. 75-6527), 1978 WL 206892. 
 76. Ingraham, 430 U.S. at 659. 
 77. Id. at 659 n.12. 
 78. Id. at 659. 
 79. Id. at 664. 
 80. Id. at 664, 668. 
 81. Id. at 670. 
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of the school day, the child is invariably free to 
return home. Even while at school, the child brings 
with him the support of family and friends and is 
rarely apart from teachers and other pupils who 
may witness and protest any instances of 
mistreatment. 
 
The openness of the public school and its 
supervision by the community afford significant 
safeguards against the kinds of abuses from which 
the Eighth Amendment protects the prisoner. In 
virtually every community where corporal 
punishment is permitted in the schools, these 
safeguards are reinforced by the legal constraints of 
the common law. Public school teachers and 
administrators are privileged at common law to 
inflict only such corporal punishment as is 
reasonably necessary for the proper education and 
discipline of the child; any punishment going 
beyond the privilege may result in both civil and 
criminal liability. As long as the schools are open to 
public scrutiny, there is no reason to believe that 
the common law constraints will not effectively 
remedy and deter excesses such as those alleged in 
this case.82 
 
Jerry Parkinson, in evaluating the Court’s Eighth 

Amendment analysis, took issue with the Court’s “cavalier attitude 
towards the issue of corporal punishment generally.”83 First, 
Parkinson argued that the Court simply ignored the realities of 
the school environment when it stated that schoolchildren have 
“little need” for protection against physical abuse.84 The Court did 
not focus its attention on the realities of the school environment.85 
Instead, it directed its attention to the long-standing view that the 

 
 82. Id. 
 83. Parkinson, supra note 41, at 282–83. 
 84. Id. at 283. 
 85. Id. 
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Eighth Amendment was drafted to protect prisoners from abuse—
a view that remains today.86 

Second, Parkinson argued that school officials exhibit 
almost total control over students while they are at school.87 With 
the rise in truancy laws throughout the country, students are no 
longer permitted to attend school at their leisure or leave at 
convenient times throughout the day.88 Students are, as a result of 
these laws, confined to school for a finite period of time during 
the academic year. After all, compulsory education has been 
around since the mid-1800s when Massachusetts, in 1852, became 
the first state to pass a law requiring students to attend school.89 
Since that time, every state has enacted a compulsory education 
law that states in some form or another that a student must be in 
school until they are in high school.90 State policymakers have also 
defined the length of time a child needs to spend in school on a 
given instructional day as well as the length of the school year.91 In 
addition to truancy laws, there are rules governing student 
conduct while they are at school.92 This conduct includes, but is 
not limited to, plagiarism, parking, horseplay, teasing, abusive 
language, smoking, gambling, bullying, fighting, forgery, spitting, 
gang affiliation, pornography, use of cell phones, assault, battery, 
theft, sexual misconduct, as well as violent offenses.93 Additionally, 

 
 86. Ingraham, 430 U.S. at 670. 
 87. Parkinson, supra note 41, at 283. 
 88. See CHARLES PUZZANCHERA ET AL., NAT’L CTR. FOR JUV. JUST., JUVENILE COURT 

STATISTICS 2006–2007 at 72 (2010), https://www.ojjdp.gov/ojstatbb/njcda/pdf/jcs2007 
.pdf. From the period of 1995 to 2007 alone, the number of court-petitioned truancy cases 
processed by juvenile courts went up by a staggering sixty-seven percent (from 34,100 
cases in 1995 to 57,000 cases in 2007). Id. 
 89. Michael S. Katz, A History of Compulsory Education Laws, 75 FASTBACK SERIES 6, 6 
(1976), https://eric.ed.gov/?id=ED119389. 
 90. EDUC. COMM’N OF THE STATES, COMPULSORY SCHOOL AGE REQUIREMENTS, 
https://www.ncsl.org/documents/educ/ECSCompulsoryAge.pdf (last update June 2010). 
Age requirements vary from state to state. For a general discussion of compulsory 
education, age requirements, and chronic absenteeism see Chronic Absenteeism in the 
Nation’s Schools, U.S. DEP’T EDUC. (2019), https://ed.gov/datastory/chronicabsenteeism. 
html#four. 
 91. See EDUC. COMM’N OF THE STATES, NUMBER OF INSTRUCTIONAL DAYS/HOURS IN 

THE SCHOOL YEAR (2011), http://www.ecs.org/clearinghouse/95/05/9505.pdf. 
 92. See, e.g., LITTLE ROCK SCH. DIST., STUDENT HANDBOOK 2018-2019, https:// 
www.lrsd.org/sites/default/files/Student%20Handbook/2018-2019%20Student%20Ha 
ndbook.pdf. 
 93. Id. 
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a range of policies and procedures govern student activity while at 
school.94 

Third, Parkinson noted that even when students go home 
at the end of the day, they may still be subject to physical abuse 
while they are in school.95 Perhaps this is the critical point. 
Students in at least twenty-two states, despite the ability to leave 
school at the end of the day, may still be subjected to physical 
harm—harm that could rise to the level of abuse.96 

It is apparent that the Court attempted to distinguish the 
lack of confinement of a schoolchild from that of a confined 
prisoner.97 Protections are extended, as noted earlier, to prevent 
the corporal punishment of inmates.98 Thus, according to the 
Court’s rationale in Ingraham, if our children were “locked up” so 
to speak, they too would be protected.99 Furthermore, the Court 
noted that because there is a significant threat of civil and criminal 
liability for excessive use of force, the need for additional 
safeguards was unnecessary.100 As a result, the Court concluded 
that as long as the public schools remain open to public scrutiny, 
there was ample reason, as established at common law, for existing 
state remedies to provide sufficient relief for students who are 
abused at school.101 

As a legal and public policy matter, is it chilling that we 
afford more constitutional protections to prisoners than we do to 
our own children? Justice Byron White addressed this in his 
dissent in Ingraham when he observed, “if a prisoner is beaten for 
a breach of discipline, he is entitled to the protection of the 
Eighth Amendment, while a schoolchild who commits the same 
breach of discipline and is similarly beaten is simply not 
covered.”102 Justice White argued that the Eighth Amendment 
creates a flat prohibition of “cruel and unusual” punishments.103 
As Lynn Roy noted, “[i]n [Justice White’s] view, the spirit of the 

 
 94. Id. 
 95. Parkinson, supra note 41, at 283. 
 96. See supra note 43 and accompanying text. 
 97. Ingraham v. Wright, 430 U.S. 651, 669 (1977). 
 98. Id. at 670. 
 99. Id. at 684 (White, J., dissenting). 
 100. Id. at 682 (majority opinion). 
 101. Id. at 670. 
 102. Id. at 689. 
 103. Id. at 684. 
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Eighth Amendment reflects society’s judgment that there are 
some punishments so barbaric and inhumane that they will not be 
permitted to be imposed on anyone.”104 Roy also noted, consistent 
with the majority of the Court, that, “[d]iscipline in a school 
setting is an institutionalized response to the violation of some 
official or regulation. This punishment is not only rehabilitative 
but serves as a deterrent and a form of retribution.”105 

How, for example, are we to reconcile that the “evolving 
standards of decency” standard, as outlined in Trop v. Dulles, was 
essentially ignored by the Court in Ingraham?106 While Trop is not a 
school discipline case, the Court was careful to articulate the 
principles underlying the Eighth Amendment for the first time.107 
It noted: 

 
The exact scope of the constitutional phrase “cruel 
and unusual” has not been detailed by this Court. 
But the basic policy reflected in these words is firmly 
established in the Anglo-American tradition of 
criminal justice. The phrase in our Constitution was 
taken directly from the English Declaration of 
Rights of 1688, and the principle it represents can 
be traced back to the Magna Carta. The basic 
concept underlying the Eighth Amendment is 
nothing less than the dignity of man. While the 
State has the power to punish, the Amendment 
stands to assure that this power be exercised within 
the limits of civilized standards. Fines, 
imprisonment and even execution may be imposed 
depending upon the enormity of the crime, but any 
technique outside the bounds of these traditional 
penalties is constitutionally suspect. This Court has 
had little occasion to give precise content to the 

 
 104. Roy, supra note 1, at 558. 
 105. Id.; compare Ingraham, 430 U.S. 651, with Nelson v. Heyne, 491 F.2d 352 (7th Cir. 
1974) (holding that imposing corporal punishment on juvenile prisoners served neither 
disciplinary nor punishment purposes and rather, served only to breed more anger and 
engender aggression). 
 106. See Trop v. Dulles, 356 U.S. 86, 101 (1958) (explaining that the meaning of the 
Eighth Amendment must be “draw[n] from the evolving standards of decency that mark 
the progress of a mature society”). 
 107. Id. at 101–04. 
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Eighth Amendment, and, in an enlightened 
democracy such as ours, this is not surprising.108 
 
Relying solely on the rationale in Ingraham, a public school 

student has no constitutional right to be free from cruel and 
unusual punishments.109 Considering this issue from a purely 
constitutional perspective, no punishment of a child at a public 
school—no matter how unusual, abusive, brutal, or heinous—
would ever offend the Eighth Amendment. As a result, under the 
Court’s rationale in Ingraham, the child has no means by which to 
prevent the unnecessary abuse, thus having to suffer physical and 
emotional humiliation only to hope that some post-punishment 
remedy is available and sufficient to compensate for that harm. 

ii.  Does Corporal Punishment in Public 
Schools Offend a Student’s Procedural 
Due Process Right? 

The issue the Court considered was whether the lack of 
notice and a right to be heard violated the students’ procedural 
due process rights.110 The Fourteenth Amendment prohibits any 
state deprivation of life, liberty, or property without due process of 
law.111 In Ingraham, the Court recognized that “[a]mong the 
historic liberties so protected was a right to be free from, and to 
obtain judicial relief for, unjustified intrusions on personal 
security.”112 The Court agreed that a constitutionally protected 
liberty interest was at stake, so the Court asked the important 
question: “What process is due?”113 

In reaching its conclusion, the Court was careful to note 
that there were historical limitations to a child’s liberty interest in 
avoiding corporal punishment while in the care of public school 
officials.114 The Court harkened back to common law in which an 
invasion of personal security gave rise to a right to recover 

 
 108. Id. at 99–100. 
 109. Roy, supra note 1, at 559. 
 110. Ingraham, 430 U.S. at 653. 
 111. U.S. CONST. amends. V, XIV. 
 112. Ingraham, 430 U.S. at 673. 
 113. Id. at 674. 
 114. Id. at 675 (citing WILLIAM BLACKSTONE, COMMENTARIES 1, 120–21). 
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damages in a subsequent judicial proceeding.115 But that right of 
recovery, the Court noted, was qualified by the concept of 
justification.116 While the Court noted that “the child has a strong 
interest in procedural safeguards that minimize the risk of 
wrongful punishment and provide for the resolution of disputed 
questions of justification,” the Court also believed that the 
procedural safeguards the petitioners requested “would 
significantly burden the use of corporal punishment as a 
disciplinary measure.”117 The Court realized that by accepting the 
position of the petitioners, and thus imposing a notice and 
hearing requirement on all corporal punishment in public 
schools, it would transform the law regarding corporal 
punishment in Florida and across the country.118 This, the Court 
determined, was better left to the normal processes of 
“community debate and legislative action.”119 

iii.  Societal Norms at the Time Ingraham 
was Decided. 

It is important to understand the country’s attitude at the 
time Ingraham was decided. Previously, in Goss v. Lopez, the Court 
observed: 

 
Although Ohio may not be constitutionally 
obligated to establish and maintain a public school 
system, it has nevertheless done so and has required 
its children to attend. Those young people do not 
“shed their constitutional rights” at the schoolhouse 
door. “The Fourteenth Amendment, as now applied 
to the States, protects the citizen against the State 
itself and all of its creatures—Boards of Education 
not excepted.” The authority possessed by the State 
to prescribe and enforce standards of conduct in its 
schools although concededly very broad, must be 

 
 115. Id. 
 116. Id. at 675–76. The concept of justification also has relevance in corporal 
punishment that takes between the parent and child in the home and is discussed in Part 
III of this article. 
 117. Id. at 676. 
 118. Id. at 681–82. 
 119. Id. at 681. The role of the legislature in making these determinations, as 
opposed to the courts, is also discussed in Part III of this article. 
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exercised consistently with constitutional 
safeguards. Among other things, the State is 
constrained to recognize a student’s legitimate 
entitlement to a public education as a property 
interest which is protected by the Due Process 
Clause and which may not be taken away for 
misconduct without adherence to the minimum 
procedures required by that Clause. 
 
The Due Process Clause also forbids arbitrary 
deprivations of liberty. “Where a person’s good 
name, reputation, honor, or integrity is at stake 
because of what the government is doing to him,” 
the minimal requirements of the Clause must be 
satisfied.120 
 
When Ingraham was decided, corporal punishment was 

common.121 All but two states in the United States authorized 
corporal punishment, and many used it consistently.122 It had a 
strong foundation in the country’s religious communities, 
particularly among Protestants.123 As this article discusses in more 
detail later, many, particularly conservative Protestants, believed 
corporal punishment to be an essential component of their 
faith.124 It also had intergenerational commonality—parents and 
grandparents had been subjected to it as children.125 

In Lopez, the Court had to grapple with the question of 
whether a student could be suspended for ten days without a 
hearing,126 a different form of punishment than what this article 
considers. However, the Court noted that “[t]he difficulty is that 
our schools are vast and complex. Some modicum of discipline 
and order is essential if the educational function is to be 

 
 120. Goss v. Lopez, 419 U.S. 565, 574 (1975) (citations omitted). 
 121. Ingraham, 430 U.S. at 660–61. 
 122. Id. at 663. 
 123. See generally Christopher G. Ellison et al., Conservative Protestantism and the 
Parental Use of Corporal Punishment, 74 SOC. FORCES 1004 (1996). 
 124. See id. at 1005–06. 
 125. Id. at 1023. 
 126. Goss v. Lopez, 419 U.S. 565, 567 (1975). 
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performed. Events calling for discipline are frequent occurrences, 
and sometimes require immediate, effective action.”127 

That was in 1975, around the time that many of the school 
punishment cases were decided, including Ingraham.128 The Court 
began to take steps to acknowledge procedural due process rights 
of students, at least in certain instances.129 The Court did not 
sufficiently address the liberty interest students have in being free 
from bodily injury, which was recognized in Ingraham.130 This issue 
remained unresolved.131 

 

iv.  The Unresolved Issue of Substantive 
Due Process 

In Ingraham, the Court stated that “where school 
authorities, acting under color of state law, deliberately decide to 
punish a child for misconduct by restraining the child and 
inflicting appreciable physical pain, we hold that Fourteenth 
Amendment liberty interests are implicated.”132 However the 
Court declined to address whether the facts in Ingraham 
constituted a violation of the petitioner’s substantive due process 
rights.133 

The seminal case recognizing that students do not shed 
their rights when they are at school is Tinker v. Des Moines 
Independent School District.134 In that case, students chose to protest 
the Vietnam War by wearing black armbands to school.135 In 
response, the school adopted a policy that prohibited students 

 
 127. Id. at 580. 
 128. Ingraham v. Wright, 430 U.S. 651 (1977). 
 129. See, e.g., Goss, 419 U.S. at 572–73. 
 130. See id. at 574–75. 
 131. See also Davidson v. Cannon, 474 U.S. 344 (1986); Daniels v. Williams, 474 U.S. 
327 (1986). 
 132. Ingraham, 430 U.S. at 674. 
 133. Id. at 675–76. 
 134. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 506 (1969); see also 
Epperson v. Arkansas, 393 U.S. 97, 109 (1968) (striking down a statute that prohibited the 
teaching of the theory of evolution on First Amendment grounds); Brown v. Board. of 
Educ., 347 U.S. 483, 493 (1954) (holding that students should be free from race-based 
discrimination in public schools); West Virgina State Bd. of Educ. v. Barnette, 319 U.S. 
624, 642 (1943) (upholding the First Amendment right of a Jehovah’s Witness student to 
not salute the flag). 
 135. Tinker, 393 U.S. at 504. 
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from wearing armbands, and if any did, they would be suspended 
until they returned to school without wearing one.136 Two students 
challenged this policy and were suspended as a result.137 The 
Court held that the students had a right to free speech while they 
were at school.138 Although Tinker was decided on First 
Amendment grounds, the Court observed: 

 
In our system, state-operated schools may not be 
enclaves of totalitarianism. School officials do not 
possess absolute authority over their students. 
Students in school, as well as out of school, are 
“persons” under our Constitution. They are 
possessed of fundamental rights which the State 
must respect, just as they themselves must respect 
their obligations to the State.139 
 
Consistent with evolving societal standards as it pertains to 

corporal punishment, reasonable limits have been imposed upon 
student discipline “so as not to give teachers a license to commit 
state-sanctioned child abuse.”140 Numerous post-punishment civil 
and criminal remedies have targeted public school teachers who 
depart from disciplinary norms defined by statute or the common 
law, and the presence of these remedies has encouraged certain 
jurisdictions to hold that, as a result, the State has provided all the 
process that is due.141 This posed a dilemma for lower courts.142 
Since Ingraham, lower courts have tried to foster means to 
adequately address the issue of substantive due process,143 but they 
remain split.144 

 
 136. Id. 
 137. Id. 
 138. Id. at 506. 
 139. Id. at 511. 
 140. Fee v. Herndon, 900 F.2d 804, 807–08 (5th Cir. 1990); see also Woodard v. Los 
Fresnos Indep. Sch. Dist., 732 F.2d 1243, 1246 (5th Cir.1984) (stating that corporal 
punishment in public schools “is a deprivation of substantive due process when it is 
arbitrary, capricious, or wholly unrelated to the legitimate state goal of maintaining an 
atmosphere conducive to learning”). 
 141. Fee, 900 F.2d at 808. 
 142. See Gregory T. Gledhill, Up a Creek . . . but Not Without a Paddle: Public School 
Corporal Punishment in the Fifth Circuit, 13 GEO. MASON U. C.R.L.J. 121, 130 (2003). 
 143. Id. 
 144. See Garcia ex rel Garcia v. Miera, 817 F.2d 650, 658 (10th Cir. 1987). 
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The Constitution prohibits the federal government and the 
states from depriving a person of “life, liberty or property without 
due process of law.”145 These clauses have been interpreted to 
provide substantive constitutional protection of liberty and 
property.146 However, children have always been afforded less 
protection than adults would receive under similar 
circumstances.147 As Cynthia Denenholz Sweeney observed, there 
are three reasons for this: 

 
First, a child may be considered to possess an 
inferior ability to make mature, responsible 
decisions in certain areas. Second, the Supreme 
Court has identified “the peculiar vulnerability of 
children” as a reason for concluding that children’s 
and adults’ rights cannot be equated. Third, the 
state may have other valid interests in limiting a 
child’s right that would not be available to an 
adult.148 
 
It has never been judicially determined that corporal 

punishment for disciplinary means is a per se violation of a public 
school student’s substantive due process rights.149 Thus, in the 
following sections, this article examines the split among the 
federal circuits on the issue of substantive due process and 
considers what legal and policy remedies should be available to 
safeguard against future abuse in public schools that still approve 
of the disciplinary practice. 

C. The Lower Courts Respond to Ingraham: The Hall 
Test 

Whether corporal punishment would violate a student’s 
substantive due process rights was eventually considered in Hall v. 
Tawney.150 In Hall, the Fourth Circuit Court of Appeals held that 
 
 145. U.S. CONST. amends. V, XIV. 
 146. Developments in the Law—The Constitution and the Family, 93 HARV. L. REV. 1156, 
1166 (1980). 
 147. Cynthia Denenholz Sweeney, Corporal Punishment in Public Schools: A Violation of 
Substantive Due Process, 33 HASTINGS L.J. 1245, 1253 (1982). 
 148. Id. 
 149. Id. at 1267. 
 150. Hall v. Tawney, 621 F.2d 607, 609 (4th Cir. 1980). 
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“there may be circumstances under which specific corporal 
punishment administered by state school officials gives rise to an 
independent federal cause of action to vindicate substantive due 
process rights under 42 U.S.C. § 1983.”151 Hall articulated a 
standard to determine whether a violation of a student’s 
substantive due process rights had occurred when the issue of 
corporal punishment in public schools is presented.152 

The test established in Hall considers: (1) the severity of 
the injury caused by the punishment; (2) the proportionality of 
the force applied to the need presented; and (3) whether the 
force was so inspired by malice or sadism that these elements 
amounted to a brutal and inhumane abuse of power that shocks 
the conscience.153 

In Webb v. McCullough, the Sixth Circuit Court of Appeals 
adopted the Hall test.154 In Webb, a high school student alleged 
that while on a field trip her school’s principal came into the 
bathroom, knocked her to the ground, then grabbed her from off 
the floor, threw her against the wall and slapped her.155 The Court 
of Appeals remanded the case for consideration under the Hall 
test to determine whether the actions of the principal (and alleged 
battery unrelated to school discipline) violated the student’s 
substantive due process rights.156 Here, the court, invoking Hall, 
held that: 

 
[T]he right to be free of state intrusions into realms 
of personal privacy and bodily security through 
means so brutal, demeaning, and harmful as 
literally to shock the conscience . . . [is] [c]learly 
recognized in persons charged with or suspected of 
crime and in the custody of police officers. We 
simply do not see how we can fail also to recognize 
it in public school children under the disciplinary 
control of public school teachers.157 

 
 151. Id. at 611. 
 152. Id. at 613. 
 153. Id. 
 154. Webb v. McCullough, 828 F.2d 1151, 1158 (6th Cir. 1987). 
 155. Id. at 1154. 
 156. See Lillard v. Shelby Cty. Bd. of Educ., 76 F.3d 716, 725–26 (6th Cir. 1996) 
(holding that a single slap by the principal does not shock the conscience). 
 157. Id. at 725 (citations omitted). 
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The Sixth Circuit ultimately remanded the case in order 

for the trial court to determine whether “McCullough’s need to 
strike Webb was so minimal or non-existent that the alleged blows 
were a brutal and inhumane abuse of McCullough’s official power, 
literally shocking to the conscience.”158 However, the court also 
determined, consistent with Ingraham, that: 

 
We acknowledge that the in loco parentis doctrine is 
no longer recognized as the source of school 
officials’ general authority over pupils. The 
Supreme Court has noted that in loco parentis is not 
wholly compatible with compulsory school 
attendance, and cannot generally cloak school 
officials with the immunities of parents.159 
 
The Tenth Circuit Court of Appeals also adopted the Hall 

test in Garcia ex rel Garcia v. Miera.160 In that case, Teresa Garcia, a 
nine-year-old third-grade student in New Mexico was beaten 
twice.161 The first time, she was held upside down by her ankles 
while her principal struck her five times on the front of the leg 
with a split wooden paddle.162 The split in the paddle resulted in a 
cut in Teresa’s leg, which in turn left a permanent two-inch scar.163 
Then, she was paddled twice on the buttocks after her parents had 
complained to the principal that she not be paddled again without 
first receiving their permission.164 After Teresa refused to be 
paddled any longer, the principal summoned an assistant who 
held Teresa over a chair while the principal paddled her three 
more times.165 Medical personnel examined Teresa after the 
beatings and later testified that her injuries were well beyond that 

 
 158. Webb, 828 F.2d at 1159. (This case includes an important discussion about the 
role of a school administrator on out of town trips. Here, the students were in Hawaii, and 
the court had to determine whether the principal was both the school administrator and 
the parent). 
 159. Id. at 1156. 
 160. Garcia ex rel. Garcia v. Miera, 817 F.2d 650, 655 (10th Cir. 1987). 
 161. Id. at 652. 
 162. Id. at 653. 
 163. Id. 
 164. Id. 
 165. Id. 
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of an ordinary spanking and would have resulted in a report to 
child protection authorities had the beating occurred at home.166 
The court, relying on Hall, determined that Teresa’s allegations 
were sufficient to overcome the defendants’ procedural motion.167 
That said, the court also observed: 

 
We first consider whether corporal punishment of a 
school child, in any degree of excessiveness, can 
violate substantive rights under the Due Process 
Clause. Despite the Supreme Court’s explicit 
disclaimer that it was deciding that issue in 
Ingraham v. Wright we believe that Ingraham requires 
us to hold that, at some point, excessive corporal 
punishment violates the pupil’s substantive due 
process rights.168 
 
In Wise v. Pea Ridge School District,169 the Eighth Circuit 

grappled with whether a boy who was struck twice with a paddle 
on the buttocks for misbehaving in the gymnasium, and developed 
bruises as a result, had a claim that that the school violated his 
substantive due process rights.170 The Eighth Circuit’s analysis 
focused on the following factors: (1) “the need for the application 
of corporal punishment”; (2) the relationship between the need 
and the amount administered; (3) the extent of the injury 
inflicted; and (4) “whether the punishment was administered in a 
good faith effort to maintain discipline or maliciously and 
sadistically for the very purpose of causing harm.”171 The court, 
echoing Hall, observed, “Minor discomfort and hurt feelings do 
not make a federal case. The conduct must be shocking to the 
conscience and amount to a severe invasion of the student’s 

 
 166. Id. 
 167. Id. at 658. 
 168. Id. at 653 (citations omitted). 
 169. Wise v. Pea Ridge Sch. Dist., 855 F.2d 560 (8th Cir. 1988). 
 170. Id. at 561–62. 
 171. Id. at 564. The Eighth Circuit has applied a similar test in the analogous context 
of police brutality cases. See Davis v. Forrest, 768 F.2d 257, 258 (8th Cir. 1985). 
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personal security and autonomy.”172 Other circuits have also 
adopted the Hall standard.173 

These cases create a double-edged sword, as Parkinson 
noted.174 While the decisions in each of these jurisdictions provide 
some hope, Parkinson argued, the facts in each of these cases 
illustrate that only in times of “abhorrent abuses” will such a 
violation be deemed to have occurred.175 He observes, “if the 
actions of school officials in a particular case do not rise to the 
level of brutality exhibited in Hall, Metzger, Webb, or Garcia, the 
plaintiffs’ claims apparently are not worthy of consideration by the 
federal courts.”176 

i.  The Fifth Circuit Maintains the 
Ingraham Approach 

In the Fifth Circuit Court of Appeals, Ingraham remains the 
standard by which student physical discipline cases are reviewed.177 
As evidenced by a number of decisions, the Fifth Circuit has yet to 
adopt the position adopted by a majority of other circuits. For 
example, in Coleman v. Franklin Parish School Board,178 the Court 
ignored the rationale set forth in Hall and stated specifically that 
Ingraham “held that corporal punishment of a student by a teacher 
does not violate substantive due process.”179 

In Cunningham v. Beavers,180 the court considered the case 
of two kindergarten children who were given five hits with a 
paddle for snickering.181 Both children missed six days of school, 

 
 172. Wise, 855 F.2d at 565. 
 173. See Calabria v. Laurel Highlands Sch. Dist., 272 F.3d 168, 175 (3d Cir. 2001) 
(holding that an assistant principal pushing a student’s shoulder into a door is not 
conscience shocking); Johnson v. Newburgh Enlarged Sch. Dist., 239 F.3d 246, 252 (2d 
Cir. 2001) (holding that a gym coach choking, dragging, and slamming a student’s head 
was “conscience-shocking”); Neal v. Fulton Cty. Bd. of Educ., 229 F.3d 1069, 1075–76 
(11th Cir. 2000) (holding that striking a student in the eye with a metal object shocks the 
conscience). 
 174. Parkinson, supra note 41, at 292. 
 175. Id. 
 176. Id. 
 177. Id. at 295. 
 178. Coleman v. Franklin Parish Sch. Dist., 702 F.2d 74 (5th Cir. 1976), aff’d 430 U.S. 
651 (1977). 
 179. Id. at 76. 
 180. Cunningham v. Beavers, 858 F.2d 269 (5th Cir. 1988). 
 181. Id. at 271. 
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and the beatings left bruises so severe that local child welfare 
authorities concluded that the punishment “clearly constituted 
child abuse.”182 However, the court affirmed the dismissal of the 
complaints for failure to state a claim.183 

The court in Cunningham asserted that the availability of 
state court remedies prevented any consideration of the plaintiffs’ 
substantive due process claims.184 To support such a conclusion 
the court noted, “if the state affords the student adequate post-
punishment remedies to deter unjustified or excessive 
punishment and to redress that which may nevertheless occur, the 
student receives all the process that is constitutionally due.”185 

In Fee v. Herndon, the Fifth Circuit cured its interpretive 
error in Cunningham.186 Here, the district court again dismissed 
plaintiff’s claim for relief as a result of being beaten at school.187 
The court acknowledged the Supreme Court’s distinction between 
substantive and procedural due process in Ingraham, but 
concluded that both types of claims were barred if adequate state 
court remedies were available.188 The court noted that “injuries 
sustained incidentally to corporal punishment, irrespective of the 
severity of these injuries or the sensitivity of the student, do not 
implicate the due process clause if the forum state affords 
adequate post-punishment civil or criminal remedies for the 
student to vindicate legal transgressions.”189 

D. The Post-Ingraham Landscape: A Legal Remedy and 
a Policy Argument 

The Supreme Court has refused to re-visit Ingraham with 
the goal of addressing the substantive due process issue, and the 
Court has not clarified the disagreement among the circuits as to 
which standard should be applied uniformly to these types of 
cases. Perhaps the most significant legal problem rests with the 

 
 182. Id. 
 183. Id. at 271–72. 
 184. Id. at 272. 
 185. Id. (quoting Woodard v. Los Fresnos Indep. Sch. Dist., 732 F.2d 1243, 1245 (5th 
Cir. 1984)). 
 186. Fee v. Herndon, 900 F.2d 804, 811 (5th Cir. 1990). 
 187. Cunningham v. Beavers, 858 F.2d 269, 270–71 (5th Cir. 1988). 
 188. Id. at 271. 
 189. Fee, 900 F.2d at 808 (emphasis in original). 
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“shocks the conscience” standard that most jurisdictions 
support.190 

i.  A Legal Remedy 

Even if the Supreme Court were to address corporal 
punishment head-on, it is very difficult to envision the Court 
reversing itself on Eighth Amendment grounds, particularly since 
states that still permit corporal punishment provide post-remedy 
relief. More likely, the Court would establish a due process test, 
perhaps consistent with Hall, which would bring analytical 
consistency to the lower courts. The rationale behind this thinking 
is that the Court has already determined that a public school 
student has a protected liberty interest when the physical pain and 
humiliation of corporal punishment is employed.191 As such, 
students should receive Fourteenth Amendment protections. The 
issue is what test to employ. The Hall test is overly restrictive, 
relying on a “shocks the conscience” standard that gives too much 
leeway for school officials.192 Rather than look to existing case law, 
courts should consider the totality of the issue, and employ a 
three-part test: (1) was the child’s liberty interest infringed upon? 
(2) what was the purpose of the physical force used? (3) was the 
physical force used commensurate with the desired disciplinary 
outcome when weighed against other disciplinary alternatives 
available? This test would adequately balance a state’s desire to 
continue to rely on corporal punishment while at the same time 
providing a means to balance the physical force employed against 
other less physically harmful means of discipline. 

Of course, if courts were to take this approach, that would 
insure that corporal punishment is legal in many public schools, 
barring action from the state legislature. Any approach, whether 
relying on Hall or another test, would still permit the physical 

 
 190. See Lekha Menon, Note, Spare the Rod, Save a Child: Why the Supreme Court Should 
Revisit Ingraham v. Wright and Protect the Substantive Due Process Rights of Students Subjected 
to Corporal Punishment, 39 CARDOZO L. REV. 313, 341–42 (2017). Lekha Menon argues that 
the Supreme Court should announce a definitive standard to replace the “flawed Hall 
analysis.” Id. Her view is that the Court should adopt a new standard that rejects the 
“conscience shocking” language from Hall and “instead directs courts to engage in the 
following inquiries: first, what purpose was served by the use of force?  Second, was the use 
of force absolutely necessary to achieve this purpose?” Id. 
 191. See Ingraham v. Wright, 430 U.S. 651, 674 (1977). 
 192. See Menon, supra note 190, at 341–42. 
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harm of students. Bodily security, as the Court noted, is “the right 
of every individual to the possession and control of his own 
person, free from all restraint or interference of others, unless by 
clear and unquestionable authority of law.”193 While corporal 
punishment was once a widely used disciplinary tool, it is rarely 
used in public context outside of schools.194 Considering the shift 
in societal norms since Ingraham was decided, should corporal 
punishment be outlawed in public schools all-together? 

ii.  A Policy Justification for Abolishing 
Corporal Punishment in Public Schools 

Reliance upon the courts to establish a workable standard 
that can be applied across jurisdictions resists the urgency for the 
remaining states that use corporal punishment in their public 
schools to abolish it now. The social science evidence coupled with 
the public attitudes support such a policy decision.195 

According to the National Committee for the Prevention of 
Child Abuse, “[seventy-two] percent of the American people 
believe that physical discipline of a child can lead to injury.”196 
“Ninety percent of those surveyed believe that corporal 
punishment should not exist in schools.”197 A study commissioned 
by the National Conference of State Legislators found that 
“substantial research shows negative long-term outcomes for 
children who are disciplined through corporal punishment.”198 
The American Academy of Pediatrics said that corporal 
punishment “may contribute to disruptive and violent student 
behavior.”199 The American Academy of Child & Adolescent 
Psychiatry stated, “[c]orporal punishment signals to a child that a 
way to settle interpersonal conflicts is to use physical force and 

 
 193. Union Pacific Ry. v. Botsford, 141 U.S. 250, 251 (1891). 
 194. See supra notes 25–29 and accompanying text. 
 195. See, e.g., Scott Bloom, Comment, Spare the Rod, Spoil the Child? A Legal Framework 
for Recent Corporal Punishment Proposals, 25 GOLDEN GATE U. L. REV. 361, 378 (1995). 
 196. Id. 
 197. Id. at 378–79. 
 198.  Hollie Hendrikson & Kate Blackman, State Policies Addressing Child Abuse and 
Neglect, NAT’L CONF. ST. LEGISLATORS 1, 6 (2015), http://www.ncsl.org/Portals/1/Docum 
ents/Health/StatePolicies_ChildAbuse.pdf. 
 199. Comm. on Sch. Health, Corporal Punishment in Schools, 106 PEDIATRICS 343, 343 

(2000), http://pediatrics.aappublications.org/content/106/2/343. 
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inflict pain. Such children may in turn resort to such behaviors 
themselves.”200 

Evidence shows that students who experience corporal 
punishment in kindergarten are much more likely to have lower 
vocabulary scores when they are in the fourth and fifth grades.201 
According to the National Women’s Law Center, “Harsh physical 
punishments do not improve students’ in-school behavior or 
academic performance.”202 The National Association of School 
Psychologists observed, “There is no clear evidence that corporal 
punishment will (a) lead to better control in the classroom, (b) 
enhance moral character development in children, or (c) increase 
the students’ respect for teachers or other authority figures.”203 

While the evidence clearly and decisively points in one 
direction, certain states, including Arkansas, refuse to outlaw the 
practice as a policy matter.204 And when given the opportunity to 
do so, many local school districts, like Greenbrier, still rely on it as 
a disciplinary tool.205 It is unfortunate, but perhaps we need only 
look to the most recent debate over corporal punishment in 
public schools that took place in the Arkansas General Assembly, 
in 2017. According to a news report, one member of the General 
Assembly, Representative Alan Clark, stated, “We can talk about 
my experiences with corporal punishment. I’ll just say, I found 

 
 200. AM. ACAD. CHILD & ADOLESCENT PSYCHIATRY, CORPORAL PUNISHMENT IN 

SCHOOLS, https://www.aacap.org/aacap/policy_statements/1988/corporal_punishment_ 
in_schools.aspx (last updated 2014). 
 201. See Emily Cuddy & Richard V. Reeves, Hitting Kids: American Parenting and 
Physical Punishment, BROOKINGS (Nov. 2014), https://www.brookings.edu/research/h 
itting-kids-american-parenting-and-physical-punishment. 
 202. NAT’L WOMEN’S L. CTR., AN OPEN LETTER TO END CORPORAL PUNISHMENT IN 

SCHOOLS (2016), https://nwlc.org/resources/open-letter-calling-for-end-to-corporalpunis 
hment-in-schools. 
 203. NAT’L ASS’N SCH. PSYCHOLOGISTS, POSITION STATEMENT: CORPORAL 

PUNISHMENT 1 (2014), https://www.nasponline.org/research-and-policy/professional-pos 
itions/position-statements (citations omitted). 
 204. Valerie Strauss, 19 States Still Allow Corporal Punishment in School, WASH. POST 
(Sept. 18, 2014), https://www.washingtonpost.com/news/answer-sheet/wp/2014/09/18/ 
19-states-still-allow-corporal-punishment-in-school/?noredirect=on&utm_term=.5aa38ad73 
8f2. 
 205. See generally Elizabeth T. Gershoff & Sarah A. Font, Corporal Punishment in U.S. 
Public Schools: Prevalence, Disparities in Use, and Status in State and Federal Policy, 30 SOC. 
POL’Y REP. 1 (2016), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5766273. 
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them to be quite effective.”206 He continued, “[s]o there are 
different value systems here.”207 

Abolishing corporal punishment in public schools does not 
preclude other forms of discipline. In fact, it is well documented 
that corporal punishment is no more effective than nonviolent 
forms of discipline, which suggests that nonviolent forms, 
comparatively, are a more productive and kinder approach to 
public school discipline.208 This is true when you consider the 
adverse effects of corporal punishment on children. Thus, it is 
curious why, as a matter of public policy, corporal punishment in 
public schools continues today. Yet it does, despite recent polls 
revealing that seventy-two percent of Americans do not believe 
students should be spanked at school.209 

To cure this inequity, and to protect children from bodily 
harm, it is necessary for state legislatures to pass comprehensive 
bans on corporal punishment in public schools. In 2017, certain 
members of the Arkansas legislature tried and failed.210 That effort 
was defeated as a result of old attitudes that have perpetuated 
corporal punishment’s use for centuries.211 Fidelity to antiquated 
notions of education discipline does not serve the greater good, as 
the social science data indicates. 

 
 206. Ibby Caputo, Bill to Ban Corporal Punishment Fails, ARK. NON-PROFIT NEWS 

NETWORK (Mar. 15, 2017), http://arknews.org/index.php/2017/03/15/bill-to-ban-corpo 
ral-punishment-fails. 
 207. Id. 
 208. Elizabeth T. Gershoff, More Harm Than Good: A Summary of Scientific Research on 
the Intended and Unintended Effects of Corporal Punishment on Children, 73 L. & CONTEMP. 
PROBS. 31, 35–40 (2010) (discussing studies that compare the effectiveness of corporal 
punishment with nonviolent punishment). 
 209. Julie Crandall, Poll: Most Approve of Spanking Kids, ABC NEWS (Nov. 8, 2017), htt 
ps://abcnews.go.com/US/story?id=90406&page=1. 
 210. Caputo, supra note 206. 
 211. See Jess Clark, Where Corporal Punishment is Still Used in Schools, its Roots Run Deep, 
NPR (Apr. 12, 2017), https://www.npr.org/sections/ed/2017/04/12/521944429/where-
corporal-punishment-is-still-used-its-roots-go-deep (showing old attitude that corporal 
punishment should be used in school because school is an extension of the home); see also 
AM. PSYCHOL. ASS’N, Is Corporal Punishment an Effective Means of Discipline?, (June 26, 
2002), https://www.apa.org/news/press/releases/2002/06/spanking (indicating that 
values surrounding corporal punishment are old in light of new psychological studies 
finding absence of positive effects). 
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IV.  CORPORAL PUNISHMENT AT HOME: AN EVOLVING 

EXPERIMENT IN CHILD DISCIPLINE 

The notion of a parent’s right to discipline children is 
considered a privilege that is rooted in our American system.212 
For generations, parents have viewed various forms of corporal 
punishment as important means for raising children.213 As this 
Article will discuss, courts have given great deference to parents, 
and thus have embraced a sufficient level of tolerance for corporal 
punishment of children at home.214 This concept, while supported 
in law, has been a source of constant debate among experts.215 

In national surveys, researchers found that in 1975 and 
1985, more than sixty percent of parents reported using corporal 
punishment in the preceding twelve months and that more than 
ninety percent of parents reported using corporal punishment at 
some point in raising their children.216 Studies have also shown 
that corporal punishment was used most often on children ages 
three to six.217 “By the time American children reach middle and 
high school, eighty-five percent have been physically punished by 
their parents.”218 

Generally, parents use corporal punishment for two 
purposes. First, in the short-term, corporal punishment is used to 
compel a child to comply with something the parent wants that 
child to do.219 Second, in the long-term, the use of corporal 
punishment aims to reduce undesirable behavior in children, 
thereby increasing the likelihood that the child will behave in a 
socially acceptable manner.220 

Researchers have concluded that corporal punishment is 
effective in securing compliance when there is no backup, such as 

 
 212. See Roy, supra note 1, at 555. 
 213. Id. 
 214. Id. 
 215. See, e.g., Murray A. Straus, Debate 12: Corporal Punishment by Parents, in DEBATING 

CHILDREN’S LIVES 195, 197–203 (Mary Ann Mason & Eileen Gambrill eds., 1994); STRAUSS 

& DONNELLY, supra note 32. 
 216. STRAUSS & DONNELLY, supra note 32, at 23. 
 217. Id. 
 218. Gershoff, supra note 208, at 31. 
 219. Id. at 34. 
 220. Id. (citing Joan E. Grusec & Jacqueline J. Goodnow, Impact of Parental Discipline 
Methods on the Child’s Internalization of Values: A Reconceptualization of Current Points of View, 
30 DEVELOPMENTAL PSYCHOL. 4, 4 (1994)). 
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a time out.221 However, in short-term situations, corporal 
punishment is no more effective than alternatives means of 
discipline, if they are presented.222 When considering the data 
analyzing the long-term effects of corporal punishment, the 
conclusions are even less favorable. For example, in Elizabeth 
Gershoff’s meta-analysis, eighty-seven percent of all studies found 
that parents’ use of corporal punishment was “significantly 
correlated with less long-term compliance and less moral and pro-
social behavior—in other words, corporal punishment was 
associated with worse rather than better child behavior.”223 

Kimberlie Young noted that there are two factors present 
when evaluating the long-term effects of corporal punishment.224 
The first factor is the disregard for the needs of the child, and the 
desire for the parents to dominate.225 The second is the 
inconsistency in parenting that results in child insecurity and 
difficulty trusting others.226 Overall, the most common long-term 
effects of corporal punishment include low self-esteem, a poor 
sense of identity, an inability to act or feel grown up, difficulty 
feeling pleasure, social isolation, vulnerability to crises, and 
difficulty planning ahead.227 

The secondary effects corporal punishment has on parents 
and children are substantial. Most importantly, consider that 
corporal punishment has an empirical relationship to child 
abuse.228 “In 1995, an estimated 1,215 children died as the result 
of abuse or neglect in the United States.”229 During that same year, 
an estimated 996,000 children were substantiated as victims of 
child abuse and neglect.230 “[M]ost children who suffer from 

 
 221. Id. at 37. 
 222. Id. 
 223. Id. 
 224. Young, supra note 38, at 51. 
 225. Id. 
 226. Id. 
 227. Id. at 51–52. 
 228. See Sabrina Fréchette et al., What is the Link Between Corporal Punishment and Child 
Physical Abuse?, 30 J. FAM. VIOLENCE 135, 142–44 (2015). 
 229. Kandice K. Johnson, Crime or Punishment: The Parental Corporal Punishment 
Defense—Reasonable and Necessary, or Excused Abuse?, 1998 U. ILL. L. REV. 413, 419 (1998) 
(citing CHING-TUNG LUNG & DEBORAH DARO, CURRENT TRENDS IN CHILD ABUSE 

REPORTING AND FATALITIES: THE RESULTS OF THE 1995 ANNUAL FIFTY STATE SURVEY 12 
(Nat’l Ctr. on Child Abuse Prevention Working Paper No. 808, 1996)). 
 230. Id. 
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abuse do so at the hands of their parents or caregiver.”231 In many 
cases, abuse begins as a response to some form of effort by parents 
to discipline their children.232 

By way of example, Murray Strauss conducted a study in 
which he concluded that parents who support corporal 
punishment “not only hit more often, but they more often go 
beyond ordinary physical punishment and assault the child in ways 
which carry a greater risk of injury to the child.”233 In her meta-
analysis, Gershoff found “a strong association between the use of 
corporal punishment and physical abuse.”234 She argued that “the 
evidence that corporal punishment and physical abuse are not 
distinct and are in fact variations of the same action towards a 
child is indisputable.”235 Kandice Johnson similarly concluded 
“[t]hese studies indicate that there is a substantial likelihood that 
child abuse commonly begins as corporal punishment 
administered for disciplinary purposes.”236 

Corporal punishment bears a relationship to other 
problems in children as well, most notably diminished mental 
health.237 The more frequently or severely children are spanked or 
hit, the more likely they are to experience symptoms of anxiety 
and depression.238 As children who experienced corporal 
punishment grow up, they are more likely to demonstrate 
aggression when dealing with others.239 Adults who receive 
corporal punishment are more likely to engage in verbal and 
physical aggression with their spouse or dating partner.240 And 

 
 231. Id. at 420 (citations omitted). 
 232. Id. at 421 (citations omitted). 
 233. STRAUSS & DONNELLY, supra note 32, at 141–42. 
 234. See Gershoff, supra note 208, at 42. 
 235. Id. 
 236. Johnson, supra note 229, at 421. This is not an attempt to argue that parents who 
use some form of corporal punishment are child abusers under the law. However, this 
evidence is presented to illustrate that many times parents have confused their use of 
corporal punishment as discipline, when it amounts to abuse. See also Gershoff, supra note 
208, at 41 (“Empirical research has found that parents’ risk for abusing their children 
increases significantly the more frequently they corporally punish their child.”). 
 237. See Gershoff, supra note 208, at 43. 
 238. Christina M. Rodriguez, Parental Discipline and Abuse Potential Affects on Child 
Depression, Anxiety, and Attributions, 65 J. MARRIAGE & FAM. 809, 815 (2003). 
 239. See Gershoff, supra note 208, at 47. 
 240. Alicia D. Cast et al., Childhood Physical Punishment and Problem Solving in Marriage, 
21 J. INTERPERSONAL VIOLENCE 244, 254 (2006). 
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children who experienced corporal punishment are more likely to 
act violently towards their own children.241 

Yet, corporal punishment continues in the home for a 
number of reasons. As this article has already established, corporal 
punishment has occurred throughout recorded history, and as 
Gershoff notes, “as a result of this long history, corporal 
punishment has a strong intergenerational tradition in the United 
States.”242 Children who were spanked themselves tend to be more 
supportive of corporal punishment than children who have not 
been spanked.243 Christianity’s strong relationship to corporal 
punishment has had an effect too. As noted, those affiliated with 
conservative Protestant leanings are more supportive of corporal 
punishment.244 Conservative Protestant believers maintain large 
constituencies in states where corporal punishment is most 
prevalent.245 

A. The Supreme Court and Parents’ Right to Raise Their 
Child 

While the Supreme Court has never declared it to be a 
fundamental right of parents to discipline their children through 
corporal punishment, the Court has taken steps to declare certain 
rights that parents have to direct the upbringing of their 
children.246 In a broad sense, three principles can be derived from 
the jurisprudence. First, the parent-child relationship creates a 
Fourteenth Amendment parental “liberty interest” that allows 
parents to direct the upbringing of their children.247 Second, this 
 
 241. Gershoff, supra note 208, at 47. 
 242. Id. at 32. 
 243. See id. (citing Kirby Deater-Deckard et al., The Development of Attitudes About 
Physical Punishment: An 8 Year Longitudinal Study, 17 J. FAM. PSYCHOL. 351, 355–56 (2003)). 
 244. Elizabeth Gershoff et al., Parenting Influences from the Pulpit: Religious Affiliation as 
a Determinant of Parental Corporal Punishment, 13 J. FAM. PSYCHOL. 307, 312–15 (1999). See 
also Christopher G. Ellison et al., Conservative Protestantism and the Parental Use of Corporal 
Punishment, 74 SOC. FORCES 1003 (1996); John P. Hoffman et al., Conservative Protestantism 
and Attitudes Toward Corporal Punishment: 1986-2014, 63 SOC. SCI. RES. 81 (2017) (average 
levels of support for corporal punishment have remained mostly robust among less 
educated conservative Protestants, with some erosion among more highly educated 
conservative Protestants). 
 245. See generally Christopher G. Ellison, Conservative Protestantism and the Corporal 
Punishment of Children: Clarifying the Issues, 35 J. SCI. STUDY REL. 1 (1996). 
 246. See Johnson, supra note 229, at 425. 
 247. See, e.g., Pierce v. Soc’y of Sisters, 268 U.S. 510, 573 (1925); Moore v. City of East 
Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion). 
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parental right is not absolute and may become secondary to an 
interest of the State.248 And third, the use of physical force—as 
long as it is reasonable—is permitted in disciplining the child in 
the home.249 

i.  A Parent’s Limited Liberty Interest 
Pursuant to the Fourteenth 
Amendment 

In Meyer v. Nebraska,250 the seminal case on this issue, the 
Supreme Court struck down a Nebraska state law that prohibited 
the teaching of any language other than English to grade-school-
aged children.251 In this case, a teacher taught a student how to 
read in German.252 In reaching this decision, the Court noted that 
the Fourteenth Amendment: 

 
[D]enotes not merely freedom from bodily restraint 
but also the right of the individual to contract, to 
engage in any of the common occupations of life, to 
acquire useful knowledge, to marry, establish a 
home and bring up children, to worship God 
according to the dictates of his own conscience, and 
generally to enjoy those privileges long recognized 
at common law as essential to the orderly pursuit of 
happiness by free men.253 
 
In Pierce v. Society of Sisters of the Holy Names of Jesus and 

Mary,254 the Court observed that Meyer stood for the proposition 
that parents have a liberty interest in “direct[ing] the upbringing 
and education of children under their control.”255 According to 
the Court, parental interest extended to the “right . . . [and] duty, 
to recognize and prepare [children] for additional obligations.”256 

 
 248. See Prince v. Massachusetts, 321 U.S. 158, 166–67 (1944). 
 249. See Ingraham v. Wright, 430 U.S. 651 (1977). 
 250. Meyer v. Nebraska, 262 U.S. 390 (1923). 
 251. Id. at 403. 
 252. Id. at 396. 
 253. Id. at 399 (citations omitted). 
 254. Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925). 
 255. Id. at 573. 
 256. Id. 
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The Pierce case involved a dispute over what kind of authority the 
parents had to select the kind of school their children would 
attend.257 These two cases illustrate that parents have a 
fundamental right to direct the upbringing of their children 
insofar as they have a fundamental right to determine the 
educational choices for their children. The Court has yet to 
extend that right any further. 

For example, in Prince v. Massachusetts,258 the Court upheld 
the constitutionality of a Massachusetts state child labor law that 
prohibited children from selling newspapers in public places.259 
The constitutionality of the state statute was being challenged by 
the guardian of a nine-year-old girl who was distributing religious 
literature on the street during the evening.260 The petitioners 
claimed that the statute violated the child’s First Amendment right 
to the free exercise of religion and the guardian’s Fourteenth 
Amendment right to “bring up the child in the way [s]he should 
go, which . . . means to teach [her] the tenets and practices of 
their faith.”261 The Court disagreed and held that the right was 
subject to certain state restrictions regarding the welfare of 
children.262 The Court recognized that parents have the authority 
to make child-rearing decisions about their children; however, the 
Court tempered this right by noting that when parents exert 
control in a way that jeopardizes a child’s health, safety, or welfare, 
the state may use its parens patriae power to intervene to protect 
the child.263 

In Wisconsin v. Yoder,264 the Court sided on behalf of the 
parents when it determined that Amish parents should not be 
required to send their children to school beyond the eighth grade 
even though a Wisconsin state law required that children under 
the age of sixteen be enrolled in school.265 Here, as in Meyer, 
Pierce, and Prince, the Court balanced “the traditional interest of 
parents with respect to the religious upbringing of their 

 
 257. Id. at 571–72. 
 258. Prince v. Massachussets, 321 U.S. 158 (1944). 
 259. Id. at 170–71. 
 260. Id. at 160–62. 
 261. Id. at 164. 
 262. Id. at 167. 
 263. Id. at 166. 
 264. Wisconsin v. Yoder, 406 U.S. 205 (1972). 
 265. Id. at 207–09. 
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children,”266 against the state’s interest in compulsory education 
and regulating child labor.267 In balancing those interests, the 
Court determined that the Amish were not jeopardizing the 
children by withdrawing them after the eighth grade, but were 
instead preparing them for “additional obligations” that came 
with their religious upbringing.268 

In Troxel v. Granville,269 the Court, in a plurality opinion, 
held that a parent’s right to rear their child is “fundamental.”270 
However, it is Justice Stevens’s dissent, echoing the Court’s 
holdings in Prince and Yoder, that best articulates the Court’s 
position: “A parent’s rights with respect to her child have thus 
never been regarded as absolute . . . [and] a parent’s interests in a 
child must be balanced against the State’s long-recognized 
interests as parens patriae.”271 Additionally, Justice Scalia, in a 
separate dissent, articulated a similar point of view when he 
opined, “the theory of unenumerated parental rights [articulated 
in Meyer, Pierce, and Yoder] has small claim to stare decisis 
protection.”272 As it stands today, the right of parents to raise their 
children is not wholly free from governmental interference.273 

ii.  Parental Rights vs. State Interest 

Regardless of the fact that our system permits parents to 
administer corporal punishment, the degree in which that 
punishment may be exerted is still at issue among the courts.274 

 
 266. Id. at 214. 
 267. Id. 
 268. Id. at 233. 
 269. Troxel v. Granville, 530 U.S. 57 (2000). 
 270. Id. at 65. 
 271. Id. at 88 (Stevens, J., dissenting). 
 272. Id. at 92 (Scalia, J., dissenting). 
 273. See also Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 285–87 (1990) 
(upholding a Missouri requirement that family members prove by clear and convincing 
evidence that an incompetent person would wish withdrawal from life support); Parham v. 
J.R., 442 U.S 584, 604 (1979) (stating that parents do not have an absolute and 
unreviewable right to institutionalize a child); Jacobsen v. Massachusetts, 197 U.S. 11, 30–
34 (1905) (commenting upon a state statute that requires vaccination of children as 
proper exercises of the police power). 
 274. See, e.g., Cynthia Godsoe, Redefining Parental Rights: The Case of Corporal 
Punishment, 32(2) CONST. COMMENT. 281, 282–84 (2017). 
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This is primarily because the line between what is reasonable and 
what is excessive is difficult to draw.275 

Both the Model Penal Code and the Restatement embrace 
three factors by which courts determine if the punishment is 
unreasonable.276 The three factors are: (1) parental intent in 
administering the corporal punishment; (2) the nature of the 
corporal punishment; and (3) the circumstances surrounding the 
punishment.277 These standards have been embraced by state 
courts throughout the country.278 

It is well settled that a parent has a right to use reasonable 
and timely punishment, as necessary, to correct faults in his or her 
growing child.279 A parent is entitled to be the judge of what is 
required and the means to be adopted so long as it is within the 
boundaries of moderation.280 State courts have adopted, as a 
general rule, that a parent, or one in loco parentis, may inflict 
reasonable corporal punishment.281 The limitation on parents’ 
action exists if the parent inflicts excessive or unreasonable 
corporal punishment on his or her child.282 If this happens, the 
parents can be subject to an investigation283 and ultimately to 
criminal liability.284 The threshold for reasonableness is crossed 
when “a parent ceases to act in good faith and with parental 
affection and acts immoderately, cruelly, or mercilessly with a 

 
 275. Mary Kate Kearney, Substantive Due Process and Parental Corporal Punishment: 
Democracy and the Excluded Child, 32 SAN DIEGO L. REV. 1, 30 (1995). 
 276. MODEL PENAL CODE § 3.08 (1985); RESTATEMENT (SECOND) OF TORTS § 147(1) 
(1965). 
 277. MODEL PENAL CODE § 3.08 (1985); RESTATEMENT (SECOND) OF TORTS § 147(1) 
(1965). For a discussion of an alternative test, see Kearney, supra note 275, at 5. 
 278. See, e.g., People v. Ball, 317 N.E.2d 54, 57 (Ill. 1974). 
 279. Carpenter v. Commonwealth, 44 S.E.2d 419, 423 (Va. 1947). 
 280. State v. Fischer, 60 N.W.2d 105, 109 (Iowa 1953). 
 281. See, e.g., Gillett v. Gillett, 335 P.2d 736, 737 (Cal. Ct. App. 1959); State v. DeLeon, 
813 P.2d 1382, 1384 (Haw. 1991); State v. Coombs, 381 A.2d 288, 289 (Me. 1978); Bowers 
v. State, 389 A.2d 341, 348 (Md. 1978); Harbaugh v. Commonwealth, 167 S.E.2d 329, 332 
(Va. 1969). 
 282. State v. Bell, 223 N.W.2d 181, 184 (Iowa 1974) (stating if a parent inflicts 
excessive or unreasonable corporal punishment upon his/her child, the parent is subject 
to criminal liability). 
 283. Sweaney v. Ada Cty., 119 F.3d 1385, 1392 (9th Cir. 1997) (“The only way that a 
state can ensure that parents have not exceeded the limits of their responsibility to 
discipline their children is to permit public officers to investigate alleged incidents of 
child abuse and report their findings to a prosecuting authority.”). 
 284. State v. Thorpe, 429 A.2d 785, 788 (R.I. 1981); see also State v. Singleton, 705 
P.2d 825, 827 (Wash. Ct. App. 1985). 
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malicious desire to inflict pain, rather than make a genuine effort 
to correct the child by proper means.”285 

This raises the issue of whether the test is malice or 
excessiveness, and the courts appear to be unclear on this issue.286 
For example, in State v. Thorpe, the Rhode Island Supreme Court 
addressed the standard in which a parent may inflict corporal 
punishment on his or her child.287 In that case, the defendant was 
charged with the murder of his four-month-old daughter.288 The 
cause of death was severe beatings to the head and buttocks.289 Mr. 
Thorpe, when questioned under oath stated, “[w]hen I lift weights 
I get all my frustrations out. During this time I am very high 
strung. The baby wouldn’t stop crying so I spanked her ass. I 
didn’t realize how hard I hit her.”290 Thorpe’s argument was that 
there was no evidence of malice when he spanked his daughter.291 

Additionally, Thorpe stands for the principle that, “[t]here 
is no inflexible rule that defines what, under all circumstances, is 
unreasonable or excessive force.”292 In order to determine 
whether the conduct is excessive, the court must weigh a number 
of factors, most notably: the sensitivity and character of the child, 
the child’s age, sex, physical condition, as well as the particular 
offense for which the punishment was administered.293 In Thorpe, 
the court observed, “‘[e]xcessive’ is sufficient to convey the 
meaning that a parent may inflict corporal punishment to 
discipline and correct the child, but may not do so to vent his/her 
own anger or frustration on the child.”294 The rationale is that 

 
 285. Thorpe, 429 A.2d at 788 (citing State v. Hunt, 406 P.2d 208, 222 (Ariz. App. 
1965)). 
 286. Generally, courts have adopted the “excessive” standard; it is just a matter of 
interpretation as to whether “excessive” is wholly separate from “malicious” or whether it 
includes an implicit definition of “malice.” For a discussion of why “excessive” should be 
the standard see People v. Ball, 317 N.E.2d 54, 56 (Ill. 1974); Carpenter v. 
Commonwealth, 44 S.E.2d 419, 423 (Va. 1947). For a discussion of how “excessive” 
encompasses the “malice” standard see Commonwealth v. Moore, 395 A.2d 1328 (Pa. 
Super. 1978); Commonwealth v. Kramer, 371 A.2d 1008 (Pa. Super. 1977). 
 287. Thorpe, 429 A.2d at 788. 
 288. Id. at 786. 
 289. Id. 
 290. Id. at 787. 
 291. Id. 
 292. Id. at 788. 
 293. Id. 
 294. Id. 
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“the state has an urgent interest in the welfare of the child.”295 In 
any event, a parent has the ability to assert justification as a 
defense to his or her behavior.296 

iii.  The Reasonableness Standard 

Every state recognizes a parents’ ability to administer 
reasonable corporal punishment, and states have historically given 
parents broad discretion to determine what is reasonable.297 The 
state has already protected the parental right to administer 
corporal punishment, and the only way to alter such a protection 
is through the voting process.298 As Mary Kay Kearney notes, 
“[p]arents who believe that the laws unfairly restrict their right to 
discipline their children can vote to change them.”299 The same is 
true for parents who believe that the laws are unjust, those 
individuals can mobilize public support against them.300 This 
would appear to answer the question: whose responsibility is this? 
After all, John Hart Ely has argued that the place to determine 
what constitutes a fundamental right is the legislature.301 As 
advanced by Kearney, the argument is, “[w]hen the parental right 
to corporally punish one’s children is at issue, society should rely 
 
 295. Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 27 (1981). 
 296. See State v. Nathan J., 983 A.2d 1067, 1073 (Conn. 2009). 
 297. E.g., ALA. CODE § 13A-3-24 (1982); ALASKA STAT. § 11.81.430 (1989); ARIZ. REV. 
STAT. ANN. § 13-403 (1989); ARK. CODE ANN. § 5-2-605 (1987); COLO. REV. STAT. ANN. § 18-
1-703 (1990); CONN. GEN. STAT. § 53A-18 (1993); DEL. CODE ANN. TIT. 11, § 468 (1987); 
GA. CODE ANN. § 16-3-20(3) (1988); HAW. REV. STAT. § 703-309 (1993); IND. CODE ANN. § 

31-6-4-3(E) (1993); KY. REV. STAT. ANN. § 503.110 (1985); LA. REV. STAT. ANN. § 14:18(4) 

(1986); ME. REV. STAT. ANN. TIT. 17-A, § 106 (1964); MD. CODE ANN., FAM. LAW § 4- 501(2) 

(1993); MICH. COMP. LAWS ANN.§ 750.136B(6) (1993); MINN. STAT. ANN. § 609.379 (1994); 
MO. ANN. STAT. § 563.061 (1993); MONT. CODE ANN. § 45-3-107 (1993); NEB. REV. STAT. § 

28-1413 (1943); NEV. REV. STAT. § 15-200.508 (1991); N.H. REV. STAT. ANN. § 627:6 (1992); 
N.Y. PENAL LAW § 35.10 (1993); N.C. GEN. STAT. § 110-101.1 (1993); N.D. CENT. CODE § 

12.1-05-05 (1985); OHIO REV. CODE ANN. § 2919.22 (1992); OKLA. STAT. ANN. TIT. 21, § 844 

(1993); OR. REV. STAT. § 161.205 (1992); 18 PA. CONS. STAT. ANN. § 509 (1993); S.C. CODE 

ANN. § 20-7-490 (1991); S.D. CODIFIED LAWS ANN. § 22-18-5 (1993); TEX. PENAL CODE ANN. 
§ 9.61 (1994); UTAH CODE ANN. § 76-2-401 (1953); WASH. REV. CODE ANN. § 26.44.015 

(1993); WIS. STAT. ANN. § 939.45 (1993). 
 298. See Kearney, supra note 275, at 31. 
 299. Id. 
 300. See Troxel v. Granville, 530 U.S. 57, 93 (2000) (Scalia, J., dissenting) (“I have no 
reason to believe that federal judges will be better at this than state legislatures; and state 
legislatures have the great advantages of doing harm in a more circumscribed area, of 
being able to correct their mistakes in a flash, and of being removable by the people.”). 
 301. See John Hart Ely, Forward: On Discovering Fundamental Values, 92 HARV. L. REV. 5, 
29–33 (1978). 
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on the legislative process, and not look to the judiciary to establish 
such a right.”302 

The argument for leaving it up to the legislature permits 
security for the parents because they can vote.303 Children who are 
subject to corporal punishment cannot vote, therefore, their voice 
cannot be expressed at the ballot box.304 Thus, while many parents 
may use corporal punishment and have a moral justification for 
it,305 no one asks the children whether they enjoy it, welcome it, or 
believe it to be an effective disciplinary tool when making law or 
policy.306 This should be a concern for the state, and one that 
more legislatures should address. 

iv.  Can Anything Be Learned from Shifting 
Societal Norms Internationally? 

While corporal punishment is an accepted method of 
discipline in the United States, fifty-four countries have banned 
corporal punishment outright.307 The Geneva Declaration, 
adopted by the League of Nations in 1924, is often considered to 
be the first international agreement on children’s rights.308 The 
Declaration, among other things, states that a child “‘must’ be fed, 
nursed to health, helped, sheltered, and in other ways cared 
for.”309 When the United Nations (“UN”) was established in the 
aftermath of World War II, one of the first steps it took was to 
adopt the Universal Declaration of Human Rights (“UDHR”).310 
And while the UDHR does not distinguish between adults and 
children except in two instances, it establishes universal principles 
for all human beings, and those rights are “universal, inalienable, 

 
 302. Kearney, supra note 275, at 30. 
 303. Id. at 31. 
 304. Id. 
 305. See GREVEN, supra note 13, at 45. 
 306. See Gershoff, supra note 208, at 44 (describing accounts from children in New 
Zealand and the United Kingdom reveal both the physical pain and the psychological 
trauma, as well as sense of estrangement from their parents). 
 307. Diane Cole, What Happens When a Country Bans Spanking?, NPR (Oct. 25, 2018), 
https://www.npr.org/sections/goatsandsoda/2018/10/25/660191806/what-happens-whe 
n-a-country-bans-spanking. 
 308. Brian K. Gran, An International Framework of Children’s Rights, 13 ANN. REV. L. & 

SOC. SCI. 79, 84 (2017). 
 309. Id. at 85. 
 310. Id. 
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indivisible, interdependent, and interrelated.”311 Later, in 1959, 
the UN adopted the Declaration of the Rights of the Child, 
because, as the preamble states, a child “needs special safeguards 
and care, including appropriate legal protection, before as well as 
after birth.”312 It concluded, “mankind owes to the child the best it 
has to give.”313 

Sweden became the first country in the world to ban all 
corporal punishment of children.314 Their statute states: 
“[c]hildren are entitled to care, security and a good upbringing. 
They shall be treated with respect for their person and their 
distinctive character and may not be subjected to corporal 
punishment or any other humiliating treatment.”315 The law 
appears to be enacted without express reference to sanctions, 
because lawmakers conceived the prohibition as having its primary 
effect on changing social attitudes, rather than to deter individuals 
through an immediate threat of liability.316 In Sweden, change was 
gradual. Sweden first amended its parental discipline defense in 
1949 to clarify that parents could “reprimand” their children but 
not “punish” them.317 Eight years later in 1957, Sweden eliminated 
the parental discipline defense all together.318 Despite this, the 
Swedish court system continued to protect parents, predominantly 
through curtailed prosecutions and convictions.319 Two decades 
would pass before Sweden passed a law that prohibited the 
physical punishment of children.320 It took that long for societal 
attitudes to change about acceptable forms of punishment. By 
1981, only twenty-six percent of Swedes believed corporal 
punishment was “necessary.”321 To support the effort, the Swedish 
government used an effective education campaign to change the 

 
 311. Id. at 86. 
 312. G.A. RES. 1386 (XIV), at 164 (Nov. 20, 1959), https://www.unicef.org/malay 
sia/1959-Declaration-of-the-Rights-of-the-Child.pdf. 
 313. Id. 
 314. Dennis A. Olson, The Swedish Ban of Corporal Punishment, 1984 BYU L. REV. 447, 
447 (1987). 
 315. FÖRÄLDRABALK [FB] [Children and Parents Code] 6:1 (Swed.). 
 316. Olson, supra note 314, at 453–54. 
 317. Id. at 448. 
 318. Id. 
 319. Id. at 450. 
 320. Id. at 447. 
 321. Id. at 454. 
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attitudes people had towards corporal punishment and 
substantiate the policy.322 

Has Sweden’s policy achieved its desired goals? According 
to Susan Bitensky’s analysis, studies conducted in the spring of 
1994 and 1995 on the opinions of adults and middle school-aged 
children as well as their knowledge and experience of corporal 
punishment in familial context: “[t]aken together, the surveys 
show that 70% of middle school-age children and 56% of adults 
oppose all forms of physical punishment of children.”323 
Furthermore, Bitensky observes, “[a]nother 22% of adults oppose 
all forms of physical punishment in principle but admit to using 
such punishment if they are overwrought.”324 While seventy-eight 
percent of all Swedish adults believe that corporal punishment is 
intolerable, other studies have called into question the law’s 
efficacy.325 For example, in 1999 two sociologists examined the 
data surrounding Sweden’s physical punishment ban and 
concluded that criminal abuse of children actually increased over 
a thirteen year period.326 In 2005, two psychologists re-examined 
this work and reached different conclusions.327 They found that 
physical punishment of children had declined dramatically in 
Sweden.328 

In 1983, Finland enacted a statute that prohibited corporal 
punishment of children in the family.329 The law dictates: “[a] 
child shall be brought up with understanding, security and 
affection. A child must not be subdued, corporally punished or 
treated offensively in any other way. The growth of a child towards 
independence, responsibility and adulthood must be supported 
and encouraged.”330 Parents can be prosecuted for assault and also 

 
 322. Susan H. Bitensky, Spare the Rod, Embrace Our Humanity: Toward a New Legal 
Regime Prohibiting Corporal Punishment of Children, 31 U. MICH. J.L. REFORM 353, 366 
(1998). 
 323. Id. 
 324. Id. 
 325. Id. at 366–67. 
 326. Robert Larzelere & Byron Johnson, Evaluations of the Effects of Sweden’s Spanking 
Ban on Physical Child Abuse Rates: A Literature Review, 85 PSYCHOL. REP. 381, 381–92 (1999). 
 327. See Joan E. Durrant & Staffan Janson, Law Reform, Corporal Punishment and Child 
Abuse: The Case of Sweden, 12 INT’L REV. VICTIMOLOGY 139 (2005). 
 328. Id. at 139. 
 329. Id. at 140. 
 330. ACT ON CHILD CUSTODY AND RIGHT OF ACCESS, §1(3) (1983) (Fin.). 
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sued for damages.331 Like Sweden, the Finnish government also 
embarked on an extensive education campaign about better ways 
for parents to punish their children than through corporal 
punishment.332 

While corporal punishment still persists in Finland, Finns 
are significantly opposed to the practice.333 According to a recent 
study by The Central Union for Child Welfare, thirteen percent of 
Finns support corporal punishment, down from thirty-four 
percent in 2004.334 Almost all of the respondents were aware that 
corporal punishment was illegal, which was a result of on-going 
information campaigns to educate the public.335 

In 1989, the UN General Assembly adopted the most 
prominent treaty on children’s rights, the UN Convention on the 
Rights of the Child (“UNCRC”).336 The UNCRC also outlaws 
corporal punishment.337 Article 19, paragraph 1 states: 

 
Parties shall take all appropriate legislative, 
administrative, social and educational measures to 
protect the child from all forms of physical or 
mental violence, injury or abuse, neglect or 
negligent treatment, maltreatment or exploitation, 
including sexual abuse, while in the care of the 
parent(s), legal guardian(s), or any other person 
who has the care of the child.338 
 
Article 28, paragraph 2 of the UNCRC states that, 

“[p]arties shall take all appropriate measures to ensure that school 
discipline is administered in a manner consistent with the child’s 
human dignity and in conformity with the present convention.”339 

 
 331. See Bitensky, supra note 322, at 370. 
 332. PETER NEWELL, CHILDREN ARE PEOPLE TOO: THE CASE AGAINST PHYSICAL 

PUNISHMENT 86, 87–89 (1989). 
 333. SAULI HYVARINEN, FINNS’ ATTITUDES TO PARENTING AND THE USE OF CORPORAL 

PUNISHMENT, CENT. UNION FOR CHILD WELFARE 3 (2017), https://www.lskl.fi/materiaali/ 
lastensuojelun-keskusliitto/kuritusvakivalta_kysely_tiivistelma_en-1.pdf. 
 334. Id. 
 335. See NEWELL supra note 332 and accompanying text. 
 336. United Nations Convention on the Rights of the Child, Nov. 20, 1989, 1577 
U.N.T.S. 3. 
 337. Id. art. 19(1). 
 338. Id. 
 339. Id. art. 28(2). 
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Article 37, paragraph (a) provides, in part, that “[p]arties shall 
ensure that no child shall be subjected to torture or other cruel, 
inhuman, or degrading treatment or punishment.”340 The 
International Covenant on Civil and Political Rights, ratified by 
the United States, prohibits the use of “cruel, inhumane or 
degrading treatment or punishment.”341 The Human Rights 
Committee has interpreted this article to “extend to corporal 
punishment, including excessive chastisement ordered as an 
educative or disciplinary measure.”342 President Bill Clinton signed 
the UNCRC on February 16, 1995,343 but to date it has not been 
ratified by the Senate.344 Notably, some 196 countries have become 
parties to the UNCRC.345 Currently, the United States stands alone 
as the only UN member country to not have ratified this treaty.346 

In 2006, the UN published a study on violence against 
children that was followed by a General Comment highlighting 
the need for states to prohibit and eliminate corporal 
punishment.347 It stated, “[a]ddressing the widespread acceptance 
or tolerance of corporal punishment of children and eliminating 
it, in the family, schools and other settings, is not only an 
obligation of States.”348 

What do all of these policy prerogatives mean for 
children’s rights across the world? As Brian Gran observed: 

 
[f]or many aspects of children’s rights that may 
matter a great deal to young people, evidence is 
hard to find . . . More challenging is determining 
whether efforts are under way to implement a right 
and whether young people experience outcomes 

 
 340. Id. art. 37(a). 
 341. Int’l Covenant on Civ. & Pol. Rts, U.N. HUM. RTS. (1966), http://www.ohchr.o 
rg/en/professionalinterest/pages/ccpr.aspx. 
 342. Id. 
 343. Status of Ramification Interactive Dashboard, U.N. HUM. RTS., http://indicators. 
ohchr.org. 
 344. Id. 
 345. Convention on the Rts. Of the Child, U.N. HUM. RTS. (Feb. 6, 2019), http://indi 
cators.ohchr.org. 
 346. Id. 
 347. General Comment No. 8 (2006): The Right of the Child to Protection from Corporal 
Punishment & Other Cruel or Degrading Forms of Punishment, REFWORLD (Mar. 2, 2007), 
https://www.refworld.org/docid/460bc7772.html. 
 348. Id. 
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associated with rights. Identifying decoupling of 
children’s rights policies from practices is a 
significant research goal.349 
 

With that in mind, Gran also determined: 
 
Some countries with the lowest proportions of 
young people who experience violent discipline can 
be characterized as members of this international 
framework of children’s rights that seeks 
enforcement of a young person’s freedom from 
physical violence . . . Bearing in mind limitations of 
the information presented. . . this analysis finds 
mixed support of an international framework that 
takes young people’s rights seriously.350 
 
In their work assessing the global adoption of national 

policies protecting children from violent discipline in schools and 
homes, Hollie Nyseth Brehm and Elizabeth Heger Boyle found 
that the ratification of the UNCRC “is associated with the 
adoption of policies banning corporal punishment in the home 
but not in schools.”351 The international trend towards banning 
corporal punishment is recent, which correlates with the passage 
of the UNCRC.352 Consider that the adoption of policies banning 
corporal punishment in the home greatly increased throughout 
the 1990s; although, it is important to note that in a vast number 
of cases, this policy shift occurred after first banning corporal 
punishment in schools.353 Put another way, policies banning 
corporal punishment in schools serve as a predictor for policies 
banning it in the home.354 

More significantly, Brehm and Boyle concluded that 
“formal condemnation of corporal punishment is becoming a 

 
 349. See Gran, supra note 308, at 94. 
 350. Id. at 96. 
 351. Hollie Nyseth Brehm & Elizabeth Heger Boyle, The Global Adoption of National 
Policies Protecting Children from Violent Discipline in Schools and Homes, 1950-2011, 52 L. & 

SOC’Y REV. 206, 207 (2018). 
 352. Id. at 221. 
 353. Id. 
 354. Id. at 227. 
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global norm.”355 It is also true, however, that national governments 
do not always adopt policies that ensure the protection of children 
despite their fidelity to the UNCRC.356 In his research, Gran 
observed, “[t]hrough UNCRC ratification, national governments 
have indicated their intent to prevent violence against children . . . 
information suggests that many of these national governments 
have not yet followed through.”357 

Uniquely, of the countries that have abolished corporal 
punishment in its entirety, none of them have suffered backlash or 
have been forced to abolish the statute because of prevailing 
political or social winds.358 Questions remain about their 
effectiveness, however, due in significant part to the inability to 
gather data and study the impacts of the adopted policies. For 
example, the UN is hindered from monitoring national 
implementation due to a lack of reporting.359 And because the 
UNCRC does not contain any punitive measures, any lack of policy 
follow-through comes without penalty.360 In specific cases, the 
research methodology is difficult because, as Hazel Blum 
observed, “[i]t is impossible to control for the plethora of 
concurrent variables necessary to decipher what precipitates 
changes in behavior, including increased reporting of alleged 
abuse and economic and technological developments.”361 

Still, on a global level, these efforts suggest that in recent 
decades there is momentum behind policy efforts to ban corporal 
punishment. When considered alongside the ample research 
indicating the short-term and long-term consequences of corporal 
punishment, is it time for the United States to revisit its policy 
towards the discipline of children in the home? 

 
 355. Id. at 226. 
 356. See Gran, supra note 308, at 94. 
 357. Id. at 94. 
 358. Bitensky, supra note 322, at 362. 
 359. See Gran, supra note 308, at 89. 
 360. See id. 
 361. Hazel Blum, Note, Reforming (But Not Eliminating) the Parental Discipline Defense, 
49 U. MICH. J.L. REFORM 921, 935 (2016). 
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B.  Despite the International Trend, American Law and 
Attitudes Continue to Provide a Legal Justification for 
Parental Corporal Punishment in the Home 

As this Article has articulated, many believe that sacred 
duties exist for parents to raise and train their children to become 
useful and virtuous members of society, to understand obedience, 
and to reform bad habits. Broadly speaking, American law has 
been consistent in applying a privilege to parent corporal 
punishment in the home.362 All states justify physical discipline by 
parents that brings some harm without criminal liability for assault 
and battery.363 The justification defense exists to substantiate and 
buttress the independent authority parents have in raising their 
children.364 As noted above, parents and those in loco parentis may 
assert a justification for the use of corporal punishment.365 
Traditionally, many actions that would be excused under the 
defense would otherwise be considered criminal in nature.366 
Overall, however, there is sufficient strain created by the search 
for a standard or a test that sufficiently balances family 
independence and the well-being of the child. 

States generally have approached the defense in different 
ways. Primarily, the influence for the defense was established at 
common law.367 Currently, states rely either on case law precedent 
or have codified the common law in state statute.368 Regardless of 
the mechanism by which states permit the defense, it is available 
and controversial. 

This came to light several years ago when former 
Minnesota Vikings football player Adrian Peterson beat his four-
year-old son with a tree branch after his son pushed another one 

 
 362. See Jason M. Fuller, Comment, The Science and Statistics Behind Spanking Suggest 
that Laws Allowing Corporal Punishment Are in the Best Interests of the Child, 42 AKRON L. REV. 
243, 259 (2009). 
 363. Cynthia Godsoe, Redefining Parental Rights: The Case of Corporal Punishment, 32 
CONST. COMMENT. 281, 290 (2017). 
 364. Id. at 289. 
 365. Id. at 291. 
 366. Id. at 290–91. 
 367. Johnson, supra note 229, at 434–35 (relying on the writings of Blackstone to 
support the influence of the common law in giving rise to the defense of justification). 
 368. See Young, supra note 38, at 9–22 (detailing state laws and common law 
precedents regarding the parental justification defense). 
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of Peterson’s children off a motorbike video game.369 The beating 
“allegedly resulted in numerous injuries to the child, including 
cuts and bruises to the child’s back, buttocks, ankles, legs and 
scrotum, along with defensive wounds to the child’s hands.”370 
Peterson was eventually indicted by a Texas grand jury. In his 
defense, his attorney indicated, “Adrian is a loving father who 
used his judgment as a parent to discipline his son. He used the 
same kind of discipline with his child that he experienced as a 
child growing up in east Texas.”371 Peterson ultimately pled no 
contest to misdemeanor reckless assault, rather than felony child 
abuse, as part of a plea deal with prosecutors.372 

Today, states and courts have been unable to draw a clear 
line between what amounts to reasonable behavior and what 
amounts to abuse.373 The problem is not simply with the language 
of state statutes, but with the standard in which the courts 
interpret those statutes. In most states excessive punishment is 
determined by what is reasonable.374 From the perspective of both 
sides, it is a subjective test that can only be decided on a case by 
case basis, and until the standard is defined in a manner 
consistent throughout all fifty states, confusion will persist. 

Even if the confusion could be reconciled, the issue of 
prosecutorial discretion remains.375 Every state permits some 
physical harm, and some go further and permit parental discipline 

 
 369. Des Bieler, The Details of Adrian Peterson’s Arrest Are Disturbing, WASH. POST (Sept. 
12, 2014), https://www.washingtonpost.com/news/early-lead/wp/2014/09/12/the-detail  
s-of-adrian-petersons-arrest-are-disturbing/?utm_term=.8556440e4e76. 
 370. Id. 
 371. Id. 
 372. Eric Prisbell & Brent Schrotenboer, Adrian Peterson Avoids Jail Time in Child Abuse 
Case, USA TODAY (Nov. 4, 2014), https://www.usatoday.com/story/sports/nfl/vikings 
/2014/11/04/adrian-peterson-minnesotavikings-child-abuse-plea-deal-misdemeanor/184 
66197.  
 373. See State v. Meinert, 594 P.2d 232 (Kan. 1979) (holding that the words 
“unjustifiable physical pain” were vague); People v. Hicks, 386 N.W.2d 660 (Mich. Ct. 
App. 1986) (holding that the language “habitually causes or permits the health of a child 
to be injured” was not overbroad and did not impede constitutionally protected conduct); 
State v. Suchomski, 567 N.E.2d 1304 (Ohio 1991) (determining the extent to which “any 
injury” may be defined under Ohio law). For a proposed alternative see Johnson, supra 
note 229, at 470. For a discussion of the different models of statutory defenses see Young, 
supra note 38, at 11–23. 
 374. See Thorpe, 429 A.2d 785 (R.I. 1981). 
 375. See Amie N. Ely, Prosecutorial Discretion as an Ethical Necessity: The Ashcroft 
Memorandum’s Curtailment of the Prosecutor’s Duty to Justice, 90 CORNELL L. REV. 238 (2004). 
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as long as it does not risk “severe bodily injury or death.”376 
Prosecutors, like judges, have been conditioned to support 
parental rights, and an attitudinal shift away from justifying 
parental conduct when it comes to child discipline is something 
that, as with similar shifts in Europe, would only come gradually, if 
at all. It has been a long time since Blackstone articulated the 
bedrock legal principle that parents have the power to “lawfully 
correct his child, being under age, in a reasonable manner . . . this 
being for the benefit of his education.”377 And besides, societal 
norms change, particularly as it pertains to private conduct—that 
is, conduct that takes place in the home and in a family context. 
America is no longer a place where slavery, marital rape, and 
other forms of domestic violence are acceptable.378 Why then 
should America continue to harken back to biblical times, to 
colonial times, to justify corporal punishment? 

One answer to this, as this Article noted previously, is the 
lack of data demonstrating that banning parental corporal 
punishment in the home definitively advances or constrains 
beneficial child development.379 If you believe its critics, Sweden’s 
parental corporal punishment ban has had mixed results.380 There 
is a vocal constituency who have argued that Sweden’s parental 
approach “is creating a generation of arrogant young adults who 
lack social empathy, personal resilience and, after a childhood of 
pampering, are destined to be bitterly disappointed in life.”381 
Those that criticize the Swedish system cite to rises in anxiety 
disorders, self-harming cases, and child obesity, despite a social 

 
 376. MODEL PENAL CODE § 3.08(1) (A.L.I. 2015) (applies a parental privilege when 
“(a) the force is used for the purpose of safeguarding or promoting the welfare of the 
minor, including the prevention or punishment of his misconduct; and (b) the force used 
is not designed to cause or known to create a substantial risk of causing death, serious 
bodily injury, disfigurement, extreme pain or mental distress or gross degradation”). 
 377. HERBERT BROOM & EDWARD A. HADLEY, COMMENTARIES ON THE LAWS OF 

ENGLAND 556 (William Maxwell & Son, Henry Sweet, and Stevens & Sons. 1869). 
 378. See, e.g., Jill Elaine Hasday, Contest and Consent: A Legal History of Marital Rape, 88 
CALIF. L. REV. 1375 (2000). 
 379. See supra notes 364–368 and accompanying text. 
 380. See supra notes 323–328 and accompanying text. 
 381. Judith Woods, Have Sweden’s Permissive Parents Given Birth to a Generation of 
Monsters, TELEGRAPH (Feb. 13, 2014), https://www.telegraph.co.uk/women/mother-
tongue/10636279/Have-Swedens-permissive-parents-given-birth-to-a-generation-of-monste 
rs.html. 
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structure that places children’s rights high on Sweden’s priority 
list.382 

If we consider even one of these metrics, childhood 
obesity, and apply it to the United States, it is difficult to find any 
correlation between a rise in childhood obesity and corporal 
punishment. Consider that the United States ranks fourth among 
nations with the highest rate of childhood obesity in the world.383 
Within the United States, Mississippi, Alabama, and Arkansas are 
among the nine states with the highest rates of childhood obesity, 
and they are also among the states where corporal punishment is 
the most prevalent.384 What does that ultimately mean? It is 
unclear, as we know that the root causes of childhood obesity are 
poverty, food insecurity, and a lack of safe recreational options.385 
Conversely, data also indicates that childhood obesity in America 
is most prevalent in African-American communities, which also 
demonstrate some of the highest rates of corporal punishment use 
in the home.386 This is not to imply a correlation; significant 
research would need to be performed to understand the 
relationship, if any, between childhood obesity, race, and corporal 
punishment in the United States. Be that as it may, there is on-
going work to understand what factors are associated with policies 
to ban corporal punishment in the home.387 
 
 382. In Sweden, parents have the opportunity to take up to two years of parental leave 
when they have a child. See Erin Killian, Parental Leave: The Swedes are the Most Generous, 
NPR (Aug. 8, 2011), https://www.npr.org/sections/babyproject/2011/08/09/139121410 
/parental-leave-the-swedes-are-the-most-generous. Childcare is also heavily subsidized, and 
Sweden offers free parenting courses. Id. 
 383. OBESITY AND THE ECONOMICS OF PREVENTION: FIT NOT FAT, OECD (2010), 
https://read.oecd-ilibrary.org/social-issues-migration-health/obesity-and-the-economics-
of-prevention_9789264084865-en. 
 384. Laura Moser, Students in the South Still Get Paddled in Schools. A Lot. In 2015., 
SLATE (Oct. 21, 2015), https://slate.com/human-interest/2015/10/corporal-punishment-
deep-south-students-still-paddled-in-schools.html. 
 385. See Andrew Subica et al., Community Organizing for Healthier Communities, 51 AM. J. 
PREVENTATIVE MED. 916, 916–25 (2016). 
 386. Obesity in African Children, AFRICAN AM. WELLNESS PROJECT (Sept. 25, 2018), 
https://www.aawellnessproject.org/obesity-african-american-children/. 
 387. See Brehm & Boyle, supra note 351, at 207: 
 

We find that women and children’s interests appear to be linked, as 
the percentage of women in parliament is positively associated with 
bans on corporal punishment in schools and in the home. We also 
find that public (i.e. school) policies tend to precede home policies, 
just as women’s rights policies addressed the public sphere (e.g., 
voting, employment rights) before the private sphere (e.g. domestic 
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Sweden remains the predominant test case in significant 
part because it was the first nation in the world to implement a 
ban on corporal punishment in the home.388 As previously noted, 
there are arguments that the ban has been effective, particularly at 
shifting parental attitudes and curbing its usage.389 At the same 
time, Sweden’s approach is not free from criticism.390 What makes 
America’s circumstance different? Why, in light of overwhelming 
data substantiating the harms that result from the use of corporal 
punishment in the home, has America been resistant to change? 

In my view, the answer to this question is four-fold: (1) 
generally, America continues to view corporal punishment as an 
effective disciplinary tool, particularly in the South where it is the 
most prevalent;391 (2) corporal punishment remains part of the 
normative disciplinary structure among certain ethnic, religious, 
politically-minded populations;392 (3) judges, prosecutors, and 
lawmakers are predisposed to defer to parents to determine how 
best to raise their children as evidenced by matters like the Adrian 
Peterson case where the injuries to the child were severe, but did 
not rise to the level of felony child abuse;393 and (4) people, 

 
violence). Yet countries with greater ethnic fractionalization have 
lower odds of adopting policies that regulate children’s rights in the 
home. 
 

Id. 
 388. See supra notes 323–328 and accompanying text. 
 389. Edwards, supra note 36, at 1018–19. 
 390. See Woods, supra note 381. 
 391. “Sixty-five percent of Americans approve of spanking children,” according to an 
ABC News poll released in November of 2017. Julie Crandall, Poll: Most Approve of Spanking 
Kids, ABC NEWS, https://abcnews.go.com/US/ story?id=90406&page=1 (last visited Feb. 
15, 2019, 10:25 AM). Fifty percent of parents reported spanking their children at home, 
which was the same from a decade ago, according to the same poll. Id. In the South, 
where corporal punishment is the most prevalent, sixty-two percent of parents spank their 
children, and seventy-three percent of parents approve of corporal punishment as a 
disciplinary tool in the home. Id. 
 392. See Harry Enten, Americans’ Opinions on Spanking Vary by Party, Race, Region, and 
Religion, FIVETHIRTYEIGHT (Sept. 15, 2014, 4:49 PM), https://fivethirtyeight.com/feature 
s/americans-opinions-on-spanking-vary-by-party-race-region-and-religion. 
 393. This was the highest profile child abuse case in recent memory, and the manner 
in which it was handled by the prosecutor and the judge illustrates this point. Brian 
Murphy, Prosecutor in Adrian Peterson Case Decries Decision to Waive PSA, TWIN CITIES 

PIONEER PRESS, https://www.twincities.com/2015/08/05/vikings-prosecutor-in-adrian-pet 
erson-case-decries-decision-to-waive-psa (last updated Oct. 25, 2015, 1:30 AM). Peterson 
was sentenced to two years of probation, which was ultimately reduced to nine months by 
State District Judge Kelly Case. Id. Requirements were also waived for Peterson to 
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regardless of any affiliation, are more apt to justify and impose 
corporal punishment if they were disciplined the same way as a 
child.394 

C. A Justification for Reevaluating America’s Approach to 
Corporal Punishment in the Home 

It remains that parents are afforded the ability, albeit 
narrow in certain jurisdictions, to rely on corporal punishment as 
a disciplinary tool.395 While the United States Constitution does 
not specifically grant this right and the United States Supreme 
Court remains silent, states have taken it upon themselves to 
provide parental protections for this form of discipline.396 Matters 
of privacy, culture, and religion continue to encourage corporal 
punishment in the home despite efforts over the years to curb 
other forms of violence in the home, most notably domestic 
abuse.397 What makes the relationship between the parent and 
child different than the relationship between two adults? It 
depends on one’s perspective of where the child sits in the family 
structure. That is to say, whether you view children as parental 
property.398 That distinction, after all, is what has separated 
children into a different class—one that permits adults to do 
things to them that otherwise is prohibited towards other adults.399 
This inequity has critics of corporal punishment questioning 
 
complete a public service announcement about child abuse, check in monthly with a 
probation officer, and undergo mandatory drug tests. Id. In response, Montgomery 
County (Texas) District Attorney Brett Ligon, the lead prosecutor in the case, stated 
“[t]his is unfortunate because we had an opportunity to move the dialogue on child abuse 
in a positive direction and now we are all left with the feeling that this case and those 
conversations are disappointingly cut short.” Id. 
 394. Gershoff, supra note 208, at 32 (“Parents, after all, learn most of their lessons 
about how to be a parent from their own parents. It is thus not surprising that adults’ 
support for corporal punishment is significantly related to whether they believe their own 
parents were supportive of the practice and whether they themselves were physically 
punished as children.”). 
 395. Roy, supra note 1, at 555–56. 
 396. See Sweaney v. Ada Cty., 119 F.3d 1385, 1389–92 (9th Cir. 1997) (holding that 
U.S. Supreme Court precedent does not provide parents with a clearly established federal 
constitutional right to discipline their children via corporal punishment). See also 
Urbonya, supra note 23, 430–31. 
 397. Gershoff, supra note 208, at 31–32. 
 398. See Barbara Bennett Woodhouse, “Who Owns the Child?” Meyer and Pierce and the 
Child as Property, 33 WM. & MARY L. REV. 995, 997, 1002–03, 1036–38, 1041–50, 1112–14 
(1992). 
 399. Bitensky, supra note 322, at 438–39. 
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whether, as with other forms of abusive physical conduct, it 
offends human dignity.400 As Bitensky observes: 

 
That corporal punishment of children is a 
widespread practice in the United States means 
personal despair and suffering for the millions of 
men and women who have been subjected to such 
punishment—regardless of whether they are aware 
of the origin of their tribulations. This, of course, is 
bad in itself but the tragedy does not end there. The 
fact is that corporal punishment is thought by some 
to have played a decisive role in promoting man’s 
inhumanity on a societal scale.401 
 
This echoes a sentiment that Gershoff observed regarding 

the social and medical sciences: “[t]hese high prevalence rates are 
in stark contrast to the growing consensus within the social and 
medical sciences that the risks for substantial harm from corporal 
punishment outweigh any benefit of immediate child 
compliance.”402 Corporal punishment sends the message, as David 
Orentlicher has argued, “that the way to deal with anger or to 
resolve disputes is through the imposition of physical force, i.e. 
‘might makes right.’”403 Spanking a child does not teach 
motivation or cooperation.404 Furthermore, children learn to 
believe that love and hitting go together.405 As Orentlicher 
observed, “[t]o the child, the parent employing corporal 
punishment is saying that the people who love you the most, your 
parents, are the most likely people, and possibly the only people, 
to hit you.406 Corporal punishment can arouse a desire on behalf 

 
 400. Id. at 437 n.413. 
 401. Id. at 432. 
 402. Gershoff, supra note 208, at 31–32. 
 403. David Orentlicher, Spanking and Other Corporal Punishment of Children by Parents: 
Overvaluing Pain, Undervaluing Children, 35 HOUS. L. REV. 147, 158 (1998) (referencing 
Kim J. Overby, Pediatric Health Supervision, in RUDOLPH’S PEDIATRICS 1, 27 (Abraham M. 
Rudolph et al. eds., 20th ed., Appleton & Longe 1996)). 
 404. Young, supra note 38, at 47 (referencing ELEANOR SLEGEL & LINDA SLEGEL, KEYS 

TO DISCIPLINING YOUR CHILD 68 (1995)). 
 405. Orentlicher, supra note 403, at 158. 
 406. Id. (referencing Murray A. Strauss & Carrie Yodanis, Corporal Punishment by 
Parents: Implications for Primary Prevention of Assaults on Spouses and Children, 2 U. CHI. L. 
SCH. ROUNDTABLE 35, 37–38 (1995)).  
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of the child for retaliation and revenge.407 Children who are 
subject to corporal punishment are also prone to other types of 
deviant behavior, including “cheating, lying, bullying, 
disobedience, and breaking things deliberately.”408 Experts have 
found that criminals are typically people who underwent corporal 
punishment.409 And yet corporal punishment persists in the 
United States despite momentum abroad to ban the practice 
altogether. Should the United States reevaluate its approach, and 
if so, how would it go about doing it? 

i.  Should the United States reevaluate its 
approach to corporal punishment in 
the home? 

The United States has regularly made decisions that govern 
the conduct of children. For example, states have laws governing 
marriage, voting, driving, and drinking.410 More recently, there 
has been a growing domestic and international debate over 
whether parents should be obligated to vaccinate their children.411 
And as the Court in Prince determined, the State has a parens 
patriae power to protect children’s well-being.412 But as Sweden 
experienced, change in this arena comes gradually, and while 
there is substantial evidence that corporal punishment in the 
home has adverse effects in the short-term and long-term, America 
lacks the political and social will for change. That, and it would 
take a deliberate and concentrated public awareness campaign (as 
Sweden and Finland produced)413 to persuade parents that the 
government was not infringing on their private conduct while, at 
the same time, dictating to them how to raise their child. Such 
dramatic measures in America are implausible at this time, in 

 
 407. Young, supra note 38, at 49. 
 408. Orentlicher, supra note 403, at 158. 
 409. Bitensky, supra note 322, at 432–33. 
 410. See Alan Greenblatt, What is the Age of Responsbility?, GOVERNING (Oct. 1, 2009), 
http://www.governing.com/topics/public-justice-safety/What-is-the-Age.html. 
 411. Julia Belluz, The Global Crackdown on Parents who Refuse Vaccines for their Kids Has 
Begun, VOX (last updated Feb. 19, 2018), https://www.vox.com/science-and-health/2017 
/8/3/16069204/vaccine-fines-measles-outbreaks-europe-australia. 
 412. Prince v. Massachusetts, 321 U.S. 158, 166 (1944). 
 413. See supra notes 323–45 and accompanying text. 
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large part because of the support for corporal punishment among 
evangelical Christians, African-Americans, and Republicans.414 

While there is international momentum in favor of 
banning corporal punishment altogether, the United States’ 
position has remained steadfast since 1995.415 It is telling, however, 
that the only other country in the world not to have ratified the 
UNCRC is Somalia, where lawlessness, violent crime, clan violence, 
and banditry are common.416 It is bad company, but that does not 
necessarily mean it is bad policy. 

As a Methodist, I am influenced by teachings in the same 
manner, I suppose, an Evangelical Christian or any other is, and 
Methodism has encouraged members of the church to “adopt 
discipline methods that do not include corporal punishment of 
their children.”417 Of the arguments supporting the resolution, 
the Methodist Church observed, “some research has associated 
corporal punishment with increased aggression in children and 
adults, increased substance abuse, increased risk of crime and 
violence, low self-esteem, and chronic depression.”418 Additionally, 
our attention is directed towards loving thy neighbor and living in 
peace with one another.419 Based on those principles it is difficult 
to advocate for anything short of an outright ban on corporal 
punishment. It is an empathetic and kinder approach. But it is a 
tricky premise in light of our religious protections to justify a shift 
in policy solely on religious grounds. Rather, where I see religion 
playing a role—and where I feel we must be sensitive to it—is in 
private, personal conduct. That includes child discipline. 

This is one reason why a policy that banned corporal 
punishment in the home would be fraught with challenges. Here, 
I discuss three significant challenges: (1) the likely 

 
 414. See Enten, supra note 392. 
 415. See Why Won’t America Ratify the UN Convention on Children’s Rights?, THE 

ECONOMIST (Oct. 7, 2013), https://www.economist.com/the-economist-explains/2013/ 
10/06/why-wont-america-ratify-the-un-convention-on-childrens-rights  (stating that since 
1995, the Senate has yet to ratify the UNCRC, thus raining opposed to banning corporal 
punishment). 
 416. UN Rights Mechanism Needed to Document Violations and Provide Accountability in 
Somalia, HUMAN RIGHTS WATCH (Sept. 27, 2017), https://www.hrw.org/news/2017/09/ 
27/un-rights-mechanism-neededdocument-violations-and-provide-accountability-somalia. 
 417. THE BOOK OF RESOLUTIONS OF THE UNITED METHODIST CHURCH No. 3088 
(2012). 
 418. Id. 
 419. Id. No. 3141. 
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disproportionate impact on African-Americans; (2) the potential 
infringement on the Free Expression Clause; and (3) the 
implication on parents’ due process rights under the Fourteenth 
Amendment. 

a. The Disproportionate Impact on the African-American 
Community 

Based on the evidence available, this change is certain to 
disproportionately affect African-Americans, who engage in 
corporal punishment in the home with greater frequency than any 
other ethnic group.420 Should this effect matter? Stacy Patton 
argues that the practice needs to stop altogether.421 In an 
interview, Patton observed: 

 
Our entire ecosystem is full of this negative imagery, 
negative stereotypes and predictions about black 
children. We were always a problem described by 
the larger white world, and our parents internalized 
those messages, and you could see them come out 
in the way they parented us from a place of fear. 
And so the beatings were designed as some kind of 
[preventative measure] to save us from going to 
prison, for example. But if beating black children 
were so successful in keeping us out of prison, we 
wouldn’t be having this conversation about mass 
incarceration and police brutality.422 
 

In a paper for the American Psychological Association, Patton 
argued: 

 
[W]hile hitting children is prevalent in black 
communities, contrary to popular belief, it is not an 
intrinsic cultural tradition. Black parents have 
legitimate fears about the safety of their children, 

 
 420. Enten, supra note 392. 
 421. See generally STACEY PATTON, SPARE THE KIDS: WHY WHUPPING CHILDREN WON’T 

SAVE BLACK AMERICA (Beacon Press: 2017). 
 422. Aisha Harris, Against Spanking: An Interview with Stacey Patton, SLATE (Apr. 6,   
2017), http://www.slate.com/articles/double_x/doublex/2017/04/it_s_time_for_black_ 
america_to_stop_spanking_its_kids_ says_author_stacey.html. 
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and the overwhelming majority believe physical 
discipline is necessary to keep black children out of 
the streets, out of prison or out of police officers’ 
sight. And far too many parents argue that 
“whupping” children is a distinctly black tradition. 
This belief, however heartfelt, is wrong.423 
 
This extends beyond the African-American community and 

impacts other ethnic groups.424 Establishing a bright-line rule, as 
many academics have discussed, is infeasible, if and until the ban 
on corporal punishment is universal.425 But a legal ban alone is not 
all that it is required—the culture must ban it as well.426 In their 
research, Brehm and Boyle concluded that legislation banning 
corporal punishment in the home is less likely in countries with 
high levels of ethnic diversity.427 They noted, “In countries with 
diverse populations, members of minorities may support 
alternative ways of dealing with violent discipline because they are 
concerned about the consequences of greater policing in the 
private sphere.”428 As such, the implications of a corporal 
punishment ban on various ethnic groups in America may be 
significant and result in unintended consequences beyond what 
even has been contemplated in this article. 

b. The Free Exercise Clause 

Banning corporal punishment in the home may infringe 
on the Free Exercise Clause of the First Amendment. In Yoder, the 
 
 423. Stacey Patton, Corporal Punishment in Black Communities: Not an Intrinsic Cultural 
Tradition but Racial Trauma, AM. PSYC. ASSOC. (Apr. 2017), http://www.apa.org/pi/f 
amilies/resources/newsletter/2017/04/racial-trauma.aspx. Compare LaShaun Williams, 
Spanking is Part of Black Culture, N. Y. TIMES (Aug. 14, 2011), https://www.nytimes.com/ 
roomfordebate/2011/08/14/is-spanking-a-black-and-white-issue/spanking-is-part-of 
(arguing that corporal punishment is an acceptable, common form of discipline among 
African-Americans), with Blum, supra note 361, at 944 (“The effects of criminalization, 
including the stigma effects, would be disproportionately absorbed by the black 
community.”). 
 424. See Tamara L. Taillieu et al., Age, Sex, and Racial Differences in Harsh Physical 
Punishment: Results from a Nationally Representative United States Sample, 38 CHILD ABUSE & 

NEGLECT 1885 (2014). 
 425. See Alison Dundes Renteln, Corporal Punishment and the Cultural Defense, 73 L. 
CONTEMP. PROB. 253, 277 (2010). 
 426. Id. at 278. 
 427. Brehm & Boyle, supra note 351, at 227. 
 428. Id. 
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Court determined that requiring Amish children to attend school 
against their religious beliefs violated the Free Exercise Clause.429 
In that case, the Amish belief was rooted in the Older Order 
Amish’s literal interpretation of biblical commands to live apart 
from the world and worldly influences.430 It is less clear whether 
proponents of the Bible, as a matter of interpretation, would be 
similarly situated to the Amish’ position in Yoder. The mere 
disagreement between Methodists and Evangelicals bears this out. 
And, as Bitensky observed, “[i]n reaching its holding the majority 
made clear that the Court did not have before it a situation where 
parents’ and children’s interests were at loggerheads.”431 Yoder is a 
unique case insofar as there was a specifically held religious belief, 
rather than religiously motivated conduct.432 Would evangelicals, 
for argument’s sake, be able to demonstrate facts that would make 
their case analogous to Yoder? On its face, that would appear 
difficult, particularly if there was evidence that children opposed 
the practice. Even still, varying interpretations of the Bible result 
in different conclusions, the justification of corporal punishment 
being only one of them. To me, this suggests that corporal 
punishment is not part of a belief system consistent with the facts 
in Yoder, but rather conduct informed by one’s particular 
affiliation within Protestantism. This makes a claim for First 
Amendment protection under Yoder questionable. 

c. The Parental Liberty Interest 

Having considered two potential ramifications of a 
corporal punishment ban, it is important to finally consider what 
effect banning corporal punishment in the home would have on a 
parent’s limited liberty interest. To be clear, the Court has held 
that no one is entitled to be wholly free from restraint. In an early 
twentieth century case, Jacobsen v. Massachusetts,433 the Court 
stated: 

 
But the liberty secured by the Constitution of the 
United States to every person within its jurisdiction 

 
 429. Wisconsin v. Yoder, 406 U.S. 205, 209 (1972). 
 430. Id. at 216–17. 
 431. Bitensky, supra note 322, at 460. 
 432. See Yoder, 406 U.S. at 205. 
 433. See Jacobsen v. Massachusetts, 197 U.S. 11 (1905). 
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does not import an absolute right in each person to 
be, at all times and in all circumstances, wholly 
freed from restraint. There are manifold restraints 
to which every person is necessarily subject for the 
common good. On any other basis organized society 
could not exist with safety to its members.434 
 
However, the Court’s reasoning in Meyer, Pierce, and Troxel 

cannot be overlooked.435 I return to Justice Scalia’s dissent in 
Troxel where he observed that “unenumerated parental rights have 
no claim of stare decisis protection.”436 There is little debate about 
this; this Article and the breadth of scholarship on parental rights 
makes clear those rights can be limited by the State.437 That being 
the case, child rearing is, as the plurality in Troxel made clear, 
“fundamental.”438 How then might an outright ban of corporal 
punishment in the home survive a constitutional challenge on due 
process grounds? I do not believe that it would. And when 
considering societal norms in America today, the challenge of 
limiting parental discipline to non-physical means is even greater. 
This is not to suggest that adults using physical force against 
children is morally defensible: I do not believe that it is. The 
detrimental effects of corporal punishment on children are 
apparent and well-documented, and in that spirit, I can desire for 
behavioral norms in America to change. 

To that end, continued attention to these issues from 
political leaders, advocates, prosecutors, and judges will eventually 
encourage that change. But as this Article also notes, it is not 
necessarily the role of the courts to usher in that change. State 
legislatures have, over time, enhanced their child abuse laws to 
protect children from abuse in the home.439 Legislatures can and 
should continue to examine the effects that corporal punishment 
has on child development, and, depending on state circumstances, 

 
 434. Id. at 26. 
 435. See Troxel v. Granville, 530 U.S. 57 (2000); Pierce v. Soc’y of Sisters, 268 U.S. 510 
(1925); Meyer v. Nebraska, 262 U.S. 390 (1923). 
 436. Troxel, 530 U.S. at 91. 
 437. Id. 
 438. Id. at 57. 
 439. Hollie Hendrickson & Kate Blackman, State Policies Addressing Child Abuse and 
Neglect, NAT’L. CONF. STATE LEGISLATORS 3 (Aug. 2015), http://www.ncsl.org/Portals/ 
1/Doc uments/Health/StatePolicies_ChildAbuse.pdf. 
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should also not shy away from exercising its parens patriae 
responsibilities along with its political will. After all, children 
require strong advocates—they do not have the vote to express 
their preferences at the ballot box. 

As a society, we are regularly in possession of new empirical 
evidence, and societal norms change. In time it may be necessary 
to narrow parental rights when it comes to physical discipline. 
Despite my personal views, rooted in my faith, America is not 
ready for that level of systemic change, at least not attitudinally. 
That will not always be the case, which is why continued study, 
scholarship, and debate is necessary. 

D. Legislative Reform 

States should commit to alleviating the challenges that put 
stress on families. When welfare benefits are prevalent, and 
impoverished families can gain access to medical care, child care, 
and food assistance, it helps reduce the pressures of deep 
poverty.440 As a report from the National Conference of State 
Legislatures concluded: 

 
Parental stress, for example—including the 
emotional or financial anxiety associated with 
raising a child—is often identified as a risk factor 
for child abuse and neglect. Conversely, safe, stable, 
nurturing relationships and environments help 
prevent child abuse and neglect. Creating 
supportive environments for families and 
strengthening social support networks that reduce 
parental isolation and teach positive parenting 
strategies are examples of protective factors—
parents with more social support and strategies to 
cope with stress may be less likely to neglect or 
abuse their children.441 
 

 
 440. See Arloc Sherman & Tazra Mitchel, Economic Security Programs Help Low-Income 
Children Succeed Over Long Term, Many Studies Find, CTR. ON BUDGET & POLICY PRIORITIES 

(July 17, 2017), https://www.cbpp.org/research/poverty-and-inequality/economic-securi 
ty-programs-help-low-income-children-succeed-over. 
 441. See Hendrickson & Blackman, supra note 439. 
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America should invest, as Sweden did, in nationwide 
education initiatives and training courses for parents so that they 
have access to parenting tools, knowledge about child 
development, along with an understanding about the lasting 
effects of physical discipline—particularly if they are raising 
children in difficult conditions. 

Finally, states with broad parental justification statutes 
should revisit them and consider whether granting wide latitude to 
parents to physically discipline their child is in society’s best 
interest. States have, while respecting the role and legal rights of 
parents, instated reforms that limit how far the law will allow the 
parents to go in terms of physical harm to their own child.442 Thus, 
state legislatures should give serious consideration to the ample 
social science data available that will help inform what measures 
are necessary to both protect the autonomy of parents and the 
rights of the child. 

V.  CONCLUSION 

There is no doubt that the issue of corporal punishment is 
a difficult one, both as a matter of law and as a matter of public 
policy. The international community has witnessed positive effects 
from education campaigns focused on teaching parents about 
alternative discipline measures.443 America lags behind the rest of 
the modern world in making the ban on corporal punishment in 
public schools a national priority. Because Congress has yet to 
make abolishing corporal punishment in public schools a priority, 
that opportunity is left to the states. Based on overwhelming 
evidence, it is clear that the time has come for the remaining 
states to ban the practice of corporal punishment in public 
schools. It does not matter that the Supreme Court affords states 
the rights to rely on it as a disciplinary tool—corporal punishment 
in school is ineffective and inhumane. Teacher-student discipline 
must evolve with the times, particularly in places where it still has 
not, like Mississippi, Alabama, and Arkansas. A significant change 
in state policy would demonstrate a commitment to the principle 
 
 442. See, e.g., DEL. CODE ANN. tit. 11, § 468 (2019) (prohibiting parents from 
throwing, kicking, cutting, and striking with a closed fist); UTAH CODE ANN. § 76-2-401 
(2019) (prohibiting corporal punishment that results in fractured bones, intracranial 
bleeding, and internal organ damage). 
 443. See Gershoff, supra note 208, at 54. 
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that children have a right to bodily integrity.444 Furthermore, such 
a change would dictate to the rest of the world that there is no 
role for corporal punishment in American public education—
amplifying that it has no societal benefit resulting from its use.445 

The emerging international perception is that corporal 
punishment has no place in the home either.446 All too often, 
parents inflict severe harm on their children and then rely on the 
need to discipline as justification for their behavior.447 It will 
require responsible state legislatures to continue to work on 
delineating a bright line between what is tolerable as a disciplinary 
measure and what is intolerable as abuse. The hundreds of 
thousands of children who have suffered at the hands of school 
administrators, teachers, and even their own parents demand that 
someone protect them. 

 

 
 444. See Vacco v. Quill, 521 U.S. 793, 807 (1997) (discussing the rights of bodily 
integrity and freedom from unwarranted touching as “well-established, traditional 
rights”). 
 445. See Orentlicher, supra note 403, at 172 (suggesting that “[i]f there is to be a role 
for corporal punishment, that role must be justified by some substantial benefit in order 
to overcome the presumption that people must not be assaulted without their consent”). 
 446. See Gershoff, supra note 208, at 54. 
 447. See supra notes 228–32 and accompanying text. 


