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ONE	STATE	AWAY:	THE	NEED	FOR	RATIFICATION	OF	
THE	EQUAL	RIGHTS	AMENDMENT	IN	A	JUSTICE	
KAVANAUGH,	CONSERVATIVE	COURT	ERA	

ALEXANDRIA	C.	DEAN†	

I.	INTRODUCTION

n	 a	 #MeToo,	 post-Kavanaugh	 confirmation	 hearing	 era,	
coverage	 of	 the	 Equal	 Rights	 Amendment	 (“ERA”)	 has	

experienced	 a	 resurgence	 of	 national	 attention.1	 New	 York	
Representative	Carolyn	Maloney	spoke	out	urging	that	the	#MeToo	
Movement	was	“‘just	more	fuel	[for]	why	we	need	an	Equal	Rights	
Amendment.’”2	 At	 the	 2019	 State	 of	 the	 Union	 Address,	
congresswomen	donned	“ERA	Yes”	pins	 in	support	of	 ratification.3	
Most	recently,	2020	presidential	candidate	Kamala	Harris	solidified	
her	stance	as	a	proponent	of	the	Equal	Rights	Amendment	making	it	
her	goal	to	push	for	the	ERA	if	elected.4	

The	 current	political	 culture	 is	 reflective	of	when	Congress	
ratified	the	ERA	in	1972.5	Women	are	speaking	out	against	violence	

	 †	.		Alex	Dean	is	a	native	of	Roanoke	Rapids,	North	Carolina.		She	graduated	in	2017	
from	Wake	Forest	University	and	will	graduate	in	2020	from	Wake	Forest	University	School	
of	Law.		

1. Nicole	 Gaudiano,	 ‘Me	 Too’	movement	 renews	 Equal	 Rights	 Amendment	 push,	USA
TODAY	(Nov.	18,	2017,	7:12	AM),	https://www.usatoday.com/story/news/politics/2017/1	
1/18/me-too-movement-renews-equal-rights-amendment-push/875903001.	

2. Id.
3. Anna	North,	Why	women	are	wearing	“ERA	Yes”	buttons	at	the	State	of	the	Union,	VOX	

(Feb.	5,	2019,	9:57	PM),	https://www.vox.com/2019/2/5/18213072/era-yes-state-of-the-
union-equal-rights-amendment.	

4. Chloe	Angyal,	Kamala	Harris	 Says	 It’s	Time	To	Make	Women	Full	Citizens	At	Last, 
MARIE	CLAIRE	 (Feb.	 27,	 2019),	 https://www.marieclaire.com/politics/a26551159/kamala-
harris-equal-rights-amendment.	

5. Jacqueline	 Thomsen,	 Congress	 holds	 first	 Equal	 Rights	 Amendment	 hearing	 in	 36 
years	amid	 ratification	push,	THE	HILL	(Apr.	30,	2019,	4:15	PM),	https://thehill.com/home	
news/house/441430-lawmakers-hear-testimony-on-equal-rights-amendment-amid-push-
for-ratification.		
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and	sexism	at	unprecedented	rates.6	Social	media	platforms,	where	
the	#MeToo	movement	gained	 its	most	 recent	 traction	and	where	
activism	continues	to	ignite,	play	a	crucial	role	in	rallying	support	for	
an	amendment	designed	to	ensure	gender	equality.		

In	 addition	 to	 the	 trending	 social	 media	 activism,	 an	
unprecedented	number	 of	women	have	 earned	 their	 own	 seats	 in	
Congress.7	Women	currently	hold	one	hundred	of	the	four	hundred	
and	 thirty-five	 seats	 in	 the	 House	 of	 Representatives.8	 While	 this	
certainly	is	not	equal	to	the	number	of	seats	occupied	by	men,	it	is	an	
increase	 from	 the	 previous	 record	 of	 eighty-four	 women	 in	 the	
House.9	

This	 Comment	will	 analyze	 the	 history	 of	 the	 Equal	 Rights	
Amendment	and	situate	the	likelihood	and	effects	of	ratification	in	
our	 current	 oxymoronic	 political	 culture—a	 culture	 in	 which	 the	
United	States	is	experiencing	tension	between	the	highest	number	of	
women	to	ever	sit	in	Congress	with	the	right-leaning	Supreme	Court	
with	Justice	Kavanaugh’s	recent	confirmation.10	

First,	this	Comment	will	discuss	the	background	and	history	
of	 the	 Equal	 Rights	 Amendment.	 In	 the	 Background	 section,	 this	
Comment	 will	 detail	 the	 two	most	 common	 strategies	 that	 states	
have	employed	to	force	ratification.	The	Background	section	will	also	
include	the	likelihood	that	the	Equal	Rights	Amendment	would	pass	
in	 light	 of	 the	 ten-year	 ratification	 deadline.	 Next,	 the	 Analysis	
section	will	discuss	Constitutional	Law	as	it	currently	stands,	and	the	
effect	that	an	Equal	Rights	Amendment	would	likely	have	on	the	level	
of	 Constitutional	 review.	 Additionally,	 the	 Analysis	 section	 will	
discuss	various	shortcomings	of	the	United	States	Supreme	Court	in	
gender	 equality	 efforts,	 and	 why	 the	 Equal	 Rights	 Amendment	 is	
necessary	 to	 remedy	 these	 issues	 and	 practically	 address	 gender	
equality	efforts	in	the	United	States.	

6. Elizabeth	 Blair,	Women	 Are	 Speaking	 Up	 About	 Harassment	 And	 Abuse,	 But	Why
Now?,	NPR	(Oct.	27,	2017,	4:40	PM),	https://www.npr.org/2017/10/27/560231232/wom	
en-are-speaking-up-about-harassment-and-abuse-but-why-now.	

7. Mary	Jordan,	Record	number	of	women	heading	to	Congress,	WASH.	POST	(Nov.	8,	201	
8),https://www.washingtonpost.com/politics/record-number-of-women-appear-headed-
for-congress/2018/11/06/76a9e60a-e1eb-11e8-8f5f-a55347f48762_story.html?noredirect	
=	on&utm_term=.53c09eb3440c.	

8. Id.
9. See	id.
10. Sheryl	Gay	Stolberg,	Kavanaugh	Is	Sworn	In	After	Close	Confrontation	Vote	in	Senate,

N.Y.	 TIMES	 (Oct.	 6,	 2018),	 https://www.nytimes.com/2018/10/06/us/politics/brett-kavan	
augh-supreme-court.html.	
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II.	BACKGROUND

A. History	of	the	Equal	Rights	Amendment

The	Women’s	Political	Party	first	proposed	the	Equal	Rights	
Amendment	in	1923	when	Alice	Paul	introduced	it	at	the	Seneca	Falls	
Convention.11	In	the	midst	of	the	feminist	wave	of	the	1970s,	the	U.S.	
House	of	Representatives	passed	the	ERA	in	1971;	in	1972,	the	U.S.	
Senate	approved	the	ERA	and	sent	it	the	states	for	ratification.12	

The	ERA	would	ensure	that	“equality	of	rights	under	the	law	
shall	not	be	denied	or	abridged	by	the	United	States	or	any	State	on	
account	 of	 sex.”13	 Initially,	 it	 was	 popular	 among	 the	 states	 with	
twenty-two	 states	 voting	 to	 ratify	 the	 ERA	 within	 the	 first	 year	
following	 approval	 by	 the	 Senate.14	However,	 this	 traction	 slowed	
significantly	in	subsequent	years	after	the	ERA	gained	backlash	from	
Americans,	including	parents	who	feared	sending	their	daughters	to	
war	by	way	of	the	draft.15	

At	the	time,	the	political	culture	was,	in	part,	a	battle	between	
1970s	feminists	and	anti-feminists,	including	Phyllis	Schlafly,	a	vocal	
opponent	of	the	ERA.16	Mrs.	Schlafly’s	“STOP	ERA”	campaign	was	a	
far	 cry	 from	 the	 “ERA	Yes”	 campaign	 current	 congresswomen	 are	
supporting.17	Mrs.	Schlafly	rallied	for	the	“rights	of	the	wife,”	which	
she	thought	would	be	threatened	by	the	ratification	of	the	ERA.18	As	
her	last	overtly	political	act	before	her	death	in	September	2016,	Mrs.	
Schlafly	endorsed	then-Presidential	candidate	Donald	Trump.19	

11. Walt	Gable,	Way	Back	When	in	Seneca	County:	Alice	Paul	Championed	women’s	rights,
FINGER	LAKES	TIMES	 (Apr.	 22,	 2012),	 https://www.fltimes.com/lifestyle/local_history/way-
back-when-in-seneca-county-alice-paul-championed-women/article_2d5bdd7a-8a3e-11e1-
ad41-0019bb2963f4.html.	

12. Walt	Gable,	Looking	Back:	Seneca	Falls,	the	birthplace	of	the	ERA,	FINGER	LAKES	TIMES
(Dec.	9,	2018),	https://www.fltimes.com/lifestyle/looking-back-seneca-falls-the-birt	hplace-
of-the-era/article_f98e388d-4708-5ad1-b0fb-2b0777773401.html.	

13. Frontiero	v.	Richardson,	411	U.S.	677,	687	(1973).
14. Gable,	supra	note	12.
15. Kim	Phillips-Fein,	The	Two	Women’s	Movements,	THE	NATION	(June	1,	2017),	https

://www.thenation.com/article/two-womens-movements.		
16. Id.
17. Id.
18. Ritu	Prasad,	Women's	Equal	Rights	Amendment	sees	 first	hearing	 in	36	years,	BBC

NEWS,	(Apr.	30,	2019),	https://www.bbc.com/news/world-us-canada-44319712.	
19. Leading	up	to	the	2016	election,	Phyllis	Schlafy	urged	voters	to	get	behind	Trump

for	 religious	 reasons,	 endorsing	him	 for	his	alleged	Christian	 faith	and	evangelical	 efforts.	
Valerie	 J.	 Nelson,	 “Don’t	 Call	Me	Ms.	 ...	 It	Means	Misery”:	 Phyllis	 Schlafly,	 Anti-Feminist	 and	
Conservative	 Activist,	 Dies	 at	 92,	 L.A.	 TIMES,	 Sept.	 5,	 2016,	 https://www.latimes.	
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B. Current	State	of	the	Equal	Rights	Amendment

Currently,	 a	 total	 of	 thirty-eight	 states	 (three-fourths	 of	
states)	 need	 to	 say	 “ERA	 Yes”	 to	 make	 the	 ERA	 part	 of	 the	
Constitution.20	As	of	2019,	thirty-seven	states	have	voted	to	ratify	the	
ERA,	 falling	 just	 shy	 of	 the	 thirty-eight-state	 requirement.21	
Ratification	has	proven	 to	be	a	 slow	process	with	only	 two	states,	
Nevada	 and	 Illinois,	 having	 ratified	 since	 1977,	 and	 since	 then	
several	states	having	rescinded	their	ratification.22	Among	the	twelve	
states	that	refuse	to	ratify	are	North	Carolina,	Virginia,	and	Arizona.23	
As	recently	as	February	2019,	Virginia	officially	voted	to	strike	down	
the	 ERA,	 rejecting	 the	 opportunity	 to	 tip	 the	 scales	 in	 favor	 of	
ratification.24	In	January	2019,	the	Virginia	Senate	passed	the	federal	
ERA	 and	 sent	 the	 amendment	 to	 the	House	 of	 Delegates	 for	 their	
approval.25	The	ERA	then	died	in	the	Virginia	House	of	Delegates	in	
February	2019.26	

Most	 recently,	 North	 Carolina	 Senator	 Floyd	 McKissick	
introduced	 the	 federal	 ERA	 in	 North	 Carolina.27	 If	 North	 Carolina	
ratified	the	ERA,	it	would	be	the	thirty-eighth	and	final	state	needed	
to	 reach	 the	 three-fourths	 threshold	 required	 to	 pass	 an	
amendment.28	However,	Senator	McKissick	expressed	his	concerns	

com/local/obituaries/la-me-phyllis-schlafly-snap-story.html;	 Eugene	 Scott,	 When	 Phyllis	
Schlafly	made	the	case	for	Trump,	CNN	(Sept.	7,	2016),	https://www.cnn.com/2016/09/07/	
politics/phyllis-schlafly-donald-trump-book/index.html.	

20. Ratification	 By	 State,	 EQUAL	 RIGHTS	 AMENDMENT,	 https://www.equalrightsamend
ment.org/era-ratification-map.	

21. Id.
22. Id.
23. Id.
24. Mike	 Murillo,	 Va.	 lawmakers	 strike	 down	 federal	 Equal	 Rights	 Amendment	 bills,	

WTOP	 (Feb.	 10,	 2018),	 https://wtop.com/virginia/2018/02/va-lawmakers-strike-down-
federal-equal-rights-amendment-bills.	

25. Laura	Vozzella,	Virginia	Senate	Passes	Federal	Equal	Rights	Amendment,	WASH.	POST
(Jan.	 15,	 2019),	 https://www.washingtonpost.com/local/virginia-politics/virginia-senate-
passes-federal-equal-rights-amendment/2019/01/15/9836d4fe-18f5-11e9-88fe-
f9f77a3bcb6c_story.html.		

26. Graham	Moomaw,	Va.	House	GOP	defeats	 last-ditch	effort	 to	 force	ERA	vote,	doom
gender-equality	proposal	for	the	year,	RICHMOND	TIMES	(Feb.	21,	2019),	http://www.richm	
ond.com/news/virginia/government-politics/general-assembly/va-house-gop-defeats-last-
ditch-effort-to-force-era/article_c21b30ce-e6b2-582d-77022805a7ae.html.	

27. Diane	 Adame,	 N.C.	 could	 be	 the	 last	 state	 needed	 to	 ratify	 the	 Equal	 Rights
Amendment,	THE	DAILY	TAR	HEEL	(Mar.	21,	2019),	https://www.dailytarheel.com/article/2	
019/03/	era-amendment-nc-0320.	

28. Id.
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with	other	North	Carolina	senators	and	representatives	not	giving	
the	bill	the	support	needed	to	ratify.29	

C. Ratification	Deadline

In	addition	to	the	hurdle	requiring	three-fourths	of	states	to	
ratify	the	ERA,	there	is	also	a	time	limit	that,	if	enforced,	is	another	
barrier	to	ratifying	the	ERA.30	There	are	two	main	strategies	scholars	
suggest	 to	 get	 around	 the	 ratification	 deadline:	 the	 “fresh	 start”	
proposal	and	the	“three	state	strategy.”31	

The	“fresh	start”	proposal	would	require	a	new	version	of	the	
ERA	to	be	introduced	to	Congress.32	This	has	been	done	twice	since	
the	original	ERA	was	passed	by	Congress	and	sent	 to	 the	states	 in	
1972,	most	recent	time	in	2017.33	The	trouble	with	the	“fresh	start”	
proposal	 is	 that	 it	 would	 essentially	 start	 over	 the	 ratification	
process.34	A	new	proposed	amendment	would	have	to	take	the	same	
course	 as	 all	 other	 amendments:	 a	 two-thirds	 approval	 by	 both	
chambers	of	Congress,	then	handing	it	over	to	the	states	for	a	three-
fourths	ratification.35	However,	a	positive	potential	outcome	of	the	
“fresh	start”	proposal	is	that	new	versions	would	presumably	have	
different	 language	than	the	1972	version,	which	could	 incorporate	
our	modern	understandings	of	sex	and	gender.36	

The	 “three-state	 strategy,”	 perhaps	 has	 been	 the	 more	
popular	approach	of	the	two.37	The	three-state	strategy	essentially	
ignores	the	ratification	deadline	and	says	that	if	enough	states	vote	
to	ratify	the	Amendment,	then	it	will	pass	despite	the	fact	that	it	is	
outdated.38	 This	 strategy	 came	 in	 light	 of	 the	 Twenty-Seventh	
Amendment	 which	 was	 “rediscovered”	 and	 ratified	 almost	 two	
centuries	after	it	was	first	introduced.39	What	is	different	about	the	

29. Id.
30. Lyle	Denniston,	How	far	is	ERA	from	being	put	in	the	Constitution?,	CONST.	DAILY	BLOG

(Mar.	 8,	 2019),	 http://constitutioncenter.org/blog/how-far-is-era-from-being-put-in-the-
constitution.com.	

31. Thomas	Neale,	The	Proposed	Equal	Rights	Amendment:	Contemporary	Ratification	
Issues,	CONG.	RES.	SERV.	(July	18,	2018),	https://fas.org/sgp/crs/misc/R42979.pdf.	

32. Id.
33. Id.	at	2.
34. Id.	at	17.
35. Id.
36. Id.	at	3.
37. Id.	at	5.
38. See	id.	at	17.
39. Id.
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ERA	is	that	it	has	an	imposed	ratification	deadline.40	This	is	different	
from	the	Twenty-Seventh	which	did	not	have	an	ratification	deadline	
in	the	proposed	amendment.41	

Scholars	 interpret	 the	debate	over	 the	 ratification	deadline	
through	the	lens	of	Dillon	v.	Gloss	and	Coleman	v.	Miller.42	In	1921,	the	
Supreme	Court	held	in	Dillon	that	it	is	within	the	power	of	Congress	
to	 place	 a	 ratification	 deadline	 on	 proposed	 Constitutional	
amendments.43	The	Court	in	Coleman,	decided	after	Dillon	 in	1939,	
held	 that	 where	 there	 is	 no	 ratification	 deadline	 imposed	 by	
Congress,	 it	assumes	 that	 the	proposed	Constitutional	amendment	
remains	ripe	for	ratification	indefinitely.44	Proponents	of	the	ERA	use	
this	 case	 law	 as	 support	 for	 ratification	 despite	 the	 elapsed	
deadline.45	 However,	 opponents	 argue	 that	 since	 the	 original	
introduction	 of	 the	 ERA,	 it	 has	 been	 increasingly	 common	 for	
proposed	amendments	to	contain	ratification	deadline	provisions.46	

III.	ANALYSIS

A. Level	of	Scrutiny

As	 Constitutional	 law	 currently	 operates,	 under	 the	 Equal	
Protection	 Clause	 of	 the	 Fourteenth	 Amendment,	 sex	 is	 a	 quasi-
suspect	class	afforded	intermediate	scrutiny.47	This	means	that	the	
burden	 is	 on	 the	 state	 to	 prove	 an	 important	 state	 interest	 and	 a	
substantial	relationship	between	this	interest	and	the	state	action.48	
Under	this	same	framework,	race,	national	origin,	and	alienage	are	
the	 three	 classes	 awarded	 strict	 scrutiny	 requiring	 the	 state	 to	
establish	a	compelling	state	interest	with	a	narrowly	tailored	fit.49	All	
other	classes	are	subject	to	low-level	rational	basis	review,	with	the	

40. See	id.	at	21.
41. See	id.
42. See	e.g.,	Allison	L.	Held	et	al.,	The	Equal	Rights	Amendment:	Why	the	ERA	Remains

Legally	Viable	and	Properly	Before	the	States,	3	WM.	&	MARY	J.	WOMEN	&	L.	113,	114–15	(1997).	
43. Dillon	v.	Gloss,	256	U.S.	368,	375–76	(1921).
44. Coleman	v.	Miller,	307	U.S.	433,	452–54	(1939).
45. Neale,	supra	note	31,	at	24–25.
46. Id.	at	26.
47. See	e.g.,	Craig	v.	Boren,	429	U.S.	190	(1976).
48. Id.	at	198.
49. See	e.g.,	Loving	v.	Virginia	388	U.S.	1,	11	(1967)	(applying	strict	scrutiny	to	declare	

laws	against	interracial	marriages	unconstitutional).	



DEAN_PUBLISH.DOCX (DO NOT DELETE) 11/10/19  10:50 AM 

2019] ONE STATE AWAY 7 

exception	 of	 the	 class	 of	 illegitimate	 children	which,	 like	 sex,	 gets	
intermediate	scrutiny.50	

Constitutional	law	jurisprudence	has	evolved	since	the	days	
of	Bradwell	v.	Illinois	in	1872.	In	Bradwell,	a	married	woman	applied	
for	a	license	to	practice	law	in	the	state	of	Illinois.51	The	Court	held	
that	 the	 right	 to	 practice	 law	 is	 not	 protected	 by	 the	 Privileges	&	
Immunities	clause	of	 the	Constitution,	and	that	 the	state	of	 Illinois	
had	a	legitimate	interest	in	protecting	the	“incapacity”	of	women.52	

More	than	one	hundred	years	later	in	1976,	the	Court	in	Craig	
v. Boren	 applied	 intermediate	 scrutiny	 to	 sex-based	 classifications
for	the	first	time.53	In	Boren,	an	Oklahoma	statute	prohibited	the	sale
of	3.2%	beer	to	males	under	the	age	of	 twenty-one	and	of	 females
under	the	age	of	eighteen.54	Plaintiffs	appealed	the	District	Court’s
ruling	 on	 the	 basis	 that	 this	 Oklahoma	 statute	 was	 constitutional
because	 of	 the	 correlation	 between	 drunk	 male	 driving	 and
Oklahoma’s	interest	in	public	health	and	safety.55	The	Supreme	Court
in	 its	 review	held	 that	 the	Oklahoma	 statute	was	 unconstitutional
because	 classifications	 of	 gender	 should	 serve	 an	 important
governmental	 interest	and	should	be	 “substantially	 related”	 to	 the
state	action.56

Twenty	 years	 later	 in	 1996,	 the	 Court	 in	 United	 States	 v.	
Virginia	 slightly	 elevated	 up	 intermediate	 scrutiny	 for	 sex-based	
classifications	in	which	state	action	was	designed	to	deny	women	a	
benefit.57	 In	 United	 States	 v.	 Virginia,	 Justice	 Ginsburg	 applied	 an	
“exceedingly	 persuasive	 test”	 that	 functions	 as	 more	 than	 mere	
intermediate	 scrutiny	 but	 less	 than	 strict	 scrutiny.58	 In	 this	 case,	
Virginia	Military	Institute	(VMI)	had	a	practice	of	only	accepting	men	
into	the	school.59	The	Court	held	that	this	sex-discriminatory	process	
was	unconstitutional	because	Virginia	failed	to	show	an	“exceedingly	

50. See	San	Antonio	 Indep.	Sch.	Dist.	 v.	Rodriguez,	411	U.S.	959	 (1973)	 (declining	 to	
extend	 heightened	 scrutiny	 to	 socioeconomic	 class);	 Clark	 v.	 Jeter,	 406	 U.S.	 164	 (1988)	
(analyzing	a	state	statute	affecting	illegitimate	children	with	intermediate	scrutiny).	

51. Bradwell	v.	Illinois,	83	U.S.	130,	130	(1872).
52. Id.	at	139.
53. Craig	v.	Boren,	429	U.S.	190	(1976).
54. Id.	at	192.
55. Id.
56. Id.	at	198.
57. United	States	v.	Virginia,	518	U.S.	515	(1996).
58. See	id.	at	533.
59. Id.	at	515.



DEAN_PUBLISH.DOCX (DO NOT DELETE) 11/10/19  10:50 AM 

8 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:1 

persuasive	 interest”	 for	 implementing	 such	 a	 practice.60	 Virginia	
pointed	 to	 the	 benefits	 of	 same	 sex	 education	 as	 its	 persuasive	
interest.61	In	coming	to	this	conclusion,	Justice	Ginsburg	recognized	
that	 the	 benefits	 of	 same	 sex	 education	 could	 be	 an	 exceedingly	
persuasive	 interest,	 but	 she	 did	 not	 accept	 that	 this	 was	 actually	
Virginia’s	interest.62	

Presumably,	if	the	ERA	is	ratified	by	three-fourth	of	states,	it	
will	elevate	sex	to	a	suspect	class,	which,	like	race,	will	receive	strict	
scrutiny	review.	Some	critics	fight	back	and	say	that	the	Equal	Rights	
Amendment	 is	 a	 moot	 point	 or	 “irrelevant”	 after	 Title	 VII	 and	
Fourteenth	Amendment	protections.63	For	example,	George	F.	Will,	a	
columnist	 for	The	Washington	Post	opined	that	“the	ERA	would	be	
either	 a	 constitutional	 nullity	 or	 license	 for	 unconstrained	 judicial	
improvising.”64	 However,	 this	 columnist	 and	 other	 like-minded	
individuals	 fail	 to	 acknowledge	 that	 current	 Supreme	 Court	
protections	 are	 subject	 to	 subsequent	 limiting	decisions	 that	 have	
the	potential	to	chip	away	at	any	progress	women	have	made	before	
the	Court.	As	recently	as	2007,	infamous	anti-feminist	Phyllis	Schlafly	
published	 an	 article	 saying	 “[t]he	 current	 plan	 to	 revive	 the	
amendment	 is	 so	 outrageously	 dishonest	.	.	.	[it]	 will	 again	 be	
rejected	by	the	American	people.”65	These	critics	fail	to	articulate	any	
danger	 or	 negative	 consequences	 that	 passing	 a	 national	 Equal	
Rights	Amendment	could	potentially	bring.66	

60. Id.	at	517.
61. Id.	at	521–22.
62. Id.	at	533–34.
63. Michael	 McGough,	 The	 Supreme	 Court	 has	 made	 the	 Equal	 Rights	 Amendment

irrelevant,	L.A.	TIMES	(Aug.	12,	2014,	11:02	AM),	https://www.latimes.com/nation/la-ol-er	a-
women-constitution-20140812-story.html.	

64. George	F.	Will,	The	Equal	Rights	Amendment	is	dead.	It	should	stay	that	way.,	WASH.
POST	 (June	 13,	 2018),	 https://www.washingtonpost.com/opinions/the-equal-rights-amen	
dment-is-a-farce-thats-ended-in-tragedy/2018/06/13/322cb18e-6e77-11e8-bf86-
a2351b5ece99_story.html.			

65. Phyllis	Schlafly,	'Equal	rights'	for	women:	wrong	then,	wrong	now,	L.A.	TIMES	(Apr.	8,
2007,	12:00	AM),	https://www.latimes.com/la-op-schafly8apr08-story.html.	

66. See,	e.g.,	id.
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B. Shortcomings	of	the	Supreme	Court	in	Gender
Equality	Efforts

The	 very	 nature	 of	 Supreme	 Court	 precedent	 is	 that	 its	
doctrines	can	be	overturned	by	subsequent	decisions.67	The	limiting	
effect	of	the	Supreme	Court	on	women’s	rights	can	be	seen	time	and	
time	again.68	For	example,	in	United	States	v.	Morrison,	the	Court	held	
that	the	Violence	Against	Women	Act	of	1994	was	unconstitutional.69	
In	 Morrison,	 a	 female	 Virginia	 Tech	 student	 brought	 a	 civil	 suit	
against	 two	male	 students	 who	 raped	 her	 in	 an	 effort	 to	 recover	
under	42	U.S.C.	§	13981.70	Section	13981,	commonly	known	as	the	
Violence	 Against	Women	Act,	would	 allow	 plaintiffs	 to	 recover	 as	
victims	of	gender-based	violence.71	

Congress	passed	§	13981	under	authority	of	the	Commerce	
Clause	after	Wickard	v.	Filburn	expanded	the	Congress’	power	under	
the	Commerce	Clause	to	all	action	that	has	a	“substantial	economic	
effect	 on	 interstate	 commerce.”72	 The	 Court	 decided	 to	 limit	
expansion	of	the	federal	commerce	power	with	Morrison	in	deciding	
that	§	13981	was	an	unconstitutional	exercise	of	Congress’	power.73	
The	Court	held	that	“[g]ender-motivated	crimes	of	violence	are	not,	
in	any	sense	of	the	phrase,	economic	activity.”74	The	Court	essentially	
ignored	the	fact	that	gender-motivated	crime	infiltrates	all	areas	of	
our	economy	and,	as	one	scholar	said,	“devalued	women’s	material	
activity	 and	 contributions	 and	 erased	 the	 documented	 financial	
losses	caused	by	women’s	violations.”75	

The	 ERA	 is	 uniquely	 beneficial	 because	 it	 would	 enshrine	
gender	equality	into	the	Constitution.76	Not	only	would	this	increase	

67. William	N.	 Eskridge,	 Jr.,	Overruling	 Statutory	 Precedents,	 76	 GEO.	 L.J.	 1361,	 1361	
(1988).	

68. See,	e.g.,	United	States	v.	Morrison,	529	U.S.	598,	602	(2000).
69. Id.	at	613.
70. Id.	at	602–03.
71. Id.	at	605–06.
72. 42	U.S.C.	§	13981	(1994);	Wickard	v.	Filburn,	317	U.S.	111,	125	(1942)	(holding	that

Plaintiff,	who	grew	his	own	wheat	to	feed	his	livestock	and	family,	could	be	regulated	because	
of	the	substantial	effect	that	a	cumulative	number	of	otherwise	isolated	farmers	would	have	
on	the	market).		

73. Morrison,	529	U.S.	at	613.
74. Id.
75. Catharine	A.	MacKinnon,	Disputing	Male	Sovereignty:	On	United	States	v.	Morrison,	

114	HARV.	L.	REV.	135,	146	(2002).	
76. See	Bridget	L.	Murphy,	The	Equal	Rights	Amendment	Revisited,	94	NOTRE	DAME	L.	REV.

937,	955.	
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the	level	of	scrutiny	to	strict	scrutiny	when	sex	discrimination	cases	
go	before	the	Supreme	Court,	but	it	would	also	ensure	that	certain	
women’s	rights	such	as	abortion	rights,	property	rights,	family	law	
and	other	areas	that	differentiate	on	the	basis	of	sex	or	gender	can	
no	 longer	 do	 so,	 especially	 in	 a	 way	 that	 is	 harmful	 and	
discriminatory	to	women.	

C. Why	the	Equal	Rights	Amendment	is	Necessary	to
Remedy	These	Shortcomings

As	laid	out	 in	the	previous	section,	tipping	the	scales	of	the	
Supreme	 Court	 can	 have	 serious	 consequences	 in	 the	 outcome	 of	
cases	that	are	divisive	along	political	lines	or	are	in	some	way	socially	
charged.77	For	example	it	is	clear	that	Roe	v.	Wade	is	that	it	is	not	an	
absolute	protection	for	abortion	rights.78	The	Court	in	1973	in	Roe	v.	
Wade	held	that	a	Texas	state	law	barring	a	woman’s	right	to	abortion	
is	unconstitutional.79	In	this	decision,	the	Court	adapted	a	trimester	
system	 for	 abortion	 in	 which	 it	 is	 unconstitutional	 to	 regulate	
abortion	during	the	first	trimester.80	After	the	first	trimester,	a	state	
law	can	regulate	abortion	in	narrowly	tailored	ways	to	protect	the	
health	and	safety	of	the	mother;	these	regulations	would	be	subject	
to	strict	scrutiny.81	Even	under	Roe	v.	Wade,	states	can	allow	for	late-
term	abortions	to	save	the	mother’s	life.82	

Almost	twenty	years	later	in	1992,	the	Court	decided	Planned	
Parenthood	 v.	 Casey,	which	 considered	 the	 constitutionality	 of	 the	
Pennsylvania	 Abortion	 Control	 Act.83	 In	 Planned	 Parenthood,	 the	
Court	 officially	 rejected	 the	 trimester	 system	 and	 implemented	 a	
line-of-viability	 standard.84	 In	 doing	 this,	 the	 Court	 replaced	 the	
previously-imposed	 strict	 scrutiny	 standard	 on	 the	 basis	 of	 a	
fundamental	 right	 an	 “undue	 burden”	 standard	 for	 the	 right	 to	
choose.85	This	allowed	the	state	to	regulate	abortion	after	the	line	of	
viability	as	long	as	the	regulation	did	not	place	an	undue	burden	on	

77. See	id.
78. See	Roe	v.	Wade,	410	U.S.	113	(1973).
79. Id.
80. Id.	at	149–50.
81. Id.
82. Id.	at	139.
83. Planned	Parenthood	v.	Casey,	505	U.S.	833,	833	(1992).
84. Id.	at	834.
85. Id.
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the	mother.86	Whether	 a	 state	 action	 is	 an	 undue	 burden	 is	 to	 be	
decided	 on	 a	 fact-by-fact	 basis,	 but	 certain	 laws	 such	 as	 a	 state-
mandated	twenty-four-hour	waiting	period	and	parental	permission	
for	minors	are	not	considered	undue	burdens.87	

Practically,	Planned	Parenthood	narrows	 the	holding	of	Roe	
because	the	line	of	viability	will	potentially	be	earlier	than	the	first	
trimester.88	Viability	is	the	point	at	which	a	fetus	can	survive	outside	
of	 the	 womb	 before	 reaching	 a	 full-term	 pregnancy.89	 It	 is	 to	 be	
understood	 both	 in	 terms	 of	 biology	 and	 technology,	 with	 both	
factors	working	 together	 to	 preserve	 the	 life	 of	 the	 fetus.90	 In	 the	
United	States	and	other	countries	with	advanced	medicine	practices,	
viability	is	reported	to	occur	at	about	twenty-four	weeks	gestation.91	
At	this	point	in	gestation,	about	fifty	percent	of	fetuses	will	survive	
outside	 of	 the	 womb.92	 Modern	 medicine,	 which	 includes	 new	
technologies	and	various	fetal	care	practices,	has	increased	the	line	
of	viability	since	Roe	and	Planned	Parenthood	were	decided,	and	will	
continue	 to	 do	 so	 as	 advancements	 in	 the	 field	 of	 medicine	 and	
technology	 progress.93	 In	 fact,	 the	 earliest	 a	 fetus	 has	 survived	
outside	of	the	womb	was	in	2014	at	a	gestation	of	twenty-one	weeks	
and	four	days.94	

Currently,	forty-three	states	have	laws	restricting	abortion	at	
various	stages	of	pregnancy.95	Under	Roe	and	Planned	Parenthood,	as	
the	line	of	viability	expands,	abortion	will	become	more	restricted.	
This	brings	two	threats:	first,	that	viability	will	erode	any	abortion	
rights,	 and	 second,	 an	 increasingly	 conservative	 court	 will	 decide	

86. Id.	at	876.
87. Id.	at	838.
88. See	generally	id.
89. H.	Breborowicz,	Limits	of	Fetal	Viability	and	Its	Enhancement,	5	EARLY	PREGNANCY	49	

(2001).	
90. Id.
91. Id.
92. Id.
93. See	id.
94. Mom	pleads	with	doctor	to	resuscitate	baby	delivered	at	21	weeks.	“Miracle”	daughter

is	now	a	healthy	toddler,	USA	TODAY	(Nov.	14,	2017,	3:01	PM),	https://www.usatoday.com/st	
ory/news/nation-now/2017/11/14/mom-delivers-earliest-premature-baby-ever-and-
chooses-resuscitate-miracle-aughter-now-healthy-toddle/861386001.	

95. Abortion	regulations	by	state,	BALLOTPEDIA,	https://ballotpedia.org/Abortion_regu
ltions_by_state	(last	visited	Aug.	5,	2019).	
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cases	that	favor	even	more	restrictive	abortion	laws.96	However,	with	
a	federal	ERA,	abortion	rights	have	the	potential	to	be	enshrined	in	
the	Constitution	and	will	not	be	limited	by	outdated	Supreme	Court	
precedent	 that	 becomes	 increasingly	 expansive	 as	 technology	
develops.97	

Various	states	have	their	own	state	equal	rights	amendments	
which	 have	 forced	 the	 courts	 in	 those	 states	 to	 strike	 down	
restrictive	abortion	laws.98	For	example,	a	Connecticut	court	in	Doe	
v. Maher	 struck	 down	 a	 Connecticut	 law	 restricting	 funding	 for
abortions	 funded	 by	 state	 Medicaid	 services.99	 In	 addition	 to
Constitutional	violations,	 the	Connecticut	superior	state	court	held
that	 this	 Connecticut	 law	 was	 in	 violation	 of	 the	 Equal	 Rights
Amendment	of	the	state	of	Connecticut.100	This	is	just	one	example	of
a	 state	 equal	 rights	 amendment	protecting	women’s	 rights	 in	 that
respective	state.101

Another	 example	 is	New	Mexico	 Right	 to	 Choose/NARAL	 v.	
Johnson,	 a	 1998	 ruling	 from	 the	 New	Mexico	 Supreme	 Court	 that	
struck	 down	 a	 New	 Mexico	 law	 that	 restricted	 state	 funds	 for	
abortions	 under	 state	 Medicaid	 services.102	 Again,	 in	 Johnson,	 the	
court	determined	that	this	restrictive	rule	could	not	stand	under	New	
Mexico’s	state	Equal	Rights	Amendment.103	The	court	said:	

the	 Department’s	 rule	 violates	 New	Mexico’s	 Equal	
Rights	 Amendment	 because	 it	 results	 in	 a	 program	
that	 does	 not	 apply	 the	 same	 standard	 of	 medical	
necessity	 to	 both	men	 and	women,	 and	 there	 is	 no	
compelling	justification	for	treating	men	and	women	
differently	with	respect	to	their	medical	needs	in	this	
instance.104	

96. See	 Stephanie	Russell-Kraft,	Wanna	Save	Roe	 v.	Wade?	Don’t	 Look	To	The	Courts,	
DAILY	BEAST	(July	28,	2018,	10:16	AM),	https://www.thedailybeast.com/wanna-save-roe-v-
wade-dont-look-to-the-courts.	

97. See	id.
98. See	e.g.,	Doe	v.	Maher,	40	Conn.	Supp.	394	(Conn.	Super.	Ct.	1986);	Mexico	Right	to

Choose/NARAL	v.	Johnson,	975	P.2d	841	(1998).	
99. Doe,	40	Conn.	Supp.	at	394.
100. Id.
101. See	id.
102. Johnson,	975	P.2d	at	841.
103. Id.
104. Id.	at	844.
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If	state	equal	rights	amendments	can	protect	a	woman’s	right	
to	choose	an	abortion,	then	a	federal	Equal	Rights	Amendment	can	
likely	offer	the	same	protections	on	a	more	widespread	basis.	This	is	
an	issue	that	goes	beyond	abortion	and	extends	broadly	to	women’s	
issues	 such	 as	 the	 wage	 gap,	 pregnancy	 rights	 in	 the	 workplace,	
property	 rights,	 divorce	 rights,	 and	 any	 other	 area	 of	 law	 that	
distinguishes	men	and	women.105	The	ERA	will	have	the	opportunity	
to	fill	the	gaps	of	existing	Supreme	Court	precedent	as	well	as	federal	
statutes	 such	 as	 Title	 VII	 that	 are	 designed,	 in	 part,	 for	 equality	
among	the	sexes	but	do	not	achieve	this	to	the	full	extent.106	

D. Makeup	of	the	Supreme	Court	and	Justice
Kavanaugh’s	rulings	on	women’s	issues	thus	far

On	October	6,	2018,	Justice	Kavanaugh	was	confirmed	by	the	
United	 States	 Senate	 as	 the	 newest	 justice	 of	 the	 United	 States	
Supreme	Court.107	Of	course,	as	President	Trump’s	nominee,	Justice	
Kavanaugh	 has	 a	 reputation	 of	 being	 staunchly	 conservative.108	
Justice	Kavanaugh	replaced	Justice	Anthony	Kennedy	after	he	retired	
from	 the	 Court	 in	 2018.109	 This	 was	 unfortunate	 for	 left-leaning	
Americans,	as	it	meant	that	Justice	Kennedy’s	reputation	of	being	a	
moderate	voice	on	the	Court	would	surely	be	replaced	with	another	
conservative	 voice.110	 With	 Justice	 Kavanaugh’s	 confirmation,	 the	
current	 political	 leaning	 of	 the	 court	 is	 off-balance	 with	 five	
conservative	justices	and	four	liberal	justices;	Justices	Roberts,	Alito,	

105. See	 Jessica	 Neuwirth	 &	 Molly	 Tormey,	 The	 Time	 Is	 Now	 For	 The	 Equal	 Rights
Amendment,	FORBES	(Mar.	7,	2018,	1:44	PM),	https://www.forbes.com/sites/break-the-futu	
re/2018/03/07/the-time-is-now-for-the-equal-rights-amendment/#760c262d5e71.	
106. See	generally	id.
107. Sheryl	Gay	Stolberg,	Kavanaugh	Is	Sworn	In	After	Close	Confirmation	Vote	in	Senate,	

N.Y.	 TIMES	 (Oct.	 6,	 2018),	 https://www.nytimes.com/2018/10/06/us/politics/brett-kavan	
augh-supreme-court.html.	
108. See	 Kevin	 Cope	 &	 Joshua	 Fischman,	 It’s	 Hard	 to	 Find	 a	 Federal	 Judge	 More

Conservative	than	Brett	Kavanaugh,	WASH.	POST	(Sept.	5,	2018),	https://www.washingtonpo	
st.com/news/monkey-cage/wp/2018/09/05/its-hard-to-find-a-federal-judge-more-
conservative-than-brett-kavanaugh.	
109. Alberto	 R.	 Gonzales,	 Justice	 Anthony	 Kennedy’s	 Replacement	 Should	 be	 Young,	

Conservative,	and	Swiftly	Confirmed,	USA	TODAY	(June	27,	2018,	5:55	PM),	https://www.us	
atoday.com/story/opinion/2018/06/27/justice-anthony-kennedys-replacement-donald-
trump-swift-column/740034002.	
110. See	id.
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Gorsuch,	 and	 Kavanaugh	 being	 on	 the	 Right;	 Justices	 Ginsburg,	
Sotomayor,	Kagan,	and	Breyer	being	on	the	Left..111	

Leading	up	to	Justice	Kavanaugh’s	confirmation	in	late	2018,	
pro-choice	liberals	feared	that	Justice	Kavanaugh	would	be	a	direct	
threat	on	women’s	reproductive	rights	and	the	Roe	v.	Wade	legacy.112	
This	fear	was	not	misplaced,	as	Justice	Kavanaugh	in	his	capacity	as	
a	 D.C.	 Circuit	 Court	 judge	 dissented	 in	 an	 opinion	 that	 vacated	 a	
restraining	order	allowing	a	seventeen-year-old	immigrant	the	right	
to	an	abortion.113	

After	Justice	Kavanaugh’s	confirmation	to	the	Supreme	Court,	
both	 pro-choice	 liberals	 and	 anti-choice	 conservatives	 cautiously	
watched	Justice	Kavanaugh	to	see	how	he	would	rule	on	abortion-
related	 issues	 from	 the	 highest	 Court.114	 Some	 anti-choice	
conservatives	 were	 disappointed	 that	 Justice	 Kavanaugh	 voted	 to	
deny	 certiorari	 on	 two	 lower	 court	 opinions	 that	 appeared	 to	 be	
favorable	to	Planned	Parenthood	and	abortion	rights.115	

However,	on	February	7,	2019,	Justice	Kavanaugh	lived	up	to	
his	 reputation	 and	dissented	 in	 the	 Supreme	Court’s	 granting	of	 a	
stay	 for	 plaintiffs	 who	 challenged	 the	 2014	 Unsafe	 Abortion	

111. Meghan	 Keneally,	 Their	 pay,	 age,	 political	 leanings	 and	 more:	 6	 Supreme	 Court
questions	answered,	ABC	NEWS	(Oct.	1,	2018,	4:43	PM),	https://abcnews.go.com/US/pay-age-
political-leanings-supreme-court-questions-answered/story?id=58204713.	
112. Clare	Foran	&	Joan	Biskupic,	Where	Brett	Kavanaugh	stands	on	key	issues,	CNN	(Oct.	

6,	2018),	https://www.cnn.com/2018/07/09/politics/kavanaugh-on-the-issues/ind	ex.htm	
l;	Emily	Cochrane,	With	Kavanaugh	on	Court,	Abortion	Rights	Groups	Sharpen	Their	Focus	on	
the	 States,	 N.Y.	 TIMES	 (Oct.	 19,	 2018)	 https://www.nytimes.com/2018/10/19/us/	
politics/kavanaugh-abortion-states-rights.html.	
113. Garza	v.	Hargan,	874	F.3d	735	(D.C.	Cir.	2017)	(en	banc)	(Seventeen-year-old	minor

was	detained	after	coming	 to	 the	United	States	at	eight	weeks	pregnant,	and	 the	Office	of	
Refugee	Settlement	(ORR)	denied	her	access	to	an	abortion.		Garza	filed	suit	challenging	the	
constitutionality	 of	 ORR’s	 policy	 not	 to	 allow	 abortions	 absent	 some	 “emergency	medical	
situation.”	 The	 District	 Court	 issued	 a	 temporary	 restraining	 order	 that	 would	 allow	 the	
minor	to	get	an	abortion.	A	panel	order	from	the	Court	of	Appeals	for	the	D.C.	Circuit	vacated	
the	 restraining	 order.	 Almost	 immediately	 thereafter,	 on	 October	 24,	 2017,	 the	 Court	 of	
Appeals	for	the	D.C.	Circuit	sitting	en	banc	and	remanded	to	the	District	Court.	It	was	this	en	
banc	 decision	 in	 which	 Judge	 Kavanaugh	 dissented,	 wishing	 to	 uphold	 the	 Circuit	 Court	
panel’s	 decision	 to	 vacate	 the	 restraining	 order	 that	 would	 allow	 the	 minor	 to	 seek	 an	
abortion.).	
114. Robert	Barnes	&	Ann	E.	Marimow,	In	Major	Abortion	Ruling,	Kavanaugh	Offers	Clues

of	 How	 He	Might	 Handle	 Divisive	 Issue	 on	 the	 Supreme	 Court,	WASH.	 POST	 (Jul.	 11,	 2018),	
https://www.washingtonpost.com/politics/courts_law/in-major-abortion-ruling-
kavanaugh-offers-clues-of-how-he-might-handle-divisive-issue-on-the-supreme-
court/2018/07/11/1acd980a-8515-11e8-9e80-403a221946a7_story.html.	
115. Tucker	 Higgins,	 Brett	 Kavanaugh	 may	 not	 be	 solid	 ally	 abortion	 opponents	 were

expecting,	 CNBC	 (Dec.	 12,	 2018),	 https://www.cnbc.com/2018/12/12/brett-kavanaugh-m	
ay-not-be-solid-ally-abortion-opponents-were-expecting.html.	
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Protection	Act.116	In	June	Med.	Servs.,	LLC	v.	Gee,	a	5-to-4	opinion,	the	
Court	granted	a	stay	to	stop	the	enforcement	of	a	Louisiana	law	that	
could,	in	effect,	restrict	a	woman’s	right	to	abortion.117	This	decision	
was	in	response	to	the	2014	Unsafe	Abortion	Protection	Act	which	
would	 require	 doctors	 performing	 abortions	 in	 Louisiana	 to	 be	
admitted	at	hospitals	within	thirty	miles	of	their	abortion	clinics.118	
The	district	court	struck	down	the	Unsafe	Abortion	Protection	Act,	
but	 the	 Fifth	 Circuit	 reversed.119	 Plaintiffs	 sought	 review	 from	 the	
Supreme	Court	and	wanted	an	emergency	stay	that	would	prevent	
the	Act	from	going	into	effect	before	the	Supreme	Court	had	a	chance	
to	 review.120	 The	 Court	 granted	 this	 stay	 in	 February	 2019,	
preventing	the	Act	from	taking	effect	in	Louisiana.121	

In	his	dissent,	Justice	Kavanaugh	says,	“even	without	a	stay,	
the	status	quo	will	be	effectively	preserved	for	all	parties	during	the	
45-day	 regulatory	 transition	 period	 [before	 the	 law	 goes	 into
effect].”122	 Kavanaugh	 stated	 that	 physicians	 affected	 by	 this	 law
would	 have	 no	 problems	 gaining	 admitting	 privileges	 to	 local
hospitals.123	For	 those	who	cannot,	he	 says	 that	 this	 forty-five-day
transition	 period	 would	 allow	 physicians	 to	 continue	 performing
abortions	before	this	law	would	take	effect	and	would	give	forty-five
days	for	these	physicians	to	work	on	gaining	admitting	privileges.124
For	 these	 reasons,	 Justice	 Kavanaugh	 decided	 that	 there	 was	 no
undue	burden	and	voted	to	deny	the	stay.125

Gee	 is	 only	 one	 of	 many	 examples	 of	 Justices	 of	 the	 Court	
deciding	 cases	 along	 the	 lines	 of	 their	 political	 leanings.126	 Justice	
Kavanaugh	is	a	clear	example	of	this.	However,	perhaps	surprisingly,	
Chief	Justice	John	Roberts	did	not	side	with	Justice	Kavanaugh	and	
his	conservative	colleagues	on	this	matter.127	Instead,	Justice	Roberts	
sided	 with	 the	 liberal	 majority	 and	 voted	 to	 grant	 the	 stay	 on	

116. June	Med.	Servs.,	LLC	v.	Gee,	586	U.S.	(2009).
117. Id.
118. Id.
119. June	Med.	Servs.,	LLC	v.	Gee,	905	F.3d	787	(2018).
120. See	June	Med.	Servs.,	LLC	v.	Gee,	586	U.S.	(2001).
121. Id.
122. Id.	at	*2	(Kavanaugh,	J.,	dissenting).
123. See	id.	at	*1.
124. See	id.	at	*2.
125. See	id.	at	*4.
126. EMW	Women’s	Surgical	Ctr.,	P.S.C.	v.	Beshear,	920	F.3d	421,	437	(6th	Cir.	2019).
127. See	 S.M.,	The	 Supreme	 Court	 Blocks	 Abortion-Clinic	 Regulations	 in	 Louisiana,	 THE	

ECONOMIST	(Feb.	8,	2019).	



DEAN_PUBLISH.DOCX (DO NOT DELETE) 11/10/19  10:50 AM 

16 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:1 

Louisiana’s	restrictive	abortion	law.128	The	ERA	both	in	theory	and	
in	practice	would	serve	as	a	safety	net	for	women	in	a	time	in	which	
an	 increasingly	 conservative	 Court	 threatens	 the	 progress	women	
have	had	in	the	Supreme	Court.	

IV.	CONCLUSION

From	 its	 official	 introduction	 in	 1972	 to	 now,	 thirty-seven	
states	have	voted	to	ratify	a	federal	ERA.129	The	momentum	of	this	
movement	slowed	down	 following	 the	 feminist	push	of	 the	1970s,	
but	 alongside	 the	 recent	 #MeToo	 political	 climate	 and	 an	
unprecedented	 number	 of	 women	 in	 Congress,	 the	 ERA	 has	
experienced	a	 resurgence.130	Virginia	was	 the	most	 recent	 state	 to	
vote	 against	 ratification,131	 but	 North	 Carolina	 has	 recently	 re-
introduced	 the	 ERA	 in	 the	 state	 Senate	 and	 House	 of	
Representatives.132	Although	it	is	no	“race”	to	the	ratification	line,	we	
are	closer	than	ever	to	official	ratification.133	

The	ERA	can	potentially	protect	abortion	rights	and	women’s	
issues	 in	 general	more	 stringently	 than	 the	 Supreme	Court	 can.134	
The	ERA	is	necessary	for	women	to	maintain	existing	rights	and	to	
gain	further	rights.135	

Justice	 Kavanaugh’s	 addition	 to	 the	 court	 brought	 fear	 for	
women	and	for	the	state	of	women’s	rights	 in	the	United	States.136	
The	ERA,	both	in	theory	and	in	practice,	would	serve	as	a	safety	net	
for	women	 in	 a	 time	 in	which	 an	 increasingly	 conservative	 Court	
threatens	progress	women	have	had	in	the	decisions	of	the	Supreme	
Court.	
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