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NON-LAWYER JUDGES PRESIDING OVER CRIMINAL 
TRIALS: A CONSTITUTIONALLY PERMISSIBLE 

INJUSTICE? 

BY VICTOR D. LÓPEZ AND                                 
EUGENE T. MACCARRONE† 

I. INTRODUCTION 

ccording to the American Bar Association, the total number 
of lawyers in the United States in 2018 was 1,338,678.1 As of 

this writing, the United States Census Bureau estimates the total 
United States population to be approximately 326,133,000 
people.2 This means there is, on average, one lawyer available for 
the potential protection of the legal rights for every 244 
individuals. Our legal system relies on these lawyers in the 
adversarial system, a system ideally comprised of competent 
personnel and one that is adequately resourced, to settle both civil 
and criminal disputes with lawyers advocating for their clients.3 It 
also depends on the availability of trial courts, which are presided 
over by competent judges entrusted to decide issues of law and, in 
criminal cases, to sentence defendants convicted of criminal 
activity to pay fines or serve time in jail.4 

 
  †. Professors of Legal Studies, Hofstra University, Frank G. Zarb School of 
Business. The authors gratefully acknowledge the support of the Zarb School’s summer 
research grants that facilitate research and publications, including this article. 
 1. New ABA Data Reveals Rise In Number Of U.S. Lawyers, 15 Percent Increase Since 
2008, AMERICAN BAR ASSOCIATION (2018), https://www.americanbar.org/news/abanews/ 
aba-news-archives/2018/05/new_aba_data_reveals. 
 2. U.S. and World Population Clock, UNITED STATES CENSUS BUREAU, 
https://www.census .gov/popclock/(last visited May 25, 2019). 
 3. See generally Gabrielle Hollingsworth, Adversarial Legal System Lawyers, LEGAL 

MATCH (May 22, 2018), https://www.legalmatch.com/law-library/article/adversarial-legal 
-system-lawyers.html. 
 4. Victor Eugene Flango, Judicial Roles for Modern Courts, TRENDS IN STATE COURTS 

(2013), https://www.ncsc.org/sitecore/content/microsites/future-trends-
2013/home/Mo nthly-Trends-Articles/Judicial-Roles-for-Modern-Courts.aspx. 

A 
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The legal system is complex, and has become much more 
so in every American jurisdiction since the founding of the United 
States. Further, over that time this country has become 
significantly more diverse via immigration.5 The shift away from 
the earlier, simpler, and more “monolithic” aspects of law has 
heightened the need for the availability of competent, legally-
trained professional lawyer-judges. These “lawyer-judges”, judges 
who are lawyers, would adequately serve and help assure due 
process, and ultimately justice, for every member of our present 
and ever-evolving society.6 Unlike in most civil law jurisdictions, 
the complexity of our law is such that,  only persons admitted to 
practice law may give legal advice and prepare routine documents 
such as wills and uncontested divorce filings.7 Additionally, only 
duly admitted lawyers are entrusted with the responsibility of 
representing clients in civil and criminal courts of record.8 An 
analogous level of competency must be expected of our judges, 
especially in the adjudication of criminal matters given due 
process concerns.9 

Yet today, in eight states, criminal defendants can be tried 
and sentenced to serve time in prison by judges who are not 
lawyers without the opportunity for a de novo trial before a lawyer-
judge.10 An additional fourteen states allow non-lawyer judges to 
sentence individuals convicted of misdemeanor crimes to jail, but 
do provide the opportunity of a de novo trial for persons convicted 
of misdemeanor offenses.11 

As discussed later, although judicial resources in the 
United States are limited and spread thin,12 constitutional due 
 
 5. See generally Immigration Timeline, THE STATUE OF LIBERTY - ELLIS ISLAND 

FOUNDATION, INC. (2019), https://www.libertyellisfoundation.org/immigration-timeline. 
 6. See, e.g., Mark A. Cohen, Differentiation in the New Legal Marketplace and Why It 
Matters, FORBES (Jan. 2, 2018, 6:05 AM), https://www.forbes.com/sites/markcohen1/201 
8/01/02/differentiation-in-the-new-legal-marketplace-and-why-it-matters/#362fe49938e f. 
 7. See Victor D. Lopez, Unauthorized Practice of Law in the U.S.: A Survey and Brief 
Analysis of the Law, 26 NE. J. LEGAL STUD. 60, 61–62 (2011). 
 8. Lawyers – What They Do, STUDENT SCHOLARSHIPS (2009), https://studentscholars 
hips.org/salary/475/lawyers.php#sthash.16SMi616.dpbs.  
 9. Flango, supra note 4.  
 10. Petition for Writ of Certiorari at 8, Davis v. Montana, No. 16-123 (U.S. Jul. 22, 
2016), cert denied, 137 S. Ct. 811 (Jan. 17, 2017) [hereinafter Petition]; see also Matt Ford, 
When Your Judge Isn’t a Lawyer, THE ATLANTIC (Feb. 5, 2017), https://www.theatlantic.com 
/politics/arc hive/2017/02/when-your-judge-isnt-a-lawyer/515568. 
 11. See infra Section III(b). 
 12. See infra Section V(b). 
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process and justice in criminal matters require competent 
adjudicators of legal matters. This begs the question: are the rights 
of criminal defendants being sacrificed for the sake of cost savings 
and expediency? 

II. BACKGROUND OF EMPLOYING NON-LAWYER JUDGES 

The practice of employing non-lawyer (“lay”) judges to try 
minor offenses that could result in incarceration began in 
Medieval England, was adopted by the colonies at this country’s 
founding, and continues today.13 Other countries also used lay 
judges to try some criminal offenses, often in much more 
substantial ways than in the United States.14  But as compared with 
contemporary American law, those historical legal systems were 
not nearly as complex;15 such other countries were often far more 
mono-cultural than the United States.16 America has been called 
“a nation of immigrants,”17 and though its foundational social 
composition and power structure reflected European heritage,18 
even early American society had a multi-culturalism not seen in 
other countries.19 Soon after the nation’s founding, immigration 
from diverse places continued including people from Germany, 
Scotland, and Ireland,20 and later from other parts of Europe and 
Asia.21 Subsequently, immigration to the United States spread to 
all parts of the world including the Middle East, the 
Mediterranean, Southern and Eastern Europe, Canada,22 Mexico, 

 
 13. Brief in Opposition at 22, Davis v. Montana, No. 16-123 (U.S. Nov. 14, 2016). 
 14. Id. at 23. 
 15. See infra Section V(a).  
 16. See Immigration Timeline, supra note 5. 
 17. See generally Miriam Jordan, Is America a “Nation of Immigrants”? Immigration 
Agency Says No, N.Y. TIMES (Feb. 22, 2018), https://www.nytimes.com/2018/02 
/22/us/usci s-nation-of-immigrants.html (discussing how John F. Kennedy’s book Nation 
of Immigrants highlighted the contribution of immigrants when the country was engulfed 
in a debate over the direction of immigration policy). 
 18. See Immigration Timeline, supra note 5, at years pre-1870 (referring to Spanish, 
British and Dutch).  
 19. Id. (regarding Native Americans, descendants of Vikings, and slaves from Africa 
and the Caribbean). 
 20. See id. at years 1790–1820. 
 21. See id. at years 1820–1880. 
 22. See id. at years 1880–1930. 
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the Caribbean, the West Indies,23 Central America and South 
America, and continues today.24 

Adding to the evolution of diversity in the United States are 
other important elements such as: the liberalization of recognized 
rights regarding formerly enslaved persons,25 women’s suffrage,26 
and the disabled.27 Other federal and state court mandated and 
legislated protections resulted from the United States Supreme 
Court’s decisions in Brown,28 Roe,29 and the federal Civil Rights Act 
of 196430 and have added to such diversity. Additionally, there is 
still evolving recognition of gay marriage, protections for 
transgendered persons, newly-emerging attitudes regarding 
technology and related privacy concerns, drug decriminalization, 
criminal sentencing guidelines, and prison reform.31 

The relative scarcity of lawyers and the difficulty of travel 
made the use of lay judges a practical necessity at the time of this 
country’s founding,32 and was arguably justifiable through the 
mid-1800s when lawyer-judges were the norm.33 However, given 
the considerations of today’s legal environment where there are a 
large number of lawyers throughout the country, access to travel is 
readily available, the laws are many and complex, the population 
to be served is large and diverse and continuing to become 
increasingly so, and the requirements of constitutional due 
process, it is virtually impossible to argue in favor of allowing non-
lawyers to serve as judges, especially in criminal cases.34 

On the other hand, from the points of view of the 
government, taxpayers, towns and small cities, and large 
 
 23. See id. at years 1930–1965. 
 24. See id. at years 1965–2000. 
 25.  U.S. CONST. amend. XIII. 
 26.  U.S. CONST. amend. XIX. 
 27. Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 
(codified as amended in scattered sections of 42 U.S.C.). 
 28. Brown v. Board of Educ., 349 U.S. 294 (1955). 
 29. Roe v. Wade, 410 U.S. 113 (1973). 
 30. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 
42 U.S.C. §§2000a–2000h–6 (2015)). 
 31. See generally, Emily Nagisa Keehn, Decriminalization and the U.N. Human Rights 
Bodies, HUMAN RIGHTS PROGRAM (2018), https://hrp.law.harvard.edu/wp-content/uploa 
ds/2 018/03/Emily-Keehn_HRP-18_002.pdf. 
 32. Petition, supra note 10, at 2. 
 33. Cathy Lesser Mansfield, Disorder in the People’s Court: Rethinking the Role of Non-
Lawyer Judges in Limited Jurisdiction Court Civil Cases, 29 N.M. L. REV. 119, 135 (1999).   
 34. See Petition, supra note 10, at 4–5. 
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government units in the modern economic environment with 
limited resources, the economic argument in favor of having lay 
judges in at least certain situations is significant.35 

III. REGULATION OF LAY JUDGES 

Addressed further later,36 the United States Supreme Court 
held in North v. Russell that trial of a criminal defendant facing 
potential incarceration in a case presided over by a lay judge is 
constitutionally permissible, as long as the defendant retains the 
right to a de novo trial before a judge who is a lawyer.37 However, 
for judges presiding at the federal court level, this issue is moot. 
That is, although the Constitution sets forth no particular 
requirements for the appointment of federal judges,38 the review 
and vetting procedures for the political nomination of judges for 
Article III courts and recommendation for Article I courts help 
assure that only capable, legally-trained lawyers become federal 
judges. 39 

States on the other hand, have regulations for the 
appointment of judges that vary widely. Some states require only a 
high school diploma or equivalent for judges in positions such as 
justices of the peace, town justices, and judges in other low-level 
criminal courts.40 A recent article in The Atlantic introduced this 
issue as follows: 

 
Do you want to be a massage therapist in Helena, 

Montana? You’ll need 500 hours of study to 
receive your license first. 

What about a barber at a shop in Billings? Get ready 
to spend 1,500 hours   practicing your craft. 

How about one of state’s justices of the peace, with 
the power to send defendants   to jail for up to six 

 
 35. See infra Section V(b). 
 36. See infra Part IV. 
 37. North v. Russell, 427 U.S. 328, 339 (1976). 
 38. UNITED STATES COURTS FAQ: FEDERAL JUDGES, What are the qualifications for being 
a federal judge?, http://www.uscourts.gov/faqs-federal-judges#faq-What-are-the-qualificatio 
ns-for-becoming-a-federal-judge? (last visited July 25, 2018). 
 39. Id.; see also FED. JUD. CTR., HISTORY OF THE FEDERAL JUDICIARY COURTS: A BRIEF 

OVERVIEW http://www.fjc.gov/history/courts/courts-brief-overview (last visited May 30, 
2019). 
 40. See infra Part III, Table A; B. 
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months? You’re in luck—only a four-day 
certification course   is necessary. 

No law degree is required, either—only the 
approval of the voters in your   county.41 

 
Less humorous to defendants facing possible incarceration 

is that lay judge decisions in eight states are not subject to de novo 
review,42 while in just fourteen states lay judge decision are subject 
to de novo review.43 

A. States in which a de novo trial for defendants convicted 
by a lay judge of certain misdemeanor crimes that can 
result in incarceration is not available.44 

In Arizona, justice courts have jurisdiction to try 
misdemeanors punishable by up to six months imprisonment 
and/or a fine not to exceed $2,500.45 Justice courts also have 
jurisdiction over felony cases through the preliminary 
examinations stage, and justices of the peace can either hold 
defendants for trial by the superior court or discharge the 
defendant if it appears there is no probable cause that the 
defendant is guilty of the offense.46 Arizona law does not require 
justices of the peace to be lawyers and, though some are, it is more 
common for the office to be held by non-lawyers.47 

In Colorado, in the forty-seven counties classified as Class C 
or D, a county judge is only required to possess a high school 
diploma or pass a high school equivalency exam.48 These county 

 
 41. Ford, supra note 10. 
 42. Those eight states are Arizona, Colorado, Montana, Nevada, New York, South 
Carolina, Texas, and Wyoming; See infra Section III(a)(discussing those states in further 
detail).  
 43. Those fourteen states include Delaware, Indiana, Kansas, Louisiana, Mississippi, 
Missouri, New Hampshire, New Mexico, North Dakota, Ohio, Oregon, Utah, Washington, 
and West Virginia.  See infra Section III(b)(discussing those states in further detail).  
 44. See Petition, supra note 10, at 57a–59a. 
 45. ARIZ. REV. STAT. ANN. § 22-301(A)(1) (2019). 
 46. Id. §22-301(A)(2). 
 47. Palmer v. Superior Court, 560 P.2d 797, 799 (Cal.App/ 1977). 
 48. COLO. REV. STAT. ANN. § 13-6-203(3) (West 2019). The ten Class C counties are: 
Alamosa; Delta; Garfield; Las Animas; Logan; Montezuma; Morgan; Otero; Prowers; and 
Rio Grande. The thirty-seven Class D counties are: Archuleta; Baca; Bent; Chaffee; 
Cheyenne; Clear Creek; Conejos; Costilla; Crowley; Custer; Dolores; Elbert; Gilpin; Grand; 
Gunnison; Jackson; Hinsdale; Huerfano; Kiowa; Kit Carson; Lake; Lincoln; Mineral; 
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courts are courts of record, which have jurisdiction over 
misdemeanor and petty offenses.49 

In Montana, justice court judges need not be attorneys.50 
These courts have jurisdiction over misdemeanor offenses 
punishable by a fine of up to $500 or $1,000 for fish and game 
statute offenses, and/or imprisonment not to exceed six months.51 
Justice court judges must complete an orientation course and 
attend two annual training sessions.52 The bi-annual training 
sessions must provide a total of fifteen hours of training 
combined.53 Justice court judges are elected for four-year terms 
and handle five times the case loads of Montana District Court 
judges.54 

In Nevada, justice court justices are required to have a high 
school diploma or its equivalent.55 A justice of the peace is only 
required to be an attorney in counties with a population of 
100,000 or more.56 The criminal jurisdiction of the justice courts is 
limited to misdemeanor offenses.57 Municipal judges do not even 
need a high school diploma or equivalency.58 Yet municipal judges 
also have jurisdiction over criminal misdemeanor offenses that 
relate to violations of city ordinances.59 

In New York, local criminal courts have jurisdiction to try 
all criminal cases except felonies.60 Outside of New York City, local 
district, town, village, or city criminal court judges need not be 
lawyers, but lay judges must complete a training program.61 
Defendants have no right to a de novo trial before a judge who is a 

 
Moffat; Ouray; Park; Phillips; Pitkin; Saguache; San Juan; San Miguel; Sedgwick; Rio 
Blanco; Routt; Teller; Washington; and Yuma. Id. § 13-6-201(2)(c)–(d). 
 49. Id. § 13-6-106(1)(a). 
 50. Courts of Limited Jurisdiction, MONTANA JUDICIAL BRANCH (2017), https://courts. 
mt.gov/courts/lcourt.  
 51. MONT. CODE ANN. § 3-10-303(1)(a)–(b) (West 2019). 
 52. Id. § 3-10-203(1)–(2).  
 53. Judicial Education, MONTANA JUDICIAL BRANCH (2017), https://courts.mt.gov/ca 
o/ct_ services/jud_ed. 
 54. Courts of Limited Jurisdiction, supra note 50. 
 55. NEV. REV. STAT. ANN. § 4.010(2) (West 2019). 
 56. Id. § 4.010(3). 
 57. Id. § 4.370(3). 
 58. See id. § 5.020(2). 
 59. Id. § 5.050(2). 
 60. N.Y. CRIM. PROC. LAW § 10.30(1) (McKinney 2019). 
 61. N.Y. CONST. art. VI, § 20(c). 
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lawyer.62 Before trial in a local criminal court, the defendant may 
request to have the case removed to a superior court with a judge 
who is a lawyer by showing “good cause to believe that the 
interests of justice so require,” with the attendant burden of 
proof.63 But the mere fact that the defendant faces jail time upon 
conviction does not constitute good cause because “[a] defendant 
ha[s] no absolute due process right under New York or federal law 
to trial before a law-trained judge.”64 

In South Carolina, magistrates need not be lawyers.65 Prior 
to July 1, 2001 they were only required to be twenty-one years old, 
United States citizens, residents of the state for five years, and to 
have a high school diploma or its equivalent.66 As of July 1, 2005 
magistrates are also required to have attained a baccalaureate 
degree.67 Magistrates must also complete a training program or 
pass a certification exam within one year of their appointment.68 
Magistrates have exclusive jurisdiction over misdemeanor offense 
fines which do not exceed $100 or imprisonment for thirty days.69 

In Texas, county courts have jurisdiction over 
misdemeanors other than those involving official misconduct or 
those where the maximum fine imposed exceeds $500.70 The 
Constitution of the State of Texas requires county court judges to 
be “well informed in the law of the State.”71 No other educational 
requirement is specified, and Texas courts have held that justices 
of the peace are not required to be lawyers.72 

In Wyoming, lay magistrates can “arraign, try, and sentence 
defendants in [misdemeanor] criminal cases . . . for which the 
punishment prescribed by law does not exceed imprisonment for 
more than one year, regardless of the amount of the fine that may 

 
 62. See N.Y. CONST. art. VI, § 19(b); see also People v. Charles F., 458 N.E.2d 801, 801 
(N.Y. 1983). 
 63. CRIM. PROC. § 170.25(1). 
 64. Charles F., 458 N.E.2d at 801. 
 65. See S.C. CODE ANN. § 22-1-10(B) (2019). 
 66. Id. § 22-1-10(B)(1). 
 67. Id. § 22-1-10(B)(2)(b). 
 68. Id. § 22-1-10(C)(1)(a). 
 69. Id. § 22-3-540. 
 70. TEX. GOV’T CODE ANN. § 26.045(a)(2017). 
 71. TEX. CONST. art. V, § 15. 
 72. See id; see also Masquelette v. State, 579 S.W.2d 478, 478–79 (Tex. Crim. App. 
1979); Ex parte Ross, 522 S.W.2d 214, 214 (Tex. Crim. App. 1975). 
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be imposed.”73 According to the Supreme Court of Wyoming, 
defendants sentenced by lay magistrates do not have a right to a de 
novo trial before a lawyer because their trials are on the record and 
the appellate court will have the opportunity to review the record 
on appeal.74 

Court jurisdiction rules for the courts identified above for 
states in which a de novo trial for defendants convicted by a lay 
judge are not available, and the minimum credentials for the lay 
judges are summarized generally below:75 

 Table A           Judge’s Credentials State Court Misdemeanor H.S./Eq.  Bachelors    Training Arizona Justice -up to 6 months jail -fine to $2,500   (-felony thru preliminary examinations) No No No Colorado (certain)  County Yes Yes No No Montana Justice -up to 6 months jail -fine (gen.) to $500 No No Yes Nevada (certain)  Justice Yes Yes No No Municipal Yes No No No New York Local criminal     courts (not NYC) Yes No No Yes 
South Carolina Magistrate -up to 30 days jail    -fine to $100 Yes Yes Texas County -fine to $100 No No Must be learned in law Wyoming Magistrate -up to 1 year jail No No No    

 

 
 73. WYO. STAT. ANN. § 5-9-208(c)(xviii) (2019). 
 74. Canaday v. State, 687 P.2d 897, 898 (Wyo. 1984). 
 75. See supra notes 45–74 and accompanying text. 
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Analysis of this state information reveals that three states, 
Arizona, Montana, and South Carolina, permit incarceration for 
as many as six months after trial presided over by a lay judge, and 
Arizona permits fines as high as $2,500.76 Also in Arizona, a felony 
defendant can be held on the order of a lay judge.77 Further 
analysis shows that the required basic training of these judges in 
the law is minimal, and in certain cases non-existent.78 Only South 
Carolina requires at least a bachelors degree, and only three of 
these eight states require the judge to have any training.79 Again, 
in all situations there is no right to a de novo trial before a judge 
who is a lawyer.80 

B. States in which a de novo trial for defendants convicted 
by a lay judge of certain misdemeanor crimes that can 
result in incarceration is available.81 

In Delaware, justices of the peace have jurisdiction to try 
violations of ordinances, codes, or regulations of their respective 
counties, including misdemeanors, with fines not to exceed 
$1,000.82 Defendants convicted by justices of the peace of offenses 
punishable by a fine exceeding $1000 or jail time exceeding thirty 
days have the right to a de novo trial in the Court of Common 
Pleas.83 Judges of the Court of Common Pleas must be lawyers with 
a minimum of five years of experience in the general practice of 
law.84 Justices of the peace need not be lawyers.85 

 
 76. ARIZ. REV. STAT. ANN. § 22-301(A)(1) (2019); MONT. CODE ANN. § 3-10-303 
(2019); S.C. CODE ANN. § 22-3-540 (2019). 
 77. Palmer v. Superior Court, 560 P.2d 797, 799 (Sup. Ct. of Ariz. 1977). 
 78. For example, in Arizona, Montana, New York, Texas, and Wyoming, a high 
school degree or equivalent is not required. See supra text accompanying notes 45–75. 
 79. MONT. CODE ANN. § 3-10-203 (2019); N.Y. CONST. LAW § 20(c) (McKinney 2019); 
S.C. CODE ANN. § 22-1-10 (C)(1)(a) (2019); TEX. CONST. CODE ANN. § 15 (West 2019). 
 80. See supra notes 45–74 and accompanying text. 
 81. See Petition, supra note 10, at 3–9. 
 82. DEL. CODE ANN. tit. 11, § 5917(a) (West 2019). 
 83. Id. § 5920. 
 84. Id. § 1302(b). 
 85. In re House Bills Nos. 134 and 135, 37 A.3d 860, 862–83 (Del. 2012) (holding 
there is no right to trial by jury for criminal offenses under the United States or Delaware 
Constitutions where punishment is a fine of less than $100, and that there is no right to a 
trial by a lawyer-judge when the consequences to the accused are de minimis). 
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In Indiana, city and town courts have jurisdiction to try 
violations and misdemeanors by lay judges.86 The only 
requirement for city court judges is that they be residents of the 
cities they serve during their term.87 

In Kansas, municipal court judges have jurisdiction to try 
violations of city ordinances.88 Some of these violations can lead to 
imprisonment for up to six months.89 Appeals from district 
magistrate judges who are not admitted to practice law in Kansas 
can be tried de novo upon appeal to a District Court.90 

In Louisiana, mayor’s courts have jurisdiction over all 
ordinance violations that can carry both fines and jail time.91 
Mayors are required to be twenty-five years of age and citizens of 
the State for five years.92 Mayors are not required to be lawyers and 
they serve as judges in Mayor’s Courts unless they appoint lawyers 
to act in their stead.93 Appeals from Mayor’s Courts are tried de 
novo in the District Courts.94 

In Mississippi, justice courts have jurisdiction to try 
criminal cases where the punishment is a fine and imprisonment 
in the county jail.95 Defendants convicted of crimes before justice 
courts and municipal courts can appeal to county courts for a trial 
de novo.96 Municipal judges must be attorneys licensed in the state 
or a justice court judge of the county in which the municipal court 
resides.97 However, there is no requirement that justice court 
judges be attorneys—only that they pass a licensing exam and 
complete a training course within six months of taking office.98 

In Missouri, municipal court judges who serve in 
municipalities with populations of 7,500 or more must be licensed 

 
 86. IND. CODE § 33-35-1-4 (2019); § 33-35-2-3(1)–(2); § 33-35-2-8(b). 
 87. Id. § 33-35-1-4 (citing IND. CONST. art. VI, §6). 
 88. KAN. STAT. ANN. § 12-4104(a) (West 2019). 
 89. Id. § 12-4104(a)(1)–(5). 
 90. Id. § 22-3609a(3). 
 91. LA. STAT. ANN. § 33:441(A)(1) (2018). 
 92. LA. CONST. art. VI, § 2. 
 93. § 33:441(A)(1), (B)(1). 
 94. Id. § 13:1896(A)(1). 
 95. MISS. CONST. art. VI, § 171. 
 96. MISS. CODE ANN. § 99-35-1 (2019). 
 97. Id. § 21-23-5. 
 98. Id. § 9-11-3; see also Qualifications and Fees for Mississippi Candidates 5 (July 2016), 
http://www.sos.ms.gov/Elections-Voting/Documents/CandidateQualifications.pdf. 
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to practice law in the state.99 Those serving in municipalities with 
populations less than 7,500 need not be attorneys but must 
complete a prescribed training course within six months of their 
selection for the position.100 In any case tried before a lay 
municipal judge, the defendant has the right to trial de novo, even 
from a guilty plea, before a circuit judge or an associate circuit 
judge.101 

In New Hampshire, judges are not required to be licensed 
to practice law. 102 However, in New Hampshire, “[a] person 
convicted of a class A misdemeanor may appeal therefrom to 
obtain a de novo jury trial in the superior court,” which must hear 
the case.103 

In New Mexico, magistrates in districts with populations 
above 200,000 must be licensed to practice law in the state, but 
those in districts with populations under 200,000 need only a high 
school diploma or its equivalent.104 Municipal judges are required 
to complete annual training,105 but are not required to be licensed 
to practice law in the state.106 Appeals from magistrate court are 
tried de novo in the District Court.107 

In North Dakota, the municipal judges who serve in cities 
of fewer than 5,000 residents need not be licensed to practice law 
unless a local city ordinance so requires.108 Non-lawyers may also 
serve as judges in municipal courts when a person licensed to 
practice law is unavailable in the city.109 Municipal judges have the 
power to try violations of city ordinances.110 Municipal court 
judgments or convictions are tried de novo in the District Courts.111 

In Ohio, mayor’s courts have jurisdiction over violations 
that can carry jail sentences, including violations of ordinances, 
traffic violations, driving while under the influence of alcohol or 
 
 99. MO. ANN. STAT. § 479.020(3) (West 2019). 
 100. Id. § 479.020(3), (8).  
 101. Id. § 479.200(1). 
 102. See generally Ford, supra note 10. 
 103. N.H. REV. STAT. § 599:1 (2019).  
 104. N.M. STAT. ANN. § 35-2-1(B)–(D) (West 2017).  
 105. Id. § 35-14-10.  
 106. See id. § 35-14-3. 
 107. Id. § 35-13-2(A). 
 108. N.D. CENT. CODE § 40-18-01(1)–(2) (2019). 
 109. Id. § 40-18-01(1). 
 110. Id. 
 111. Id. § 40-18-19. 
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other drugs, and domestic violence cases.112 Appeals from the 
Mayor’s court to the municipal court proceed as a trial de novo.113 
Mayors need not be lawyers to serve on the Mayor’s courts but 
must complete a training program on an annual or biennial basis 
in order to hear Operating a Motor Vehicle Under the Influence 
cases.114 

In Oregon, justice courts have jurisdiction to try criminal 
cases other than felonies and certain drug-related misdemeanor 
offenses.115 Justices of the peace must either be members of the 
Oregon State Bar or complete a training program on courts of 
special jurisdiction or its equivalent.116 

In Utah, justice courts have jurisdiction over certain class B 
and C misdemeanors, ordinance violations, and infractions.117 
Defendants have the right to a de novo trial in the District Court if 
an appeal is filed within twenty-eight days of a guilty plea or 
judgment in a justice court.118 As of May 10, 2016, justice court 
judges need not be lawyers but must, in counties of the state 
designated as first and second class, have a law degree that would 
make them eligible to apply for admission to the bar in any 
state.119 In counties designated as third, fourth, fifth and sixth 
class, the only educational requirement is a high school diploma 
or equivalent .120 

In Washington, municipal courts have jurisdiction to try all 
violations of city traffic and all other ordinances.121 Municipal 
court judges must be attorneys and are appointed by the mayor to 
serve four-year terms.122 But, for municipalities of fewer than 5,000 
residents, a lay judge may be appointed, provided they passed the 

 
 112. OHIO REV. CODE § 1905.01(B)(2) (West 2019).  
 113. Id. § 1905.25. 
 114. Id. § 1095.03. 
 115. OR. REV. STAT. § 51.050(3) (West 2018). 
 116. Id. § 51.240(1)(e). 
 117. UTAH CODE ANN. § 78A-7-106(1) (WEST 2019). 
 118. Id. § 78A-7-118(1). 
 119. Id. § 78A-7-201(2)(a) (2016). First and second class counties have populations of 
at least 700,000 and 125,000, respectively. Id. § 17-50-501(2)(a)–(b). 
 120. Id. § 78A-7-201(2)(b). Third, fourth, and fifth class counties have populations of 
at least 31,000; 11,000; and 4,000; respectively. Id. § 17-50-501(2)(c)–(e). Sixth class 
counties have a population of less than 4,000. Id. § 17-50-501(2)(f). 
 121. WASH. REV. CODE § 3.50.020 (2019). 
 122. Id. § 5.50.040. 
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qualifying examination for lay candidates for judicial officer by 
January 1, 2003.123 

In West Virginia, magistrate courts have jurisdiction over 
all misdemeanor offenses.124 Cities may also establish Municipal 
Courts, and judges in these courts may try criminal offenses that 
can result in imprisonment.125 Municipal Court judges need not 
be lawyers but must complete a course on rudimentary principles 
of law and procedure.126 Magistrates must complete a similar 
course.127 A trial de novo is available for appeals of criminal 
proceedings tried before a magistrate without a jury.128 However, 
appeals for trials before a magistrate with a jury are on the 
record.129 The same rules apply for trials in municipal courts.130 

Court jurisdiction rules identified are summarized below:131                                             Table B Judge's Credentials State Court Misdemeanor H.S./Eq. Bachelors Training Delaware Justice -up to 30 days jail No No No -fine to $1,000 Indiana City/Town Yes No No No Kansas Municipal -city ordinances: No No No up to 6 months jail Louisiana Mayor's Court -ordinances with possivle fines/jail No No No 
Mississippi Justice  Yes where possible No No Yes fine/county jail Missiouri Municipal Yes No No Yes New Hampshire District Yes No No No New Mexico Magistrate Yes Yes No No North Dakota Municipal -city ordinances No No No 

 

 
 123. Id. 
 124. W. VA. CODE ANN. § 50-2-3 (West 2019).. 
 125. Id. § 8-10-2(a), (d). 
 126. Id. § 8-10-2(c). 
 127. Id. § 50-1-4. 
 128. Id. § 50-5-13(b). 
 129. Id. 
 130. Id. § 8-34-1(e). 
 131. See supra text accompanying notes 81–130. 
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Ohio Mayor's Court Yes, and possible jail No No Yes Oregon Justice Yes No No Yes Utah Justice Yes Yes No Yes Washington Municipal -city ordinances No No Yes West Virginia Magistrate Yes, and possible jail No No Yes 
 
Analysis of this information shows that an additional five 

states, Delaware, Kansas, Louisiana, Mississippi, Ohio, and West 
Virginia, combined with the data gleaned from Table A,132 totals 
eight states where criminal defendants can be convicted and 
incarcerated via legal proceedings presided over by lay judges. 
Table B again shows a requirement of minimal expertise on the 
part of these lay judges, with only one state requiring at least a 
high school or equivalent diploma and just seven of these fourteen 
states requiring some required relevant training.133 At least in the 
latter availability of de novo trial situations, a losing defendant has 
access to a trial judge who is a lawyer. 134 

IV. THE CONSTITUTIONALITY OF LAY JUDGES PRESIDING OVER 

CRIMINAL TRIALS—FEDERAL AND STATE SUPREME 

COURT DECISIONS REGARDING DUE PROCESS 

VIOLATIONS 

In North v. Russell, the U.S. Supreme Court held the Due 
Process Clause permits a criminal defendant facing the possibility 
of incarceration to be tried by a lay judge provided that the 
defendant has the right to a de novo trial before a judge who is a 
lawyer.135 Lower courts are divided on whether the Due Process 
Clause permits a criminal defendant to be tried before a lay judge 
if incarceration can result from a conviction and a de novo trial 
before a judge who is a lawyer is not an option available to the 
defendant upon conviction.136 The United States Supreme Court 
recently passed on the opportunity to definitively decide the 
issue.137 Consequently, states are under no obligation to provide 

 
 132. Id.  
 133. Id.  
 134. Id.  
 135. North v. Russell, 427 U.S. 328, 339 (1976). 
 136. Petition, supra note 10, at 2. 
 137. Davis v. Montana, 137 S. Ct. 811 (2017). 
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criminal defendants convicted of misdemeanor criminal offenses 
by lay judges de novo trials before judges who are lawyers.138 

State supreme courts are divided on the issue of whether 
due process requires a criminal defendant who may face jail time 
upon conviction is entitled to a trial before a lawyer judge.139 For 
example, California’s supreme court held the Fourteenth 
Amendment requires a trial before a lawyer judge where a 
criminal defendant may face jail time if convicted.140 Vermont’s 
supreme court invalidated three-judge trial court panels consisting 
of one lawyer and two lay judges presiding over criminal cases 
where a de novo trial is not available upon appeal.141 Further, the 
supreme courts of Indiana and Tennessee reached similar results 
based on their state constitutions.142  

On the other hand, in Arizona, the supreme court held 
that trials before lay judges that may result in incarceration where 
a de novo trial is not available do not violate due process when trials 
are on the record since trial transcripts provide the opportunity 
for judicial review.143 In Florida, the supreme court held trials 
before a lay judge that can result in incarceration are permissible 
without a de novo trial because such judges must complete a 
required training program.144 In Nevada, the supreme court held 
whether judges presiding over criminal trials are lawyers or not 
poses no federal constitutional issues.145 In New Mexico, the 
supreme court framed the issue of lay judges presiding over 
criminal trials purely from a fairness standard and found 
municipal judges without a legal educations can be fair and, 
therefore, due process is not violated if a criminal defendant is 
sentenced to jail by a lay judge.146 In New York, the state’s highest 
court held a defendant has no absolute right under federal or New 
York law to a trial by a lawyer-judge.147 In South Carolina, the 
 
 138. See id. 
 139. See generally Petition, supra note 10, at 18–21. 
 140. Gordon v. Justice Ct., 525 P.2d 72, 73 (Cal. 1974). 
 141. See State v. Dunkerley, 365 A.2d 131, 132 (Vt. 1976). 
 142. See In re Judicial Interpretation of 1975 Senate Enrolled Act No. 441, 332 N.E.2d 
97, 98 (Ind. 1975); City of White House v. Whitley, 979 S.W.2d 262, 266–67 (Tenn. 1998); 
State ex rel. Anglin v. Mitchell, 596 S.W.2d 779, 791 (Tenn. 1980). 
 143. Palmer v. Superior Court, 560 P.2d 797, 799 (Ariz. 1977). 
 144. Treiman v. State ex rel. Miner, 343 So. 2d 819, 823–24 (Fla. 1977). 
 145. Goodson v. State, 991 P.2d 472, 474 (Nev. 1999). 
 146. Tsiosdia v. Rainaldi, 547 P.2d 553, 555 (N.M. 1976). 
 147. People v. Charles F., 458 N.E.2d 801, 802 (N.Y. 1983). 
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supreme court held due process guarantees are met whether a 
trial judge is a lawyer or not because of the availability of an 
appeals process.148 Similarly, in Texas, criminal trials by lay judges 
have also been held not to pose any constitutional issues.149 The 
same is true in Wyoming, where the supreme court sided with 
states that find no constitutional issues in having criminal trials 
presided over by lay judges.150 

Clearly, the decisions of both the United States Supreme 
Court and many states’ highest courts find no constitutional issue 
with having lay judges preside over criminal trials where 
defendants may be sentenced to incarceration if convicted, even 
in the eight states that allow lay judges to convict criminal 
defendants without the availability of a de novo trial.151 

V. SHOULD LAY JUDGES BE ENTRUSTED TO DISPENSE JUSTICE IN 

CRIMINAL CASES? 

There is no question that lay judges may constitutionally 
preside over criminal trials that can subject defendants to 
incarceration under current federal and state courts’ 
interpretation of the United States Constitution’s Due Process 
guarantees.152 That, however, does not resolve the issue that what 
is legally permissible may be neither ethical nor just, and what can 
be done for the sake of expediency is not necessarily what ought 
to be done in order to protect both the letter and the spirit of due 
process guaranteed by the Fifth and Fourteenth Amendments to 
the United States Constitution.153 

A. The complexity of the United States common law legal 
system requires judges to be experts in the law. 

Unlike most nations of the world that follow the traditional 
civil law legal system, the United States follows the common law 

 
 148. State v. Duncan, 238 S.E.2d 205, 208 (S.C. 1977). 
 149. Masquelette v. State, 579 S.W.2d 478, 480 (Tex. Crim. App. 1979). 
 150. Canaday v. State, 687 P.2d 897, 900 (Wyo. 1984). 
 151. See supra Parts III and IV. 
 152. Id. 
 153. U.S. CONST. amends. V, XIV.  



1 LOPEZ.DOCX (DO NOT DELETE) 11/1/2019  4:56 PM 

18 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:1 

system imported from England in colonial times.154 Under the civil 
law system, judges apply the law as created by legislative bodies 
and have little power to interpret the law other than as written.155 
Judges generally serve both as finders of fact and arbiters of law 
without juries; their decisions generally have no precedential 
value. Unlike their common law counterparts, judges in civil law 
jurisdictions do not have a great deal of latitude to reinterpret the 
law as they decide cases.156 In the United States, judges have the 
power to reinterpret or hold invalid legislation created by state 
legislative bodies and Congress through the process of judicial 
review, first announced in 1803 by Chief Justice John Marshall.157 
Statutes and court decisions are written largely by lawyers for 
lawyers and are not intended to be clearly understood by 
laypersons.158 Some commentators argue for continuing the 
historical role of lay judges in the United States or expanding the 
role of lay judges in part by noting that countries such as Austria, 
the Czech Republic, France, Italy, Sweden, Latvia, Cuba and 
Kosovo allow their lay judges to serve on some appellate courts.159 
All of these examples, however, are from civil law jurisdictions.160  

The complexity of the United States common law system 
presents challenges even for legal experts as judges do not always 
follow established legal precedent guided by the concept of stare 
decisis. Even the apparent plain meaning of statutes or the 
Constitution may be reinterpreted by the courts. That is why only 
attorneys may practice law. The definition of what constitutes the 
practice of law is very broad, encompassing not only representing 
clients in all criminal and civil cases, but also giving legal advice 
and creating legal forms, including simple contracts, wills or court 
filings for others.161 The unlicensed practice of law is not only 

 
 154. Victoria Cromwell, Common Law vs. Civil Law: An Introduction to the Different Legal 
Systems, BARBRI (Apr. 1, 2019), https://barbriqlts.com/common-law-vs-civil-law-an-introdu 
ction-to-the-different-legal-systems. 
 155. Id. 
 156. Id. 
 157. See Marbury v. Madison, 5 U.S. 137 (1803). 
 158. See e.g., Adrian Vermeule, Should We Have Lay Justices?, 59 STAN. L. REV. 1569, 
1578 (2007). 
 159. Id. at 1573. 
 160.  Civil Law System: Countries Compared, NATION MASTER, https://www.nationmaster 
.com/country-info/stats/Government/Civil-law-system.  
 161. Lopez, supra note 7, at 60–62. 
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prohibited but is a crime in most states.162 A non-lawyer who 
completes a will form for a friend, gives a friend advice on 
criminal or civil legal matters or represents a friend in court could 
face a conviction for unlicensed practice of law. However,  a justice 
of the peace or town justice whose day job could be that of a 
butcher, baker or candle stick maker and whose formal education 
may consist of a high school diploma or equivalent is somehow 
presumed to gain expertise in civil and criminal procedure as well 
as general competence in substantive law by completing a few days 
or weeks of training.163 Can such a person be rationally expected 
to rule on motions, fully understand and appropriately sustain or 
overrule lawyers’ objections at trial, understand and properly 
apply the rules of civil and criminal procedure, distinguish 
between admissible and inadmissible evidence and in general 
display the competence of a lawyer with a Juris Doctor degree 
earned over seven years of undergraduate and graduate study who 
has passed the state bar?  The answer should be obvious.  This 
answer should not be changed by the fact that such judges can 
only sentence criminal defendants to fines and jail sentences not 
to exceed six months or one year in most states.164 

B. The cost of administration of justice - the unfairness of 
cost-shifting from government to criminal defendants. 

In 2017, more than 100,000,000 cases were filed in state 
trial courts,165 and another 400,000 in federal trial courts.166 The 
state trial courts are staffed by approximately 30,000 trial judges167, 
and the federal trial courts by only 1,700 judges168, 677 of whom 

 
 162. Id. at 66–68.  
 163. See generally Vermeuele, supra note 158 (discussing places where lay judges are 
permitted despite a lack of formal legal education); see generally Lopez, supra note 7 
(discussi ng the legal landscape regarding punishments for unlicensed practice of law). 
 164. See supra Part III.. 
 165. FAQs: Judges in the United States, QUALITY JUDGES INITIATIVE (Institute for the 
Advancement of the American Legal System, University of Denver), June 12, 2014, at 3, 
https:/ /iaals.du.edu/sites/default/files/documents/publications/judge_faq.pdf.  
 166. Id. 
 167. Id. See also R. LaFountain, R. Schauffler, S. Strickland, S. Gibson, and A. Mason, 
Examining the Work of State Courts: An Analysis of 2009 State Case Courtload, NATIONAL 

CENTER FOR STATE COURTS 6 (2011), http://www.courtstatistics.org/FlashMicrosites/CSP 
/images/C SP2009.pdf. 
 168. FAQs, supra note 165 at 3. 
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are District Court judges.169 State court and judgeship levels and 
attendant compensation vary by state. According to a national 
survey, the median average compensation for judges in state 
courts of general original jurisdiction in 2016 was $149,000.170 The 
federal court system is generally comprised of constitutional 
Article III courts,171 including federal District Courts,172 and Article 
I courts, generally administrative courts under the executive power 
of the U.S. Constitution.173 There are presently 673 federal District 
Court judgeships authorized by law.174 Federal District Court judge 
compensation is presently $208,000 per year.175 By extension, the 
salary cost of state trial court judges approximates $4,481,760,000, 
and for federal District Court judges, $140,816,000, for a total of 
$4,622,576,000.176 

There is no doubt that lay, part-time judges are a bargain 
for cash-strapped municipalities with limited resources.177 As an 
illustration of local government costs, a search of the salaries of 
city and town justices in Oneonta, New York, reveals that the full-
time city court judge earned $54,400 in 2016,178 whereas the two 
part-time town justices in the same jurisdiction earned $12,559 
and $16,596 for the same year.179 By contrast, a judge in the court 
of general original jurisdiction in the same county, who must be a 
lawyer, earned $204,879 in 2017.180 Respectively, the two town 
justices earned 23.1% and 30.1% of the full-time city court judge’s 
salary, and as compared to a state court judge sitting in that 

 
 169. B.J. McMillion, U.S. Circuit and District Court Judges: Profile of Select Characteristics, 
ANALYST ON THE FEDERAL JUDICIARY 2 (Aug. 1, 2017),  https://digital.library.unt.edu/ark: 
/6753 1/metadc1042326/m2/1/high_res_d/R43426_2017Aug01.pdf.  
 170. Data and Rankings as of July 1, 2016, SURVEY OF JUDICIAL SALARIES, VOL. 42 NO. 1 
(National Center for State Courts, Williamsburg, Va.), July 1, 2016. 
 171. U.S. CONST. art. III. 
 172. FAQs, supra note 165 at 10. 
 173. Id. at 11. 
 174. McMillion, supra note 169 at 2. 
 175. Judicial Compensation, ADMINISTRATIVE OFFICE OF THE U.S. COURTS, 
https://www.usco urts.gov/judges-judgeships/judicial-compensation (last visited June 30, 
2019). 
 176. Id. 
 177. See supra Section V(b). 
 178. NY Jud L § 221-I (2016).  
 179.  See Through NY, EMPIRE CENTER, https://www.seethroughny.net/payrolls (last 
visit ed July 23, 2019, 2:12 PM). 
 180. Id. 
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county, only 6.1% and 8.1%, albeit as part-time judges.181 Relative 
to the $149,000 median national average salary for all state judges, 
these two lay judges earned just 8.4% and 11.1%, a huge savings to 
the local government.182 

Not only are town justices and justices of the peace a 
bargain for cash-strapped communities in terms of the low salaries 
that lay judges are paid, but justice courts and town justice courts 
can be important revenue generators and can operate under 
pressure to raise money for their municipalities or counties.183 For 
example, in 2007, Utah’s justice courts generated $72 million in 
revenue,184 and in 2010 not a single justice court in the state lost 
money, despite the severe economic difficulties nationwide.185 The 
overwhelming number of cases tried before these courts involve 
traffic and parking violations that can provide an important source 
of revenue.186 But fines are not the only penalty these courts can 
assess, as many lay judges also have the power to sentence criminal 
defendants to jail for misdemeanor offenses.187 

In allowing lay judges to conduct criminal trials, 
municipalities effectively shift the economic burden to individuals 
tried for minor violations and misdemeanor offenses who must 
pay substantial legal fees to defense attorneys, which are generally 
amount of $3,500 for misdemeanor cases.188 It is of little 
consolation to a criminal defendant erroneously sentenced to jail 
that a de novo trial before a lawyer-judge may be available because a 
 
 181. See SURVEY OF JUDICIAL SALARIES, VOL. 42 NO. 1 supra note 170. $12,559 / 
$54,400 = 23.1 percent and $16,596 / $54,400 = 30.1 percent; $12,559 / $204,879 = 6.1 
percent and  $16,596 / $204,879 = 8.1 percent (all figures rounded to the nearest one-
tenth of one percent). 
 182. See SURVEY OF JUDICIAL SALARIES, VOL. 42 NO. 1 supra note 170. (listing the 
national median average compensation of judges in state courts of general original 
jurisdiction as $149,000 in 2016). Percentages based on $12,559 / $149,000 = 8.4% and 
$16,596 / $149,000 = 11.1% rounded to the nearest one tenth of one percent. 
 183. Samuel P. Newton et al., No Justice in Utah’s Justice Courts: Constitutional Issues, 
Systematic Problems, and the Failure to Protect Defendants in Utah’s Infamous Local Courts, 2012 
UTAH L. REV. ON LAW 27, 50 (2012). 
 184. Id. 
 185. Id. 
 186. See id. at 37. See also Justice Courts Case Filings FY2017: July 1, 2016 – June 30, 2017, 
UTAH COURTS, http://www.utcourts.gov/stats/files/2017FY/justice/0-Statewide.pdf 
(reporting that for FY 2017, justice courts in Utah had 331,743 traffic and parking 
violations filings, 68,273 general criminal case filings, and 28,820 civil case filings). 
 187. See Newton, supra note 183, at 46–47. 
 188. See How Much Does a Defense Attorney Cost?, THUMBTACK (Oct. 10, 2018), 
https://www.thumbtack.com/p/criminal-defense-attorney-cost. 
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non-indigent defendant must bear the substantial cost of legal 
representation for the second trial and will not be reimbursed for 
the cost or inconvenience of a second trial if the judgment of the 
lay judge is reversed on appeal.189 

But this does not complete the economic equation or 
considerations for justice. While the Sixth Amendment to the 
United States Constitution assures the right to counsel in criminal 
matters, it has become clear that the cost to the government for 
supplying criminal defense counsel for indigent defendants has 
been rising rapidly.190And where public defenders are used, they 
are often overworked.191 Accordingly, these considerations pose an 
objection to the government’s motivation to save money by 
employing lay judges, and certainly promote the pursuit of justice 
in criminal matters. As stated by Justice Black regarding the 
critical importance of the availability of a criminal defendant’s 
right to counsel in the landmark case Gideon v. Wainwright: 

 
    [O]ur state and national constitutions and laws 
have laid great emphasis on procedural and 
substantive safeguards designed to assure fair trials 
before impartial tribunals in which every defendant 
stands equal before the law. This noble ideal cannot 
be realized if the poor man charged with crime has 
to face his accusers without a lawyer to assist him.192 

 
While the use of lay judges is constitutional, Justice Black’s 

observation can certainly be cited as a cogent argument against 
the allowance of lay judges presiding over criminal matters.193 This 
argument is strongly buttressed by the Supreme Court’s 

 
 189. See Newton, supra note 183, at 34–35, 49–50. 
 190. Norman Lefstein, A Broken Indigent Defense System: Observations and 
Recommendations of a New National Report, A.B.A. (June 30, 2017), https://www.americanba 
r.org/groups/crsj/publications/human_rights_magazine_home/human_rights_vol36_20
09/spring2009/a_broken_indigent_system_observations_and_recommendations_of_a_ne
w_national_report. 
 191. The Louisiana Project, A Study of the Louisiana Public Defender System and 
Attorney Workload Standards (Feb. 2017) https://www.americanbar.org/content/dam/a 
ba/administrative/legal_aid_indigent_defendants/ls_sclaid_louisiana_project_report.pdf. 
 192. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). 
 193. David Carroll, Should Non-Lawyer Judges Be Sending People to Jail? SCOTUS Asked to 
Review, SIXTH AMENDMENT CENTER (Dec. 12, 2016), http://sixthamendment.org/should-
non-lawyer-judges-be-sending-people-to-jail-scotus-asked-to-review/. 
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determination in Alabama v. Shelton that the Sixth Amendment 
right to counsel applies in virtually all criminal litigation, thereby 
ensuring limited financial resources will be spread for additional 
public defenders.194 The Supreme Court also noted that at the 
time that a substantial number of states did not offer non-felony 
criminal defendants the right to counsel.195 Given the Supreme 
Court’s findings, it is clear that governmental costs are rising, 
along with the general costs of criminal defense, including private 
pay.196 What is equally clear is that in this legal and economic 
environment, the administration of justice in criminal matters can 
only be assured where a properly trained, competent judge who 
has experience as a lawyer presides over criminal matters. 

The availability of de novo trials and the appeals process 
generally should not be used as a justification for allowing 
unqualified individuals to be elevated to the bench. Nor should 
arguments based on economic expediency be a reason to allow lay 
judges. 

VI. CONCLUSION 

Navigating the complexity of the United States common 
law system is not a task that should be entrusted to lay judges with 
minimal training in any state. Permitting lay judges to preside over 
criminal trials that can result in both fines and jail time for 
criminal defendants may not violate the United States 
Constitution’s Equal Protection guarantees of the Fifth and 
Fourteenth Amendments according to the current interpretation 
by the Supreme Court and many states’ highest courts, but it 
violates the basic principles of justice and fairness.197 This is 
especially true in states where individuals convicted and sentenced 
to jail by lay justices are not given the opportunity of a de novo 
review of their conviction on appeal before a lawyer-judge.198 Even 
when a de novo review on appeal is available, it does not mitigate 
the injustice of a wrongfully convicted defendant having to bear 

 
 194. Alabama v. Shelton, 535 U.S. 654, 674 (2002). 
 195. Id. at 669. 
 196. See id. at 670–71. 
 197. Tsiosdia v. Rainaldi, 547 P.2d 553, 555 (N.M. 1976). 
 198. See supra Section III(a). 
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the cost, inconvenience, and uncertainty of an appeal in order to 
obtain justice.199 

The justification of practical necessity for tolerating lay 
judges was certainly valid in Medieval England and arguably 
through the early part of the 20th Century in the United States,200 
but it no longer applies as today there are ample qualified 
attorneys who can serve as judges anywhere in the United States if 
they are appropriately compensated. 

Would we stand for individuals untrained in medicine 
being allowed to set up a surgical practice after a few weeks of 
training in areas of the country where there may be a shortage of 
qualified physicians for the sake of economic expediency? Would 
we trust a layperson with a few hours or weeks of training on basic 
architectural concepts to approve the blueprints for building a 
new bridge or office building? Would we even trust a high school 
graduate with no prior knowledge of soccer, football or baseball to 
officiate in any of these professional sports as a referee or umpire 
after a few hours of training on the rules of the game? In the case 
of the latter, at least one can argue that the basic rules of the game 
could conceivably be taught in a matter of weeks.201 That is 
certainly not true with regard to teaching someone what they need 
to know to rationally and accurately understand, analyze, and 
apply relevant data to resolve complex medical, architectural, or 
legal issues after a few hours or a few weeks of training. Is it not 
reasonable, rational, nor just to require judges to have expertise in 
the law that is at least the equivalent to that of the attorneys who 
appear before them and whose arguments and motions they must 
understand to make rulings in accordance with the law? 

It is not enough that a judge be fair and impartial. Lay 
judges can certainly meet that standard. But a judge must also 
have a thorough knowledge of both the relevant substantive and 
procedural law that they are asked to apply before they can 
deprive criminal defendants of their liberty or property.202 The 
spirit of the constitutional guarantees of due process, common 
sense and basic principles of justice require it.203 
 
 199. See supra Section V(b). 
 200. See supra Part II. 
 201. How to Become a Football Official, NATIONAL ASSOCIATION OF SPORTS OFFICIALS 
(2019), https://www.sayyestoofficiating.com/become-a-sports-official/sports/football. 
 202. See supra Part IV. 
 203. See supra Part I. 




