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CORPORATIONS, NATURAL RIGHTS, AND THE 
ASSEMBLY CLAUSE: AN ORIGINALIST CRITIQUE OF 

CORPORATE SPEECH JURISPRUDENCE 

                   NICHOLAS C. ULEN† 

s First Amendment free speech jurisprudence has evolved over the past 
two centuries, the Supreme Court has developed an increasingly listener-

based approach in determining the scope of free speech protections. Although 
the listener-based approach focuses on the effect of speech, it does little to 
answer the question of identity, a question that resonates not only with the 
First Amendment but with all fundamental natural rights secured to 
individuals by the Bill of Rights. At the time of the First Amendment’s 
ratification, the Framers regarded freedom of speech as a fundamental, 
inalienable, and natural right vested only in individuals. Yet the Court’s 
current approach, as reflected in its landmark decision Citizens United v. 
Federal Election Commission, ignores this distinction and recognizes both 
individuals and corporations equally under the First Amendment. In doing 
so, the Court not only demeans the personal, almost sacred nature of that 
right, but it also ignores the original meaning of the First Amendment as 
adopted by the Framers. 

This Article offers both a critique and a proposed solution to the 
Court’s listener-based approach to the liberty of expression as it relates to 
corporations. Adopting an originalist perspective, it argues the return of an 
identity-based approach to First Amendment protection under principles of 
natural rights theory. Under the natural rights doctrine, then argues that 
corporations should not have equivalent expression rights afforded to 
individuals under the First Amendment. It further argues that the Free 
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Speech Clause protects only the speech of natural persons and corporate speech 
rights derive not from that Clause but as a function of the Assembly Clause. 

 

I. INTRODUCTION 

In modern society, corporations exert considerable influence 
over the lives of the American public.1 Whether it be through 
marketing, providing goods and services, or contributing 
economically, corporations expend a wealth of resources that affect 
public livelihood.2 In an age of growing corporate power, 
corporations also wield a concealed weapon that escapes the 
attention of the general public: a speech authority that rivals even the 
most esteemed political leaders, yet eludes most accountability from 
their speech.3 The Supreme Court has granted broad protection to 
corporate political speech under its authoritative yet conflicting First 
Amendment jurisprudence.4 Were corporate entities ever intended to 
have the wide scope of speech freedoms they now possess under the 
First Amendment? 

To group all corporate entities under one category both 
belies the actual diversity between the different types of state-created 
corporate bodies and the extent of power that they have over each 
other and the American public.5 There are also legitimate arguments 

 
 1. See generally Paige Winfield Cunningham, The Health 202: Coca-Cola E-mails Reveal 
How Soda Industry Tries to Influence Health Officials, WASH. POST (Jan. 29, 2019), 
https://www.washingtonpost.com/news/powerpost/paloma/the-health-202/2019/01/29 
/the-health-202-coca-cola-emails-reveal-how-soda-industry-tries-to-influence-health-
officials/5c4f65dd1b326b29c3778cf1/?utm_term=.593ef7f219c5; A Closer Look at How 
Corporations Influence Congress, NPR (Feb. 13, 2014), https://www.npr.org/2014/02/13/27 
6448190/a-closer-look-at-how-corporations-influence-congress; Lee Drutman, How 
Corporations Turned Into Political Beasts, BUS. INSIDER (Apr. 25, 2015), 
https://www.businessinsider.com/how-corporations-turned-into-political-beasts-2015-4; K. 
Sabeel Rahman, Corporate Power and the Unmaking of American Democracy, AM. PROSPECT 
(May 16, 2018), https://prospect.org/article/corporate-power-and-unmaking-american-
democracy. 
 2.  Drutman, supra note 1. 
 3.  PAUL DENICOLA ET AL., THE CONFERENCE BOARD, HANDBOOK ON CORPORATE 

POLITICAL ACTIVITY 4–11 (2011). 
 4.  Compare Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 357, 361–62, 
371 (2010) (holding a federal statute on corporate campaign contributes violated the First 
Amendment) with, Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 657, 666 (1990), 
overruled by Citizens United, 558 U.S. 310 (2010) (holding a state law limiting corporate 
campaign contributions is constitutionally permissible under the First Amendment). 
 5.  See, e.g., 1 N.Y. NOT-FOR-PROFIT CORP. LAW §2.03(3)(a) (LexisNexis 2018) 
(describing various non-profit corporations); INTERNAL REVENUE SERV., Business 
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to support the different treatment of corporations based on the 
nature of their charter. However, at least in the case of large, for-
profit corporations, the freedom of speech protections they enjoy 
exceed the scope originally intended by those who established that 
right.6 

Despite the cynical disposition the Framers had towards early 
corporate charters,7 the increasingly originalist Supreme Court 
largely ignored the meaning of the First Amendment as understood 
in 1789 and indeed for decades thereafter. Instead of determining 
original intent by probing the language of the Constitution for the 
philosophical understanding of the Framers, the Court has 
increasingly couched its reasoning in ex post facto justification for free 
speech protection. In doing so, the Court has strayed from its duty to 
interpret the First Amendment as the Framers designed it.8 

This Article criticizes the Court’s current “originalist” 
approach to corporate speech protection under the First 
Amendment and offers a framework for rectifying it. Specifically, this 
Article argues for a return to and greater emphasis of natural rights 
theory in evaluating freedom of speech rights and why, under such a 
lens, the Court has granted too much speech protection for 
corporations. Indeed, under an approach that heavily favors 
individualism and natural law principles, the First Amendment Free 
Speech Clause should not protect corporate speech. Rather, such 
protection derives from the freedom of individuals to voluntarily 
associate with one another under the Assembly Clause. 

At the time of the nation’s founding (“Founding”), natural 
rights theory dominated legal and academic literature.9 While the 
main justifications for freedom of speech protection existed during 

 
Structures, (2019), https://www.irs.gov/businesses/small-businesses-self-
employed/business-structu res. (describing types of for-profit business entities). 
 6.  See Citizens United, 558 U.S. at 479 (Stevens, J., dissenting) (“At bottom, the 
Court's opinion is thus a rejection of the common sense of the American people, who 
have recognized a need to prevent corporations from undermining self-government since 
the founding, and who have fought against the distinctive corrupting potential of 
corporate electioneering since the days of Theodore Roosevelt.”). 
 7.  See Citizens United, 558 U.S. at 479 (Stevens, J., dissenting). 
 8.  History is not something to be ignored in construing fundamental liberties; 
indeed, one scholar has suggested that history should be the deciding criterion. See 
Samantha M. Ruben, Anything but Established: The Seventh Circuit’s Desertion of Supreme Court 
Establishment Clause Jurisprudence, 14 SEVENTH CIR. REV. 68, 93–97 (2019). 
 9.  Jud Campbell, Natural Rights and the First Amendment, 127 YALE L.J. 246, 265–66, 
268 (2017). 
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the enactment of the First Amendment,10 those justifications were 
curbed in such a way to favor individual rights and personal 
identity.11 Conversely, attempts to treat artificial entities as equal to 
natural persons were met with skepticism from the Framers.12 Yet 
modern day First Amendment jurisprudence gives shockingly little 
attention to natural rights theory as it pertains to freedom of speech 
protection. While different prevailing justifications of the First 
Amendment have permeated the courts over time, natural rights 
theory has fallen to a mere jurisprudential footnote. 

A product of Roman natural law, natural rights theory 
emphasized the protections of “natural,” inalienable rights inherent 
to the person.13 The Framers believed that the freedom to express 
oneself comprised the core of these inalienable rights.14 But natural 
rights theory came with an important caveat: individual liberties 
deemed inalienable were deemed so because they were thought to be 
inseparable from the individual, as that individual existed in a state of 
nature.15 To this day, however, no scientist has yet discovered the first 
natural living species of corporation. Until that search yields success, 
a natural rights analysis of the scope of free speech protections 

 
 10.  As discussed infra Part II(a), those justifications are to promote the marketplace 
of ideas, encourage democratic self-governance, and fulfill individual self-realization. 
 11.  Campbell, supra note 9, at 252–53, 255. 
 12.  See JAMES WILSON, Lectures on Law (1804), reprinted in COLLECTED WORKS OF 

JAMES WILSON 2, 426–27 (“Monopoly, superstition, and ignorance have been the 
unnatural offspring of literary, religious, and commercial corporations. This is not 
mentioned with a view to insinuate, that such establishments ought to be prevented or 
destroyed: I mean only to imitimate, that they should be erected with caution, and 
inspected with care.”); Justin Fox, What the Founding Fathers Really Thought About 
Corporations, HARV. BUS. REV. (2010); Rick Ungar, Founding Fathers Spinning in Their 
Graves as SCOTUS Rules that Corporations are People Too, FORBES (June 30, 2014), 
https://www.forbes.com/sites/rickungar/2014/06/30/ founding-fathers-spinning-in-
their-graves-as-scotus-rules-that-corporations-are-people-too/#4d8611417c4e; Letter from 
Thomas Jefferson to George Logan (Nov. 12, 1816) (on file with National Archives), 
https://founders.archives.gov/documents/Jefferson/03-10-02-0390 [herinafter 
Jefferson]. 
 13.  See Sharon K. Chahil, A Study of the Relationship Between Natural Rights Theory and 
the Doctrine of Constitutionalism Encapsulated Within the Federal Constitution, 6 MALAYAN L.J. 
1, 2 (2005). 
 14.  Campbell, supra note 9, at 267; see also THE FEDERALIST NO. 84 (Alexander 
Hamilton). 
 15.  See JOHN TRENCHARD & THOMAS GORDON, No. 60. All Government Proved To Be 
Instituted by Men, and Only to Intend the General Good of Men (1722), reprinted in CATO’S 

LETTERS: OR, ESSAYS ON LIBERTY, CIVIL AND RELIGIOUS, AND OTHER IMPORTANT SUBJECTS 
(Ronald Hamowy ed., 1995). 
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supports a strong First Amendment freedom for natural persons, but 
not of amorphous artificial constructs of law.16 

To illustrate this argument, this Article begins by providing a 
basic overview of the three modern free speech policies in Part II: to 
promote the marketplace of ideas; to promote democratic self-
governance; and to promote individual self-realization. Part II will 
also briefly discuss the various theories of corporate personhood. Part 
III will then delve into natural rights theory and its limited historical 
relevance in First Amendment jurisprudence. Part III will also apply 
natural rights theory to the corporate person and argue why modern 
First Amendment jurisprudence has misapplied the meaning of the 
Free Speech Clause as it existed at the time of ratification. Lastly, Part 
IV argues that under natural rights theory, not only does the First 
Amendment limit corporate speech more than individual speech but 
also argues that corporate speech should be analyzed under the 
Assembly Clause rather than the Free Speech Clause. Part IV will 
propose a framework that argues corporate speech rights as a First 
Amendment matter depend on the purpose for which that 
corporation was created; any additional rights immaterial to 
corporate purpose must instead derive from a different source of law. 

II. FUNDAMENTALS OF CORPORATE FREE SPEECH THEORY 

A. Justifications of Free Speech Protection 

The First Amendment is the cornerstone of American 
democracy. As such, it is not surprising its very text invokes such 
facially absolute protection: “Congress shall make no law . . . 
abridging the freedom of speech.”17 For as long as the First 
Amendment has existed in American law, scholars have debated over 
the scope of individual speech protections.18 Some, including 
contemporary theorists, believe First Amendment protection begins 
 
 16.  Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 466 (2010) (Stevens, J., 
dissenting) (“[C]orporations have no consciences, no beliefs, no feelings, no thoughts, no 
desires. Corporations help structure and facilitate the activities of human beings, to be 
sure, and their ‘personhood’ often serves as a useful legal fiction. But they are not 
themselves members of ‘We the People’ by whom and for whom our Constitution was 
established.”). 
 17.  U.S. CONST. amend. I. 
 18.  See Stephen J. Wermiel, The Ongoing Challenge to Define Free Speech, A.B.A. (last 
visited Sept. 1, 2019), https://www.americanbar.org/groups/crsj/publications/human_ri 
ghts_magazine_home/the-ongoing-challenge-to-define-free-speech/the-ongoing-
challenge-to-define-free-speech. 
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and ends with the text itself.19 For these scholars, the text is 
unambiguous—any intrusion on the right to speech is an 
unconstitutional exercise of authority by the government.20 Others, 
including most legal theorists, believe some interference by the state 
is permissible depending on the nature of the speech being 
restricted.21 

Historical analysis suggests the latter position is more 
supported by Framer intent, while the former borders hyper-
textualism.22 The First Amendment, as well as most of the Bill of 
Rights it accompanies, was part of a long-winded compromise to 
articulate certain fundamental liberties.23 This compromise was 
necessary to satisfy the concerns of Anti-Federalists who opposed the 
ratification of the Constitution in its bare form.24 Considering the 
high threshold required to release the new union from the shackles 
of the Articles of Confederation25 and the polarized political climate 
among the states,26 it is irrational to strictly construe the First 
Amendment as an absolute freedom.27 Thus, this Article assumes that 

 
 19.  See N.Y. Times v. Sullivan, 376 U.S. 254, 293–94 (1964) (Black, J., concurring) 
(arguing absolute First Amendment protection at least in the case of the press); see also 

ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM: THE CONSTITUTIONAL POWERS OF THE 

PEOPLE 20 (Harper & Brothers eds., 1960). 
 20.  MEIKLEJOHN, supra note 19, at 20 (“[N]o one who reads with care the text of the 
First Amendment can fail to be startled by its absoluteness. The phrase ‘Congress shall 
make no law . . . abridging the freedom of speech,’ is unqualified. It admits no exceptions 
. . . . That prohibition holds good in war as in peace, in danger as in security.”). 
 21.  See generally ERWIN CHEMERINSKY, THE FIRST AMENDMENT (5th ed. 2017) (stating 
that current Supreme Court doctrine lists several per se classes of speech unprotected by 
the First Amendment. Those classes of expression include incitement, fighting words, 
obscenity, and threats). 
 22.  SEE ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-
GOVERNMENT 18 (Harper & Brother eds. 1948). Meikeljohn argued that the absolute 
prohibition on speech was the view endorsed by the Framers, writing “[n]o one can doubt 
that, in any well-governed society, the legislature has both the right and the duty to 
prohibit certain forms of speech.” Id.; see also infra note 27 and accompanying text. 
Indeed, as discussed infra Section III(A), natural rights theory supports some restriction 
on the right to expression. 
 23.  DAVID ROBERTSON, A Republic, If You Can Keep It, in THE ORIGINAL COMPROMISE: 
WHAT THE CONSTITUTION'S FRAMERS WERE REALLY THINKING (Oxford Univ. Press 2013). 
 24.  Id. at 157. 
 25.  See U.S. CONST. art. VII. 
 26.  ROBERTSON, supra note 23, at 57–78. 
 27.  Compare WILLIAM BLACKSTONE, Blackstone on the Absolute Rights of Individuals, in 
COMMENTARIES ON THE LAWS OF ENGLAND *121–38 (arguing free speech is not protected 
in cases where (1) it infringes upon the fundamental rights of others, or (2) encroaches 
upon the prior authority of the state to restrict free speech under the common law), with 
JOHN TRENCHARD & THOMAS GORDON, No. 15. Of Freedom of Speech: That the Same is 
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the state has certain colorable authority to regulate speech; indeed, 
such a position was widely accepted around the time of the 
Founding.28 

Currently, three main justifications exist for the preservation 
of free speech. First is the promotion of the so-called “marketplace of 
ideas.”29 This justification was most famously proposed by Justice 
Holmes in his Abrams v. United States dissent.30 In Abrams, the Court 
upheld convictions under the Espionage Act for publishing leaflets 
encouraging resistance by revolt to the United States involvement in 
World War I.31 While disagreeing with the message advocated by the 
defendant, Justice Holmes criticized the use of prosecutorial 
authority to silence opposition to the wartime effort, instead finding 
that: 

 
the ultimate good desired is better reached by free trade 
in ideas—that the best test of truth is the power of the 
thought to get itself accepted in the competition of the 
market, and that truth is the only ground upon which 
their wishes safely can be carried out.32 
 

Thus, absent an emergency, freedom of speech best serves the 
society’s interests by subjecting ideas to the community, where they 
can be assessed through the communal voice of reason. Put more 
simply: flawed speech is best solved through more speech.33 In this 

 
Inseparable from Publick Liberty (1721), in CATO’S LETTERS: OR, ESSAYS ON LIBERTY, CIVIL 

AND RELIGIOUS (Ronald Hamowy ed., Liberty Fund ed. 1995) (acknowledging that free 
speech is not protected in cases where it infringes upon the fundamental rights of others). 
Both theoretical extremes run afoul of the absolutist construction of the First Amendment 
proposed by Justice Black and suggests that under established canons of statutory 
interpretation, no reasonable person would have adopted such an extreme view at the 
time of the Founding. See, e.g., ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS 318–22 (2012); see also Citizens United v. Fed. Election 
Comm’n, 558 U.S. 310, 420 (2010) (Stevens, J., dissenting). 
 28.  Campbell, supra note 9, at 282. Even the civil-libertarian view at the time 
believed the right to free speech was limited to cases where exercising the right would 
infringe upon the protected rights of another. See TRENCHARD & GORDON, supra note 27, 
at 79. The rationale for this limitation will be discussed in Section III(A), infra. 
 29.  See Joseph Blocher, Institutions in the Marketplace of Ideas, 57 DUKE L.J. 821 
(2008). 
 30.  Abrams v. United States, 250 U.S. 616, 624–31 (1919) (Holmes, J., dissenting). 
 31.  Id. at 617 (majority opinion). 
 32.  Id. at 630 (Holmes, J., dissenting). 
 33.  Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring). 
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way, the speech that ultimately benefits society is that which endures 
the greatest collective scrutiny. 

The second principal justification for preservation of free 
speech rests within the promotion of democratic self-governance.34 
Justice Brandeis illustrated the facets of this theory in his Whitney v. 
California concurrence.35 Whitney concerned a conviction under a 
state statute prohibiting the advocacy of “crime, sabotage . . . or 
unlawful acts of force and violence . . . as a means [for] effecting any 
political change.”36 In affirming the conviction, Justice Brandeis 
nonetheless warned of the essential role that the First Amendment 
played in preserving American republicanism.37 He argued that 
“public discussion is a political duty,” and that such discourse 
“should be a fundamental principle of the American government.”38 
Thus, the First Amendment provides an integral avenue for the 
people to congregate for a stable political cause. Indeed, political 
discourse is perhaps the strongest form of speech protected under 
the First Amendment. 

The third principal justification for preservation of free 
speech is the promotion of individual self-realization.39 This rationale 
emphasizes the value of individual expression for the simple benefit 
of self-fulfillment.40 As legal scholar Thomas Emerson said, “[state] 
suppression of belief, opinion and expression is an affront to the 
dignity of man, a negation of man’s essential nature.”41 Rather, he 
argued that people as sentient, social animals have a fundamental 
interest in expressing themselves to the world and in having their 
expression heard through the communal network.42 This justification 
does not depend on promoting idealistic values of virtue and justice 
within society, though certainly such ideals may be favorable 

 
 34.  See MEIKLEJOHN, supra note 19, at 112. 
 35.  See Whitney, 274 U.S. at 372–80 (Brandeis, J., concurring). 
 36.  Id. at 360 (majority opinion). 
 37.  Id. at 373 (Brandeis, J., concurring). Brandeis affirmed the conviction 
notwithstanding his apprehension for state speech restrictions because under the “clear 
and present danger” test (used for determining whether speech is not protected under 
the incitement doctrine) as applied to the defendant, he found sufficient factual evidence 
to support a jury finding of imminent danger to the community. Id. 
 38.  Id. at 375. 
 39.  See Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 YALE 

L.J. 877, 879–80 (1963). 
 40.  Id. 
 41.  Id. at 879. 
 42.  Id. 
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consequences.43 Instead, it is the inherent freedom to express oneself 
that is the ultimate desired social benefit.44 

B. Personhood Theories of the Corporate Entity 

An analysis of the basis for constitutional freedom of speech 
for corporate-like entities naturally depends on how one views the 
essence of the corporate bodies themselves. Particularly from a 
natural rights perspective, if corporations are viewed as completely 
artificial bodies, they logically have more limited free speech rights 
under the First Amendment. If instead corporations are viewed as a 
voluntary association of individuals, however, then stronger speech 
rights flow from the individuals within the common entity. 

At the time of the Founding, the Framers classified the rights 
of individuals under two broad categories. The first category, natural 
rights, vested with the individual.45 In contrast, the second category 
consisted of rights granted to the individual by his association with 
the sovereign and subject to the limitations imposed by it.46 These 
were known as positive rights.47 Among these positive rights included 
the protection against self-incrimination,48 double jeopardy,49 and the 
right to trial by jury.50 Analogous to a rights-based approach, 
corporate entities may also be viewed completely in a positive light as 
a grant of authority by the sovereign, wherein the entirety of its 
freedoms and obligations derive from.51 

Under principles of corporate law, no person(s), however 
intent-bound, can form a corporation without the permission of the 

 
 43.  Id. at 880. 
 44.  Id. In many ways, the promotion of self-realism mirrors the same policies as a 
natural rights approach, as both theories emphasize the role of the speaker in evaluating 
the value of expression. Id. at 879. However, a self-individualist would view freedom of 
expression as a personal right unique to an individual where the ultimate benefit of 
expression is for his own benefit.  Id. A natural rights theorist would instead view the right 
of expression as one inherently vesting within the individual without regard to the 
benefits that arise from that expression. Campbell, supra note 9, at 253–55. 
 45.  Campbell, supra note 9, at 252–53. 
 46.  Id. at 287–88. 
 47.  Id. at 268. 
 48.  U.S. CONST. amend. V.  
 49.  Id. 
 50.  U.S. CONST. amend. VI; 1 ANNALS OF CONG. 447–58 (1789) (Joseph Gales, ed. 
1790). 
 51.  BLACKSTONE, supra note 27, at *123–26. 
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state.52 Rather, all corporate bodies are formed by filing articles of 
incorporation in the respective state where its members wish to 
incorporate.53 Once formed, the corporation becomes bound by the 
corporate law of that state.54 Moreover, a corporation need not be a 
group of individuals. A single person alone may form and operate a 
corporation.55 The great amount of state oversight in corporate 
regulation thus suggests that states should have broad discretion to 
also regulate corporate speech. Though the Court has, at times, 
embraced the positivist theory,56 its support has declined as the Court 
has swayed towards a more conservative-libertarian approach to free 
speech protection.57 

In contrast to the positivist theory, the aggregate theory 
(sometimes referred to as the “nexus-of-contracts” theory) views a 
corporate entity as the sum of its parts.58 Because corporations cannot 
act on their own behalf, a human interface is required to act as an 
agent for the corporation.59 Thus, the lifeblood of the corporation 
comes not from its articles of incorporation or bylaws, but from the 
officers, directors, and shareholders that conduct and manage the 
corporation’s affairs.60 Under the aggregate theory, the individuals 
comprising the corporation can be seen as an association banded for 
a common purpose.61 Corporate law principles dictate that, at least 
 
 52.  Id. at *125–26. 
 53.  Rebekah D. McCorvey, 1 Corporate Attorney’s Practice Guide § 2.02, LEXISNEXIS 

(201 8). 
 54.  Id. 
 55.  See Akande v. Transamerica Airlines, Inc., No. 1039-N, 2006 Del. Ch. LEXIS 47, 
at *22 (Del. Ch. February 28, 2006). 
 56.  See Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat) 518, 636–38 (1819). 
The Court endorsed the positivist theory only a couple decades after Constitutional 
ratification. Id. Chief Justice Marshall notably observed the English practice of corporate 
charters and questioned the legitimacy of equivocating the corporate entity with the 
natural person. Id. 
 57.  See Steven J. Heyman, The Third Annual C. Edwin Baker Lecture for Liberty, 
Equality, and Democracy: The Conservative-Libertarian Turn in First Amendment Jurisprudence, 
117 W. VA. L. REV. 231 (2014). The retirement of Justice Kennedy, a longtime speech 
absolutist, will likely not disrupt the Court’s trend towards stronger First Amendment 
protections. See Michael Barone, Justice Kennedy’s First Priority: The First Amendment, REAL 

CLEAR POLITICS (June 29, 2018), https://www.realclearpolitics.com/articl 
es/2018/06/29/justice_kennedys_first_priority_the_first_amendment_137387.html. 
 58.  See Stefan J. Padfield, The Dodd-Frank Corporation: More than a Nexus-of-Contracts, 
114 W. VA. L. REV. 209, 210, 214 (2011). 
 59.  Id. at 213, 227. 
 60.  Id. at 213–14. 
 61.  John C. Coates IV, State Takeover Statutes and Corporate Theory: The Revival 
of an Old Debate, 64 N.Y.U. L. REV. 806, 815 (1989). 
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for commercial corporations, the purpose of the corporation is 
economic, usually to maximize profits for its shareholders.62 But 
regardless of the specific nature of the corporation, the focus is on 
the individuals acting in concert and the rights that flow from the 
discrete persons to the general corporate body.63 In recent years, the 
aggregate theory has been used by the Court to justify the expansion 
of corporate speech protection under the First Amendment and 
continues to remain a favored doctrine for libertarian free speech 
advocates.64 

The third major theory of corporate personhood is the real-
entity theory, formulated in response to criticisms of the positivist 
and aggregate theories and from modernization in corporate 
practice.65 The real-entity theory views a corporation not as an entity 
composed of its parts, but as a natural entity existing with its own 
unique identity.66 In this respect, the real-entity theory shares some 
common ground with the positivist theory, in that they both view 
corporations as a unique entity apart from natural persons. 

However, unlike the positivist theory, the real-entity theory is 
not granted its identity from the sovereign, but rather its identity is 
derived by its own existence.67 While real-entity theorists differ 
substantially on the origins of an independent corporate identity,68 
they do agree that as part of the corporate identity, corporations 
must naturally have moral and legal rights associated with them.69 Yet 

 
 62.  Yang Lynn Jia, Maximizing Shareholder Value: The Goal that Changed Corporate 
America, WASH. POST (Aug. 26, 2013), 
https://www.washingtonpost.com/business/economy /maximizing-shareholder-value-the-
goal-that-changed-corporateamerica/2013/08/26/2 6e9ca8e-ed74-11e2-9008-
61e94a7ea20d_story.html?noredirect=on. While corporate duties do not require 
maximizing profits to its shareholders, that purpose often parallels the duties of loyalty 
and care that corporate directors owe to their fiduciaries. Julian Velasco, How Many 
Fiduciary Duties Are There in Corporate Law? 83 S. CAL.  L. REV. 1231, 1233–34 (2010). 
 63.  Will Kenton, Corporation, INVESTOPEDIA (July 17, 2019), https://www.investoped 
ia.com/terms/c/corporation.asp. 
 64.  See Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010); First Nat’l 
Bank of Boston v. Belloti, 435 U.S. 765 (1978); Joana M. Meyer, The Real Error in Citizens 
United, 69 WASH. & LEE L. REV. 2172, 2201 (2012). 
 65.  See Michael J. Phillips, Reappraising the Real Entity Theory of the Corporation, 21 
FLA. ST. U. L. REV. 1061, 1062 (1994). 
 66.  Id. 
 67.  Id. at 1068. 
 68.  Id. 
 69.  Id. at 1069. 
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even under this theory corporations are not recognized as natural 
persons nor as rational beings.70  

III.  AN ORIGINALIST CRITIQUE OF MODERN CORPORATE 

FREE SPEECH JURISPRUDENCE 

Though it has seen its fair share of ideological shifts over the 
past few decades, originalism remains an influential mode of 
constitutional interpretation, and for good reasons.71 One persuasive 
reason for adopting an originalist view of the First Amendment, with 
regard to self-expression, is that an originalist framework helps to 
respect the designated separation of powers by respecting the limits 
of the judiciary with those of the political branches the Framers 
carefully delineated in the Constitution.72 Furthermore, an originalist 
view focuses specifically on the scope of fundamental rights as 
understood by the Framers, who were in the unique position to 
understand the mechanics of our system of government.73 There still 
remains the unresolved philosophical question of whether the 
Court’s expansive corporate speech doctrine is the product of 
dangerous adherence to principles of living constitutionalism, or 
from the misapplication of originalism itself.74 
 
 70.  Id. at 1069–70 (acknowledging that although corporations under this theory 
should have natural rights and should be viewed as a natural entity, they are viewed 
neither as natural persons nor as rational beings). 
 71.  Keith E. Whittington, The New Originalism, 2 GEO. J. L. & PUB. POL’Y 599, 603-13 
(2004); Ilya Somin, The Origins of Originalism, WASH. POST (Jan. 24, 2014, 6:05 P.M.),. 
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/01/21/the-origins-
of-originalism. 
 72.  Lawrence B. Solum, The New Originalism in Constitutional Law: Originalism and 
Constitutional Construction, 82 FORDHAM L. REV. 453, 460 (2013). 
 73.  By fundamental rights, I mean those that existed when the Constitution was 
ratified, specifically those expressed in the Bill of Rights. This Article expresses no view on 
Framer intent to rights created after ratification (i.e. those vested in the Fourteenth 
Amendment). For a discussion on how historical evidence from the Framers can be highly 
probative in determining what the understood meaning of the text was at the time of 
Founding, see Akhil Reed Amar & Douglas W. Kmiec, Understanding Our Constitution, 
Perspectives on the Constitution, https://constitutioncenter.org/learn/educational-
resources/historical-documents/perspectives-on-the-constitution-understanding-our-
constitution (last visited Sept. 11, 2019). 
 74.  It seems the former provides the likely source of constitutional error. As 
discussed infra, positivism and aggregation theories pervaded the realm of corporate 
personhood during the Founding era. The Court’s concern for corporate speech 
suppression seems in substantial part due to changing norms of corporate identity. See 
Citizens United v. Federal Election Comm’n., 558 U.S. 310, 351–52 (2010) (discussing the 
impact of corporate activity in society); see also Mark M. Hager, The Progressive History of 
“Real Entity” Theory, 50 U. PITT. L. REV. 575, 582-85 (1989) (noting that the Court’s 
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A.The Rise (and Fall) of Natural Rights Theory 

There is no question that principles of natural rights theory 
pervaded early European and American jurisprudence.75 The exact 
origin of natural rights principles is not precisely understood, but 
scholars attribute it to a revival of Greek and Roman cultural 
significance in the late Middle-Ages into the Renaissance era.76 
Natural rights theory derives most of its theoretical support from 
principles of natural law, a hallmark of Roman jurisprudence.77 
Natural law theorists believed that an entirely separate, almost 
transcendental, body of law existed apart from the body of positive 
law that governed societies.78 Many such theorists justified natural law 
through religious or moral beliefs.79 Natural law emphasized the 
power of inherent individualism, meaning that the ultimate power 
rested in the hands of the people as opposed to the arbitrary source 
of authority that governed them.80 Therefore, in apparent conflicts 
between natural and positive law, natural law was to prevail, or was to 
at least be heavily influential in construing positive law.81 

Judicial magistrates interpreting the public body of law were 
thus seen as independent yet unapologetically human arbiters who 
were to decide the law based on common sense and reason.82 They 
were not simply agents of the government, but rather free-willed 
independent thinkers who interpreted law as they believed consistent 
with the prevailing natural law doctrines.83 Indeed, until the Court 
struck down such practices as unconstitutional in Erie Railroad Co. v. 
Tompkins,84 federal judges were empowered to substantively arbitrate 
 
concern for corporate speech suppression seems in substantial part due to changing 
norms of corporate identity). Neither of these rationales are relevant under originalism. 
 75.  Chahil, supra note 13, at 2. 
 76.  Id. 
 77.  Id. 
 78.  Id. 
 79.  See, e.g., WILSON, supra note 12 (“The love of reputation and the fear of 
dishonor are, by the all-gracious Author of our existence, implanted in our breasts, for 
purposes the most benevolent and wise . . . Well may character, then, be considered as 
one of the natural rights of man.”).   
 80.  Chahil, supra note 13, at 2. 
 81.  Id. at 3. 
 82.  Id. 
 83.  Id. at 2–3. Indeed, in 1608 English jurist Sir Edward Coke believed that judges 
held innate power to create common law based upon natural law principles of rationality. 
Id. This suggests the idea of an independent judiciary was at least in part influenced by 
natural law principles. 
 84.  Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938). 
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legal disputes from principles of federal ‘general’ common law.85 This 
suggests that natural law principles had pervaded the American 
courts over a century after the Constitution was ratified, and that such 
practice was commonly understood as judicially proper.86 

The basic principles of natural rights theory “naturally” 
flowed from the tenets governing natural law.87 Philosopher John 
Locke was natural rights theory’s most prominent proponent in 
English jurisprudence.88 Locke believed that people—natural, 
individual people—possessed certain fundamental rights that were 
inherent to the individual.89 Among these rights were the 
foundational rights protected by the Due Process Clauses of the Fifth 
and Fourteenth Amendments: the right to secure one’s life, liberty, 
and property.90 Yet, the English government historically possessed 
some authority to restrict these rights, thus seeming inconsistent to 
argue these rights were inherent to the individual. However, once 
one understands the philosophical relationship between the 
individual and the sovereign in the context of natural rights doctrine, 
the answer becomes clear. 

Natural rights theorists proposed viewing the world and 
society through a lens which focused on the human being in a 
natural state outside of, and separate from, a relationship with 
government.91 Human beings are physical, natural, social animals. In 
contrast, government is an artificial construct used to delineate the 
benefits and obligations underlying the social contracts between 
humans. Once viewed in a natural state, humans possessed certain 
rights and liberties that existed wholly independent from any social 

 
 85.  See Swift v. Tyson, 41 U.S. 1 (1842), overruled by Erie R.R. Co., 304 U.S. at 64. 
 86.  Id. 
 87.  HEINRICH A. ROMMEN, THE NATURAL LAW: A STUDY IN LEGAL AND SOCIAL 

HISTORY AND PHILOSOPHY 67–69, 171 (Thomas R. Hanley, trans., Liberty Fund, Inc. 1998) 
(1946). 
 88.  See Chahil, supra note 13, at 3; JOHN LOCKE, A LETTER CONCERNING 

TOLERATION AND OTHER WRITINGS (Mark Goldie ed., Liberty Fund, Inc. 2010) (1689). 
 89.  Chahil, supra note 13, at 3. 
 90.  See U.S. CONST. amends. V, XIV; LOCKE, supra note 88, at 12 (“The 
Commonwealth seems to me to be a Society of Men constituted only for the procuring, 
preserving, and advancing of their own Civil Interests. Civil Interests I call Life, Liberty, 
Health, and Indolency of Body; and the Possession of outward things, such as Money, 
Lands, Houses, Furniture, and the like.”). 
 91.  Philip A. Hamburger, Natural Rights, Natural Law, and American Constitutions, 
102 YALE L.J. 907, 918 (1993); TRENCHARD & GORDON, supra note 15, at 133; BLACKSTONE, 
supra note 27, at *122–26. 
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contract.92 The sovereign not only lacked the authority to regulate 
such rights, but more importantly, lacked the ability to regulate 
them.93 Among these liberties were the freedom of conscience, and 
to a lesser degree, the freedom to express oneself.94 Theoretically, 
even if the government tried to restrict an individual’s ability to think, 
could it actually succeed in doing so?95 Natural rights answers this 
question in the negative.96 Because the ability to think and express 
thoughts is innate and inseparable from the individual, government 
had no power to restrict those rights.97 These rights were classified as 
inalienable;98 indeed, Thomas Jefferson’s famous declaratory right 
for “the pursuit of happiness” comprises one example of an 
inalienable natural right iconic to American democracy.99 

Yet today, much like in Locke’s era, the government regulates 
the freedom of speech.100 How does this reconcile with Lockian 
natural law? The explanation lies with how natural rights 
conceptualized the purpose and limitations of government. Under 
the natural lens, humans had innate rights to life, expression, and the 
acquisition of property.101 Indeed, Locke believed that humans 
acquired a property right that arose to the extent which they labored 
to acquire such property.102 But nature indisputably requires more 

 
 92.  Hamburger, supra note 91, at 918; TRENCHARD & GORDON, supra note 15, at 
133; BLACKSTONE, supra note 27, at *122–26. 
 93.  Hamburger, supra note 91, at 918; TRENCHARD & GORDON, supra note 15, at 
133; BLACKSTONE, supra note 27, at *122–26. 
 94.  Hamburger, supra note 91, at 918; TRENCHARD & GORDON, supra note 15, at 
133; BLACKSTONE, supra note 27, at *122–26; LOCKE, supra note 88, at 32, 48. 
 95.  See GEORGE ORWELL, 1984: A NOVEL (Signet Classic 1977). 
 96.  TRENCHARD & GORDON, supra note 15, at 133. 
 97.  Id. 
 98.  Campbell, supra note 9, at 256. 
 99.  The Declaration of Independence para. 2 (U.S. 1776). 
 100.  See, e.g., An Act for Preventing the Frequent Abuses in Printing Seditious 
Treasonable and Unlicensed Books and Pamphlets and for Regulating Printing and 
Printing Presses 1662, 14 Car. II, c. 33 (Eng.). 
 101.  BLACKSTONE, supra note 27, at *129. 
 102. JOHN LOCKE, TWO TREATISES OF GOVERNMENT 305–06 (Peter Laslett ed., 
Cambridge Univ. Press 1967) (1690) (“Though the earth, and all inferior creatures, be 
common to all men, yet every man has a property in his own person: this no body has any 
right to but himself. The labour of his body, and the work of his hands, we may say, are 
properly his. Whatsoever then he removes out of the state that nature hath provided, and 
left it in, he hath mixed his labour with, and joined to it something that is his own, and 
thereby makes it his property. It being by him removed from the common state nature 
hath placed it in, it hath by this labour something annexed to it, that excludes the 
common right of other men: for this labour being the unquestionable property of the 
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than one human to exist, and being social creatures, humans 
naturally congregated.103 As a consequence of that congregation, 
humans inevitably encroached upon one another’s rights.104 They 
killed, harmed one another, and stole.105 Therefore, in order to 
secure their own liberties from the encroachment of others, 
individuals sacrificed some of their natural liberties to form a 
sovereign.106 The sovereign was formed solely for the purpose of 
protecting its constituents from external and internal infringement 
upon fundamental liberties; its power was limited to the extent to 
which those liberties were sacrificed.107 Anything beyond that was 
simply not given to the sovereign to act.108 

Therefore, to the extent that exercising one’s individual 
liberties would infringe upon another’s protected rights, the 
sovereign had both the necessary authority and duty to step in and 
prevent the infringement through restrictions designed to protect 
communal liberties.109 Therefore, the English government justifiably 
could impose restrictions upon freedom of expression even during 
Locke’s era, as infringed upon another’s rights to act.110 Indeed, 
advocates for both expanded and limited free speech rights during 
this time embraced this principle.111 For example, William 

 
labourer, no man but he can have a right to what that is once joined to, at least where 
there is enough, and as good, left in common for others.”). 
 103.  Adam Waytz, Humans Are By Nature Social Animals, in THIS IDEA MUST DIE: 
SCIENTIFIC THEORIES THAT ARE BLOCKING PROGRESS 218 (John Brockman ed., 2014). 
 104.  LOCKE, supra note 102, at 330. 
 105.  Id. 
 106.  Id. at 80. 
 107.  Hamburger, supra note 91, at 930–31; TRENCHARD & GORDON, supra note 15; 
BLACKSTONE, supra note 27. Importantly, however, individuals could not separate any 
inalienable liberties they were incapable of surrendering. 
 108.  Hamburger, supra note 91, at 931–32. 
 109.  See THE FEDERALIST NO. 2, at 5 (John Jay) (“Nothing is more certain than the 
indispensable necessity of government, and it is equally undeniable, that whenever and 
however it is instituted, the people must cede to it some of their natural rights in order to 
vest it with requisite powers.”); LOCKE, supra note 88, at 6 (“And that all men may be 
restrained from invading others’ rights and from doing hurt to one another, and the law 
of Nature be observed, which willeth the peace and preservation of all mankind, the 
execution of the law of Nature is in the state put into every man’s hands whereby every 
one has a right to punish the transgressors of that law to such a degree as may hinder its 
violation. For the law of Nature . . . be in vain if there were nobody that in the state of 
Nature had a power to execute that law, and hereby preserve the innocent and restrain 
offenders.”). 
 110.  LOCKE, supra note 88. 
 111.  Compare TRENCHARD & GORDON, supra note 27, at 79 (“Without freedom of 
thought, there can be no such thing . . . as publick liberty, without freedom of speech: 
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Blackstone, whose Commentaries have extensively shaped the 
contours of American fundamental rights, was a well-known 
proponent of free speech conservatism.112 He advocated that 
absolute, inalienable rights, like the freedom of speech, had 
unrestrained freedom when such speech was made in a private 
setting.113 However, when the harms resulting from the exercise of 
absolute rights arise in a public setting, “though [such rights] seem 
principally to affect himself . . . they then become by the bad example 
they set, of pernicious effects to society; and, therefore, it is then the 
business of human laws to correct them.”114 

Yet public restrictions on absolute rights were not limited to 
natural rights conservatism. John Trenchard and Thomas Gordon, 
the authors of Cato’s Letters (an 18th century publication most known 
for natural rights libertarianism that advocated only the most limited 
of state imposed restrictions on fundamental rights), acknowledged 
that the sovereign had some recognized authority to regulate free 
speech.115 Thus, while freedom of speech was universally seen as a 
natural, inalienable right, the extent to which the state had power to 
restrict it differed between natural rights theorists. 

Only a few years after the ratification of the First Amendment, 
the Framers debated on the constitutionality of the Sedition Act, an 
early federal law that allowed the government to criminally punish 
false statements made against the United States.116 Soon-to-be Chief 
Justice John Marshall defended the Act on Blackstonian conservatism 
grounds, arguing that criminal libel was a traditional common law 
limitation on free speech and that majoritarian infiltration of truth 
with falsity in the public eye corrupted the public good and 

 
Which is the right of every man, as far as by it he does not hurt and control the right of 
another.”) (emphasis added), with BLACKSTONE, supra note 27, at *151–52. (“Every 
freeman has an undoubted right to lay what sentiments he pleases before the public: to 
forbid this, is to destroy the freedom of the press: but if he publishes what is improper, 
mischievous, or illegal, he must take the consequence of his own temerity.”). 
 112.  Steven J. Heyman, The Conservative-Libertarian Turn in First Amendment 
Jurisprudence, 117 W. VA. L. REV. 231, 270 (2014). 
 113.  BLACKSTONE, supra note 27, at *125. 
 114.  Id. 
 115.  TRENCHARD & GORDON, supra note 27, at 79 (“Without freedom of thought, 
there can be no such thing . . . as publick liberty, without freedom of speech: Which is the 
right of every man, as far as by it he does not hurt and control the right of another.”) (emphasis 
added). 
 116. See Sedition Act, 1 Stat. 596 (1798); M. G. Wallace, Constitutionality of Sedition 
Laws, 6 VA. L. REV. 385, 386 (1920). Note that the constitutionality was never actually 
determined, as the Act expired before it could be challenged. Id. 
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jeopardized public safety, thus infringing upon the fundamental 
rights of others.117 Responding to Marshall’s defense, James Madison 
challenged the Act on libertarianism grounds, rejecting the common 
law restraints as a limitation of free speech in America and arguing 
that the competency of the government rests within the absolute eyes 
of those who enacted and ultimately controlled it.118 

Unfortunately, though natural rights remained the 
controlling doctrine of fundamental rights during the time of the 
Constitution, its influence waned in the context of freedom of speech 
jurisprudence.119 Indeed, the depravity of the Civil War significantly 
influenced the rise of positive law as an exclusive source for moral 
and legal rights.120 Among its proponents was legal scholar and 
eventual Supreme Court Justice Oliver Wendell Holmes, who 
rejected natural law as a governing source of rights among men.121 
Thus, by the time of the first significant challenges to state-imposed 

 
 117.  JOHN MARSHALL, REPORT OF THE MINORITY ON THE VIRGINIA RESOLUTIONS (Jan. 
22, 1799), reprinted in THE FOUNDERS’ CONSTITUTION 136, 137 (Philip B. Kurland & 
Ralph Lerner eds., 1987) (“But government cannot be secured, if by falsehood and 
malicious slander, it is to be deprived of the confidence and affection of the people . . . 
[a]lthough the calumnies of the factious and discontented may not poison the minds of 
the majority . . . they will infect a very considerable number, and prompt them to deeds 
destructive of the public peace and dangerous to the general safety.”); see also ALEXANDER 

ADDISON, ANALYSIS OF THE REPORT OF THE COMMITTEE OF THE VIRGINIA ASSEMBLY ON THE 

PROCEEDINGS OF SUNDRY OF THE OTHER STATES IN ANSWER TO THEIR RESOLUTIONS 44 
(1800) (“There is nothing therefore in the reasoning of the report that can shew, that the 
meaning of the words ‘freedom of the press’ is not to be ascertained by the common law. 
It is a common law phrase. The common law of England is the foundation of our law. 
Their language is ours. We use the terms of the English law in the English sense of those 
terms.”). 
 118.  James Madison, Report on the Virginia Resolutions, in THE FOUNDERS’ 
CONSTITUTION 141, 143 (Philip B. Kurland & Ralph Lerner eds., 1987) (“[I]t is better to 
leave a few of its noxious branches to their luxuriant growth, than, by pruning them away, 
to injure the vigour of those yielding the proper fruits.”). 
 119.  See generally STEVEN HEYMAN, FREE SPEECH AND HUMAN DIGNITY 23 (2008). 
 120.  Id. at 23–24. 
 121.  Oliver Wendell Holmes, Natural Law, in COLLECTED LEGAL PAPERS 310, 310–12 
(1920) (“What we most love and revere generally is determined by early associations . . . . 
But while one’s experience thus makes certain preferences dogmatic for oneself, 
recognition of how they came to be so leaves one able to see that others, poor souls, may 
be equally dogmatic about something else”); Letter from Oliver Wendell Holmes to 
Harold J. Laski (Oct. 26, 1919), in 1 HOLMES-LASKI LETTERS 165 (Mark deWolfe Howe 
ed., Alger Hiss abridged, 1963) (“The sacredness of human life is a formula that is good 
only inside a system of law.”); Letter from Oliver Wendell Holmes to John C.H. Wu (Aug. 
26, 1926), in THE MIND AND FAITH OF JUSTICE HOLMES 431 (Max Lerner ed., 1943) (“I 
don’t believe that it is an absolute principle or even a human ultimate that man always is 
an end in himself – that his dignity must be respected.”). 
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regulations to free speech,122 the Court had largely forgotten the 
philosophical principles underlying freedom of speech protection 
advanced by the Framers.123 

B. Natural Rights and the Corporate Entity 

Corporations today have established and protected rights, 
including the freedom of expression, but scholars have long debated 
the scope of such rights, and whether they impact another’s rights.124 
The question of whether a corporation possesses the same 
inalienable rights of expression as a natural person is fundamental to 
determining whether corporations should then receive equivalent 
protection under the Free Speech Clause. If that right is indeed 
alienable from the corporate entity, then corporations cannot be 
equivalent under a natural rights perspective no matter how 
significant their contributions are to the greater marketplace of ideas. 

Corporations before the Founding existed in order to satisfy a 
pressing legal dilemma. Because the personal rights died with the 
person, this created a problem with public recognition of long-term 
rights.125 Specifically, when individuals formed associations, the 
public body needed assurance that the rights of the association were 
not disturbed upon the death of its members.126 Thus, the law 
necessitated a legal fiction to vest continuing rights and liberties to 
these entities, through which the legal rights flowed independent of 
the death of its members.127 By creation of its charter, the 
corporation became “born.”128 Once chartered, the corporation 
acquired many of the rights endowed to natural persons, including 
the right to sue, purchase land, and contract.129 These rights 

 
 122.  See Schenck v. United States, 249 U.S. 47 (1919); see also Abrams v. United 
States, 250 U.S. 616 (1919). 
 123.  HEYMAN, supra note 119, at 23–25 (discussing the shift from a natural to a 
positive law focus after the Civil War). 
 124.  See generally Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010) 
(holding that the free speech clause of the First Amendment prohibits the government 
from restricting independent expenditures for political communications by 
corporations); Adam Winkler, Corporate Personhood and the Rights of Corporate Speech, 30 
SEATTLE L. REV 863 (2007) (discussing generally the scope of a corporation’s rights). 
 125.  See BLACKSTONE, supra note 27, at *467. 
 126.  Id. 
 127.  Id. 
 128.  Id. at *473; Citizens United, 558 U.S. at 426 (Stevens, J., dissenting). 
 129.  BLACKSTONE, supra note 27, at *475. 
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continued indefinitely for so long as the corporation maintained its 
existence.130 

Yet the English common law rejected the equality of 
corporations as natural persons. For example, sole corporations 
could not obtain goods for the benefit of its shareholder.131 
Meanwhile, aggregate corporations could not initiate or defend a 
lawsuit for intentional torts, nor could it commit criminal conduct, 
“though its members may [do so], in their distinct individual 
capacities.”132 American law largely adhered to this approach. While 
corporations were recognized as “moral persons,” they did not exist 
“in a natural state of liberty,” as “their actions are cognizable by the 
superior power of the state, and are regulated by its laws.”133 

It was not until after the ratification of the Fourteenth 
Amendment that the Court first had occasion to consider the 
constitutional implications of corporate personhood.134 In Santa 
Clara County v. Southern Pacific Rail Road Co., the Court held that 
corporations were persons under the Fourteenth Amendment.135 
Perhaps, had the Court foreseen the incorporation of the Bill of 
Rights to the states, including the First Amendment, it may not have 
acted so hastily. Indeed, one scholar has even suggested that 
corporate personhood for purposes of corporate constitutional law 
be abolished altogether.136 If that is the case, then corporations 
should not have protected speech rights at all. Assuming, arguendo, 
that corporate personhood theory is the appropriate lens for which 
to determine corporate constitutional speech rights, then 
corporations must still necessarily have less protected speech rights 
than individuals.  

If corporations are viewed under a positivist lens, natural 
rights and corporate rights become mutually independent of one 
another. Because natural rights exist beyond the positive law that 
regulates them, a corporation whose rights derive entirely from the 
social contract cannot possess inherent fundamental liberties apart 

 
 130.  Id. at *481. 
 131.  Id. at *477. 
 132.  Id. at *476–77. 
 133.  WILSON, supra note 12, at 1035. 
 134.  Santa Clara Cty. v. S. Pac. R.R. Co., 118 U.S. 394 (1886). 
 135.  Id.  
 136.  Thomas W. Joo, Corporate Speech & the Rights of Others, 30 CONST. COMMENT. 
335, 345 (2015). 
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from that body of law.137 Natural law supports such a conclusion.138 
Natural law emphasizes human individualism.139 Though individuals 
may act through the corporation, the corporation exists to fulfill a 
definite but limited purpose, restricted by the authority granted to it 
by its charter.140 Individuals, however, act of their own volition and 
desires, for which those acts further the fulfillment of their own 
identity.141 Another more important flaw is that corporations as 
understood both today and during the Founding did not exist in a 
state of nature.142 They possessed no independent thought apart 
from the human agents that comprised them and contributed no 
sacrifice of fundamental liberties upon creating the sovereign 
covenant that protects natural persons.143 The humans who act 
through the corporation have inalienable natural rights that cannot 
be infringed by arbitrary state restrictions. But corporations exist 
separately from their agents.144 They are unique entities, defined and 
regulated through the state that grants their charters. 

The grant of charter, or act of incorporation, is an essential 
step in recognizing corporate identity. In 18th century England all 
corporate entities required approval by the Crown, or the delegated 
authority of the Crown, in order to be officially recognized.145 It was a 
symbol of corporate “birth,” i.e., identity of the corporation coming 
into being at that point and recognized by those obligated under the 
same social contract. Implied in this assertion was that the head of 
the sovereign had complete discretion to approve corporate 
existence.146 No matter how much its members intended to make a 

 
 137.  See DAVID H. GANS & ILYA SHAPIRO, RELIGIOUS LIBERTIES FOR CORPORATIONS?: 
HOBBY LOBBY, THE AFFORDABLE CARE ACT, AND THE CONSTITUTION, at 8–9 (2014) 
(quoting 1 Annals of Cong. 1949 (1791)); Trs. of Dartmouth Coll. v. Woodward, 17 U.S. 
(4 Wheat.) 518, 636 (1819). 
 138.  See GANS & SHAPIRO, supra note 137; Woodward, 17 U.S. at 636. 
 139.  Heinrich A. Rommen, Natural Law: Man and Society, 24 FORDHAM L. REV. 128, 
134 (1955). 
 140.  George A. Mocsary, Freedom of Corporate Purpose, 2016 BYU L. REV. 1320, 1320–
21. 
 141.  John Lawrence Hill, Law and the Concept of the Core Self: Toward a Reconciliation of 
Naturalism and Humanism, 80 MARQ. L. REV. 291, 368, 370 (1997). 
 142.  Woodward, 17 U.S. (4 Wheat) at 636. 
 143.  Id.; see also Winkler, supra note 124; Matthew A. Melone, Corporations and 
Religious Freedom: Hobby Lobby Stores – A Missed Opportunity to Reconcile a Flawed Law with a 
Flawed Health Care System, 48 IND. L.J. 461, 495 (2015). 
 144.  Woodward, 17 U.S. (4 Wheat) at 636. 
 145.  BLACKSTONE, supra note 27, at *472–74. 
 146.  Id. 
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corporation, that intent was irrelevant without the authority of the 
state.147 The Crown could deny a charter, which would destroy the 
corporate identity.148 Thus, the idea of necessary sovereign 
recognition of corporate identity is wholly incompatible with 
inherent, fundamental liberties vested upon a natural person by his 
very existence in nature. If one views corporations in a positivist light, 
then corporations can have fewer protected rights than individuals 
under natural rights theory, so long as the limitations on those rights 
are directed to the corporate entity and not to the representatives 
that comprise the corporation. 

Furthermore, the corporate identity paradox becomes even 
more dissonant when considering the rights of sole corporations. 
Such entities were well-recognized in eighteenth century England.149 
During that era, as is true today, the sole corporation remained a 
separate thing from the person who operated it.150 But without the 
individual, the corporation could not exist. Unlike aggregate 
corporations, where the natural rights of its representatives include a 
right of assembly, the sole corporation has no analog. Sole 
corporations, much like aggregate corporations, possess additional 
legal rights, including that of legal perpetuity, which natural persons 
do not.151 Those rights arose out of the act of incorporation, not out 
of natural law.152 As such, they became subject to the limitations and 
conditions the sovereign imposed on them. 

Despite the prevailing view of corporate personhood as a 
positivist organization, there is some support that the Framers 
considered corporations under the aggregation theory. For example, 
Blackstone once described the corporate entity as “one person in 
law” with “one will, which is collected from the sense of the majority 
of the individuals.”153 He likened corporations to the everlasting flow 
of water from a river; though the individual water molecules were 
always in flux, the combination of the whole was the same entity: a 
river that existed in perpetuity through the passage of time.154 

 
 147.  Id. 
 148.  Id. 
 149.  Id. at *469. 
 150.  Id. at *469–70. 
 151.  Id. at *469. 
 152.  Id. at *468. For the limits of natural rights vested to corporations under the 
common law, see id. at *476–78. 
 153.  Id. at *468. 
 154.  Id. 
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Indeed, upon formation of the corporation, the natural rights that 
existed from all of its members flowed to the corporate entity to the 
extent those rights could be alienated from its members.155 But even 
Blackstone recognized the limitations that flowed to corporate rights 
as a result of natural law.156 To the extent that natural rights 
conflicted with the corporate positive rights crafted by the state, 
positive rights prevailed.157 

Moreover, corporations in the eighteenth century were vastly 
different than the corporate entities today. The predominant type of 
corporation during the Founding focused on intellectual and 
religious pursuits, such as universities and churches.158 Corporations 
for commercial purposes were rare, though some permeated the 
early colonial markets.159 Yet even in colonial times, corporations 
often engaged in practices outside their primary purpose of 
incorporation.160 English corporate jurisprudence eventually 
permeated American society to solve the same legal problems of 
perpetuity, and with that doctrine came a natural skepticism of the 
powers granted to corporate charters.161 Being an advocate of 
agricultural sustainability, Thomas Jefferson viewed commercial 
corporations as a threat to the unity and strength of the newborn 

 
 155.  Id. (“[T]he privileges and immunities, the estates and possessions, of the 
corporation, when once vested in them, will be for ever [sic] vested, without any new 
conveyance to new successions; for all the individual members that have existed from the 
foundation to the present time, or that shall ever hereafter exist, are but one person in 
law.”) Notably, however, Blackstone omitted the vesting of inalienable natural rights to 
the corporation from its natural members, such as the freedom of speech, suggesting that 
early corporations were (perhaps solely) meant to vest the natural, alienable right of 
property transfer. See id. 
 156.  Id. at *460. 
 157.  Id. (“Rules and statutes may be prescribed to [the corporation] at it’s [sic] 
creation, which are then in the place of natural laws.”) (emphasis added). As discussed 
infra Part III(C), pp. 28–35, the First Amendment construction proposed herein which 
limits the rights of corporate expression as a First Amendment matter does not preclude the 
result reached in Citizens United as a democratic matter. 
 158.  BLACKSTONE, supra note 27, at *455; WILSON, supra note 12, at 1035. 
 159.  Franklin A. Gevurtz, The Historical and Political Origins of the Corporate Board of 
Directors, 33 HOFSTRA L. REV. 89, 115–16 (2004); A Short History of Corporations, NEW 

INTERNA TIONALIST (July 5, 2002), https://newint.org/features/2002/07/07/history. 
 160.  WILSON, supra note 12 (“They have been formed to promote and to perpetuate 
the interests of commerce, of learning, and of religion. It must be admitted, however, 
that, in too many instances, those bodies politick have, in their progress, counteracted the 
design of their original formation. Monopoly, superstition, and ignorance have been the 
unnatural offspring of literary, religious, and commercial corporations.”). 
 161.  Id. at 1035–36; Jefferson, supra note 12. 
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national government.162 He also believed they had the potential to 
“bid defiance to the laws of [our] country.”163 Similarly, early 
American scholar and Founder James Wilson feared the unfettered 
growth of corporations to the extent that they deviated from their 
designated purpose of incorporation.164 Wilson notably remarked in 
his lectures that such entities “should be erected with caution, and 
inspected with care.”165 Such skepticism however, no matter how 
deeply seeded or traditional, has not manifested itself in the eyes of 
the Court. 

C. The Fiction of Corporate Individuality: Why Citizens 
United Fails to Incorporate the Meaning of the First 
Amendment Under Natural Rights Theory  

a. The Court’s Path to a Listener-Based 
Approach 

Contrary to Kennedy’s absolutist language in Citizens United, 
the Court has not consistently viewed corporations as equivalent to 
natural persons under the First Amendment. Moreover, the Court 
has largely forgotten the essential distinction of speech rights as a 
natural right, a right that cannot vest under the privileges granted by 
corporate personhood but rather by the individuals that form and 
bond to make that corporation. Viewed through any lens of 
corporate personhood, natural rights theory precludes the inherent 
protection of corporate speech under the Free Speech Clause. 

Early cases first addressing constitutional corporate identity 
took a vastly different approach than modern jurisprudence. In an 
early decision, the Supreme Court in Pembina Consolidated Silver 
Mining and Milling Co. v. Pennsylvania considered the equal treatment 
of corporate entities with natural persons.166 In Pembina, a Colorado 
mining corporation challenged a Pennsylvania law that imposed a 
licensing tax on foreign corporations who maintained offices in the 
state.167 The corporation argued that the law impermissibly infringed 

 
 162.  Jefferson, supra note 12. 
 163.  Id.; Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 427 (2010) (Stevens, 
J., dissenting). 
 164.  WILSON, supra note 12, at 1035. 
 165.  Id. 
 166.  Pembina Mining Co. v. Pennsylvania, 125 U.S. 181 (1888). 
 167.  Id. at 184. 
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upon the Article IV Privileges and Immunities Clause and the Equal 
Protection Clause of the Fourteenth Amendment because it unfairly 
discriminated against corporations from out of state.168 In rejecting 
its Article IV challenge, the Court held that corporations did not 
enjoy the protections of that right because corporations were not 
“citizens” within the meaning of that provision.169 Relying on an 
earlier case, Paul v. Virginia,170 the Court reiterated that the term 
“protected citizens” “applies only to natural persons, members of the 
body politic owing allegiance to the State, not to artificial persons 
created by the legislature, and possessing only such attributes as the 
legislature has prescribed.”171 

As to its equal protection challenge, the Court readily 
concluded that corporations were included as “persons” under the 
meaning of the Fourteenth Amendment, but afforded protection 
only to the extent to which the individuals associated for a particular 
purpose.172 Outside of the rights afforded to similar corporations, the 
Court said the state was within its confines to prescribe laws that 
discriminated on the basis of foreign corporations.173 Impliedly, the 
Pembina Court alluded to the idea that the rights of a corporation are 
necessarily intertwined and dependent with the purpose for which 
the corporation was formed.174 As a constitutional matter, a 
corporation chartered in Pennsylvania would necessarily hold a 
different set of rights than a corporation chartered in Delaware.175 
Those privileges then become dependent on the nature of its 
incorporation, a function of state law and individual choice, and the 
burdens imposed by the state as a result of its charter.176 
Furthermore, although the Court held the protections of the 
Fourteenth Amendment applied to corporations, it focused on the 
associational link between the people that comprise the corporation 
rather than the standalone corporate body.177 

 
 168.  Id. 
 169.  Id. at 187. 
 170.  Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1869). 
 171.  Pembina, 125 U.S. at 187–88. 
 172.  Id. at 189. 
 173.  Id. (“The equal protection of the laws which these bodies may claim is only such 
as is accorded to similar associations within the jurisdiction of the state.”). 
 174.  Id. 
 175.  Id. at 189–90. 
 176.  Id. at 188. 
 177.  Id. at 188–89. 
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Pembina viewed associational identity more as a balancing 
inquiry where fundamental rights possessed by the entity depend on 
its purpose.178 However, the Court later distanced itself from that 
premise. Justice Holmes in the early twentieth century advocated the 
perspective of a marketplace of ideas approach to expressive 
protection under the First Amendment.179 While a marketplace 
approach may be useful in assessing the relative value of the speech, 
it is deficient in determining the scope of that speech.180 In other 
words, the marketplace approach fails to address the question of 
where and to what extent that right originates.181 While not 
inherently inconsistent with a natural rights approach, a value-based 
approach alone ignores the identity-based delineations developed by 
natural rights theory.182 Yet the Court ignored this distinction. 

As substantive free speech doctrine continued to evolve, the 
Court fashioned a commercial speech exception, where speech used 
purely for commercial purposes, like advertising, retained little to any 
First Amendment protection.183 As a result, states had greater latitude 
in regulating both the content and manner of commercial speech.184 
But as the commercial speech doctrine and First Amendment 
jurisprudence developed, the focus became the nature and content 
of the speech as it related to commercial practice, rather than the 
identity of the speaker.185 Independent of the growth of the 
commercial speech doctrine, society saw the rise of corporations as 

 
 178.  Id.; see also Nw. Nat. Life Ins. Co. v. Riggs, 203 U.S. 243, 255 (1906) (limiting the 
rule articulated in Santa Clara). As discussed infra Part IV(b)(2) pp. 54–62, the Court has 
to some extent retained this purpose-based inquiry for its associational jurisprudence. 
This is no coincidence, as most corporations that existed during the Founding were 
educational and religious institutions, as opposed for corporations formed solely for 
commercial purpose. See also BLACKSTONE, supra note 27. 
 179.  Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). 
 180.  C. Edwin Baker, Commercial Speech: A Problem in the Theory of Freedom, 62 IOWA L. 
REV. 1, 46–47 (1976). 
 181.  Id. 
 182.  Id. 
 183.  Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 566 
(1980) (holding restrictions on commercial speech are subject to a variant form of 
intermediate scrutiny); Valentine v. Christensen, 316 U.S. 52, 54 (1942); Nat Stern, In 
Defense of the Imprecise Definition of Commercial Speech, 58 MD. L. REV. 55, 58–59 (1999); but 
see In re Brunetti, 877 F.3d 1330, 1349 (Fed. Cir. 2017) (holding Central Hudson framework 
does not apply to “expressive” commercial speech, but only to “pure” commercial 
speech). 
 184. Stern, supra note 183, at 58. 
 185.  See Baker, supra note 180, at 42–45. 
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the predominant form of economic growth, where they became the 
foremost players in commercial practice.186 

In the 1970s, the Court began to erode the foundations of the 
First Amendment caveat for commercial speech protection.187 In 
Bigelow v. Virginia, the Court reversed the criminal conviction of a 
newspaper editor who published an advertisement promoting access 
to abortion services.188 Though the individual was both the director 
and editor of the newspaper, he was arrested in his individual 
capacity, and his appeal concerned the First Amendment protection 
of individual commercial speech.189 The Court struck down the 
Virginia statute as an unconstitutional limit on the freedom of 
expression, focusing almost exclusively on the content of the speech 
as opposed to whom the speaker actually was.190 The Court’s content-
based analysis was correct. The harms resulting from commercial 
speech are substantively not equal to other per se categories the Court 
has developed so as to justify limiting a right to promote one’s 
goodwill.191 But in defining the scope of the commercial speech 
doctrine, the Court offered no guidance.192 

The Court similarly avoided the question in later decisions, 
though it continued to suggest rights on a listener-based approach in 
a fashion inconsistent with a natural rights based individualistic 
approach.193 In Virginia State Board of Pharmacy v. Virginia Consumer 
Council, decided the next year, the Court affirmed the protection of 
commercial speech under the First Amendment but again implied 
the expressive locus of the speech was directed at “the free flow of 
commercial information” and the “general public interest.”194 Where 
that “free flow” of information originated from was not entertained 
by the Court. 

In the same term, the Court decided Buckley v. Valeo, where it 
invalidated statutory restrictions on political contribution and 
 
 186.  See Winkler, supra note 124, at 863 n.1. 
 187.  Va. Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 759–
60 (1976), abrogated by Valentine v. Christensen, 316 U.S. 52 (1942). 
 188.  Bigelow v. Virginia, 421 U.S. 809, 817 (1975); see also Broadrick v. Oklahoma 413 
U.S. 601, 615–16 (1973). 
 189.  Bigelow, 421 U.S. at 811. 
 190.  Baker, supra 180, at 44–45. 
 191.  Id. at 46. 
 192.  Id. 
 193.  See id. (“Balancing offers scant protection for fundamental rights.”). 
 194.  Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, 425 U.S. 748, 764 
(1976). 
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expenditure spending by both individuals and associations as 
repugnant to the First Amendment’s guarantee of political speech to 
elect candidates for office.195 The Court failed to delineate the scope 
of individuals and associations to whom those protections vest. 
According to the Court, both groups had some expressive right 
under the First Amendment.196 But speech of an individual does not 
necessarily correlate to the speech of an association to which an 
individual is a member.197 When the Court held that the “constraints 
on the ability of independent associations and candidate campaign 
organizations to expend resources on political expression ‘is 
simultaneously an interference with the freedom of their adherents,’” 
it clearly had in mind those associations formed with the express or 
implied purpose to voice opinions on political matters—the precise 
purpose upon which all of its constituents agreed to.198 This is not the 
case of for-profit corporations formed solely for commercial 
purposes, where most if not all of their “constituents” at best express 
indifference about non-commercial corporate speech.199 

The Court could only avoid the question of corporate 
personhood speech for so long. In First National Bank of Boston v. 
Bellotti, the Court struck down a state criminal statute that prohibited 
business corporations from making expenditures designed to 
influence popular vote.200 Despite the legal and philosophical 
support backing the Massachusetts Supreme Judicial Court’s 
reasoning that “First Amendment rights of a corporation are limited 
to issues that materially affect its business, property, or assets,”201 the 

 
 195.  See Buckley v. Valeo, 424 U.S. 1 (1976). 
 196.  Va. Bd. of Pharmacy, 425 U.S. at 762. 
 197.  See First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 807 (1978) (White, J., 
dissenting) (“Ideas which are not a product of individual choice are entitled to less First 
Amendment protection.”). 
 198.  Buckley, 424 U.S. at 22 (quoting Sweezy v. New Hampshire, 354 U.S. 234, 250 
(1957) (plurality opinion)). Indeed, Supreme Court associational jurisprudence stands 
somewhat in contrast to free speech personhood under the Free Speech Clause post-
Citizens United. See generally Brandon L. Garrett, The Constitutional Standing of Corporations, 
163 U. PA. L. REV. 95 (2014). The ramifications of this discrepancy will be discussed infra 
Part IV, where it is argued that corporate speech (regardless of purpose) should be 
analyzed under the Assembly Clause, and not the Free Speech Clause. 
 199.  Joo, supra note 136, at 346; see also Winkler, supra note 124, at 870 (arguing that 
the Court’s decision in Austin v. Michigan Chamber of Commerce was designed to protect 
dissenting shareholders). 
 200.  Bellotti, 435 U.S. at 767–68 (1978). 
 201.  Id. at 772, 804–05 (White, J., dissenting). 
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Supreme Court reversed.202 In declaring the statute unconstitutional, 
the Court took the predictable course of articulating that the content 
of the speech involved had “[struck] at the heart of the First 
Amendment’s protection,” while predictably failing to discuss where 
that speech originated from.203 The Court’s blind focus on the 
content or value of the speech in itself allowed it to attach the 
content-based protection to any entity “capable” of producing that 
speech; the implication being that the identity of the speaker is 
completely irrelevant in freedom of expression doctrine.204 
Dissenting, Justice White recognized this inconsistency: 

Indeed, what some have considered to be the principal 
function of the First Amendment, the use of 
communication as a means of self-expression, self-
realization, and self-fulfillment, is not at all furthered by 
corporate speech. It is clear that the communications of 
profitmaking corporations are not “an integral part of 
the development of ideas, mental exploration and 
affirmation of the self.” They do not represent a 
manifestation of individual freedom or choice . . . . [T]here 
are some corporations formed for the express purpose of 
advancing certain ideological causes shared by all their 
members, or, as in the case of the press, of disseminating 
information and ideas. . . . But this is hardly the case 
generally with corporations operated for the purpose of 
making profits. Shareholders in such entities do not 
share a common set of political or social views, and they 
certainly have not invested their money for the purpose 
of advancing political or social causes or in an enterprise 
engaged in the business of disseminating news and 
opinion.205 

 
 202.  Id. at 767 (majority opinion). 
 203.  Id. at 776. 
 204.  Id. The Court suggested that “[e]ven decisions seemingly based exclusively on 
the individual’s right to express himself acknowledge that the expression may contribute 
to society’s edification” to support its holding. Id. at 783. Certainly the Court is correct 
that an individual’s speech affects the general public, but the Court draws a false 
dichotomy by suggesting the Free Speech clause either considers the identity of the 
speaker or the value of the speech. Both are relevant considerations, but the origin of the 
speech is a prerequisite inquiry before determining the value that is produced by the 
speech. 
 205.  Id. at 804–05 (White, J., dissenting) (quoting Thomas I. Emerson, Toward a 
General Theory of the First Amendment, 72 YALE L. J. 877, 879 (1963)) (emphasis added). 
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The Court seemed to recognize the problematic implications 

that arose from granting broad speech rights to corporations when it 
decided Austin v. Michigan State Chamber of Commerce, just twelve years 
after Bellotti.206 In Austin, the Court upheld a state restriction on 
independent expenditure funds used by corporations to voice 
support for public office candidates.207 It went to great lengths to 
distinguish its prior precedent, which by this point had become so 
doctrinally entrenched in the value and access to the speech that 
Austin’s holding in a sense became “narrowly tailored” to justify 
departing from the Court’s earlier decisions without invoking stare 
decisis concerns.208 Assuming, arguendo, that Austin was correctly 
decided, the framework it relied upon was too weak to warrant 
continued adherence in the future. In justifying a permissible 
limitation on corporate speech, the Court applied the traditional 
Constitutional framework for facial constitutional challenges 
invoking infringement on fundamental rights: whether the statute 
was narrowly tailored to serve a compelling state interest.209 While it 
applied the correct framework, Austin missed a valuable opportunity 
to revisit First Amendment principles and analyze the scope of 
corporate speech under those principles. 

b. The Problems with a Listener-Based Approach 

Natural rights theory tells us that free speech as a matter of 
principle vests with the individual, human speaker, and it is upon that 
initial framework that the precise scope of inalienability is 
determined.210 That determination is based upon the balancing of 
the individual’s natural interest in expression with any countervailing 
interest in regulation.211 The Court does not adhere to that 

 
 206.  See Austin v. Mich. State Chamber of Commerce, 494 U.S. 652 (1990). Of 
course, the Court recognized even in Bellotti that corporations and natural persons have 
different interests in the political realm. See Bellotti, 435 U.S. at 788, n.26 (“[O]ur 
consideration of a corporation's right to speak on issues of general public interest implies 
no comparable right in the quite different context of participation in a political campaign 
for election to public office.”). 
 207.  Id. at 655. 
 208.  Id. at 662–63. 
 209.  Id. at 657. 
 210.  Campbell, supra note 9, at 252–53, 255–56. 
 211.  Id. at 252, 255, 276. 
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framework today.212 Instead, it erroneously looks to the effect, or 
value, of that speech before identifying whether that speech was ever 
protected in the first instance.213 In jurisprudential terms, this is the 
marketplace of ideas theory. This theory focuses on the value of the 
speech when actually produced in the marketplace.214 The theory 
serves to benefit the search for truth by allowing each idea to be 
freely expressed in the marketplace and to let the social market 
decide which ideas best serve that purpose.215 A blind adherence to 
this theory assumes that there necessarily has been communicated an 
idea in the first instance. It ignores the source of that speech, be it an 
individual, corporation, or otherwise.216 This distinction is not merely 
a difference of philosophy; rather, this is a defect with constitutional 
implications. Fundamental rights protected by the Constitution are 
not merely a mechanism for the Court to impose its own pragmatic 
policy judgments, even though such policies are relevant.217 Instead, 

 
 212.  See Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 432 (2010) (Stevens, 
J., dissenting) (“[O]ur campaign finance jurisprudence has never attended very closely to 
the views of the Framers, whose political universe differed profoundly from that of today. 
We have long since held that corporations are covered by the First Amendment, and 
many legal scholars have long since rejected the concession theory of the corporation.”). 
 213.  Genevieve Lakier, The Invention of Low Value Speech 1 (Pub. L. & Legal Theory, 
Working Paper No. 488, 2014). 
 214.  Blocher, supra note 29, at 830–31, 835, 853. 
 215.  Id. 
 216.  See Jessica A. Levinson, We the Corporations?: The Constitutionality of Limitations on 
Corporate Electoral Speech after Citizens United, 46 U.S. FLA. L. REV. 307, 322 (2011). 
Moreover, unfettered corporate speech does not promote the marketplace of ideas to the 
extent it inhibits diversity of perspective. Id. 
 217.  See, e.g., Ruben, supra note 8, at 94–95 (discussing the role history plays in 
interpreting the liberties protected by the Bill of Rights); Kenyon Bunch, If Racial 
Desegregation, Then Same-Sex Marriage? Originalism and the Supreme Court’s Fourteenth 
Amendment, 28 HARV. J. L. & PUB. POL’Y 781, 819–20 (2005) (“The criteria for defining 
fundamental rights clearly are not so loose that, excepting a narrow class of political 
rights, every right or benefit created by the public policies of a state could be considered 
fundamental or part of the body of national citizenship rights. Nor are these criteria so 
broad that even a right recognized by the public policy of a simple majority of states.”). 
Instead, such rights must be “deeply rooted in the public policy tradition of an extraordinary 
majority of states.” Id. at 820 (emphasis added). See also Washington v. Glucksberg, 521 
U.S. 702, 721 (1997) (stating that fundamental rights are those that are “deeply rooted in 
this Nation’s history and tradition”) (internal citations omitted). The brief historical 
analysis presented in this Article does not suggest such a deeply rooted free speech right 
for commercial corporations in that the rights of corporations must be protected as a 
function of substantive due process. See Citizens United v. Fed. Election Comm’n, 558 U.S. 
310, 430 (2010) (Stevens, J., dissenting) (“As a matter of original expectations, then, it 
seems absurd to think that the First Amendment prohibits legislatures from taking into 
account the corporate identity of a sponsor of electoral advocacy. As a matter of original 
meaning, it likewise seems baseless—unless one evaluates the First Amendment's 
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because those rights are fundamental to the individual, the origin of 
those rights as a constitutional matter must also necessarily begin with 
the individual.218 That premise should provide the starting point.219 

This is not to say that the marketplace of ideas theory has 
absolutely no place in First Amendment analysis. Rather, it should be 
considered as a background policy indicator in cases where the scope 
of the right to expression does not clearly reside in the individual. As 
noted by the Framers, the freedom of speech was both an inalienable 
right, in that the ability to express oneself could not be separated to 
the individual,220 and an alienable right, in that once so expressed, 
the speech could be regulated to the extent that the effects of the 
speech were felt by others.221 The marketplace of ideas theory 
answers the latter question but entirely avoids the former, a question 
that not only is supported by the free speech right but to all natural, 
individual rights protected under the Bill of Rights. By emphasizing 
the marketplace of ideas as a controlling consideration in free speech 

 
‘principles,’ or its ‘purpose,’ at such a high level of generality that the historical 
understandings of the Amendment cease to be a meaningful constraint on the judicial 
task. This case sheds a revelatory light on the assumption of some that an impartial judge's 
application of an originalist methodology is likely to yield more determinate answers, or 
to play a more decisive role in the decisional process, than his or her views about sound 
policy.”) (internal citations omitted). 
 218.  See generally Marc Ramsay, The Status of Hearers’ Rights in Freedom of Expression, 18 
LEGAL THEORY, 31–68 (2012) (advocating for an identity-based view of the right of 
expression under Canadian law). The notion of an autonomy-based speaker right of 
expression is not unique to American law. Id. 
 219.  Indeed, it seems illogical to ignore identity under the Bill of Rights, in particular 
the First Amendment, when the Court so readily considers identity elsewhere in the 
Constitution. See Pembina Mining Co. v. Pennsylvania, 125 U.S. 181 (1888). Some may 
distinguish on the basis of textual distinctions in the Constitution, but that leaves much to 
be desired. See Braswell v. United States, 487 U.S. 99, 105 (1988) (holding Fifth 
Amendment privilege against self-incrimination does not extend to corporations); see also 
United States v. Macklin, 389 F.Supp. 272, 273 (S.D.N.Y. 1975), aff’d, 523 F.2d 193 (2nd 
Cir. 1975) (holding corporations have no right to grand jury indictments). Those 
provisions do not facially distinguish between natural and artificial persons. Even if 
Citizens United is correct as a matter of application, that alone does not mean identity 
should be ignored. 
 220.  Alexander C. Spiropoulos, Rights Done Right: A Critique of Libertarian Originalism, 
78 UMKC L. REV. 661, 665 (2010) (“[T]he Framing generation believed that the exercise 
of natural rights must be subject to regulation emanating from a legitimate government, 
one established and operated by the consent of governed.”). Natural rights could be 
regulated to the extent they infringed upon the natural rights of others. Jeremy Waldron, 
Supply Without Burthren Revisited, 82 IOWA L. REV. 1467, 1473 (1997) (“An infringement . . . 
of natural rights . . . is the business of law not to infringe but to secure.”). 
 221.  Campbell, supra note 9, at 255. 
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doctrine, the Court ignores the rights-based approach the Framers 
had intended to give to natural individuals.222 

In Citizens United, Justice Kennedy, recognizing fictitious 
entities as entitled to equal First Amendment protection as natural 
persons, focused heavily on the apparent viewpoint discrimination 
that would result from “favoring” individualized speakers over 
corporate ones.223 In justifying his holding, Justice Kennedy relied on 
the political content of the speech rather than the identity of the 
speaker, invoking the marketplace of ideas rationale to convey the 
idea that “it is inherent in the nature of the political process that 
voters must be free to obtain information from diverse sources in 
order to determine how to cast their votes.”224 But even Kennedy 
recognized that he could not entirely rely on content to support his 
holding.225 With no discussion of the original meaning underlying 
First Amendment protection, nor a reference to the Court’s 
distinction between individuals and corporations in its earlier 
precedent, the Court stated in dicta that corporations should not be 
treated any differently than natural persons.226 For this powerful 
assertion the Court cited only Bellotti, a divided case decided only a 
few decades earlier, three times in succession secondary support.227 

 
 222.  Blocher, supra note 29, at 831. It also is inconsistent with speaker–oriented case 
law in other First Amendment case law the Court has (rightfully) adopted; see, e.g., 
Pleasant Grove City v. Summum, 555 U.S. 460, 467 (2009) (holding government-based 
speech is exempt from First Amendment scrutiny). 
 223.  Citizens United, 558 U.S. 310, 339–41(“Speech restrictions based on the identity 
of the speaker are all too often simply a means to control content.”). 
 224.  Id. at 341. This argument however is oversimplified. Even taking the argument 
that more information will necessarily lead to more informed voters as true, it ignores the 
basic premise that the right to vote in the first instance is also identity based. That right 
clearly does not extend to corporations, nor does the absence of corporate funded 
information deny the freedom to obtain the knowledge to make informed decisions.  
 225.  Id. at 318–72. 
 226.  Id. at 343 (quoting First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 776 
(1978)) (“The Court has thus rejected the argument that political speech of corporations 
and other associations should be treated differently under the First Amendment simply 
because such associations are not ‘natural persons.’”).  
 227.  Citizens United, 558 U.S. at 343. Indeed, even the Bellotti citation support the 
Court relied on unsurprisingly avoids the premise the Court attempted to make. For 
example, the Court’s first citation was directed to an explicit proposition to not answer the 
question of corporate speech equivalence with natural persons. See Bellotti, 435 U.S. at 776 
(“The proper question therefore is not whether corporations ‘have’ First Amendment 
rights and, if so, whether they are coextensive with those of natural persons.”). The 
second citation, directed to a footnote in the Court’s opinion, briefly discusses the 
question of whether the Fourteenth Amendment’s Substantive Due Process Clause applies 
only to natural persons; or in other words, whether there is lesser First Amendment 
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One important aspect of implementing a rights-based identity 
analysis concerns the accountability resulting from speech. At least 
for political speech, the proposition that speech which targets our 
democratic process makes the government accountable for the 
oversight of its constituents has great weight in First Amendment 
jurisprudence.228 There is no compelling reason to treat non-
commercial speech by corporations any differently. Corporate 
speech, however, does not reinforce the same principles of 
individualistic accountability that are promoted by natural speech.229 
To be sure, laws that regulate corporate speech in both commercial 
and non-commercial forms attempt to address this concern by 
requiring the corporate name to be identified on publications 
produced by the corporation.230 But in terms of individual 
accountability, it falls short. For non-commercial speech, the political 
views of the corporation are being represented by human agents that 
may or may not personally believe the speech that is promulgated 
into the public.231 If the individual were to promulgate the same 
speech in his individual capacity, the origin of that speech should be 
readily determined and assessed for individuals to make their own 
informed judgment.232 But where individuals can mask their views 

 
protections as–applied to the states compared to the federal government. Id. at 780 n.16. 
This issue was already assumed by the time of Citizens United and thus had no relevance 
to the direct issue of whether those rights were equivalent as between natural persons and 
corporations. The third citation was directed to a dissenting opinion by Justice Rehnquist 
(who would have upheld the challenged state restriction on corporate speech in Bellotti), 
arguing that the “material effect” test presented by the state court, see supra note 15 and 
accompanying text, provided sufficient protection for corporate political speech. Bellotti, 
435 U.S. at 828 (Rehnquist, J., dissenting). Ironically, Justice Rehnquist’s dissenting 
opinion thus rejects the Court’s equivalence assertion rather than supports it, in that he 
argued speech that is merely incidental to a corporation’s purpose is not protected under 
the First Amendment. Id. Despite the Court’s rejection of an identity–based view of free 
speech in Citizens United, the support it relies on indicates otherwise. See Citizens United, 
558 U.S. at 310, 339–41, 425 (Stevens, J., dissenting) (“In short, the Court dramatically 
overstates its critique of identity-based distinctions, without ever explaining why corporate 
identity demands the same treatment as individual identity.”); Bellotti, 435 U.S. at 777–78. 
 228.  Citizens United, 558 U.S. at 340. 
 229.  See Tom Benningson, Nike Revisited: Can Commercial Corporations Engage in Non–
Commercial Speech, 39 CONN. L. REV. 379, 379 (2006). 
 230.  See, e.g., OHIO REV. CODE ANN. § 3517.10 (LexisNexis 2018) (requiring 
corporations to file statements to the state for each political expenditure made); MO. 
ANN. STAT. § 130.031(8) (West 2018) (requiring corporations distributing printed matter 
for political campaigns to clearly indicate the source of the party who paid for the printed 
matter). 
 231.  Benningson, supra note 229, at 401–02, 408–09. 
 232.  Id. at 446–47. 
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inside the voice of a fictitious entity, individual accountability is lost 
and the marketplace of ideas becomes over-saturated with self-
interested perspectives without any real ability for the public to 
ascertain the credibility of the speaker.233 

This becomes especially concerning for political speech, 
where corporations are free to use their resources to greatly influence 
the public on political matters without the ability to reveal biases.234 
Although this undoubtedly adds more speech to the universal 
marketplace of ideas, it hardly serves to promote the search for truth 
by fully informing the community of the nature of the speech.235 The 
Framers intended to protect natural persons from arbitrary 
government interference with an inalienable right to express oneself, 
a right that is not inalienable with respect to state-created fictitious 
entities.236 The Court’s overbroad extension of that right to 
corporations, to the same degree that individuals have enjoyed that 
right, has led to encroachment upon the state’s ability to effectively 
regulate and control corporate speech in the marketplace.237 

Furthermore, a return to an identity-based view of the First 
Amendment is not only supported by natural rights theory or self-
individualism. Ironically, an identity-based approach garners support 
even under the perspective of the theory of democratic self-
governance, advocated by a staunch rejecter of natural rights 
theory.238 Indeed, the power and duty to exercise the ability to 
progress American democracy and republicanism is a form of 
expression cherished by all who partake in that duty and as such, 
should be entitled to maximum constitutional protection.239 The 
“value” of such political speech is no doubt fundamental to the well-
being of this country.240 Thus, it is easy to understand why the Court 

 
 233.  Levinson, supra note 216, at 319, 322, 327. 
 234.  Id. at 315, 343, 346, 347. 
 235.  Id. at 319; Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 437 (2010) 
(Stevens, J., dissenting). 
 236.  LEGAL INFORMATION INSTITUTE, First Amendment: An Overview, 
https://www.law.cornell.edu/Constitution/first_amendment (last visited Sept. 16, 2019). 
 237.  See Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 432 (2010) (Stevens, 
J., dissenting) (“The Court enlists the Framers in its defense without seriously grappling 
with their understandings of corporations or the free speech right, or with the republican 
principles that underlay those understandings.”). 
 238.  MEIKLEJOHN, supra note 19, at 11–12. 
 239.  Alexander Meiklejohn, The First Amendment is an Absolute, 1961 SUP. CT. REV. 
248, 255, 258 (1961). 
 240.  See id. at 251, 254. 
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has fallen onto the wrong side of the identity-listener dichotomy in an 
attempt to protect politically minded speech to its fullest extent. If 
one considers the identity of the speaker rather than the speech, how 
can political speech then be secured from undue state interference 
under the First Amendment? The results sought by the Court need 
not be in conflict with an identity-based approach; upon further 
review, such an approach is not only fully supported with the Court’s 
goal but integral to it. 

In advocating for absolute protection of political speech, 
Alexander Meiklejohn emphasized the importance of the right 
exercised by the American people in their quest to further the means 
of democratic self-governance.241 Indeed, in order for that political 
expression to have the value proposed by Meiklejohn and the Court, 
that expression must originate from a speaker who avails himself to 
the privileges and duties of the American democratic process.242 Put 
another way, the value that comes from political speech is inherent to 
our identities as the American people. That value is inherent to each 
person who exercises their right to voice what they think is just for 
society.243 As Meiklejohn noted, “If the Declaration of Independence 
means what it says, if we mean what it says, then no man is called 
upon to obey a law unless he himself, equally with his fellows, has 
shared in making it.”244 If that political expression does not come 
from a fellow man, can it rightly be said that the speech has that same 
magnanimous value? If that is the case, then how can the identity of 
the speaker, a principle revered in natural rights theory, be irrelevant 
in First Amendment protection? 

To illustrate the value of democratic involvement, Meiklejohn 
presented the hypothetical community town hall meeting, complete 
with the members of the community and the moderator who 
 
 241.  MEIKLEJOHN, supra note 19 (“We Americans think of ourselves as politically free. 
We believe in self-government. If men are to be governed, we say, then that governing 
must be done, not by others, but by themselves.”) (emphasis added). Interestingly, 
Meiklejohn’s view of governmental power resonates with the view of natural rights 
theorists. Id. (“Governments, we insist, derive their just powers from the consent of the 
governed. If that consent be lacking, governments have no just powers.”) (emphasis 
added).   
 242.  Id. at 8. (“Whether it be in the field of individual or of social activity, men are 
not recognizable as men unless, in any given situation, they are using their minds to give 
direction to their behavior.”). Extrapolating Meiklejohn’s reasoning would lead to the 
conclusion that, for men to fulfill their natural duty as men, they must exercise their 
inalienable right to expression to further their identity as individual, natural, men. 
 243.  Id. at 15. 
 244.  Id. at 10–11 (emphasis added). 
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regulates the discourse.245 While simplistic, it is nonetheless accurate 
in portraying the inherent worth of political speech in a republic 
society. “Every man is free to come [and] each has a right and a duty 
to think his own thoughts, to express them, and to listen to the 
arguments of others.”246 Each townsperson has the absolute and 
unfettered right to profess his views to the community, subject to the 
reasonable limitations imposed by the moderator to maintain civil 
discourse and diversity of ideas.247 Each man presents himself as a 
“political equal” to his fellow man.248 While the community has the 
power to assess the credibility or worth of any individual’s speech, 
each person retains the equal power to present his ideas in the first 
instance. 

Using the same township hypothetical, now assume of the 
expressive power resides in one voice that has a lot of money to 
influence decision-making authority. Further assume that the person 
who vests this power expresses his idea on behalf of an unknown 
entity not present at the township meeting, and that the unknown 
entity paid a handsome sum to vest that authority to that 
individual.249 No matter how much the rest of the public debates, the 
ultimate decision comes down to that one voice.250 To be fair, wealth 
disparity presents the same type of undue market influence when that 
entity is a person, like a well-known celebrity with political or social 
influence. In that instance, the public is able to associate that 

 
 245.  Id. at 19, at 15. 
 246.  Id. at 24–25. 
 247.  Id. at 24. 
 248.  Id. 
 249.  See id. This hypothetical is not completely accurate to modern American 
democracy, in that corporations do not exchange political expenditures for direct 
decision-making power. But such inaccuracy results from the nature of the Meiklejohnian 
hypothetical itself as a representation of direct democracy rather than the actual decision-
making influence many for-profit corporations exert over their representatives in the 
Legislature. Corporations do not have direct authority to make legal decisions any more 
than the average citizen would; however, they do wield much greater authority to 
influence decision-makers without a direct association of their “expression” (i.e., 
influence) to the greater public. That public association element is crucial to 
Meiklejohn’s self-governance theory, for without an informed public there cannot be a 
meaningful discharge of one’s “equal” political duty. 
 250.  Accord Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 449 (Stevens, J., 
dissenting) (“[A] large majority of Americans (eighty percent) are of the view that 
corporations and other organizations that engage in electioneering communications, 
which benefit specific elected officials, receive special consideration from those officials 
when matters arise that affect these corporations and organizations.”). 
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expression with a living speaker, and both are political equals.251 The 
value in the ideas presented by the celebrity is determined by her 
influence in the community but the speech remains her own, 
attributable to her status as an individual concerned with the 
democratic process. 

Corporations cannot be seen as a “political equal” to a 
natural person.252 Though some may argue Meiklejohn’s analogy of 
equal speech rights should extend to corporations, those rights do 
not fit comfortably within a framework of self-governance.253 First, the 
speech they express is not a voice of reason but in most cases by the 
power of their purse, in the form of political expenditures.254 They 
speak not with words but with money. More importantly, the speech 
they present cannot be associated with an individual as a political 
equal to the interested public.255 In assessing the value of the speech 
corporations present, the public cannot attribute the origin to an 
informed township member with an interest in exercising a 
democratic duty.256 

All of these issues articulate a problem with a strict listener-
based approach to First Amendment freedom. Not only is one’s 
identity imperative under natural rights theory, it is also justified 
under modern principles of self-realization and democratic self-
governance. But while identity is essential, to what extent does it 
shape the speech rights of natural persons and corporations? 

 
 

 
 251.  Id. 
 252.  Ann Southworth, The Consequences of Citizens United: What Do the Lawyers Say?, 93 
CHI. KENT L. REV. 525, 528–30, 532 (2018); Citizens United, 558 U.S. at 394 (Stevens, J., 
dissenting) (“Although they make enormous contributions to our society, corporations 
are not actually members of it. They cannot vote or run for office. Because they may be 
managed and controlled by nonresidents, their interests may conflict in fundamental 
respects with the interests of eligible voters. The financial resources, legal structure, and 
instrumental orientation of corporations raise legitimate concerns about their role in the 
electoral process. Our lawmakers have a compelling constitutional basis, if not also a 
democratic duty, to take measures designed to guard against the potentially deleterious 
effects of corporate spending in local and national races.”). 
 253.  Citizens United, 558 U.S. at 454 (Stevens, J., dissenting) (“Corporations, as a class, 
tend to be more attuned to the complexities of the legislative process and more directly 
affected by tax and appropriations measures that receive little public scrutiny; they also 
have vastly more money with which to try to buy access and votes.”). 
 254.  Southworth, supra note 252, at 528–30, 532. 
 255.  Id. at 540–41. 
 256.  Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 320 (2009). 
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IV.  A CASE FOR LIMITED CORPORATE SPEECH RIGHTS UNDER 

THE FIRST AMENDMENT 

A. An Overview of the First Amendment Right to 
Associate 

As long as individuals enjoyed a natural right to their 
conscience and expression, so too have they possessed the right to 
associate together for a common purpose. Indeed, at the 
Constitution’s conception, the Framers recognized a natural right 
“retained to them when they enter Society . . . [o]f peacefully 
assembling to consult their common good.”257 The purpose may be 
political, social, or economic in nature; each category is entitled to 
First Amendment protection so long as the members of the 
association enter and exit out of their own free will.258 The Court has 
recognized that expression often becomes more powerful when 
presented by like-minded individuals in a group setting.259 Indeed, 
the Framers recognized such a natural right to associate.260 As Alexis 
de Tocqueville once remarked, “The most natural right of man, after 
that acting on his own, is that of combining his efforts with those of 
his fellows and acting together. Therefore, the right of association 
seems to me, by nature, almost as inalienable as natural liberty.”261 
Though the natural right of expression undoubtedly relates to the 
natural right to associate, the associational right captures a vision of 
individual liberty that the expression right alone could not embody in 
American ordered liberty.262 

In many ways, private associations263 reflect the same 
structural principles as government under a natural rights lens. Each 
individual enters the association with all the natural rights vested to 
him not already ceded through the pact he has made by 
 
 257.  Id. (emphasis added). 
 258.  NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460–62 (1958). 
 259.  Id. at 460–61. 
 260.  See U.S. CONST. amend. I. 
 261.  Mark Hager, Freedom of Solidarity: Why the Boy Scout Case Was Rightly (But Wrongly) 
Decided, 35 CONN. L. REV. 129, 146–47 n.105 (2002). 
 262.  See generally Ronald J. Colombo, The Corporation as a Tocquevillian Association, 85 
TEMP. L. REV. 1, 30–35 (2012) (discussing Alexis de Tocqueville’s theory of associations). 
 263.  Private associations is meant to include any associations that are privately owned 
distinct from public governmental entities, regardless of whether they are private in the 
public eye. Thus, a public for-profit corporation, private non-profit corporation, and a 
local country club association would all comprise a private association for purposes of this 
Article. 
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government.264 Returning to first principles, an artificial entity that 
does not exist in a state of nature has no inherent authority to act; 
that authority derives upon the recognition of rights given by 
interested natural persons who band together for a common 
purpose.265 Upon the creation of a private association, the individual 
vests additional liberties necessary for the association to protect the 
interests of its members, while any liberties not vested to the 
association remain vested with the individual.266 The collection of 
ceded liberties held by the association therefore cannot exceed what 
each member actually vested to it, as that would give the association 
more rights that it did not possess at its founding.267 This is true for 
all private associations no matter their purpose.268 Natural rights 
theory as it applies to voluntary associations means that an association 
cannot act in such a way that it violates the common purpose 
assigned to it by creation.269 

Unlike the strict listener-based approach that the Court 
adheres to in freedom of speech cases, the Court has been more 
sympathetic to natural rights derivations in its freedom of association 
jurisprudence.270 For example, in New York State Club Association v. City 
of New York, the Court upheld an anti-discrimination ordinance as a 
valid interference of the right to associate.271 While an association 
could conceivably be organized for an express purpose where 
discrimination based on sex or religion is fundamental, that express 
purpose would be unconstitutionally harmed by the ordinance.272 

 
 264.  See supra Section III(b). 
 265.  Colombo, supra note 262, at 13. 
 266.  Id. at 31. 
 267.  John O. McGinnis, Reviving Tocqueville’s America: The Rehnquist Court’s 
Jurisprudence of Social Discovery, 90 CALIF. L. REV. 485, 491 (2002). 
 268.  Id. at 491. 
 269.  N.Y. State Club Ass’n v. City of New York, 487 U.S. 1, 13 (1988). 
 270.  Id. Currently, the Court has crafted two lines of doctrine concerning the scope 
of First Amendment association. Intimate association, which protects intimate personal 
relationships, has been held to powerful but narrow First Amendment protection. See 
Roberts v. United States Jaycees, 468 U.S. 609 (1984); Jack M. Battaglia, Religion, Sexual 
Orientation, and Self, 76 U. DET. MERCY L. REV. 189, 348–50 (1999). The other type, 
expressive association, does not limit protection to intimate relationships and asks 
whether the expressive rights of an association have been infringed by state-imposed 
restrictions. Id. Scholars have noted that expressive association is substantively identical to 
speech doctrine under the First Amendment. See Jason Mazzone, Freedom’s Associations, 77 

WASH. L. REV. 639, 680–81 (2002). 
 271.  N.Y. State Club Ass’n, 487 U.S. at 1, 13. 
 272.  Id. at 13. 
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However, the Court found no such correlation present.273 The Court 
further explored the constitutional scope to associate in Roberts v. 
United States Jaycees, where it rejected an associational challenge to a 
non-discrimination statute on the basis of sex.274 In discussing the 
right to associate as a personal liberty protected under the First 
Amendment, it stated: 

 
As a general matter, only relationships with [intimate] 
qualities are likely to reflect the considerations that have 
led to an understanding of freedom of association as an 
intrinsic element of personal liberty. Conversely, an 
association lacking these qualities—such as a large 
business enterprise—seems remote from the concerns 
giving rise to this constitutional protection. . . . Between 
these poles, of course, lies a broad range of human 
relationships that may make greater or lesser claims to 
constitutional protection from particular incursions by 
the State. Determining the limits of state authority over 
an individual’s freedom to enter into a particular 
association therefore unavoidably entails a careful 
assessment of where that relationship’s objective 
characteristics locate it on a spectrum from the most 
intimate to the most attenuated of personal 
attachments.275 
 

Among the central factors relevant in that assessment were 
the purposes and policies of the association.276 While the Roberts 
Court did not analyze associational rights directly as a function of 
natural rights principles, it nonetheless couched its reasoning in 
protections of individual liberty underlying the adoption of the Bill of 
Rights, and at least implied that the strength of the associational right 
depended on the nexus between the purpose of the association and 

 
 273.  Id. at 13–14; compare id., with Holder v. Humanitarian Law Project, 561 U.S. 1, 39 
(2010) (rejecting an associational challenge even where the expression of the association 
was central to its express purpose to give material support for designated foreign terrorist 
groups). 
 274.  Roberts, 468 U.S. at 612. 
 275.  Id. at 620. 
 276.  Id. at 621. 
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the expression of the individual.277 Such a nexus is consistent with 
principles underlying natural rights theory. 

That said, the Court’s limited association jurisprudence is not 
an exact fit with natural rights theory. Retreating from its decision in 
Roberts, the Court later held that associations are not deprived of First 
Amendment protection even if the expression by the association is 
not correlated with the express purpose of the association.278 Instead, 
according to the Boy Scouts of America v. Dale Court, all that triggers 
First Amendment protection is “expressive activity” done by the 
association, even if that expression contravenes the core beliefs of the 
members comprising that group.279 Though expressive conduct 
unrelated to an organization’s purpose may trigger First Amendment 
protection, it does not follow that the scope of First Amendment 
protection afforded to that expression is independent of purpose. 
Although any expressive conduct can trigger First Amendment 
protection, what Dale leaves open is the premise that associational 
protection can vary depending on the degree of cohesion of the 
expression with the purposes of the association. Consequently, this 
gives the states more latitude in regulating expressive conduct for 
incidental speech to private associations but leaves that expression 
fully protected for individuals. 

B. Corporate Speech as a Function of the Assembly Clause 
and not the Free Speech Clause 

i. Associational Rights and the Assembly 
Clause 

In addition to the Free Speech Clause, the First Amendment 
contains an adjacent clause protecting the freedom “[of] the right of 
the people peacefully to assemble.”280 Like the Free Speech Clause, 
historical evidence can shed light on the meaning of the Assembly 
Clause beyond the words of the text.281 However, unlike the Free 
Speech Clause, the Court has addressed the Assembly Clause much 

 
 277.  Id. at 627. 
 278.  Boy Scouts of America v. Dale, 530 U.S. 640, 649–51 (2000). 
 279.  Id. at 655. 
 280.  U.S. CONST. amend. I. 
 281.  Mazzone, supra note 270, at 711–17. 
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less frequently than its speech counterpart.282 Contemporary cases 
interpreting the Assembly Clause have essentially analogized it as a 
dependent variation of the expressive rights found in the Free 
Speech Clause.283 And the Court has done little to otherwise 
articulate the scope of the right to assemble.284 

Despite that uncertainty, there remains the issue of where to 
frame the recognized ambiguous constitutional right of association 
within the confines of the First Amendment. The association right 
could conceivably derive from the Free Speech Clause, the Assembly 
Clause, or perhaps from both. But if derived from the former, then 
what protection does the Assembly Clause actually provide?285 One 
should not simply ignore text that may provide additional insight into 
the meaning of the passage as a whole, especially when that text is an 
additional fundamental right protected under the Bill of Rights.286 
Indeed, the rule against surplusage suggests that distinct text should 
be afforded different meanings.287 As the First Amendment protects 
at least two other distinct fundamental rights, the right of free speech 
and the right of free religious exercise, the Framers likely intended 
each clause under the First Amendment to protect a distinct and 
separable, though related, fundamental right in accordance with the 
rule against surplusage.288 As with all First Amendment rights, 

 
 282.  See Nicholas S. Brod, Rethinking a Reinvigorated Right to Assemble, 63 DUKE L. J. 
155, 158–59 (2013). 
 283.  Id. at 159; Mazzone, supra note 270, at 681–82. 
 284.  Mazzone, supra note 270, at 681–82. 
 285.  U.S. CONST. amend. I. If the associational right derives only from the Free 
Speech Clause, that necessarily means there is no similar associational right to religion 
protected under the Free Exercise Clause. See generally Brod, supra note 282, at 169–71. 
That result would be both inconsistent with Court precedent, as well as Framer intent to 
protect religious institutions. See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014). 
The best solution would be to have the associational right derive from a distinct source 
separate (but related) to both the Free Speech and Free Exercise Clauses. See Citizens 
United v. Fed. Election Comm’n, 558 U.S. 310, 392 (2010) (Scalia, J., concurring) (“The 
individual person's right to speak includes the right to speak in association with other 
individual persons. . . . It is the speech of many individual Americans, who have associated 
in a common cause, giving the leadership of the party the right to speak on their 
behalf.”). 
 286.  Citizens United, 558 U.S. 310 at 432, n. 57 (Stevens, J., dissenting) (arguing that 
the majority opinion’s “unqualified” interpretation of the Free Speech Clause “reads out” 
the rights of media corporations protected by the Free Press Clause and renders it 
textually superfluous). 
 287.  SCALIA & GARNER, supra note 27, at 174–79. 
 288.  Id. at 174–76. 
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however, any liberty protected by the Assembly Clause must be 
grounded on and consistent with natural rights theory. 

Though scholars continue to debate both the meaning of the 
Assembly Clause and the right of association,289 natural rights theory 
and Framer intent most closely place the right of association within 
the ordinary meaning of the Assembly Clause.290 As the Free Speech 
Clause clearly protects the natural right to speak, the Assembly Clause 
likewise protects the distinct natural right to associate, both in a 
public and private sense.291 This interpretation is not only consistent 
with natural rights theory and Framer intent, the ordinary meaning 
of “assembly,”292 and its application in the courts,293 but also, to some 
extent, reconciles the academic debate surrounding the meaning of 
the Assembly Clause.294 For example, one scholar has argued a 
limited interpretation of the Assembly Clause, protecting the right to 
congregate without considerations of the associational relationship 
between the assemblies.295 In contrast, Professor Jason Mazzone 
argues for the constitutional recognition of a private right of 
assembly similar in scope to contemporary freedom of association 
doctrine.296 Both positions boil down to one core principle: the 
freedom for individuals to congregate in a social setting free from 
government intrusion. Whether that freedom be in a private or 
public setting, that protection most closely derives from the natural 
right of association. 

The precise placement of natural fundamental liberties forms 
the basis for applying those liberties to corporations and other private 

 
 289.  Brod, supra note 282, at 170; Mazzone, supra note 270, at 712–13. 
 290.  Merriam-Webster’s Dictionary defines “assemble” to mean “to bring together 
(as in a particular place or for a particular purpose).” MERRIAM-WEBSTER, ASSEMBLE, 
https://www.m erriam-webster.com/dictionary/assemble (last visited May 7, 2019); see also 
Right of Assembly, BLACK’S LAW DICTIONARY (10th ed. 2014) (citing the freedom of 
association with the right of assembly). 
 291.  Mazzone, supra note 270, at 717. 
 292.  See supra note 290 and accompanying text. 
 293.  See Thomas v. Collins, 323 U.S. 516, 531 (1945); Roberts v. United States Jaycees, 
468 U.S. 609, 639 (1984). 
 294.  Brod, supra note 282, at 161–62. 
 295.  Id. at 162, 167–68. The “public” right of assembly, like the freedom to speak, is 
not without limits. That right does not protect, for instance, when a democratic 
congregation becomes a violent riot. This is because the phrase “peacefully assemble” in 
the Assembly Clause has been interpreted to mean ‘lawful’ assembly. Id. 
 296.  Mazzone, supra note 270, at 715.  The ‘private’ right of assembly too is not 
without limits. This right is inapplicable when the purpose of assembly is to engage in 
unlawful activity (i.e., criminal conspiracy). Id. 
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associations. The First Amendment protects only natural rights, and 
thus rights related to those found in the First Amendment that lie 
outside of those natural liberties must derive from a different source 
of law. Unless one views corporations strictly in a real-entity sense,297 
corporations cannot be seen as natural persons. Other private 
associations, however, may exist in a natural state so long as the focus 
is on the agents of the association and not the organization itself.298 
Since the organization is not a natural person per se, it likewise cannot 
be afforded any constitutional protection under the Free Speech 
Clause.299 That clause protects only the rights of expression for 
natural persons, and though the agents of the corporation have 
expressive rights in their individual capacity which are protected by 
the Free Speech Clause, those rights cannot be used as a conduit to 
protect the natural rights of the corporation as a whole, as a function 
solely of expression.300 If organizational rights are constitutionally 
protected as a matter of the Federal Constitution, they must instead 
derive from a different source, namely one that protects the 
relationship within the organization. 

ii. The Purpose-Based Approach for 
Corporate Speech Protection 

Despite its inconsistent interpretation of the First 
Amendment, the Court correctly recognized in Citizens United that 
corporations have protected freedoms under the First 
Amendment.301 Consistent with natural rights principles, the 
associational right would become illusory if individuals could not 
exercise their rights to congregate. To some extent the government 
must allow that right to flourish regardless of purpose because that 

 
 297.  See Meyer, supra note 64, at 2181. Not only has real-entity theory been 
inconsistently supported throughout its existence, but its application counters the strong 
evidence of positivism and aggregation theories relied on by liberal and conservative legal 
theorists at the time of Founding. Phillips, supra note 65, at 1067–68. 
 298.  In other words, the corporate personhood lens must be that of aggregate theory 
to be consistent with natural rights theory. See Meyer, supra note 64, at 2179. Accordingly, 
once formed, corporations also have fundamental and natural rights protected by the 
First Amendment in a similar sense. This is true even though they are formed with state 
involvement. See supra, Part III(b). 
 299.  Campbell, supra note 9, at 286–87. 
 300.  John Yoo & James C. Phillips, ‘Free Speech’ Means Just That, LAW AND THE 

COURTS, Dec. 31, 2018, https://www.nationalreview.com/2018/12/constitution-free-
speech-clause-supr eme-court-interpretation. See also supra, Part III(b). 
 301.  Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010). 
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right existed before government was formed. Thus, while 
corporations have no protected rights under the Free Speech Clause, 
they do have constitutionally protected rights based on the natural 
right to associate within the Assembly Clause. No matter how the state 
defines the scope of corporate rights, it cannot erase corporate 
expression rights entirely. 

Corporations do not, however, have equivalent expression 
rights as natural persons under the First Amendment. Like the 
natural right of expression, the natural right of association extended 
only so far. The functions of natural association, to protect security 
and promote furtherance of like ideas, alienated the natural person 
when the organization acted contrary to the beliefs of the 
individual.302 Thus, arbitrary or contrasting action by the organization 
failed to promote the natural function of association itself.303 Instead, 
it injured the dignitary and expressive rights of its members by 
voicing ideas that conflicted with their values.304 The social 
desirability for individuals to associate with another, to spread ideas 
and influence, only existed to the extent that the ideas of the 
association overlapped with the support of its members; that is, 
whether the expression furthered a common goal of the association 
authority. Such contrary expression does not resonate within the 
natural rights of individuals to express their own common beliefs and 
thus should not arise within constitutionally protected expression of 
the association. Therefore, as a matter of First Amendment doctrine, 
expressive protection to corporations and other associations must 
serve the purpose to which it was created for the expression to invoke 
First Amendment protection under the Assembly Clause. 

Yet, to require that Assembly Clause protection for an 
organization not to vest until there is unanimity among its members 
would be unworkable both as a matter of constitutional law and 
common industry practice. Requiring an organization to act in the 
best interests of all of its members (that is, to have every member 
agree for constitutional protection) cannot legitimately serve the 
interests of the organization. Moreover, imposing such a standard 
would actually hinder the interests of its members by the failure of 

 
 302.  Johnathan Chaplin, Political Perspective: Toward a Social Pluralist Theory of Instituti 
onal Rights, 3 AVE MARIA L. REV. 147, 161 (2005). 
 303.  Id. 
 304.  See LOCKE, supra note 102 (explaining that natural rights are inherent to each 
human and the government protects those rights from infringement by others). 
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the group to effectively promote the general ideas shared by its 
members. And the Court has recognized this unworkability.305  

To some extent, the Constitution must defer to the means of 
speech used by associations. The Court cannot become involved in 
petty challenges to organizational speech any more than a state court 
should question the business judgments of commercial entities. At 
some level, therefore, the organization can set its own standards to 
determine whether its mode of expression coincides with the needs 
of the organization as part of the decision-making process. In 
constitutional terms, this deference represents the internal affairs 
doctrine protected by the Court as a function of the right to 
associate.306 For example, in NAACP v. Alabama ex rel. Patterson, the 
Court struck down a statute that required organizations to release 
membership listings as a violation of the First Amendment.307 The 
Court reasoned that such intrusions into the internal affairs of the 
organization should be left to its members as part of the inherent 
right to freely associate.308 

This same deference is required as a practical solution to 
Assembly Clause protection under the purpose-based framework.309 
So long as the speech was made pursuant to the internal affairs of the 
organization, the speech may be qualified for First Amendment 
protection.310 The internal affairs doctrine represents a basis for 
standing to contest a violation of corporate speech rights, much like 
an individual must have standing based on a reasonable expectation 
of privacy to contest a violation of his Fourth Amendment rights.311 
The standing requirement here is designed to indirectly protect the 

 
 305.  Boy Scouts of America v. Dale, 530 U.S. 640, 655 (2000). 
 306.  NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 462 (1958); see also Eu v. San 
Francisco Cty. Democratic Cent. Comm., 489 U.S. 214, 231–32 (1989) (holding that state 
regulation into internal affairs must pass strict scrutiny review); but see Timmons v. Twin 
Cities Area New Party, 520 U.S. 351, 360 (1997) (limiting internal affairs doctrine to core 
associational functions). 
 307.  Alabama ex rel. Patterson, 357 U.S. at 462–63. 
 308.  Id. 
 309.  See Boy Scouts of America, 530 U.S at 651. 
 310.  Wilson R. Huhn, The State Action Doctrine and the Principle of Democratic Choice, 34 
HOFSTRA L. REV. 1379, 1387 (2006). It is important to keep in mind that while an 
organization’s speech that is contrary to its purpose may violate the natural rights of 
association of its members (i.e. if it is unauthorized by its internal affairs), that harm is not 
actionable under the Assembly Clause because the conduct of the organization does not 
amount to state action. Only government limitations on the members’ rights to associate 
through the organization could constitute an Assembly Clause violation. 
 311.  See, e.g., Carpenter v. United States, 138 S. Ct. 2206, 2213 (2018). 
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individual rights of association within the organization by requiring 
an articulable interest that was legitimately authorized by the 
corporation, as well as to prevent unnecessary court involvement into 
the business affairs of business organizations.312 If the speech was 
unauthorized, corporate law provides the better avenue to resolve 
such disputes.313 

The speech must cross an additional hurdle under the 
purpose-based framework: it must actually serve the purpose the 
organization was designed to serve. While the prior requirement of 
internal affairs solves the practical “standing” concerns of enforcing 
First Amendment protection, the purpose-based requirement solves 
the doctrinal requirement that the speech must further the natural 
right protected by the Assembly Clause.314 For example, for-profit 
corporations can only have constitutional protection of speech that is 
commercial in nature.315 Likewise, non-profit corporations have 
similar First Amendment protections to the extent that they 
reasonably serve their primary purpose of incorporation.316 This 
approach both allows wide latitude for states to develop alternative 
corporate bodies and for individuals to select the type of corporation 
most appropriate for their goals. Finally, for other associations that 
are not incorporated, the First Amendment would similarly grant 
protections to speech on the basis to which the group was founded. 

To illustrate the proposed Assembly Clause purpose-based 
framework, suppose that State X has decided to pass a law that 
imposes a modest fine to any for-profit organization doing business in 
the state that endorses a political candidate for state or local office.317 

 
 312.  Benningson, supra note 229, at 440 (considering institutions with articles of 
incorporation that expressly indicate corporate goal). 
 313.  Anne Tucker, Flawed Assumptions: A Corporate Law Analysis of Free Speech and 
Corporate Personhood in Citizens United, 61 CASE W. RES. L. REV. 497, 530–34 (2010) 

(discussing the corporate law mechanisms of derivative suits and shareholder proxy 
proposals). 
 314.  See generally Campbell, supra note 9, at 127. 
 315.  Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 561 
(1980). This Article does not express an opinion as to whether the definition of 
commercial speech as the Court has defined it in Central Hudson is appropriate for the 
purpose-based framework. Under that approach, commercial speech is that which only 
proposes a commercial transaction. Id. Part IV(c), infra, briefly proposes alternative tests 
of judicial scrutiny to other forms of associational speech. 
 316.  Richard Briffault, Updating Disclosure for the New Era of Independent Spending, 27 J. 
L. & POL. 683, 692–98 (2012). 
 317.  For the sake of argument ignore any potential overbreadth, equal protection, or 
other constitutional concerns that might arise. 
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Corporation A is a for-profit corporation incorporated under the laws 
of State X. Corporation A receives a fine when it broadcasts an 
advertisement on television endorsing a particular candidate for State 
X’s gubernatorial race. For Corporation A to prevail under an 
Assembly Clause challenge of the state statute it must pass three 
hurdles. First, it must allege adequate standing. In addition to the 
Article III requirements, it must show that the speech at issue was 
authorized by the Corporation’s internal affairs policy. In practice 
and in this example this element would be easily satisfied, since the 
act of endorsing the candidate was likely authorized by its board of 
directors or shareholders. Second, Corporation A must show that 
State X’s law fundamentally infringes upon the purpose for which 
Corporation A operates. Third, assuming Corporation A has alleged a 
prima facie Assembly Clause violation, the law must then pass judicial 
scrutiny to survive constitutional muster.318 The appropriate level of 
scrutiny for such challenges is explored briefly infra Section D. 

The purpose-based approach raises another question: how 
can one actually determine that purpose? After all, considering the 
wide variety of organizational entities that exist in contemporary 
society, it would be difficult to make that determination without some 
kind of additional guidance. One response to this concern is that 
determination of purpose must be based on objective criteria.319 An 
association should not have the ability to apply stronger First 
Amendment protection simply by relying on what the board or its 
members subjectively believed the purpose of the association to be in 
an attempt to conveniently avoid statutory liability.320 Therefore, 
courts should instead look to other objective indicia to determine 
organizational purpose.321 For corporations, that should come from 
the nature of incorporation—specifically what type of corporation is 
 
 318.  See Alex Kreit, Making Sense of Facial and As-Applied Challenges, 18 WM. & MARY 

BILL RTS. J. 657, 657 (2010). This Article does not explore the possible distinctions 
between a facial and as-applied Assembly Clause challenge. A facial challenge to a statute 
attacks the face of the statute and if successful prevents its enforcement in totality. Id. An 
as-applied challenge, however, is narrower and only determines a statute’s 
constitutionality based on the application to a particular set of facts. Id. 
 319.  Wayne Batchis, Citizens United and the Paradox of “Corporate Speech”: From Freedom 
of Association to Freedom of the Association, 36 N.Y.U. REV. L. & SOC. CHANGE 5, 40–44 (2012) 

(looking to articles of incorporation and procedural rules as objective evidence of 
corporate purpose). 
 320.  Erwin Chemerinsky & Catherine Fisk, The Expressive Interest of Associations, 9 WM. 
& MARY BILL RTS. J. 595, 599–602 (2001). 
 321.  Church by Mail, Inc. v. Comm’r, 765 F.2d 1387, 1392 (9th Cir. 1985) (citing 
Presbyte rian & Reformed Pub. Co. v. Comm’r, 743 F.2d 148, 155 (3d Cir. 1984)). 
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formed. If the association is a commercial LLC, then it would be 
entitled to commercial speech protection once recognized by the 
state.322 For other unincorporated entities, purpose can be 
determined from mission statements, statements of purpose, or other 
places that would reasonably determine organizational purpose.323 In 
an age where such indicia can be readily found on internet channels, 
the resulting transaction costs are minimal.324 

Although the purpose-based approach is indeed a vague 
standard, vagueness alone does not invoke constitutional 
indefiniteness. A flexible standard cannot be rejected as unworkable 
merely because it invites unpredictable results. Constitutional law is 
replete with vague standards designed to carefully balance competing 
interests. Despite C. Edwin Baker’s objection,325 balancing serves 
important functions that protect fundamental liberties particularly 
the due regard of important competing interests. The Court has 
produced its own fair share of bright-line constitutional rules that 
seem arbitrary when viewed macroscopically.326 The First Amendment 
should not be excepted, as it balances the expressive rights of 
speakers and listeners with the competing interests of other listeners 

 
 322.  Although it may be suitable to determine purpose based on the articles of 
incorporation, under current corporate law doctrines that approach would be 
impracticable. While courts at one time enforced ultra vires suits against directors for 
violations of activities unrelated to the corporate purpose, currently that check on 
corporate activity has all but vanished. See Morton J. Horwitz, Santa Clara Revisited: The 
Development of Corporate Theory, 88 W. VA. L. REV. 173, 186–88 (1985); see also Kent 
Greenfield, Ultra Vires Lives! A Stakeholder Analysis of Corporate Illegality (with Notes on how 
Corporate Law Could Reinforce International Law Norms), 87 W. VA. L. REV. 1279, 1280 n.1 
(2001) (noting the historical decline of the ultra vires doctrine). 
 323.  Madison Hawthorne, The Purpose of Mission and Vision Statements in Strategic 
Planning, SMALL BUSINESS – CHRON.COM (Aug. 28, 2019, 1:25 PM), https://smallbusiness. 
chron.com/purpose-mission-vision-statements-strategic-planning-13161.html. 
 324.  This approach does, however, present possible concerns based on 
organizational behavior. For one, it may discourage unincorporated entities from 
displaying official indicia of purpose for fear of having that determination then used 
against them. That concealment of information then invokes greater concerns about the 
open transformation of information that the First Amendment is designed to protect. 
Nonetheless, the public is already generally aware of the nature of government intrusion 
via technological channels. NAT’L RESEARCH COUNCIL OF THE NAT’L ACADS., SCOPING THE 

ISSUE: TERRORISM, PRIVACY, AND TECHNOLOGY, 10 (The National Academies Press, 2008). 
 325.  Baker, supra note 180, at 46. 
 326.  See, e.g., Nat’l. Lab. Rel. Bd. v. Canning, 573 U.S. 513, 550 (2014) (holding a 
recess appointment less than ten days but more than three days is a presumptively 
unconstitutional exercise of the Article II appointment power). 
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and the state.327Moreover, before the Court’s decision in First 
National Bank of Boston v. Bellotti, the purpose-based framework was 
actually used by state courts to determine First Amendment 
protection for corporations.328 

Beyond its flexibility, the problem with returning to a 
purpose-based inquiry is how to reconcile the stare decisis concerns 
that arose from the reliance of decades of overbroad First 
Amendment precedent. As a practical matter, the Court simply will 
not use such an approach so inconsistent with the direction it 
believes best captures First Amendment doctrine without a 
substantial reason to do so.329 As of yet, there has not been a 
substantial reason in the eyes of the Court. 

Lastly, because the purpose-based approach relies so heavily 
on objective indicia, one could argue that this approach brings 
positive law into natural rights principles. For corporations, if the 
purpose is directly associated with state laws, then essentially the state, 
not the agents of the corporation, determines the purpose of the 
corporation, and as a result the scope of constitutional protection. 
However, a natural rights perspective, the focus is always on the 
identity of the organization, and not its effect.330 Thus, it was the 
conscious decision of the members of the corporation to decide to 
incorporate in the first instance. The state cannot force people to 
incorporate. By its act of incorporation, the individuals then made a 
voluntary exercise of their natural rights to vest the corporation with 
state-created rights and thus availed themselves of its protections and 
burdens.331 That is, its members disapprove of the level of corporate 
 
 327.  See, e.g., Skilling v. United States, 561 U.S. 358, 376–382 (2010) (balancing the 
public’s First Amendment interests against a criminal defendant’s Sixth Amendment right 
to a fair trial); see also Matal v. Tam, 137 S. Ct. 1744 (2017) (balancing trademark owner’s 
First Amendment interests against the government’s interests in regulating confusing 
commercial speech). 
 328.  See First Nat’l. Bank of Boston v. Bellotti, 435 U.S. 765, 822 (1978) (Rehnquist, 
J., dissenting). 
 329.  See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 855–56 (1992) for an 
example of when stare decisis does not automatically preclude a return to natural rights 
principles. The Court has at times entertained such challenges when it feels it has strayed 
so far away from first principles so as to necessitate a dramatic change of doctrine. See 
Gamble v. United States, 139 S. Ct. 1960 (2019) (considering whether the separate 
sovereigns doctrine to the Fifth Amendment Double Jeopardy Clause, which has been 
recognized for over a century, should be overruled). Further, the Court is more willing to 
set aside stare decisis when it concerns constitutional doctrine. Planned Parenthood, 505 U.S. 
at 854. However, that outcome will likely not happen in the near future. 
 330.  David Millon, Theories of the Corporation, DUKE L.J. 201, 211 (1990). 
 331.  Id. 
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protection given under state law, still has forty-nine other states to 
choose from. Moreover, the members of the corporation itself always 
retain the freedom to disband and choose to renew the organization 
under a different state structure or as an unincorporated entity.332 
Positive law principles merely shape the decision-making incentives of 
its members; they do not replace the protected exercise of natural 
rights in the first instance. 

To ground corporate speech rights, not as an inherent part of 
the corporate identity, but as a function of its members raises 
interesting implications. If the expressive rights of corporations 
derive from the natural rights of association from its members, then 
do other constitutional rights afforded to corporations also vest in a 
similar fashion? If so, then how many? And would it make sense as a 
constitutional matter to analyze those rights as a function of the First 
Amendment? It is incredulous to suggest that a corporation’s 
constitutional right to property protected from undue state 
interference is secured not by the Due Process Clause of the Fifth and 
Fourteenth Amendments, but by the First Amendment Assembly 
Clause.333 Yet, the right to control property was unquestionably 
considered a natural right at the time of Founding.334 

C. Why Corporate Speech Justifiably Derives from the 
Assembly Clause and the Applicability to Other Corporate 
Rights 

As Blackstone discussed through his commentaries, 
corporations existed in the eighteenth century as a legal solution to 
counter a natural problem: the mortality of man.335 Men die in a 
natural state, and being that their natural and positive rights vested to 

 
 332.  Id. at 213. 
 333.  See Obergefell v. Hodges, 135 S. Ct. 2584, 2632 (2015) (Thomas, J., dissenting). 
This Article does not address the issue of whether any Fourth Amendment rights vest 
within corporations as a function of the First Amendment Assembly Clause. As recognized 
by the Framers, the Fourth Amendment served to protect the natural right of personal 
security. Id.; see also Griswold v. Connecticut, 381 U.S. 479, 484 (1965). But in terms of the 
legal problems corporate charters were meant to solve, it is unlikely that such a natural 
right would intuitively function as a scope of the Assembly Clause, or whether 
corporations may even have any Fourth Amendment rights as a constitutional matter. See 
Southworth, supra note 252 and accompanying text. 
 334.  The Declaration of Independence and Natural Rights, CONSTITUTIONAL RIGHTS 

FOUNDATION (Aug. 27, 2019), https://www.crf-usa .org/foundations-of-our-
constitution/nat ural-rights.html. 
 335.  See BLACKSTONE, supra note 27, at *130. 
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them while living, so too did those rights dissipate upon the death of 
the individual.336 As such, when individuals wished to associate for 
whatever reason, they had no method by which to transfer their rights 
to the common entity because their property rights could only be 
alienated to other legally recognized persons.337 Thus, individuals 
could only vest property to other mortal individuals. As the English 
common law developed, policymakers became increasingly frustrated 
with the legal problems associated with transferring property rights to 
a common association of individuals, when upon death those 
property rights became subject to the myriad laws regarding 
posthumous property transfer.338 In particular, this problem centered 
on property ownership, not of speech.339 The advent of the 
corporation solved the problem of mortality by crafting a legal entity 
which possessed perpetuity in the eyes of the law, thus allowing it to 
retain title to property vested to it by its members.340 By creating a 
corporation, its management could then reliably transfer and acquire 
property in its name, thus allowing it to engage in a variety of 
transactions necessary to further the purpose of its creation.341 

Moreover, the right to acquire, use, and transfer property was 
recognized as a fundamental natural right.342 Unlike the natural 
freedom of conscience, the natural right of property was an alienable 
right.343 People routinely alienate their property to others in 
commercial and personal transactions.344 Private property rights 
derive from the external fruits of one’s labor,345and arise separately 
 
 336.  Id. at *132. 
 337.  Id. at *138. 
 338.  Id. *467–68. 
 339.  See id. at *467. 
 340.  Id. at *467–68. 
 341.  See id. at *468. 
 342.  Id. at *123, *138; see also LOCKE, supra note 102, at 216–17.  
 343.  See LOCKE, supra note 102, at 216–17 (describing the right to acquire property: 
“[t]hough the earth, and all inferior creatures, be common to all men, yet every man has 
a property in his own person: this no body has any right to but himself”). The right to 
acquire property was an inalienable right, whereas the right to transfer property (i.e., to 
separate property from one’s being) was alienable. See generally BLACKSTONE, supra note 
27; see also LOCKE, supra note 88, at 20; NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 
460 (1958); Hager, supra note 261 (citing ALEXIS DE TOCQUEVILLE, DEMOCRACY IN 

AMERICA). 
 344.  See generally Edward Andrew, Inalienable Right, Alienability of Property, and Freedom 
of Choice: Locke, Nozick and Marx on the Alienability of Labour, 18 CAN. J. POL. SCI. 529–550 
(1985) (contrasting the prevailing views regarding the alienability of property). 
 345.  Id. at 533; see also LOCKE, supra note 102, at 193, 368 (“The nature [of property] 
is, that without a Man’s own consent it cannot be taken from him.”) (emphasis added). 
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from one’s being.346 Yet natural rights to life and liberty vest innately 
to the person and cannot be externally separated.347 From a natural 
rights perspective then, individuals possess the innate power to 
alienate their property from themselves to others, including the 
newly created corporate entity.348 Furthermore, the alienability of the 
property rights vested to individuals meant that the state also had the 
authority to regulate the validity of property transfers.349 Thus, by 
virtue of their state-created corporate charter, the corporation could 
exercise equivalent rights as natural persons to acquire, use, and 
transfer property.350 Indeed, the contrary result would frustrate the 
underlying purpose of corporate formation, as the corporation could 
not effectively harness the means to which it could hold property in 
legal perpetuity.351 Under English property law, both natural persons 
and corporations were seen as equals.352 However, that mean the state 
could not vest natural property rights to corporations, it could only 
vest positive property rights equivalent to natural rights enjoyed by 
persons.353 This distinction is important, as the state lacks authority to 
eradicate natural rights, so too does it lack authority to create natural 
rights where none existed.354 

The grant of corporate charter did nothing to modify the 
common law regarding the natural right of expression, as the existing 
law did not recognize a similar problem of protecting expressive 
perpetuity.355 During Blackstone’s era, that right was inseparable to 

 
 346.  Andrew, supra note 344, at 535. 
 347.  Id. at 532–33. 
 348.  Id. at 535. 
 349.  John Choon Yoo, Our Declaratory Ninth Amendment, 42 EMORY L.J. 967, 981 
(1993). 
 350.  Ilya Shapiro & Caitlyn W. McCarthy, So What If Corporations Aren’t People?, 44 J. 
MARSHALL L. REV. 701, 709–10 (2011). 
 351.  Id. at 708–10. 
 352.  See BLACKSTONE, supra note 27, at *123. 
 353.  Bret Boyce, Property as a Natural Right and as a Conventional Right in Constitutional 
Law, 29 LOY. L.A. INT'L & COMP. L. REV. 201, 257, 260–61 (2007); see Craig A. Stern & 
Gregory M. Jones, The Coherence of Natural Inalienable Rights, 76 UMKC L. REV. 939, 962, 
971–72 (2008) (“It is from natural law, and from it alone, that man obtains those rights we 
refer to as inalienable and inviolable . . . Human rights can have no foundation other 
than natural law.”) (emphasis added). 
 354.  See Boyce, supra note 353, at 257.  
 355.  See John C. Coates IV, Corporate Speech & The First Amendment: History, Data, and 
Implications, 30 CONST. COMMENT. 223, 229–30. (2015). Indeed, so long as man has had a 
written language, society has never struggled with the legal perpetuity of one’s speech, 
such speech was documented for as long as the community could preserve the thoughts of 
others. The rise of the printing press in 1488 further diminished the concern of 
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the extent that it resided in the individual’s conscience thought, but 
alienable to the extent to which that individual could express his 
thoughts to others.356 Corporations were not seen as natural entities; 
they did not exist in a state of nature.357 English common law instead 
recognized them via their charter, which did not bestow any 
additional right of expression.358 To the extent that corporations 
received right of expression, those rights thus must have originated 
from a difference source of law. This was the case with respect to the 
right of self-expression: the grant of corporate charter did nothing to 
modify the right for corporations to express themselves; therefore, in 
order for corporations to possess that right, it must have been vested 
to it from an alternative source.359 

Those natural associational expression rights as a 
constitutional matter instead vest within the Assembly Clause of the 
First Amendment. Before corporations existed, as a legal matter, 
individuals retained the natural right to associate themselves, and 
also possessed a limited ability to alienate their right to expression to 
another source.360 Specifically, individuals could vest to the ‘director’ 

 
protecting expressive ideas after death, and therefore did not present the pressing 
concern in sixteenth century England as did the rights of property transfer. See generally 
Russell L. Weaver, Speech and Technology, 110 PENN ST. L. REV. 703, 703 (2006). 
 356.  TRENCHARD & GORDON, supra note 15, at 79. 
 357.  Leo E. Strine, Jr. & Nicholas Walter, Originalist or Original: The Difficulties of 
Reconciling Citizens United with Corporate Law History, 91 NOTRE DAME L. REV. 877, 918–19 

(2016). 
 358.  See Coates, supra note 355, at 229 (“[N]one of the corporations in existence at 
the time the First Amendment was adopted was legally authorized to engage in speech as 
a business activity . . . .”). 
 359.  Id. Even assuming that corporate charters did vest additional expression rights 
to early English corporations, that premise alone does not support equal treatment under 
the First Amendment for purposes of natural rights theory. The Framers recognized the 
freedom of speech to originate wholly as a natural right and thus designed First 
Amendment protections to protect only that natural right of expression.  See Harold 
Anthony Lloyd, A Right but Wrong Place: Righting and Rewriting Citizens United, 56 S.D. L. 
REV. 219, 221 (2011). As the Constitution only protects the natural rights under the First 
Amendment, it does not extend to state-vested expression rights granted to corporations 
under their charters. See id. at 220. However, the Constitution does protect certain natural 
alienable expression rights that were vested to corporations outside of its charter by virtue 
of its members. See Anna Gentry, Corporate Personhood and Nonprofit Director Duty of 
Obedience: Legal Implications That Necessitate Expanded Standing to Sue, 23 GEO. MASON L. 
REV. 165, 184 (2015). 
 360.  Kerry Lynn Macintosh, Liberty, Trade, and the Uniform Commercial Code: When 
Should Default Rules be Based on Business Practices?, 38 WM. & MARY L. REV. 1465, 1481 
(1997) (“If, as Locke suggested, every individual has a right to punish another who injures 
his liberty, then individual members should be able to assign their enforcement rights to 
the association.”). 
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of the association the right to speak on behalf of members.361 The 
same is true of corporations; as they are a branch of associational 
groups designed to address a particular legal problem, corporations 
have inherent rights of expression under the First Amendment. 
However, those rights cannot possibly be absolute or equivalent to 
natural persons. As the Framers recognized an inalienable 
component to the natural right of freedom of expression, that 
necessarily means a corporation cannot have an equivalent right to 
express itself.362 Such a right neither vests within the power of its 
members to alienate the right of expression to the corporate body, 
nor does it arise under any constitutional equivalent of a sovereign 
created charter. Though states at their own discretion may 
individually vest equivalent rights to corporate bodies under their 
general plenary authority,363 equivalent expression rights do not 
automatically vest under the Federal Constitution. As a matter of 
natural law and natural rights theory, the Court in Citizens United 
impermissibly overconstrued the First Amendment when it held 
otherwise. 

At the time the First Amendment was written, as is true today, 
the natural right to self-expression remained a distinct fundamental 
right separate from the right to transfer property.364 Those 
differences are reflected in our current constitutional structure: the 
natural right to property in the Fifth Amendment, and the natural 
right to expression in the First Amendment. The Assembly Clause 
does not therefore apply to corporate property rights, or any other 

 
 361.  See id. at 1479. 
 362.  See TRENCHARD & GORDON, supra note 15, at 133 (noting that those individuals 
could not separate their inalienable component to free expression, even if they wanted 
to). 
 363.  See Brandon L. Garrett, The Constitutional Standing of Corporations, 163 U. PA. L. 
REV. 95, 105 (2014). Since corporate charters are a function of state law, states have the 
general authority to dictate the scope of corporate expression rights. See Christopher J. 
Wolfe, “An Artificial Being”: John Marshall and Corporate Personhood, 40 HARV. J.L. & PUB. 
POL’Y 201, 205–06 (2017). Accordingly, should states wish to accord greater expressive 
rights to corporations formed under their charter states have the complete authority to do 
so.  See Carliss N. Chapman, The Corporate Personhood Two-Step, 18 NEV. L.J. 811, 820–21 
(2018). They cannot, however, take away the alienable expression rights that were vested 
to the corporation on behalf of its members. See Anne Tucker, Flawed Assumptions: A 
Corporate Law Analysis of Free Speech and Corporate Personhood in Citizens United, 61 CASE W. 
RES. L. REV. 497, 502 (2010). In that situation, there would be a cognizable First 
Amendment Assembly Clause violation. 
 364.  See generally Steven J. Heyman, Righting the Balance: An Inquiry into the 
Foundations and Limits of Freedom of Expression, 78 B.U. L. REV. 1275, 1287–88 (1998). 
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natural right embodied in a separate constitutional provision.365 
Thus, the Free Speech Clause protects the natural expression rights 
of individuals, both alienable and inalienable, whereas the Assembly 
Clause protects the natural, alienable, expression rights of 
corporations and other voluntary associations, vested to them as a 
function of the natural right of association.366 

D. Judicial Review of State Imposed Restrictions on 
Corporate Speech 

If the First Amendment does not protect immaterial speech in 
regard to the purpose of an organization, then a reviewing court 
should accord greater deference to the democratic process of a state. 
The basic tenets of natural rights theory dictate that government 
cannot regulate natural rights inalienable to the individual.367 With 
respect to individuals, such class-based restrictions on identity require 
the highest scrutiny to pass constitutional muster.368 This result makes 
sense both from a natural rights framework and under current 
doctrine. Under natural rights principles, a regulation banning 
certain people from speaking is essentially a regulation on their 
inalienable right to speech. Individuals cannot dissociate themselves 

 
 365.  Id. Indeed, as the textual canon of noscitur a sociis (the thing is known by its 
associates) demonstrates, the natural rights protected by the First Amendment must be 
sufficiently similar in scope and identity to be appropriately classified apart from other 
natural rights. See SCALIA & GARNER, supra note 27, at 195–98. From a textual standpoint 
other natural rights, for example those embodied in the Second Amendment (right to 
gun ownership) and Fourth Amendment (right to personal security), would seem 
impermissibly included as a protection of the right to associate (as a function of 
expression) under the Assembly Clause. 
 366.  See Spiropoulos, supra note 220, at 665; Hager, supra note 261. To be sure, this 
argument assumes that the shareholders of a corporation are comprised of natural 
persons, which is not necessarily the case. Many corporate bodies comprise corporate 
shareholders, and this Article does not exhaust how such expression rights would vest 
under an Assembly Clause framework to mixed corporations. However, in some respect all 
corporations at their core comprise natural persons, as even corporations with complete 
corporate shareholders themselves comprise natural persons by the proxy of the 
corporate shareholder chain. In such a case, one could argue such corporations would 
have little, if any First Amendment protection, as there is no direct transfer of alienable 
expression rights by natural persons in forming the corporation. 
 367.  Kevin F. Ryan, We Hold These Truths, 31 VT. B.J. 9, 12 (2005). 
 368.  L. Darnell Weeden, Good Public Policy Occurs Under Plyler When In-State College 
Tuition Rates Are Awarded to Undocumented Bona Fide Resident Immigrants, 25 GEO. MASON 
U. C.R.L.J. 191, 195 (2015) (“Strict scrutiny concerns suspect classifications established on 
race, alienage, or national origin. Under the strict scrutiny standard of analysis, a state 
must demonstrate the challenged classification is narrowly tailored to promote a 
compelling government interest.”). 
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from a characteristic as personal and unique as identity, even if they 
desired to. In many ways, identity shapes perspective, which in turn 
shapes the content of the speech. Thus, under current doctrine such 
regulations are akin to content or viewpoint-based restrictions 
because they de facto discriminate on groups more likely to share a 
common viewpoint. Unless countervailing interests demand higher 
state deference, such restrictions constitute content or viewpoint 
discrimination. Identity discrimination between classes of people 
cannot be protected, but identity discrimination between natural and 
artificial persons are not only permitted but justified by the First 
Amendment. 

Yet those same identity-based concerns for natural persons do 
not apply with respect to corporations and other organizations. State 
restrictions on corporate purpose are also restrictions based on their 
identity; but their identity does not arise under natural rights 
principles. Instead, organizational identity is created by law; the 
expressive natural rights vested to them depend on purpose, not on 
identity.369 So long as organizational speech furthers the purpose that 
the organization is designed to serve, the state cannot inhibit that 
purpose absent a compelling justification.370 This is a form of content 
discrimination.371 However, content discrimination per se does not 
offend the Constitution, to which advocates of obscene,372 
threatening,373 or even commercial speech can attest.374 The relevant 
issue is instead whether the particular form of content discrimination 
is prohibited.375 Natural rights theory permits content discrimination 
when the state discriminates on the basis of artificial identity.376 
Expressive restrictions on artificial bodies of course cannot be 

 
 369.  See WOLFE, supra note 363, at 218. 
 370.  See F.W. Dietmar Schaefer, The First Amendment, Media Conglomerates and 
“Business” Corporations: Can Corporations Safely Involve Themselves in the Political Process?, 55 
ST. JOHN’S L. REV. 1, 7 (1980). 
 371.  See, e.g., Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 
557, 563 (1980). 
 372.  Paris Adult Theatre I v. Slaton, 413 U.S. 49, 67 (1973); Roth v. United States, 
354 U.S. 476, 492–93 (1957). 
 373.  Chaplinsky v. New Hampshire, 315 U.S. 568, 573 (1942); Planned Parenthood 
of the Columbia/Willamette, Inc. v. Am. Coal. of Life Activists, 290 F.3d 1058, 1063 (9th 
Cir. 2002), cert. denied, 539 U.S. 958 (2003). 
 374.  Central Hudson, 447 U.S. at 557, 562. 
 375.  Paul B. Stephan III, The First Amendment and Content Discrimination, 68 VA. L. 
REV. 203, 203–04 (1982). 
 376.  Brian Olney, Paycheck Protection or Paycheck Deception? When Government “Subsidies” 
Silence Political Speech, 4 U.C. IRVINE L. REV. 881, 885–86, 929–930 (2014). 
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arbitrary as a matter of constitutional law, but they should not be 
overly scrutinized either.  

Important policy concerns also lurk in the background. First, 
because the First Amendment safeguards the political process, 
political speech under traditional doctrine has received extensive 
protection.377 Second, there is the need to ensure effective latitude in 
organizational practice since unreasonably burdensome restrictions 
can hinder corporations from achieving the needs of their 
shareholders.378 A third reason is the protection of the free flow of 
information and the search for truth that otherwise valid, non-
misleading speech is designed to achieve.379 Finally, there are the 
interests of state governments in reacting to democratic concerns of 
their residents.380 

Although commercial organizations have an interest in 
expending their resources for political advocacy, such speech is 
immaterial to the purpose those corporations are meant to serve.381 
This presents a clash of First Amendment interests. If courts believe 
the interest in political expression is sufficiently great as to warrant 
greater First Amendment protection, a form of heightened scrutiny 
may be appropriate.382 Restrictions that target political speech for 
commercial entities may qualify for intermediate scrutiny review.383 
Additionally, courts may fashion an intermediate-strict scrutiny 
hybrid: restrictions may be upheld if the state has a substantial 
interest that is narrowly tailored, or alternatively upheld if the state 
has a compelling interest that is substantially furthered.384 Traditional 
strict scrutiny review, pushes the boundaries too far. As Justice White 
notably observed in his Bellotti dissent, the policies underlying the 
promotion of political democracy of the First Amendment are rarely 

 
 377.  R.A.V. v. City of St. Paul, 505 U.S. 377, 422 (1992) (Stevens, J., concurring). 
 378.  See Zauderer v. Office of Disciplinary Counsel of The Supreme Court of Ohio, 
471 U.S. 626, 646 (1985). 
 379.  See Kasky v. Nike, Inc., 45 P.3d 243 (Cal. 2002), cert. denied, 539 U.S. 654, 676 
(2003) (J. Breyer, dissenting).  
 380.  See Thomas v. Collins, 323 U.S. 516, 529–30 (1945). 
 381.  See Elizabeth M. Silvestri, Free Speech, Free Press, Free Religion? The Clash Between 
the Affordable Care Act and the For-Profit, Secular Corporation, 48 SUFFOLK UNIV. L. REV. 257, 
265–66, 276 (2015). 
 382.  Sorrell v. IMS Health Inc., 564 U.S. 552, 571 (2011). 
 383.  Jennifer L. Pomeranz, No Need to Break New Ground: A Response to the Supreme 
Court’s Threat to Overhaul the Commercial Speech Doctrine, 45 LOY. L.A. L. REV. 389, 392, 397, 
402 (2012). 
 384.  Kasky, 45 P.3d at 255.  
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served by for-profit entities.385 Regardless of whether the speech 
involves political advocacy, speech that is essential to an 
organization’s purpose is entitled to heightened scrutiny under the 
purpose-based framework. 

However, if the interest in free political advocacy is not 
sufficiently high to afford greater political speech protection to 
commercial organizations, then restrictions on commercial 
enterprises should be subject to only rational basis review.386 Pursuant 
to the purpose-based framework and natural rights theory, 
commercial organizations receive heightened scrutiny only for 
restrictions on commercial speech.387 This is a break from the 
modern doctrine: where currently commercial speech is generally 
entitled to less First Amendment protection, the purpose-based 
framework may support greater commercial speech protection for 
commercial entities.388 

For non-commercial entities, the concerns presented in 
Justice White’s dissent and the appropriate balancing tilts towards 
greater political speech protection. Many of these entities serve 
social, philanthropic, academic, religious, or other causes which 
benefit the public interest. However, the level of commercial speech 
protection afforded to them cannot be equivalent to the speech 
protections of commercial entities due to their difference in purpose. 
Rational basis review is a perfectly justifiable standard of scrutiny to 
impose on regulation of commercial speech for these entities. 

 
 385.  First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 804–05, (1978) (White, J., 
dissenting). Notably, even some corporations themselves have advocated for limited 
political speech rights. See Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 468 
(2010) (Stevens, J., dissenting). 
 386.  See Citizens United, 558 U.S. 310, 423–24 (2010) (Stevens, J., dissenting) (“As we 
have unanimously observed, legislatures are entitled to decide that the special 
characteristics of the corporate structure require particularly careful regulation in an 
electoral context. Not only has the distinctive potential of corporations to corrupt the 
electoral process long been recognized, but within the area of campaign finance, 
corporate spending is also furthest from the core of political expression, since 
corporations' First Amendment speech and association interests are derived largely from 
those of their members and of the public in receiving information.”) (internal citations 
omitted). 
 387.  See Lee Mason, Content Neutrality and Commercial Speech Doctrine after Reed v. 
Town of Gilbert, 84 U. CHI. L. REV. 955, 964, 970, 976 (2017). 
 388.  Id. at 964, 968. 
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V. CONCLUSION 

In an age with rising income inequality and corporate 
accessibility, the judiciary should be cognizant of the scope of rights 
that were actually intended to protect artificial bodies under the First 
Amendment. A historical analysis of natural rights theory suggests 
that fundamental rights, including the inherent right of expression, 
should reside within the natural power of the individual. Because 
corporations are not beings that exist in nature, they do not have 
fundamental rights to expression under the Free Speech Clause, as 
the right vests with the individual, not with the association. An 
expression right that focuses on the identity of the speaker, as 
opposed to an ex post facto justification to protect the value of the 
speech based on its effect in the marketplace of ideas is imperative. A 
listener-based approach contradicts natural rights principles that 
predominated the late eighteenth century political culture that led to 
the ratification of the First Amendment. Corporations do not 
rationally meet the natural law-based requirements afforded to 
human speakers under the Free Speech Clause and should be 
excluded from constitutional protection. 

The inquiry does not end there, however, because 
corporations no matter their purpose should still have 
constitutionally protected rights to speak. Their speech protections 
accordingly vest under the Assembly Clause, which protects the 
voluntary choice of individuals to vest ceded liberties to an 
association. Both clauses focus on individual rights, but the Assembly 
Clause better addresses the alienable natural rights protected from 
associations formed by natural persons, regardless of the means of 
their creation. The Framers clearly intended to protect the full extent 
of natural rights under the First Amendment, including expressive 
rights vested by members of an association. Corporations, even those 
chartered for commercial purposes, belong in this class. The Court 
correctly articulated the concerns with restricting corporate speech in 
Citizens United but veered too far in its application. 

The Court’s concern for absolute speech protection blinded 
the Court from the fundamental nature of First Amendment 
protections. It hastily rejected an identity-based approach to the First 
Amendment, ignoring how such disregard for the speaker to express 
himself contravenes the historical tradition embodied by the right to 
free speech, one in which grounds the security of expression based 
on the natural rights of the individual. While the Court expands 
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universal free speech rights in an attempt to protect the continuous 
flow of information to listeners, its decision may in fact produce a 
contrary result as a matter of policy.389 Such a rash expansion of 
fundamental rights also contradicts the established principles of 
originalism that many current justices praise as a matter of 
constitutional interpretation. 

Total and absolute speech protection for legally created 
entities that do not exist in a state of nature is unjustified as a matter 
of First Amendment doctrine. Rather, the appropriate framework is 
that the expressive freedoms protected to associations should be 
dependent on the relationship between the purpose of the 
association with the nature of the expression. In the case of for-profit 
corporations, the expression protected by the First Amendment 
would consist of their freedom to propose expression that is 
commercial in nature. Anything else, including expression directed 
to political non-economic causes, should be subject to public policies 
of the states.390 Those purpose-based differences are neither too 
minute nor arbitrary to render those differences unworkable under 
the First Amendment.391 As a sentinel for safeguarding natural free 
speech rights, the First Amendment demands no more. 

 

 
 389.  Ronald Collins et al., Corporations and Commercial Speech, 30 SEATTLE U. L. REV. 
895, 912–13 (2007). 
 390.  Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 479 (2010) (Stevens, J., 
dissenting)(“In a democratic society, the longstanding consensus on the need to limit 
corporate campaign spending should outweigh the wooden application of judge-made 
rules.”). 
 391. First Nat’l Bank v. Attorney Gen., 359 N.E.2d 1262, 1267 n.8 (1977), rev’d sub. 
nom. First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765 (1978). As recognized by the 
Supreme Judicial Court of Massachusetts, such standards were assumed as constitutionally 
proper before the Court’s decision, and neither the Court in Bellotti nor in its subsequent 
free speech jurisprudence have criticized a purpose-based standard as constitutionally 
unworkable. See id. It should be noted that the Massachusetts court unanimously delivered 
this opinion. Id. at 1262. 


