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AN ANALYSIS OF THE RYAN HAIGHT ACT’S STATUTORY 

PURPOSE, ITS INADVERTENTLY NEGATIVE IMPACT ON 

THE TELEMEDICINE INDUSTRY, AND THE FUTURE OF 

TELEMEDICINE 

KIERIN BERNARD† 

I. INTRODUCTION 

he Ryan Haight Online Pharmacy Consumer Protection Act of 
2008 (“Ryan Haight Act”), created to regulate prescribing 

medication online, is enforced by the Federal Drug Enforcement 
Agency (“DEA”) which imposes rules on the prescription of 
controlled substances through telemedicine.1 The Ryan Haight Act 
was originally drafted to stop the proliferation of online pharmacies, 
but it also set a requirement for telemedicine providers to conduct 
an in-person medical exam before prescribing controlled 
substances.2 Technological advancements over the past decade have 
legitimized the usage of telemedicine, as it is now cheaper, faster, and 
as safe as traditional in-person medical exams.3 The Ryan Haight 

 

  †. Kierin Bernard is a second-year student at Wake Forest School of Law. She would 
like to thank her parents, Scott L. Bernard and Abha U. Bernard, whose passionate dedication 
to healthcare and the law formed her interest in telemedicine regulation. She would also like 
to thank Scott, Sheridan, Ansley, Allen, Teddy & Franklin for their love and support.  

 1. Telemedicine is the remote diagnosis and treatment of patients by means of 
telecommunication. Telemedicine Defined, AMD GLOBAL TELEMEDICINE (2019), https://www.a 
mdtelemedicine.com/telemedicine-resources/telemedicine-defined.html.  

 2. Jay Shore, Ryan Haight Online Pharmacy Consumer Protection Act of 2008, 
PSYCHIATRY.ORG (Mar. 22, 2018), https://www.psychiatry.org/psychiatrists/practice/telep 
sychiatry/toolkit/ryan-haight-act.  

 3. See, e.g., Telemedicine Saves Patients Time, Money, UC DAVIS HEALTH (Mar. 21, 2017), 
https://health.ucdavis.edu/health-news/newsroom/telemedicine-saves-patients-time-mon 
ey/2017/03 (noting that patients saved years of travel time and costs by using telemedicine 
and that “because telemedicine is cheaper and more convenient for patients in remote areas, 
they are more likely to seek medical care”); see also TELEMEDICINE RISK MGMT. CONSIDERATIONS, 
AM. SOC’Y FOR HEALTHCARE RISK MGMT. 10 (Denise Russell ed., 2018) (one of advantages of 

T 
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Act’s in-person exam requirement has prevented telemedicine from 
reaching its full potential and prevented telemedicine from fully 
reaching rural and underserved communities.4 As the opioid crisis 
has worsened, federal, state, and local governments have come to 
recognize the potential benefits of telemedicine, thus the in-person 
exam requirement imposed by the Ryan Haight Act has come under 
increased scrutiny.5 

This Comment focuses on the advantages of telemedicine as 
argued in Teladoc, Inc. v. Texas Medical Board (“Teladoc”), why the 
Ryan Haight Act is out of touch with advancements in technology and 
telemedicine, and how state and federal governments are loosening 
regulations to aid in the efficacy of telemedicine. Part II will give a 
background on the issue that many communities in America face 
today: a severe shortage of medical care providers. It will then 
explain the benefits of telemedicine, which can reach into rural and 
underserved communities in an effort to provide desperately needed 
medical services. Part III will explain the Ryan Haight Act and its 
effect on telemedicine. Part IV examines Teladoc, which highlights 
the efficacy of telemedicine and the harm that in-person medical 
exam requirements have on telemedicine companies as well as the 
negative effect it can have on consumers. Part V specifies the ways 
different states are attempting to loosen their telemedicine 
requirements. Finally, Part VI details how the federal government is 
increasing access to telemedicine. 

II. BACKGROUND 

A. The Issue 

Across the country, rural and underserved communities are 
struggling with inadequate access to medical and behavioral health 
services.6 In Alaska, more than eighty percent of communities are not 

 

telemedicine is that it provides increased access to medical care while involving limited 
clinical safety risks).  

 4. Nathaniel M. Lacktman & Thomas B. Ferrante, Congress Proposes Change to Ryan 
Haight Act to Allow Telemedicine Prescribing of Controlled Substances (Mar. 5, 2018), https:// 
www.foley.com/en/insights/publications/2018/03/congress-proposes-change-to-ryan-
haight-act-to-all.  

 5. Id. 

 6. State and Federal Efforts to Enhance Access to Basic Health Care, COMMONWEALTH 

FUND (Jan. 12, 2020, 2:21 PM), https://www.commonwealthfund.org/publications/newslett 
er-article/state-and-federal-efforts-enhance-access-basic-health-care (noting that low-
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connected to a road system, making it extraordinarily difficult for 
Alaskans to see doctors in person.7 In Missouri, ninety-eight out of 
one hundred [and] one rural counties lack a licensed psychiatrist.8 
Nationwide, seventy-seven percent of all US counties have “severe 
shortages” of behavioral health providers.9 This “dangerous 
scenario . . . has contributed to higher rates of hospitalizations, 
emergency room visits, drug addiction, and suicide in rural areas.”10 

These rural and underserved areas are more likely to have 
been ravaged by the opioid crisis, which has been declared a public 
health emergency.11 Buprenorphine is the most effective and 
accessible medication given to those suffering from opioid use 
disorders (“OUDs”).12 The DEA requires providers to obtain a waiver 
to treat opioid dependency with buprenorphine in clinic offices 
pursuant to the Drug Addiction Treatment Act of 2000.13 However, 
less than seven percent of United States physicians have DEA waivers 

 

income urban and rural communities face a shortage of providers, including primary care 
physicians, nurses, dentists, and other health personnel).  

 7. Press Release, Senators Claire McCaskill, Lisa Murkowski & Dan Sullivan (Jan. 30, 
2018) (on file with author) [hereinafter McCaskill Press Release]. 

 8. Id. 

 9. NAT’L COUNCIL MED. DIR. INST., THE PSYCHIATRIC SHORTAGE 1, 15 (Mar. 28, 2017), 
https://www.thenationalcouncil.org/wp-content/uploads/2017/03/Psychiatric-Shortage_ 
National-Council-.pdf. 

 10. Letter from Senators Claire McCaskill, Lisa Murkowski & Dan Sullivan, to Robert W. 
Pattinson, Acting Admin., U.S. Drug Enf’t Admin. (Jan. 30, 2018) (on file with author) 
[hereinafter McCaskill, Letter]. 

 11. DEPT. OF HEALTH AND HUMAN SERVS., DECLARATION THAT A PUBLIC HEALTH EMERGENCY 

EXISTS (2017); see Hilary Mosher et al., Trends in Hospitalization for Opioid Overdose Among 
Rural Compared to Urban Residents of the United States, 2007-2014, 12 J. HOSP. MED. 925 
(2017).  

 12. German Lopez, There’s a highly successful treatment for opioid addiction. But stigma 
is holding it back., VOX (Nov. 17, 2017, 2:25 PM), https://www.vox.com/science-and-
health/2017/7/20/15937896/medication-assisted-treatment-methadone-buprenorphine-
naltrexone. Of the three FDA approved medications to treat OUDs, Methadone is disfavored 
due to federal requirements that the medication only be given in treatment centers, and 
Naltrexone is less effective due to poor treatment adherence. See Henry R. Kranzler et al., 
Persistence with Oral Naltrexone for Alcohol Treatment: Implications for Health Care 
Utilization, 103 ADDICTION 1801 (2008); Scot Thomas, M.D., How Does an Opioid Rehabilitation 
Clinic Works with Methadone, AM. ADDICTION CTRS. (Oct. 29, 2019), https://americanaddiction 
centers.org/methadone-addiction/clinic-facts.  

 13. DRUG ENF’T ADMIN., DEA REQUIREMENTS FOR DATA WAIVED PHYSICIANS (DWPS), 
https://www.deadiversion.usdoj.gov/pubs/docs/dwp_buprenorphine.htm (last visited Mar. 
1, 2020); Kevin Fiscella & Sarah E. Wakeman, Deregulating Buprenorphine Prescribing For 
Opioid Use Disorder Will Save Lives, STAT (Mar. 12, 2019), https://www.statnews.com/2019/ 
03/12/deregulate-buprenop hine-prescribing. 
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to prescribe buprenorphine.14 As a result, more than half of the 
counties in the United States lack a single buprenorphine 
prescriber.15 Therefore, underserved rural and poor Americans have 
a significant need for access to medical care, but they are unable to 
receive it due to the severe shortage of medical care providers in 
their communities. 

B. The Solution 

The most direct way to make medical care available to 
individuals is in their homes, places of work, and schools.16 Very few 
providers, however, conduct appointments outside of a clinical 
setting, and a recent study found that less than one percent of 
primary care physicians routinely make house calls.17 Instead, 
technological advances permit medical care professionals to provide 
their services via telemedicine, thereby allowing for remote 
diagnosis and treatment of patients by means of telecommunications 
technology.18  

Technology can aid in the facilitation of mental health and 
substance abuse services to rural and underserved Americans by (1) 
linking clients to behavioral health practitioners located in different 
locations; and (2) connecting rural non-specialists, such as primary 
care providers, to a national network of specialists for case 
consultation.19 Because telemedicine can be just as effective at 
diagnosing and treating patients as traditional in-person medical 
exams, telemedicine can significantly increase access to medical care 
services particularly in rural and underserved areas.20 

 

 14. Fiscella & Wakeman, supra note 13. 

 15. Id. 

 16. See Shannon Fortin Ensign et al., Characteristics of the modern-day house call, 98 
MED. 1, 5 (2019). 

 17. Id. at 1.  

 18. Id.  

 19. Substance Abuse and Mental Health Services Administration (SAMHSA), Rural 
Behavioral Health: Telehealth Challenges and Opportunities, 9 IN BRIEF 1, 2 (2016).  

 20. See id.; see also Karen Donelan et al., Patient and Clinician Experiences with 
Telehealth for Patient Follow-up Care, AM. J. MANAGED CARE (Jan. 2019), https://www.ajmc.co 
m/journals/issue/2019/2019-vol25-n1/patient-and-clinician-experiences-with-telehealth-
for-patient-followup-care (sixty two point six of patients stated that the quality of a telehealth 
visit was just as good as an in-person visit, twenty one percent said the telehealth visit was 
even better); Andrea Smith, Treating Depression with Telemedicine Offers Same Results as In-
person Visits, CHIRON (Dec. 6, 2016), https://chironhealth.com/blog/treating-depression-
telemedicine-offers-results-person-visits (no difference in symptom relief or satisfaction for 
elderly people treated for depression via telemedicine vs. in-person care); Wanhong Zheng 
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Telemedicine is “the practice of medicine in accordance with 
applicable Federal and State laws by a practitioner. . . who is at a 
location remote from the patient and is communicating with the 
patient, or health care professional who is treating the patient, using 
a telecommunications system.”21 The “technology used must comply 
with HIPAA (Health Insurance Portability and Accountability Act), 
HITECH (Health Information Technology for Economic and Clinical 
Health Act), and state regulations and providers must abide by all in-
person medical practice standards, medical licensing boards, and 
informed consent requirements.”22 Telemedicine can take the form 
of remote video-conferencing, patient monitoring, and imaging 
capture.23 Telemedicine “is an important part of the delivery of 
integrated care and prevention and can be practiced with the 
assurance of quality and safety for the public, allowing many health 
care services to be delivered to anyone anywhere.”24 

One clinical area best suited to telemedicine is behavioral 
health, which includes both mental health and substance use 
treatment.25 Behavioral health services are ideal for telemedicine 
because they rarely require a physical exam and focus primarily on 
the observation of behavior and self-reporting, both of which are 
easily done by videoconference.26 Americans in rural areas can 
experience mental health issues and substance abuse disorders at 

 

et al., Treatment Outcome Comparison Between Telepsychiatry and Face-to-face 
Buprenorphine Medication-assisted Treatment for Opioid Use Disorder A 2-Year Retrospective 
Data Analysis, 11 J. ADDICTION MED. 138 (2017), https://wolterskluwer.com/company/newsr 
oom/news/2017/01/good-outcomes-with-telepsychiatry-in-medical-treatment-of-opioid-
use-disorder.html (similar outcomes for treating opioid use disorder via telemedicine and in-
person settings).  

 21. 21 U.S.C. § 802(54) (2018). 

 22. Bonnie G. Ackerman, Is the Doctor In? Medical Malpractice Issues in the Age of 
Telemedicine, NAT’L L. REV. (Apr. 17, 2019), https://www.natlawreview.com/article/doctor-
medical-malpractice-issues-age-telemedicine. 

 23. AM. TELEMEDICINE ASS’N, ATA STATE TELEMEDICINE ASSOCIATION 1–2, https://higherlog 
icdownload.s3.amazonaws.com/AMERICANTELEMED/3c09839a-fffd-46f7-916c-692c11d7 
8933/UploadedImages/Policy/State%20Policy%20Resource%20Center/Feb%20-%20201 
7State%20Telemedicine%20Toolkit-Medical%20Board%20no%20checklist.pdf(last visited 
Feb. 17, 2020). 

 24. Id. 

 25. SHANNON MACE ET AL., THE USE OF TELEHEALTH WITHIN BEHAVIORAL HEALTH SETTINGS: 
UTILIZATION, OPPORTUNITIES, AND CHALLENGES 1, 1–2 (Univ. of Mich. Behavioral Health 
Workforce Res. Ctr. ed. 2018), http://www.behavioralhealthworkforce.org/wp-content/upl 
oads/2018/ 05/Telehealth-Full-Paper_5.17.18-clean.pdf. 

 26. See id. at 2–3. 
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rates higher than Americans in urban areas.27 Although forty-seven 
million Americans experience mental health issues, in 2018  nearly 
sixty percent did not receive any mental health services.28 Serious 
mental illness is the second most common cause of death for people 
ages ten to thirty-four, and it is the tenth most common cause of 
death for the overall population.29 Providing behavioral health 
services via telemedicine allows practitioners to offer online mental 
health services such as therapy to overcome the barriers of cost, 
time, and stigma.30 One of the most significant legislative limitations 
of telemedicine, however, is the requirement of the Ryan Haight Act 
that providers must conduct an in-person exam before they can 
prescribe controlled medications to their patients.31 

III. THE RYAN HAIGHT ONLINE PHARMACY CONSUMER 

PROTECTION ACT 

The Ryan Haight Act, effective April 13, 2009, requires 
prescribers to conduct an in-person exam before prescribing  
controlled substances  via telemedicine.32 This disproportionately 
impacts Americans who reside in rural and underserved 
communities, who often cannot travel to dedicated treatment 
centers and mental health professionals for behavioral health 
treatment and medication management.33 The Ryan Haight Act was 
designed to combat the rogue internet pharmacies that proliferated 
in the late 1990s, illegally distributing controlled substances.34 The  
Ryan Haight Act amended Section 309 of the Controlled Substances 
Act (“CSA”) by adding that “[n]o controlled substance that is a 
prescription drug as determined under the Federal Food, Drug, and 
Cosmetic Act may be delivered, distributed, or dispensed by means 

 

 27. SAMHSA, supra note 19, at 1. 

 28. Mental Health By The Numbers, NAT’L ALLIANCE OF MENTAL HEALTH (Sept. 2017), 
https://www.nami.org/learn-more/mental-health-by-the-numbers. 

 29. Id. 

 30. SAMHSA, supra note 19, at 3–5. 

 31. Nathaniel M. Lacktman, Prescribing Controlled Substances Without an In-Person 
Exam: The Practice of Telemedicine Under the Ryan Haight Act, BECKER’S HOSP. REV. (Apr. 19, 
2017), https://www.beckershospitalreview.com/healthcare-information-technology/presc 
ribing-controlled-substances-without-an-in-person-exam-the-practice-of-telemedicine-
under-the-ryan-haight-act.html. 

 32. 21 U.S.C. § 829(e)(2)(A)(i) (2018). 

 33. McCaskill Press Release, supra note 7.  

 34. Lacktman & Ferrante, supra note 4. 
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of the Internet without a valid prescription.”35 A valid prescription is 
one that is issued for a “legitimate medical purpose in the usual 
course of professional practice” by either a “practitioner who has 
conducted at least [one] in-person-medical evaluation of the patient” 
or a “covering practitioner.”36 An in-person medical evaluation is “a 
medical evaluation that is conducted with the patient in the physical 
presence of the practitioner, without regard to whether portions of 
the evaluation are conducted by other health professionals.”37 

Although the Ryan Haight Act was intended to target rogue 
internet pharmacies, it left legitimate telemedicine providers unable 
to prescribe controlled substances unless they first evaluated the 
patient in-person.38 Per the Ryan Haight Act’s provisions, there must 
be a patient-provider relationship, presumed to be established by an 
in-person encounter before a prescription can be written.39 This 
relationship was originally deemed necessary due to concerns that 
patients could provide inaccurate health statuses and histories to 
gain prescriptions or that providers could be prescribing 
inaccurately.40 

Realizing the overly broad restrictions imposed on 
telemedicine providers by the Ryan Haight Act, the creators 
developed certain exceptions to the telemedicine restrictions, known 
as the seven “practice of telemedicine” exceptions.41 The first 
exception allows prescription of controlled substances by 
telemedicine when a patient is physically located in a hospital or 
clinic that is DEA-certified and the patient is being treated by a 
practitioner acting in the usual course of professional practice; it also 
applies to one who is an employee or contractor of the Department 
of Veterans Affairs.42 The second exception allows for the 
prescription of controlled medications via telemedicine while the 
patient is being treated by, and is in the physical presence of, another 
licensed practitioner acting in the usual course of professional 
practice.43 The third exception allows for the prescription of 

 

 35. 21 U.S.C. § 829(e)(1) (2018). 

 36. Id. § 829(e)(2)(A)(i)–(ii). 

 37. Id. § 829(e)(2)(B)(i). 

 38. Id. 

 39. Id. § 831(c)(7). 

 40. Id. 

 41. Id. § 802(54)(A)–(G). 

 42. 21 U.S.C. § 802(54)(A) (2018).  

 43. Id. § 802(54)(B). 
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controlled medications via telemedicine by a practitioner who is an 
employee or contractor of the Indian Health Service, or who is 
working for a tribe or tribal organization, and who is designated as 
an Internet Eligible Controlled Substances Provider by the Secretary 
of Health and Human Services.44 The fourth exception allows for the  
prescription of controlled substances via telemedicine during a 
public health emergency.45 The fifth exception allows providers to 
use telemedicine to prescribe controlled substances when the 
practitioner has obtained “special registration status.”46 The sixth 
exception is for medical emergencies that prevent the patient from 
being physically present at a Department of Veterans Affairs clinic or 
hospital.47 The seventh exception allows for any other circumstances 
that might be specified by a regulation in the future.48 

The exceptions to the Ryan Haight Act that allow for the 
prescription of controlled substances via telemedicine are very 
narrow, overly technical, and outdated. For example, there is no 
exemption if the patient is at home, school, or work.49 “The practice 
of telemedicine has evolved exponentially in the decade since the 
Ryan Haight Act was passed, and the outdated regulations fail to 
account for how legitimate telemedicine services are delivered 
today.”50 Provision of medical care services via telemedicine are 
increasingly attractive, yet the Ryan Haight Act exceptions do not 
align well with the direct-to-patient service model that enables 
patients to receive treatment in their homes, schools, or places of 
work.51 While the nation experiences a medical care emergency 
caused by the opioid crisis, there is a nationwide shortage of 
behavioral health professionals and board-certified substance abuse 
treatment specialists.52 Telemedicine provides a viable solution to 
both these issues. However, “the Ryan Haight Act is a barrier to these 
solutions as it restricts physicians from prescribing anti-addiction 
medication without an in-person medical evaluation.”53 

 

 44. Id. § 802(54)(C). 

 45. Id. § 802(54)(D). 

 46. Id. § 802(54)(E). 

 47. Id. § 802(54)(F). 

 48. Id. § 802(54)(G). 

 49. Id. § 802(54)(A)–(G). 

 50. Lacktman & Ferrante, supra note 4. 

 51. Id. 

 52. Id. 

 53. McCaskill Press Release, supra note 7.  
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IV. TELADOC, INC. V. TEXAS MEDICAL BOARD 

Teladoc, one of the largest telemedicine corporations in the 
United States, sued the Texas Medical Board (“TMB”), a state agency 
“statutorily empowered to regulate the practice of medicine in 
Texas,” for their revisions to the Texas Medical Practices Act over the 
in-person medical evaluation requirement.54 Teladoc provides 
telehealth services and utilizes “telecommunication technologies to 
provide health care services outside the traditional models wherein 
medical professionals provide services at an in-person office or 
hospital setting.”55 Teladoc’s complaint pertained to Section 
190.8(1)(L) of the Texas Administrative Code, which governs the 
TMB, and sets forth “practices the TMB deems to be violations of the 
Texas Medical Practices Act.”56 The section originally prohibited 
prescription of controlled substances without the provider first 
establishing a “proper professional relationship,” which required 
“establishing a diagnosis through the use of acceptable medical 
practices such as patient history, mental status examination, physical 
examination, and appropriate diagnostic and laboratory testing.”57 
The revised rule prohibited the prescription of controlled substances 
without first creating a “defined physician-patient relationship 
which must include, in pertinent part, documenting and performing 
a physical examination that must be performed by either a face-to-
face visit or in-person evaluation elsewhere defined as requiring the 
provider and patient to be in the same physical location or at an 
established medical site.”58 The TMB also amended its telemedicine 
regulations, stating that to establish a “proper physician-patient 
relationship,” telemedicine providers were required to conduct a 
physical examination of the patient.59 The TMB issued a letter to 
Teladoc, stating that the TMB considered Teladoc, its physicians, and 
any other telemedicine corporation and their prescribers, “to be 
engaging in a prohibited practice by issuing prescriptions following 

 

 54. Teladoc, Inc. v. Tex. Med. Bd., 112 F. Supp. 3d 529, 533 (W.D. Tex. 2015) (citing 22 
TEX. ADMIN CODE § 161.1 (2019)). 

 55. Id. 

 56. Id. at 533−34. 

 57. Id. at 534. 

 58. Id. 

 59. 22 TEX. ADMIN. CODE § 174.8 (2017); Teladoc, 112 F. Supp. 3d at 534. 
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telephone-only consultation.”60 Teladoc proceeded to sue the Texas 
Medical Board.61 

Teladoc claimed that Rule 190.8 would increase prices and 
reduce choice, access, innovation, and the overall supply of physician 
services.62 Teladoc’s evidence showed that “the average costs of 
visits to a physician or emergency room are $145 and $1957, 
respectively, and the cost for a Teladoc consultation is typically 
$40.”63 The evidence also showed that the companies that used 
Teladoc’s telemedicine services “achieved reduced monthly 
employee medical care costs.”64 Teladoc presented evidence that 
patients choose telemedicine for a variety of reasons, including 
“reduced travel and waiting time,” and that treatment would 
otherwise be delayed or inaccessible.65 Teladoc also presented 
evidence that telemedicine allowed providers to practice medicine 
on a flexible schedule, which was of particular interest to providers 
seeking semi-retirement.66 This  was particularly significant “in light 
of the evidence presented by Plaintiffs that Texas suffers from a 
shortage of doctors, particularly in rural areas, and that 
approximately [fifty percent] of Teladoc’s client patients do not have 
a regular physician.”67 Elimination of telemedicine providers in 
Texas would negatively impact competing providers and the 
consumers themselves, “a classic antitrust injury.”68 

Finding that the challenged regulation had an anti-
competitive effect, the court then balanced the pro-competitive 
justification to the revised bill offered by the TMB.69 The sole 
justification offered by the TMB was that the revised rule would lead 
to “improved quality of medical care.”70 However, Teladoc physicians 
in Texas must be licensed in the state of Texas and are bound to the 
same standards of care.71 Additionally, any patient who could not be 

 

 60. Teladoc, 112 F. Supp. 3d at 534. 

 61. Id. 

 62. Id. at 537. 

 63. Id. 

 64. Id. 

 65. Id. 

 66. Id. 

 67. Id. 

 68. Id. 

 69. Id. 

 70. Id. at 538. 

 71. Id. 
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adequately treated through telemedicine was referred to an in-
person physician.72 The TMB referred to deficiencies in 
telemedicine-only diagnoses, such as mistreatment of ear pain with 
antibiotics when the correct diagnosis of a sinus infection was only 
made following a physical exam.73 Teladoc, however, pointed to 
positive results from their services, such as a Teladoc physician 
correctly identifying an early stage of a heart attack and directing the 
patient to go to the emergency room.74 The patient had not 
recognized the urgency of their condition and would have failed to 
react unprompted.75 Because of the substantial amount of evidence 
Teladoc introduced showing that telemedicine has a vast array of 
benefits and is no more prone to misdiagnoses than in-person exams, 
the court concluded that Teladoc had made a prima facie showing 
that they were likely to succeed on the merits of their claim.76 Due to 
the totality of the circumstances, the court granted Teladoc’s 
preliminary injunction to enjoin Rule 190.8 from taking effect.77 The 
TMB’s subsequent Amended Motion to Dismiss was denied later that 
year.78 

This case exemplifies the assertion that attempts to require 
providers to conduct in-person examinations are harmful and out of 
touch with the quality and results of telemedicine. When the Ryan 
Haight Act was passed, technology was nowhere near as advanced as 
it is today. The quality of telehealth services that can be rendered 
through such advanced technology is equal to the quality of in-
person medical services. The significant cost savings, faster response 
times in which medical care services can be rendered, and the ability 
to reach rural and underserved patients at the same level of care are 
the tenets of telemedicine and the future of medicine. To combat the 
opioid crisis, federal, state, and local governments have all been 
attempting to find new ways to treat and medicate patients. 
Increasing access to telemedicine services and loosening regulations 
surrounding telemedicine have become two strong options to help 
treat patients that are otherwise unable to reach traditional brick-

 

 72. Id. 

 73. Id. 

 74. Id. 

 75. Id. 

 76. Id. at 540. 

 77. Id. at 544. 

 78. See Teladoc, Inc. v. Tex. Med. Bd., No. 1-15-CV-343 RP, 2015 WL 8773509, at *12 
(W.D. Tex. Dec. 14, 2015). 
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and-mortar providers, particularly after telemedicine has shown 
such strong success. 

V. LOOSENING OF RESTRICTIVE STATE REGULATIONS 

There is an increasing awareness that the Ryan Haight Act’s 
in-person examination requirement is overly restrictive, harmful to 
telemedicine businesses, and ultimately prevents our nation’s most 
vulnerable individuals from receiving the medical care they so 
desperately need. Although the Ryan Haight Act is a federal law and 
thus supersedes any state or bureaucratic rules and regulations, 
some states have begun to relax their own laws in anticipation of a 
change in federal law.79 In 2019, Connecticut passed SB 302, An Act 
Concerning Telehealth Services, allowing providers to prescribe 
controlled substances via telemedicine.80 In 2016, Florida’s Medical 
Board revised the Florida Administrative Code with respect to 
telemedicine practice, allowing controlled substances to be 
prescribed through telemedicine for treatment of psychiatric 
disorders.81 In many states such as Florida, Kansas, Kentucky, 
Minnesota, Nevada, and Tennessee, a physician-patient relationship 
can be established with a face-to-face visit conducted via video-
conferencing.82 Maryland’s statute states that “[a] telehealth 
practitioner shall perform a synchronous, audio-visual patient 
evaluation adequate to establish diagnoses and identify underlying 
conditions or contraindications to recommended treatment options 
before providing treatment or prescribing medication.”83 Some 
states, including Texas, allow a practitioner-patient relationship to 
be formed through telemedicine as long as the provider complies 
with the same standards of care as they would in an in-person exam 
setting.84 

Although these states have passed pro-telemedicine 
legislation allowing the provider-patient relationship to be formed 

 

 79. See infra notes 80–84. 

 80. CONN. GEN. STAT. ANN. § 19a-906(C) (West 2019). 

 81. FLA. ADMIN. CODE 64B8-9.0141 (2016) (repealed 2019) (Standards for Telemedicine 
Practice). 

 82. See id.; KAN. STAT. ANN. § 40-2,212(b) (2019); KY. REV. STAT. ANN. § 218A.010(17) 
(LexisNexis 2019); MINN. STAT. § 147.033 (2019); NEV. REV. STAT. § 639.235(4) (2019); TENN. 
CODE ANN. § 0880-02-.16(6)(a) (2017). 

 83. MD. CODE REGS. 10.32.05.05(A) (2020). 

 84. TEX. OCC. CODE ANN. § 111.005(a) (West 2019). 
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through telemedicine instead of an in-person examination, other 
states have passed laws influenced by the Ryan Haight Act requiring 
an in-person examination on a state level.85 For example, New 
Hampshire’s statute states that a provider-patient “relationship 
requires an in-person exam that may take place via a face-to-face 
two-way real-time interactive communication.”86 That is, prescribing 
drugs to individuals without a physician-patient relationship is 
prohibited except under certain circumstances listed as exceptions 
to the Ryan Haight Act.87 One such exception permits telemedicine 
providers to obtain a special registration if they plan on prescribing 
controlled substances via telemedicine. Once the DEA creates this 
special registration process for telemedicine prescribing as required 
by the Ryan Haight Act, providers will be able to prescribe controlled 
substances in many states. In several other states, however, they will 
need to pass additional legislation removing the in-person medical 
examination requirement from their current state statutes and 
regulations. 

VI. FEDERAL ATTEMPTS TO AMEND THE RYAN HAIGHT ACT 

There have been two bills proposed to amend the Ryan 
Haight Act. The first bill, The Improving Access to Remote Behavioral 
Health Treatment Act of 2019, identical to the bill introduced in 
2018, amends the “Controlled Substances Act to clarify the eligibility 
of community mental health or addiction treatment centers to 
register to dispense controlled substances.”88 Currently, treatment 
sites are restricted to DEA-registered hospitals and some very 
limited non-hospital clinics.89 This proposed bill would expand the 
clinic exception under the Ryan Haight Act, which states that 
prescribing via telemedicine is allowed when “the patient is being 
treated by, and physically located in, a [DEA-registered] hospital or 

 

 85. OFFICE FOR STATE, TRIBAL, LOCAL, AND TERRITORIAL SUPPORT, CTRS. FOR DISEASE CONTROL 

AND PREVENTION, PUBLIC HEALTH LAW: PRESCRIPTION DRUG PHYSICAL EXAMINATION REQUIREMENTS 
(2015).  

 86. N.H. REV. STAT. ANN. § 329(1)(c) (2017).  

 87. Id. These exceptions include admission orders for a newly hospitalized patient, for 
a patient of another licensee for whom the prescriber is on call, or for medication on a short-
term basis for a new patient prior to the patient’s first appointment. Id. 

 88. The Improving Access to Remote Behavioral Health Treatment Act of 2019, H.R. 
4131, 116th Cong. (2019). 

 89. 21 U.S.C. § 802(54)(A) (2012). 
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clinic.”90 This would allow community mental health centers and 
addiction treatment centers to obtain the necessary DEA registration 
as a clinic, which would then allow telemedicine providers to 
prescribe controlled substances to “patients present at those sites 
without the need for an in-person examination.”91 

Although this bill represents an important first step in 
acknowledging the usefulness of telemedicine, it does not go far 
enough. One of the most useful aspects of telemedicine is that it can 
bring the medical professional directly to the patient. As long as the 
patient has a computer, webcam, and internet connection, it is 
possible to conduct telemedicine appointments without the patient 
ever leaving their home, school, or place of work. This is particularly 
beneficial for patients in rural areas who would otherwise have to 
travel long distances for appointments. Telemedicine also helps to 
lessen the load on local medical professionals who would otherwise 
have to treat all the patients within their rural area. Telemedicine 
would also help meet the treatment needs of rural consumers whose 
counties often lack a community mental health center or addiction 
treatment center. Telemedicine is a critical service for patients with 
limited resources who may not have the ability to travel even short 
distances for appointments, whether due to a lack of transportation 
or an inability to take time off from work. 

The one exception in the Ryan Haight Act that was designed 
for the above-mentioned issues is the special registration clause, 
which states that providers may engage in telemedicine prescription 
of controlled substances without in-person exams if they have 
obtained a “special registration.”92 The Ryan Haight Act states that 
the Attorney General has the power to issue a registration to medical 
practitioners that would allow them to engage in telemedicine.93 
Although Congress passed the Ryan Haight Act over ten years ago, 
the DEA never created the special registration process that would 
“allow providers to prescribe controlled substances via telemedicine 
without the need for an in-person examination and without the need 
for the patient to be present in a hospital or other brick-and-mortar 
facility.”94 In 2015, the American Telemedicine Association (“ATA”) 

 

 90. Id. 

 91. Lacktman & Ferrante, supra note 4. 

 92. 21 U.S.C. § 802(54)(E) (2012). 

 93. Id. 

 94. Lacktman & Ferrante, supra note 4. 
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sent a letter to the DEA urging the government to open a special 
registration process.95 As a response to the ATA’s letter, the DEA 
announced plans to activate the special registration process.96 
Several years after that announcement there was still no further 
information released about the registration process, leading 
legislators to bring forth a second bill. 

The second bill, the Special Registration for Telemedicine 
Clarification Act, recognizes the DEA’s failure to implement the 
special registration clause of the Ryan Haight Act. The proposed bill 
directs the Attorney General and Secretary of Health and Human 
Services to “promulgate interim final regulations governing the 
issuance to practitioners of a special registration relating to the 
practice of telemedicine.”97 This “special registration would allow 
practitioners to use telemedicine to prescribe controlled substances 
without the per se in-person exam.”98 One of the sponsors of the 
proposed bill, Senator Lisa Murkowski, states that she and her 
cosponsors to the bill are working to “expand rural communities’ 
access to treatment for opioid addiction.”99 The senators are aiming 
to exempt telemedicine providers from the in-person exam 
requirement to expand access to telemedicine-based opioid 
addiction treatment.100 The sponsors state that “in the face of a 
declared national public health emergency, the DEA should 
immediately move to expedite the rulemaking process to create a 
special registration class of providers permitted to prescribe opioid-
based medication-assisted addiction therapies via telemedicine.”101 
The “severity of the United STtaes opioid crisis demands nothing less 
than immediate action on this issue.”102 Senator Murkowski states 
that “expanding telemedicine access in a safe and controlled manner 
is another crucial step forward in addressing this epidemic and 

 

 95. Nathaniel M. Lacktman, Data Health: Telemedicine Prescribing and Controlled 
Substances Laws, NAT’L L. REV. (Apr. 3, 2017), https://www.natlawreview.com/article/data-
health-telemedicine-prescribing-and-controlled-substances-laws. 

 96. Id. 

 97. Lacktman & Ferrante, supra note 4; see Special Registration for Telemedicine 
Clarification Act of 2018, H.R. 5483, 115th Cong. (2018). 

 98. Lacktman & Ferrante, supra note 4. 

 99. McCaskill Press Release, supra note 7. 

 100. Id.  

 101. McCaskill Letter, supra note 10. 

 102. Id.  



DOCUMENT3 (DO NOT DELETE) 3/22/2020  7:42 PM 

74 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:2 

would ensure that controlled substances are dispensed in a tightly 
regulated and safe way.”103 

On October 26, 2017, President Trump “declared the opioid 
crisis a national public emergency and specifically supported 
‘expanded access to telemedicine services, including services 
involving remote prescribing of medicine commonly used for 
substance abuse or mental health treatment.’”104 The Special 
Registration bill then became part of a larger piece of legislation, the 
Substance-Use Disorder Prevention that Promotes Opioid Recovery 
and Treatment (“SUPPORT”) for Patients and Communities Act.105  

 
The SUPPORT Act amends the Controlled Substances Act 
to require the Attorney General to, in consultation with 
the United States Department of Health and Human 
Services HHS Secretary, promulgate final regulations 
specifying the circumstances in which a special 
registration for telemedicine may be issued and the 
procedure for obtaining the registration.106 

 
By October 24, 2019, one year after the SUPPORT Act became law, 
Attorney General Barr had to provide these regulations.107 The one-
year deadline afforded the DEA ample time to issue the regulations, 
allowing for a notice and comment period before publishing the final 
regulations.108 SUPPORT also required a report by October 24, 2019 
identifying and analyzing “the differences, if any, in furnishing 
services and treatment for children with substance use disorders 

 

 103. Id. 

 104. McCaskill Letter, supra note 10 (quoting Julie H. Davis, Trump Declares Opioid Crisis 
a ‘Health Emergency’ but Requests No Funds, N.Y. TIMES (Oct. 26, 2017), https://www.nytimes. 
com/2017/10/26/us/politics/trump-opioid-crisis.html). 

 105. The SUPPORT for Patients and Communities Act (H.R. 6), AM. SOC’Y OF ADDITIONAL 

MED., https://www.asam.org/advadvoc/the-support-for-patients-and-communities-act-
(h.r.-6) (last visited Jan. 23, 2020); Jacqueline N. Acosta & Nathaniel M. Lacktman, President 
Signs New Law Allowing Telemedicine Prescribing of Controlled Substances: DEA Special 
Registration to Go Live, FOLEY & LARDNER, LLP (Oct. 25, 2018), https://www.foley.com/en/insi 
ghts/publications/2018/10/president-signs-new-law-allowing-telemedicine-pres. 

 106. VICTORIA L. ELLIOTT, CONG. RESEARCH SERV., R45240, THE SPECIAL REGISTRATION FOR 

TELEMEDICINE: IN BRIEF, 2 (2018).  

 107. SUPPORT for Patients and Communities Act of 2018, Pub. L. No. 115-271, § 3232, 
132 Stat. 3894, 3950 (2018).  

 108. ELLIOT, supra note 106 at 3. 
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using services delivered via telehealth and using services delivered 
in-person.”109 

Unfortunately, at the time of this writing, the DEA has failed 
to meet these deadlines to promulgate the special registration 
process and to release a report on the differences between in-person 
and telemedicine services.110 The agency claims to still be working 
on the rules.111 Multiple attempts by the author to speak with the 
DEA’s Diversion Planning & Resources Section Chief regarding the 
status of the special registration process have not been fruitful. On 
January 17, 2020, Virginia senator Mark Warner wrote to Acting DEA 
Administrator Uttam Dhillon, reminding him of the missed deadline. 
He stated that the DEA’s failure to promulgate the special 
registration process has meant that despite Congress’s best efforts 
many patients who cannot afford to wait remain unable to access 
treatment via telehealth.112 Senator Warner is “concerned the DEA is 
standing in the way of treatment for individuals that cannot access a 
provider in person – particularly those in rural and underserved 
areas.”113 He also asked that “if you do not intend to promulgate this 
rule in a timely manner you respond in writing with an explanation 
of your decision.”114 

The eventual creation of the special registration process will 
be a watershed moment in telemedicine, allowing providers to finally 
prescribe controlled medication without the unnecessary hindrance 
of an in-person examination, making telemedicine an even more 
attractive and available option for medical care. 

VII. CONCLUSION 

In an increasingly technological age, governmental 
regulations should be established to allow greater use of technology 
to enhance access to medical care, especially where traditional 
delivery systems and methods fail. The Ryan Haight Act’s excessive 

 

 109. SUPPORT for Patients and Communities Act of 2018, Pub. L. No. 115-271, § 
1009(d)(1)(B), 132 Stat. 3894, 3918 (2018).  

 110. Mohana Ravindranath, DEA Misses Special Registration Deadline, POLITICO (Oct. 25, 
2019, 10:00 AM), https://www.politico.com/newsletters/morning-ehealth/2019/10/25/de 
a-misses-special-registration-deadline-781489. 

 111. Id. 

 112. Letter from Senator Mark Warner, to Uttam Dhillon, Acting Admin., U.S. Drug 
Enforc’t Admin. (Jan. 17, 2020) (on file with author). 

 113. Id. 

 114. Id. 
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authority over telemedicine has become increasingly outdated as 
improvements in medical care technology have grown more 
advanced, safe, and ubiquitous. There are a multitude of studies 
showing that the quality of medical care and overall outcomes to care 
are just as positive with telemedicine services as traditional face-to-
face services. Telemedicine is a more convenient, cost-effective, and 
faster way for patients of all backgrounds to receive medical care. 
Telemedicine has proven to be an effective tool in attempting to 
combat the opioid crisis, and similar positive outcomes can be 
expected from the use of telemedicine prescribing in non-drug 
dependency treatment programs. Telemedicine is critical in the 
provision of medical services for rural and underserved Americans 
who are otherwise unable to travel to receive care from a traditional 
face-to-face medical professional for treatment, including 
medication management. The relaxing of the Ryan Haight Act, both 
at the federal and state levels, would directly and immediately fix this 
issue. 

The Ryan Haight Act’s restrictions on prescribing controlled 
medications through telemedicine have become outdated as the 
medical care industry’s use of telemedicine providers and related 
technology has advanced and matured. Licensed medical care 
providers should have the flexibility to engage in the electronic 
prescribing of controlled substances without an in-person patient 
exam when this is deemed medically unnecessary by the provider. 
States need to prepare for the DEA’s special registration process by 
amending their own statutes to allow for telemedicine prescribing 
that is compliant with the SUPPORT and Ryan Haight Act. Finally, the 
DEA needs to implement the special registration process in 
compliance with the SUPPORT Act in a timely manner. Given that the 
DEA has failed to promulgate the appropriate registration criteria 
during the past ten years since the Ryan Haight Act was first enacted, 
and has now missed their October 24, 2019 deadline set by the 
SUPPORT Act to define these criteria, the eyes of the nation are on 
them to fulfill these obligations. Ultimately, once established, the 
DEA’s special registration system will allow telemedicine to reach its 
full potential and will increase the availability of  medical care 
services to all Americans, including those whose locations, social 
determinants of health, and medical needs create significant barriers 
to their care for which telemedicine may often be an ideal solution. 

 
 


