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ANIMAL AGRICULTURE: THE NEXT FOSSIL FUEL?: AN 

ANALYSIS OF THE IMPACT OF MASSACHUSETTS V. EPA 

ON FUTURE REGULATION OF GREENHOUSE GAS 

EMISSIONS FROM ANIMAL AGRICULTURE 

KATE KACSUR† 

I. INTRODUCTION 

he landmark Massachusetts v. EPA decision set a dramatic 
precedent whereby the Supreme Court of the United States 

recognized fossil fuels as an air pollutant.1 In Massachusetts, the 
Supreme Court held that greenhouse gases (“GHGs”) qualify as air 
pollutants that pose a potential risk to public health and welfare 
under Section 202 of the Clean Air Act (“CAA”).2 This case signaled a 
crucial shift in policy because the Environmental Protection Agency 
(“EPA”) was thereafter required to regulate GHGs under certain 
sections of the CAA, which it previously did not want to do or believe 
it could do.3 This was the first major Supreme Court case to not only 
address, but to require, the regulation of greenhouse gases in 
response to anthropogenic climate change. As a result, this case has 
triggered further federal action, as well as controversy, surrounding 
anthropogenic climate change.4 

 

  †. Kate Kacsur is a third-year law student who is jointly pursuing her Masters of Art 
in Sustainability at Wake Forest University School of Law/Graduate School. She is also an 
executive editor on the Wake Forest Journal of Law & Policy. She studied environmental 
science at the University of South Carolina and grew up in Columbia, South Carolina.  

 1.  See Massachusetts v. E.P.A., 549 U.S. 497, 532, 534–35 (2007) (holding that the 
EPA’s conduct was arbitrary and capricious in not addressing its duty to take steps to reduce 
motor-vehicle emission). 

 2.  Id. at 532–33. 

 3.  Rick A. Waltman, Assessing the EPA's Authority to Regulate Greenhouse Gas 
Emissions Under Clean Air Act Section 111(d) and the Clean Power Plan, 27 VILL. ENVTL. L.J. 35, 
37 (2016) (“Until September 8, 2003, the EPA never made a decision to regulate 
GHGs. . . . Justice Stevens' majority heavily scrutinized the EPA claiming it did not have to 
regulate mobile carbon emissions.”). 

 4.  Ben Levitan, The Tenth Anniversary of Massachusetts v. EPA, ENVTL. DEF. FUND (Apr. 
2, 2017), http://blogs.edf.org/climate411/2017/04/02/the-tenth-anniversary-of-massachu 
setts-v-epa. 

T 
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In recognizing that greenhouse gases are air pollutants under 
the CAA, the Supreme Court established a new precedent that 
acknowledges the health risks of climate change and requires the 
EPA to recognize carbon dioxide as an air pollutant in certain 
contexts.5 The effect this case may have on greenhouse gas emissions 
from various industries remains unclear, but a few cases from the 
past decade have potentially opened the door to expanded GHG 
regulation.6 The Massachusetts decision and subsequent legal 
developments may have large implications for industries beyond 
fossil fuels, which are the typical victim of excessive GHG emissions. 
Climate change is a relatively new issue, coming into the limelight of 
politics and the media only in the last few decades, but its danger and 
immanence make it a topic that will only garner increasing attention 
in the years to come. While the fossil fuel industry is the typical target 
of emission-curbing campaigns, animal agriculture is a comparably 
significant—and dangerous—industry. 

The Supreme Court’s recognition of the potential dangers of 
GHG emissions and the EPA’s subsequent acknowledgment of GHGs’ 
“endangerment” potential have shifted the legal framework and 
understanding of the CAA beyond Section 202.7 The animal 
agriculture industry, which is responsible for extensive GHG 
emissions, could be affected by this new view.8 This comment will 
explore the effects of Massachusetts on case law, federal law, state 
law, and on general policy choices relating to animal agriculture.  
Part II will discuss the greenhouse gas pollution currently emitted 
from animal agriculture. Part III will then discuss the Massachusetts 
decision, and Part IV will explore the aftermath of that decision. This 
comment will conclude in Part V with an analysis of potential future 
regulation of GHGs under the CAA.  

 

 5.  See Massachusetts v. EPA, 549 U.S. 497, 532, 534–35 (2007). 

 6.  See generally Cleveland Nat’l Forest Found. v. San Diego Ass’n of Gov’ts, 3 Cal. 5th 
497, 518–19 (2017); Our Children’s Earth Found. v. Calif. Air Res. Bd., 234 Cal. App. 4th 870, 
892 (2015). 

 7.  Id. 

 8.  See George Korous, Major cuts of Greenhouse gas emissions from livestock within 
reach, FOODANDAGRIC.ORG. OF THE UNITED NATIONS (Sep. 26, 2013), http://www.fao.org/news/ 
story/en/item/197608/icode.  
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II. ANIMAL AGRICULTURE IS A DIRTY BUSINESS. 

Political, economic, and social controversy underly the 
regulation of GHGs.9 Regulation of GHG emissions is based on the 
assumption that (1) climate change is real, (2) it is caused by human 
activity, and (3) it poses a threat to human wellbeing.10 
Overwhelming scientific consensus supports these three 
assumptions.11 The industry receiving the brunt of the blame for 
climate change is the fossil fuel industry because it is the largest 
emitter of GHGs.12 However, other industries also contribute notably 
to greenhouse gas emissions.13 One such industry is agriculture—
specifically animal agriculture.14 While the industry that is arguably 
most hostile to climate change regulation is the one being forced to 
make the most change, other major GHG polluters often pass under 
the regulatory radar, despite their own significant contributions to 
climate change.15 

 

 9.  See generally Marianne Lavelle, U.S. high court topples controversial mercury 
pollution regulations, AM. ASS’N FOR THE ADVANCEMENT OF SCI. (June 29, 2015), https://www.sci 
encemag.org/news/2015/06/us-high-court-topples-controversial-mercury-pollution-
regulations; Sean Reilly, EPA signals retreat from controversial ‘secret science’ rule, AM. ASS’N 

FOR THE ADVANCEMENT OF SCI. (Sep. 19, 2019), https://www.sciencemag. org/news/2019/09/ 
epa-signals-retreat-controversial-secret-science-rule. 

 10.  Holly Shaftel, Scientific Consensus: Earth’s Climate is Warming, NASA (Oct. 4, 2019), 
https://climate.nasa.gov/scientific-consensus. 

 11.  See id. (stating that 97% of climate scientists support these three contentions); See 
also Naomi Oreskes, The Scientific Consensus on Climate Change, SCIENCE, 306 SCIENCE 1686 
(2004) (citing Intergovernmental Panel on Climate Change assessments and several major 
scientific bodies); But see Earl J. Ritchie, Fact Checking the Claim Of 97% Consensus on 
Anthropogenic Climate Change, FORBES (Dec. 14, 2016), https://www.forbes.com/sites/uhen 
ergy/2016/12/14/fact-checking-the-97-consensus-on-anthropogenic-climate-change/#19 
d6c1ad1157 (arguing the actual consensus level among scientists is between 80-90%, which 
is still a large majority).  

 12.  SOURCES OF GREENHOUSE GAS EMISSIONS, EPA (last visited Sep. 13, 2019), 
https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions. 

 13.  See Joseph Stiglitz, Which industries and activities emit the most carbon?, THE 

GUARDIAN (Apr. 28, 2011), https://www.theguardian.com/environment/2011/apr/28/indu 
stries-sectors-carbon-emissions. 

 14.  See generally Major Cuts of Greenhouse Gas Emissions From Livestock Within Reach, 
FAO (Sept. 23, 2013), http://www.fao.org/news/story/en/item/197608/icode.  

 15.  See Bob Yirka, Study suggests meat and dairy industry on track to surpass oil 
companies as biggest greenhouse gas emitters, PHYS.ORG (July 20, 2018), https://phys.org/new 
s/2018-07-meat-dairy-industry-track-surpass.html; See generally Holding Major Fossil Fuel 
Companies Accountable for Nearly 40 Years of Climate Deception and Harm, UNION OF 

CONCERNED SCIENTISTS (last updated June 20, 2019), https://www.ucsusa.org/global-
warming/fossil-fuel-companies-knew-about-global-warming. 
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Animal agriculture contributes to climate change, and it will 
also be adversely impacted by it.16 The human population is 
projected to grow 33% between 2017 and 2050.17 In this time,  
demand for agricultural products is expected to increase 70%, and 
demands for milk and meat are expected to double.18 Keeping in 
mind this growth, livestock is currently responsible for 14.5% of GHG 
emissions in the U.S.19 The three main GHGs livestock agriculture 
emits are methane, nitrous oxide, and carbon dioxide.20 Major 
sources of GHGs from raising livestock are manure, land 
modification, feed production, farm product processing and 
transportation, and other various activities involved in raising and 
producing animal products.21 

 

 

 16.  M. Melissa Rojas-Downing et al., Climate Change and Livestock: Impacts, Adaptation, 
and Mitigation. 16 CLIMATE RISK MGMT 145, 146 (2017). 

 17.  See World Population Projected to Reach 9.8 Billion in 2050, and 11.2 in 2100, UNITED 

NATIONS (June 21, 2017), https://www.un.org/development/desa/en/news/population/wo 
rld-population-prospects-2017.html.  

 18.  Rojas-Downing et al., supra note 16, at 146.  

 19.  Id.  

 20.  Id. at 151. 

 21.  Id. 

Figure 1. Global emissions from livestock sector (%) 
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Figure 1 shows how different processes in the animal 
agriculture industry contribute to emissions of three major GHGs.22 
Specifically, livestock production is responsible for forty-four 
percent of human-caused methane emissions, fifty-three percent of 
human-caused nitrous oxide emissions, and five percent of human-
caused carbon dioxide emissions.23 For example, cows, sheep, and 
goats are all ruminants, meaning they have a special process for 
digesting plant matter.24 This process is known as enteric 
fermentation, and the methane produced as a byproduct—which is 
released into the atmosphere through belching—contributes a 
whopping thirty-nine percent of global methane emissions.25 

Not all GHGs are created equal. Methane is twenty-one times 
stronger, and nitrous oxide 310 times stronger, than carbon dioxide 
at trapping heat.26 To help account for the difference in strength, 
scientists refer to “global warming potential,” which characterizes 
GHGs in comparison to how much carbon dioxide (CO2) it would take 
to trap the same about of heat.27 For example, one molecule of 
methane has the same warming effect as twenty-one molecules of 
carbon dioxide. In 2010, the global livestock industry contributed 
about 5.08 billion tons of CO2-equivalent gases into the atmosphere, 
whereas the global transportation industry contributes about 5.54 
billion tons of CO2-equivalent gases.28 Simply put, the livestock 
sector’s GHG-equivalent emissions have increased steadily over the 
past few decades, and are now comparable to that of the 
transportation sector. 

Based on this data, greenhouse gas emissions from livestock 
are a major contributor to climate change.29 Cattle are responsible 
for sixty-five percent of the livestock sector’s emissions.30 Emissions 
intensities differ for different animal products; they are the highest 
for beef (200 kg CO2 per kg of protein produced), followed by cow 

 

 22.  Id. at 153. 

 23.  Id. 

 24.  Id. at 153–54. 

 25.  Id. at 153. 

 26.  Id. at 152. 

 27.  Id. at 151–52. 

 28. Hannah Ritchie & Max Roser, CO2 and Greenhouse Gas Emissions, OUR WORLD IN DATA 

(Oct., 2018),  https://ourworldindata.org/co2-and-other-greenhouse-gas-emissions. 

 29.  George Kourous, Major Cuts of Greenhouse Gas Emissions from Livestock Within 
Reach, FAO (Sept. 26, 2013), http://www.fao.org/news/story/en/item/197623/icode (citin 
g an expansive array of statistics regarding animal agriculture and its emissions). 

 30.  Id. 
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milk and chicken products, which are all responsible for less than 
100 kg CO2 per kg of protein produced.31 Beyond just carbon dioxide, 
livestock agriculture is responsible for emitting several of the most 
powerful GHGs contributing to anthropogenic climate change. 
Methane emissions from cattle and sheep alone are the largest 
methane sources in the United States.32 Notably, the amount of 
methane in the air in the United States has decreased, but it still a 
problem.33 

Animal agriculture is currently set on a positive growth 
trajectory, indicating its emissions will only increase over time.34 
Agriculture emissions from meat and dairy are projected to 
contribute seventy percent of the world’s greenhouse gas emissions 
by 2050 if the Paris Accord’s two-degree-Celsius target is met.35 
Movements have emerged across the United States to push for less 
reliance on animal agriculture to avoid its detrimental 
environmental effects. To the global market36 For example, a 
coalition of investors has recently come together to call on fast food 
chains to reduce their greenhouse gas emissions.37 The investors are 
asking fast food companies to publish their emissions data, as well as 
to develop goals to reduce their environmental footprints.38 Some 
fast food companies have already begun to take such steps. For 
instance, in 2018, McDonalds unveiled a plan to reduce its annual 
greenhouse gas emissions by 150 metric tons per year.39 In addition, 
scientists have begun exploring meat-alternatives to reduce 
dependence on livestock,40 and the recent Green New Deal 
introduced into Congress in February 2019 mentions agriculture as 
a source of GHGs that needs to be regulated to reduce its emissions.41 

 

 31.  Id. 

 32.  Id. 

 33.  Id. 

 34.  Matt McGrath, Fast Food Giants Under Fire on Climate and Water Usage, BBC (Jan. 
29, 2019) https://www.bbc.com/news/science-environment-47029485. 

 35.  Id. The Paris Accord was an international agreement, created in 2014, which set to 
cap global temperature increase at two degree Celcius. 

 36.  Id. 

 37.  Id. 

 38.  Id. 

 39.  Id. 

 40.  Jonathan Gornall, Artificial Meat Could Lower Carbon Footprint, ASIA TIMES (Mar. 
30, 2019), https://www.asiatimes.com/2019/03/opinion/artificial-meat-could-lower-carb 
on-footprint. 

 41.  Danielle Kurtzleben, Green New Deal FAQ, NPR (Feb. 7, 2019, 8:30 AM), https://asse 
ts.documentcloud.org/documents/5729035/Green-New-Deal-FAQ.pdf. 
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Despite these movements, animal agriculture remains—and will 
grow—as a major emitter of greenhouse gases. 

III. THE MASSACHUSETTS V. EPA DECISION 

The United States federal government began looking into 
climate change as a potential threat to the general population in the 
1970s.42 The mid-twentieth century was characterized by a 
newfound concern for environmental issues, which was famously 
initiated by the publication of Rachel Carson’s Silent Spring in 1960.43 
As a result, an environmental movement swept the nation in the 
1960s and 1970s.44 One piece of legislation birthed in this era was 
the Clean Air Act (“CAA”), enacted in 1970.45 The environmental 
movement spurred further research into the potential effects of 
climate change. In the latter half of the twentieth century, several 
presidents, as well as Congress, sponsored research to explore the 
potential effects of climate change.46 Even before Massachusetts, the 
Environmental Protection Agency (EPA) had acknowledged that 
carbon dioxide regulation was within the scope of the EPA’s 
regulatory authority.47 For example, in a 1998 memo, the EPA’s 
general counsel concluded that the EPA had authority to regulate 
carbon dioxide, although until that point it had failed to exercise that 
authority.48 

In 2003, the EPA took a turn in the opposite direction when it 
explicitly chose to not regulate carbon dioxide under Section 202 of 
the CAA.49 The EPA argued it was not required to promulgate 
regulations for CO2, and that to do so at that time would be unwise.50 
The EPA argued that, based on the legislative history of the CAA and 
its amendments, Congress had already recognized the importance of 

 

 42.  Massachusetts v. EPA, 549 U.S. 497, 507–08 (2007). 

 43.  Eliza Griswold, How ‘Silent Spring’ Ignited the Environmental Movement, N.Y. TIMES 
(Sep. 21, 2012), https://www.nytimes.com/2012/09/23/magazine/how-silent-spring-ignit 
ed-the-environmental-movement.html. Rachel Carlson is the mother of environmentalism 
but and lead the push in the 20th century for a more focus on protecting the environment. Id.  

 44.  Massachusetts, 549 U.S. at 507–08. 

 45.  Summary of Clean Air Act, EPA (last updated Aug. 25, 2019), https://www.epa.gov/l 
aws-regulations/summary-clean-air-act. 

 46.  Massachusetts, 549 U.S. at 507–08. 

 47.  Id. at 510. 

 48.  Id. 

 49.  Id. at 511. 

 50.  Id. at 512–13. 
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climate change and, in light of this recognition, intentionally declined 
to take action.51 This policy decision, combined with decades of 
tension between policymakers and scientists regarding climate 
change, culminated in the infamous 2007 Massachusetts decision.52 

In Massachusetts, the Supreme Court acknowledged that 
Massachusetts and other states faced actual harm as a result of 
climate change.53 Such harm included a wide variety of economic and 
health effects, including rising sea levels, premature and prolonged 
seasonal snow melt, the spread of disease, and more intensified 
weather events such as hurricanes.54 The court held the CAA requires 
the EPA to regulate all air pollutants that may reasonably be 
anticipated to endanger public health or welfare.55 The court 
construed “air pollutant” under the CAA to broadly include 
greenhouse gases: 

 
The Clean Air Act’s sweeping definition of “air 
pollutant” includes “any air pollution agent or 
combination of such agents, including any physical, 
chemical . . . substance or matter which is emitted 
into or otherwise enters the ambient air . . . .” On its 
face, the definition embraces all airborne compounds 
of whatever stripe, and underscores that intent 
through the repeated use of the word “any.” Carbon 
dioxide, methane, nitrous oxide, and 
hydrofluorocarbons are without a doubt “physical 
and chemical . . . substance[s] which are emitted 
into . . . the ambient air.” The statute is 
unambiguous.56 
 
After a compound is characterized as an air pollutant, it may 

further be classified as a “caus[ing], or contribut[ing] to, air pollution 
which may reasonably be anticipated to endanger public health or 
welfare.”57 Such a classification is called an “endangerment 

 

 51.  Id. 

 52.  See id. at 514. 

 53.  Id. at 521. 

 54.  Id. 

 55.  Id. at 519–21. 

 56.  Id. at 528–29 

 57.  42 U.S.C. § 7521(a)(1). 
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finding.”58 If the EPA makes an endangerment finding, it is required 
by the CAA to regulate the given compound if emitted by new motor 
vehicles.59 The court held that neither the policy implications of 
connecting GHGs to climate change, nor any residual scientific 
uncertainty, were sufficient bases for the EPA’s election to not 
regulate GHGs.60 While this holding focused on only one provision of 
the CAA (regarding new motor vehicles), it is significant because the 
Supreme Court and the EPA recognized for the first time that GHGs 
are undeniably linked to climate change. Further, it forced the EPA to 
acknowledge that climate change is a threat to human health and 
welfare, which may trigger further regulation under other sections 
of the CAA (discussed more below).61 

IV. THE AFTERMATH OF MASSACHUSETTS 

Since Massachusetts, the EPA has worked toward extending 
regulations of GHGs beyond the context of motor vehicles.62 In 2010, 
the EPA revised the CAA’s Prevention of Significant Deterioration 
(“PSD”) program (which regulates emissions from new and modified 
“stationary sources”) to include the regulation of GHGs.63 
Additionally, the EPA has created new reporting requirements for 
GHG emissions from light and heavy duty vehicles.64 In 2010, the 
agency agreed to set GHG emission guidelines for natural gas, oil, and 
coal-fired power plants, as well as petroleum refineries under the 
CAA’s New Source Performance Standard (“NSPS”) program.65 In the 
same vein, the EPA also considered establishing GHG emissions 
limits for another large contributor of carbon dioxide, cement plants, 
under the NSPS program; however, such a regulation never came to 
fruition.66 In 2015, the Obama administration extended NSPS 
regulations to GHG emissions from new and modified fossil-fuel-
fired power plants.67 That year, President Obama also unveiled the 

 

 58.  Massachusetts, 549 U.S. at 532–33. 

 59.  42 U.S.C. § 7521(a)(1). 

 60.  Massachusetts, 549 U.S. at 534. 

 61.  Waltman, supra note 3, at 37–38. 

 62.  DAVID R. WOOLEY & ELIZABETH M. MORSS, CLEAN AIR ACT HANDBOOK § 4:3 (29th ed.), 
Westlaw CLNAIRHB (database updated Sept. 2019). 

 63.  Id. 

 64.  Id. 

 65.  Id. 

 66.  Id. 

 67.  Id. 
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Clean Power Plan (“CPP”), which aimed to regulate emissions from 
existing power plants—an unprecedented move at that time.68 The 
CPP, which targeted the fossil fuel industry, has received intense 
backlash and has been since put on pause by the Trump 
administration.69 

Several decisions since Massachusetts have begun to form a 
body of case law on the issue of GHG regulation under the CAA.70 In 
2014, the Supreme Court held “air pollutant” does not mean the same 
thing throughout the CAA.71 While the act-wide definition of “air 
pollutant” is fairly broad, only “regulated air pollutants” are subject 
to the PSD permitting provision of the CAA.72 To support this idea, 
the Court cited several other provisions of the CAA which have a 
narrower definition of “air pollutant.”73 The Court held the CAA “did 
not require that stationary sources could be subject to [PSD] 
permitting requirements and permitting requirements applicable to 
major sources, wherever located, on sole basis of a source’s potential 
to emit greenhouse gases.”74 As a result, the EPA was entitled to 
Chevron deference when determining what “air pollutant” means in 
the context of different provisions of the CAA, and the EPA’s choice 
to define air pollutants narrowly in certain places was a reasonable 
policy choice.75 

In a case from Oregon, a district court held that state 
decisions in managing PSD programs should be given substantial 
deference.76 In this case, the court held that the decision of Oregon’s 
Department of Environmental Quality to not require a PSD permit for 
a crude oil transloading terminal was valid.77 Under the PSD 
program, facilities that have the potential to emit certain amounts of 
volatile organic compounds (“VOCs”) must meet more stringent 

 

 68.  Id. 

 69.  Id. 

 70.  See Util. Air Regulatory Grp. v. EPA, 573 U.S. 302 (2014); Nw. Envtl. Def. Ctr. v. 
Cascade Kelly Holdings LLC, 155 F. Supp. 3d 1100, 1124 (D. Or. 2015). 

 71.  Util. Air, 573 U.S. at 314. 

 72.  Id. at 316.  

 73.  Id. at 317–18. 

 74.  Id. at 319. 

 75.  Id. at 317– 20. 

 76.  Nw. Envtl. Def. Ctr. v. Cascade Kelly Holdings LLC, 155 F. Supp. 3d 1100, 1124 (D. 
Or. 2015) (“[T]he Supreme Court has noted EPA’s ‘need to accord appropriate deference’ to 
state agencies' determinations about what constitutes best available control technology 
(“BACT”) in PSD permits.”). 

 77.  Id. at 1127. 
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requirements and obtain stricter permits than other facilities before 
operating.78 However, Oregon performed some preliminary 
calculations and found that this particular facility would not meet 
that threshold.79 This case carries two significant implications. First, 
it establishes that states have the primary authority to regulate PSD 
programs, which may further impact how states approach the 
regulating of greenhouse gases under these programs in the future. 
Second, it serves as an example of how another industry that is a 
heavy GHG emitter, the cement industry, largely avoids GHG 
emission regulation. 

In 2011, the Supreme Court held that regulation of GHG lies 
solely under the auspices of the EPA because the CAA preempts 
claims by private citizens under public nuisance claims.80 In this case, 
the court found that the CAA “displace[s] any federal common-law 
right to seek abatement of carbon-dioxide emissions from fossil-fuel 
fired powerplants,” and that the act (and subsequent EPA regulations 
promulgated under it) therefore leaves no room for claims of 
enforcement by private parties.81 However, some private nuisance 
claims have been upheld. In a case from 2018, residents of Bladen 
County, North Carolina won a jury trial in district court under a 
nuisance claim over pollution from a local hog farm against 
Smithfield Foods.82 That same year, a couple in Duplin County won a 
similar lawsuit against Smithfield.83 These cases are significant 
because (1) they recognize the negative environmental health effects 
of animal agriculture; and (2) North Carolina is the second largest 
pork producer in the country.84 The disposal of hog waste, which 
goes largely unregulated, contributes to many human health issues 
such as stress, anxiety, respiratory issues, and various ailments from 
water contamination.85 

 

 78.  Id. at 1100. 

 79.  Id. at 1117–18. 

 80.  Am. Elec. Power Co., Inc. v. Conn., 564 U.S. 410, 424 (2011) (discussing Section 111 
of the CAA as an avenue for regulating existing sources – predating the Clean Power Plan’s 
reliance on this subsection to regulate existing sources in 2015).  

 81.  Id. at 24. 

 82.  Sacoby Wilson, How Litigation Has Become Rural America’s Best Bet to Curb Farm 
Pollution, PAC. STANDARD (July 2, 2018), https://psmag.com/environment/can-litigation-redu 
ce-agricultural-pollution. 

 83.  Id.  

 84.  Id.  

 85.  Id. 
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While concentrated animal feeding operations (“CAFOs”) are 
defined as point sources of pollution under the Clean Water Act 
(CWA), CAFOs are not included in the definition of “stationary 
source” under the CAA.86 However, the CWA is insufficient on its own 
to effectively regulate all emissions from animal agriculture.87 In a 
recent case from Washington D.C., a district court upheld the EPA’s 
decision not to require disclosures of pollutants by large agricultural 
operations under the CWA.88 The court’s holding was based on the 
significant deference that courts give to agencies under the 
Administrative Procedure Act (“APA”) when they decide against 
promulgating rules.89 While this case focuses on the CWA rather than 
the CAA, it shows that while the CWA may be used to fill in the cracks 
of GHG regulation left by the CAA, the CWA is still unpersuasive and 
insufficient to impose GHG-related limitations on CAFOs. However, 
the District Court did cite a 2013 case from the D.C. Court of Appeals 
which held the one-step-at-a-time doctrine could not be used to 
excuse the EPA for delaying the process of regulating carbon 
dioxide.90 In the 2013 case, the appellate court held that the EPA’s 
decision to delay any such regulations was “arbitrary and capricious” 
under the APA.91 It held Massachusetts established that the CAA 
requires the EPA to regulate carbon dioxide, and the EPA’s decision 
to take such regulation at a delayed pace—”one step at a time”—was 
inconsistent with the CAA’s statutory mandate that the EPA regulate 
air pollutants.92 

A recent case from the D.C. Circuit also bodes well for future 
regulation of CAFOs.93 This case struck down an EPA rule that 
exempted CAFOs from having to report their emissions from animals 
wastes.94 These exemptions are exceptions to the Comprehensive 
Environmental Response, Compensation, and Liability Act 
(“CERCLA”) and the Emergency Planning & Community Right-To-

 

 86.  Id. 

 87.  See generally Envtl. Integrity Project v. McCarthy, 139 F. Supp. 3d 25 (D.D.C. 2015). 

 88.  Id. at 48. 

 89.  Id. 

 90.  Id. at 45 (citing Ctr. for Biological Diversity v. EPA, 722 F.3d 401, 409–10 (D.C. Cir. 
2013)). 

 91.  Ctr. for Biological Diversity, 722 F.3d at 409, 411. 

 92.  Massachusetts v. EPA, 549 U.S. 497, 500, 524 (2007) (quoting Williamson v. Lee 
Optical Co., 348 U.S. 483, 489 (1955)). 

 93.  Waterkeeper All. v. EPA, 853 F.3d 527 (D.C. Cir. 2017). 

 94.  Id. at 530, 537–538. 
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Know Act (“EPCRA”).95 The EPA claimed such reports were 
unnecessary because of a “de minimis” ability for the federal 
government to do anything about such emissions.96 Comments on 
the rule, however revealed several purposes for knowing such 
information, and the court held that plaintiffs had a statutory right to 
this information under EPCRA.97 This case involves required 
disclosures, rather than emissions limitations, and utilizes statutes 
other than the CAA.98 However, it demonstrates another avenue 
through which GHGs may be regulated by the federal government. 

The framework of the CAA may also provide a pathway for 
the future regulation of GHGs from animal agriculture operations. 
The CAA is a complex statute, regulating ambient air quality (current 
concentrations of pollutants in the air) as well as continued 
emissions from sources such as cars and stationary sources that are 
new or have been modified.99 It also requires states to create plans 
for improving air quality.100 However, one limitation of the CAA is 
that it fails to comprehensively regulate existing stationary sources 
of air pollutants.101 The Obama administration circumvented this 
shortcoming when it created the CPP, which regulated carbon 
dioxide emissions from “existing fossil-fuel fired electric generating 
units.”102 Although the CPP is currently under attack by several states 
and President Trump, the legal pathway utilized by the Obama 
administration to regulate existing sources may also serve as 
possible route for regulating other existing sources such as CAFOs.103 

The CPP was promulgated EPA under Section 111 of the 
CAA.104 This section requires the EPA to set categories of stationary 

 

 95.  Id. at 530. 

 96.  Id.  

 97.  Id. at 537–38. (“Because the EPA’s action here can't be justified either as a 
reasonable interpretation of any statutory ambiguity or implementation of a de 
minimis exception, we grant Waterkeeper’s petition and vacate the Final Rule. That 
necessarily moots Pork Producers' challenge to the CAFO carve-out; we therefore dismiss 
their petition.”). 

 98.  Id. at 530, 533–34. 

 99.  Clean Air Act, USLEGAL, (last visited September 24, 2019) https://environmentallaw 
.uslegal.com/federal-laws/clean-air-act (last visited September 24, 2019). 

 100.  Id. 

 101.  See generally id. 

 102.  Standards of Performance for Greenhouse Gas Emissions From New, Modified, and 
Reconstructed Stationary Sources: Electric Utility Generating Units Act of Oct. 23, 2015, 40 
C.F.R. § 60 (repealed 2019). 

 103.  See generally id. 

 104.  Id. 
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sources by industry and to set standards for new stationary sources 
in these categories.105 It also requires the regulation of some existing 
stationary sources. Section 111(d) provides: 

 
The Administrator shall prescribe regulations which 
shall establish a procedure . . . under which each State 
shall submit to the Administrator a plan which (A) 
establishes standards of performance for any existing 
source for any air pollutant (i) for which air quality 
criteria have not been issued or which is not included 
on a list published . . . or emitted from a source 
category which is regulated under section 7412 of this 
title but (ii) to which a standard of performance under 
this section would apply if such existing source were 
a new source.106 
 
In layman’s terms, “[u]nder certain circumstances, when the 

EPA issues standards for new sources under Section 111(b), the EPA 
has the authority under Section 111(d), to prescribe regulations 
under which each State is to submit a plan to establish standards for 
existing sources in the same category.”107 Circumstances that trigger 
this requirement occur when: (1) the pollutant is not currently 
regulated under state ambient air quality programs; and (2) the 
pollutant is currently regulated for new sources under 111(b).108 
GHGs have historically not been regulated under state programs, 
thereby fulfilling the first prong.109 Regarding the second prong, 
since Massachusetts, GHGs are regulated for new sources.110 
Therefore, GHGs meet the two prerequisites of 111(d) and must be 
regulated for existing sources. 

Despite this legal framework, the CPP faced a rocky start, with 
twenty-seven states suing to both evaluate its underlying authority 
and delay its implementation.111 States claimed the CPP violated the 

 

 105.  42 U.S.C.A § 7411 (West 2015). 

 106.  Id. (emphasis added). 

 107.  Review of the Clean Power Plan, 82 Fed. Reg. 16329 (Apr. 4, 2017). 

 108.  Gabriel Pacyniak, Making the Most of Cooperative Federalism: What the Clean Power 
Plan Has Already Achieved, 29 GEO. ENVTL. L. REV. 301, 309 (2017); see also Am. Elec. Power 
Co., Inc. v. Connecticut, 564 U.S. 410, 424 (2011). 

 109.  Pacyniak, supra note 109, at 309. 

 110.  Id. 

 111.  Id. at 304; Resp’t EPA’s Opp’n to Mot. to Stay Final Rule, 86–87, Dec. 3, 2015. 
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Tenth Amendment by requiring states to implement specific 
legislation or regulatory programs.112 

The CAA Handbook also provides guidance on recent changes 
in CAA regulation and enforcement. The 2018 version of the 
handbook cites several well-renowned scientific studies to establish 
that the scientific community largely agrees that GHGs cause climate 
change.113 It also describes the current status of all CAA programs 
and their relation to GHG regulation, focusing on extensions of the 
Massachusetts holding to other CAA programs.114 For example, it 
describes how an endangerment finding was given in 2009 for GHGs 
under the program regulating stationary sources of air pollution.115 
However, regulations based on this finding were later struck down 
by the Supreme Court in 2014.116 

While much of the handbook focuses on regulations for 
several major industries (but most notably fossil fuels), the 
agriculture industry is discussed minimally.117 For example, under 
its guidance on methane, the handbook provides a short description 
of a 2017 petition by environmental groups to force regulation of 
CAFOs under Section 111.118 The EPA denied the petition,119 arguing 
additional research was needed to measure emissions from CAFOs, 
that the EPA had a separate plan for addressing CAFOs not under this 
program, and that the EPA had more pressing issues to divert its 
attention at the moment.120 Notably, these arguments sound nearly 
identical to those the EPA lost on in the Massachusetts litigation. A 
different section of the CAA Handbook on methane management, 
however, recognizes agriculture is a major emitter of methane.121 
This section describes several voluntary measures the federal 

 

 112.  Id. at 306. However, it should be noted that Section 111(d) provides relatively 
broad discretion for states to decide how to regulate air pollutants. 

 113.  DAVID R. WOOLEY & ELIZABETH M. MORSS, CLEAN AIR ACT HANDBOOK § 10:1 (29th ed.), 
Westlaw CLNAIRHB (database updated Sept. 2019). Interestingly, the handbook never 
directly states that GHGs and climate change are linked—it uses the buffer that only “scientific 
studies” establish as much. 

 114.  See id. at § 4:5. 

 115.  Id. at § 5:37. 

 116.  Id.; see also Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 333−34 (2014); see infra 
pp. 110–11. 

 117.  WOOLEY, supra note 114, § 4.5. 

 118.  Id. 

 119.  Denial of Petition to List Concentrated Animal Feeding Operations Under Clean Air 
Act, 82 Fed. Reg. 60,940 (Dec. 18, 2017) (to be codified at 40 C.F.R. pt. 60). 

 120.  WOOLEY, supra note 114, § 4.5. 

 121.  Id. at § 10:14. 
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government has taken to reduce methane emissions.122 The major 
programs include the EPA’s AgSTAR program, which promotes 
capture of biogas from livestock manure, and President Obama’s 
initiative to reduce methane emissions from four major emitter 
industries–including agriculture.123 

Overall, since the Supreme Court handed down the 
Massachusetts decision, states and the federal government have 
attempted to navigate the CAA with special attention on greenhouse 
gases and have even gone so far as to pave new ways of GHG 
regulation.124 However, GHG regulation under the CAA has been a 
piecemeal operation. The 2014 Supreme Court decision in Utility Air 
only confirms this disjointedness by holding that the various 
programs under the CAA are relatively autonomous in their 
definitions of “air pollutant.”125 While permanent and 
comprehensive regulation of GHGs from animal agriculture has yet 
to come to fruition, the idea has at least been pondered by the 
executive, legislative, and judicial branches of the federal 
government. 

V. THE FUTURE OF ANIMAL AGRICULTURE UNDER THE CAA 

Based on the decision in Massachusetts and subsequent 
interpretations of the CAA, the federal government has a pathway to 
regulate greenhouse gas emissions from existing animal agriculture 
operations. However, the animal agriculture industry has thus far 
evaded major regulations on its GHG emissions.126 Whether this lack 
of regulation is due to a lack of awareness of the industry’s GHG 
emissions, a conscious choice to ignore the industry, or the industry’s 
political influence on policymakers, remains unclear. Another reason 
may be that the fossil fuel industry is typically seen as the antagonist 
when it comes to GHG emissions, and is therefore the first—and 
sometimes only—target of regulations.127 Regardless of the cause, it 

 

 122.  Id. 

 123.  Id. 

 124.  Sarah Fox, A Climate of Change: Shifting Environmental Concerns and Property Law 
Norms Through the Lens of LEED Building Standards, 28 VA. ENVTL. L.J. 299, 300 (2010). 

 125.  Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 319−20 (2014). 

 126.  Daniel E. Walters, Animal Agriculture Liability for Climatic Nuisance: A Path Forward 
for Climate Change Litigation? 44 COLUM. J. ENVTL. L. 299, 304 (2019). 

 127.  EPA’s Clean Air Regulation and Agriculture: Hearing Before the S. Comm. on Agric., 
Nutrition, and Forestry, 105th Cong. 55–58 (1997) (statement of Carol M. Browner, EPA 
Adm’r). 
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is evident that animal agriculture has managed to escape large 
swaths of emissions regulations faced by the fossil fuel industry.128 
Because of its immense contributions to GHG emissions, animal 
agriculture should not be insulated from such regulation, and 
Massachusetts has opened a door for potential regulation of animal 
agriculture under the existing framework of the CAA. 

One method to regulating animal agriculture is through the 
same mechanism used by the Obama Administration with the CPP. 
Despite its impending repeal, the CPP unlocked a potential door for 
greenhouse gas regulation from existing sources.129 Even before the 
CPP was introduced, the Supreme Court recognized in American 
Electric Power Company that Section 111(d) of the CAA may be used 
to regulate existing sources of air pollutants under two conditions: 
(1) the pollutant is not currently regulated under state NAAQS or 
HAP programs; and (2) the pollutant is currently regulated for new 
sources under 111(b).130 

Following this pathway, the first step in regulating animal 
agriculture operations under the CAA is to define them as stationary 
sources of air pollution. The absence of agriculture from the EPA’s 
list of stationary sources is startling in light of the tremendous 
amount of GHGs released by agriculture–especially by livestock 
operations.131 The fact that agriculture is not regulated under Section 
111 of the Clean Air Act may be because Massachusetts was decided 
relatively recently, this EPA has not yet evaluated all potential 
sources of GHGs. Another reason for its absence may be that, since 
the Massachusetts decision was handed down, the federal 
government has had a difficult time regulating GHGs due to public or 
political backlash.132 President Obama’s CPP was a hallmark first 
attempt to regulate GHGs under the CAA.133 However, immense 

 

 128.  Kyle K. Weldon, Regulating What Can’t be Measured: Reviewing the Current State of 
Animal Agriculture’s Air Emissions Regulation Post– Waterkeeper Alliance v. EPA, 19 VT. J. 
ENVTL. L. 246, 250 (2018). 

 129.  See Walters, supra note 127, at 308–309. 

 130.  Am. Elec. Power Co., Inc. v. Connecticut, 564 U.S. 410 (2011).  

 131.  April B. Leytem & Robert S. Dungan, Livestock GRACEnet: A Workgroup Dedicated to 
Evaluating 

and Mitigating Emissions from Livestock Production, 43 J. ENVTL. QUALITY 1101, 1102 (2014). 

 132.  See Brigham Daniels, Addressing Global Climate Change in an Age of Political Climate 
Change, 2011 BYU L. Rev. 1899 (2011). 

 133.  Marissa Weiss & Kathy Lambert, Benefits of Clean Power Plan are clear, HARV. 
GAZETTE (May 4, 2015), https://news.harvard.edu/gazette/story/2015/05/benefits-of-clean 
-power-plan-are-clear.  
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public and political opposition to the CPP precipitated a legal battle 
that does not bode well for the CPP or future regulation of GHGs.134 

In contrast, the federal government has recognized animal 
agriculture as contributing to climate change under other statutes. 
Currently, a major type of animal agriculture, CAFOs, are listed as 
point sources of pollution under the Clean Water Act, and their 
emissions are regulated under EPCRA and CERCLA.135 However, 
none of these statutes directly limits CAFOs’ GHG emissions into the 
atmosphere. As described in Section II above, animal agriculture 
operations are significant contributors to climate change because of 
their GHG emissions.136 It seems curious that animal agriculture has 
not been the subject of more criticism by climate change activists and 
regulation by the federal government. 

Another criticism of the CPP is that state regulation is not the 
proper framework for the largely interstate power market.137 The 
CAA delegates large discretion to individual states to create and 
enforce plans to improve air quality.138 While Section 111(d) may not 
be the most appropriate method for regulating power, it may be a 
better vehicle for regulating a largely intrastate activity: animal 
agriculture.139 However, livestock agriculture—or any agriculture—
is not included as an industry sector established and regulated by the 
EPA.140 Instead, the main industries listed under Section 111 involve 
energy production, chemical production and usage, and waste 
management.141 

 

 134.  See Samantha Page, 16 States Think the EPA’s Emissions Rule Isn’t Legal and They 
Shouldn’t Have to Comply, THINKPROGRESS (Aug. 6, 2015, 5:00 PM), https://thinkprogress.org/ 
16-states-think-the-epas-emissions-rule-isn-t-legal-and-they-shouldn-t-have-to-comply-
fbfa4b436c26. 

 135.  33 U.S.C. § 1362(14) (1972). 

 136.  M. Melissa Rojas-Downing et al. Climate change and livestock: Impacts, adaptation, 
and mitigation, 16 CLIMATE RISK MGMT. 145, 151 (2011). 

 137.  Marlo Lewis, Jr., Free Market Groups Call for Repeal of Clean Power Plan, COMPETITIVE 

ENTERPRISE INST., (Apr. 26, 2018), https://cei.org/blog/free-market-groups-call-repeal-clean 
-power-plan. 

 138.  Christopher B. Power & Robert M. Stonestreet, Cooperative Federalism and 
Environmental Law: Coping with Two Masters, 36 ENERGY & MIN. L. INST. 197, 212 (2015). 

 139.  Katrina A. Thomas, Note & Comment: Manure Management for Climate Change 
Mitigation: Regulating CAFO Greenhouse Gas Emissions Under the Clean Air Act, 73 U. MIAMI L. 
REV. 531, 558 (2019). 

 140.  Industry Sector Groups, EPA, (2016), https://www.epa.gov/stationary-sources-air 
-pollution/industry-sector-groups. 

 141.  Id. 
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An additional hurdle in regulating animal agriculture 
emissions is getting policymakers to care about this issue. Before the 
federal government can even begin regulating animal agriculture 
under the CAA, it has to want to do so. Whether or not the 
government decides to take action depends not just on executive and 
legislative initiatives, but also on the judicial branch, as well as 
political pressure placed on all three branches by private entities and 
individuals. 

Currently, animal agriculture’s contributions to political 
campaigns pales in comparison to that of the fossil fuel industry. In 
2015, the agriculture and food industry contributed $992 billion to 
the U.S. gross domestic product (GDP), which is five percent of the 
U.S. total.142 In 2014, animal agriculture alone added $440.7 billion 
to the U.S. GDP and provided nearly 2.4 million jobs.143 In 
comparison, the energy industry occupies about six percent of the 
U.S. GDP.144 However, oil, gas, and utilities spend much more on 
political campaigns than agriculture, spending over $246 million in 
2018, with most of that money going to Republican candidates—a 
party largely in support of the fossil fuel industry.145 In contrast, the 
agriculture industry spent $134 million on lobbying in 2018.146 
However, just under $4 million of that amount was spent by the 
livestock sector.147 This disparity in political expenditures may be 
because the fossil fuel industry typically suffers from clean energy 
legislation and policy, whereas agriculture has yet to face major 
federal regulation regarding its GHG emissions. Climate change 
activists have typically targeted the largest emitter of GHGs, letting 
other industries such as agriculture fall to the wayside.148 This may 

 

 142.  Ben Potter, Food & Ag Industry Contributes $992 billion to U.S. Economy, AGWEB, 
(Apr. 7, 2017), https://www.agweb.com/article/food--ag-industry-contributes-992-billion-
to-us-economy-naa-ben-potter. 

 143.  UNITED SOYBEAN BOARD, Economic Analysis Of Animal Agriculture 2004-2014, 5 
(2015), https://unitedsoybean.org/wp-content/uploads/Economic-Analysis-of-Animal-Agr 
iculture-FINAL-Low-Resolution.pdf. 

 144.  STATISTA, Energy-related industry value added as a percentage of GDP in 2015, by 
select country, https://www.statista.com/statistics/217556/percentage-of-gdp-from-energ 
y-in-selected-countries/ (last modified in Aug. 20, 2019). 

 145.  Top Industries, CENTER FOR RESPONSIVE POLITICS OPENSECRETS.ORG, (last visited Oct. 
5, 2019) https://www.opensecrets.org/lobby/top.php?indexType=i&showYear=2018. 

 146.  Agribusiness Sector Profile, 2018, CENTER FOR RESPONSIVE POLITICS OPENSECRETS.ORG, 
(last visited Oct. 5, 2019) https://www.opensecrets.org/lobby/indus.php?id=A&year=2018. 

 147.  Id.  

 148.  Sue Sturgis, The likely target of a climate boycott, FACING SOUTH (Apr. 11, 2014), 
https://www.facingsouth.org/2014/04/the-likely-targets-of-a-climate-boycott.html. 
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contribute to a much larger zeal in the fossil fuel industry to combat 
clean energy policies. The agriculture industry may not have the 
same hostility towards environmentalists and zeal for emissions-
related policies that the fossil fuel industry has harbored from 
decades of being the target of such policies. This could change, 
however, if GHG emissions from livestock begin to be regulated 
under the CAA in a way akin to the fossil fuel sector. 

Additionally, regulation of animal agriculture may negatively 
affect the everyday consumer because costs to comply with more 
stringent emissions regulations may drive up the cost of animal 
agriculture products. In 2016, the average American spent $244 on 
red meat, $172 on poultry, and $169 on pork.149 Increased 
regulations may also affect how people use their land. Pasture and 
range land take up more space than any other type of land use in the 
U.S.150 In 2018, pasture and range land took up 654 million acres, and 
cropland took up an additional 391.5 million acres;151 127.4 million 
acres of that cropland was used just to grow feed for livestock.152 See 
Figure 2 for an illustration of how land in the  United States is used. 
Based on these numbers, it is evident that animal agriculture plays a 
significant role in American life. Like fossil fuels, animal products 
pervade many aspects of peoples’ lives, and any disruption in this 
industry will upset millions of jobs and consumers across the 
country.153 

 

 149.  John Maxfield, A Foolish Take: America’s favorite meat is beef, by far, USA TODAY 
(Sept. 23, 2017 6:32 AM), https://www.usatoday.com/story/money/2017/09/23/a-foolish-
take-americas-favorite-meat/105755790/. 

 150.  Dave Merrill & Lauren Leatherby, Here’s How America Uses Its Land, BLOOMBERG 

(July 21, 2018), https://www.bloomberg.com/graphics/2018-us-land-use. 

 151.  Id. 

 152.  Id. 

153 Dave Merrill & Lauren Leatherby, supra note 150. `` 

Figure 2. Relative proportions of the major uses of land in the U.S.  
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This discussion only scratches the surface of the political, 
social, economic, and legal barriers to regulating GHG emissions from 
animal agriculture. However, climate change is a growing issue that 
will continue to press on the resources and stability not just of the 
United States,q1 but of most nations around the world. To prevent 
the worst effects of climate change from manifesting themselves, all 
industries that are significant contributors of GHG emissions should 
be regulated. As a major source of carbon dioxide, nitrous oxide, and 
methane, animal agriculture should be regulated if the United States 
hopes to achieve meaningful emissions reductions.aw 

Since Massachusetts legislation, executive orders, and case 
law have all placed limitations on the federal government’s ability to 
regulate GHG emissions.154 However, all three branches of the federal 
government have some sort of power to take action against the 
animal agriculture industry.155 The Supreme Court has held that GHG 
emissions regulation lies solely under the province of the EPA.156 In 
addition, some environmental policy specialists have interpreted the 
CAA to allow the EPA to regulate animal agriculture operations.157 
First, the EPA would first need to list animal agriculture as a 
stationary source under the CAA. Second, the EPA would need to 
utilize Section 111(d) for animal agriculture in a way that replicates 
the CPP. Third, federal courts, as well as subsequent presidential 
administrations would need to uphold such an interpretation. 

Each of these steps faces its own challenges and requires the 
cooperation of various agencies and parties. While presidential 
administrations may instigate regulatory overhauls as often as every 
four years, Congressional legislation is more difficult to alter, and 
court decisions are relatively permanent. The CAA is a piece of 

 

 154.  See generally Richard Wolf, Supreme Court limits greenhouse gas regulations, USA 

TODAY (June 23, 2014 10:18 AM), https://www.usatoday.com/story/news/nation/2014/06 
/23/supreme-court-greenhouse-gas/8567453/; Myron Ebell, President Trump Replaces 
Obama Executive Order on Reducing Greenhouse Gas Emission, COMPETITIVE ENTERPRISE INST. 
(May 19, 2018), https://cei.org/blog/president-trump-replaces-obama-executive-order-
reducing-greenhouse-gas-emissions; Glen Andersen & Jocelyn Durkay, EPA Greenhouse Gas 
Emission Limits: What the Mean for State Legislatures, NCSL (Sept. 2015), 
www.ncsl.org/research/ener gy/epa-greenhouse-gas-emission-limits-what-they-mean-for-
state-legislatures.aspx. 

 155.  Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 421, 424, 425 (2011). 

 156.  Massachusetts, 549 U. S. at 532. 

 157.  CLAUDIA COPELAND, CONG. RESEARCH SERV., RL32948 AIR QUALITY ISSUES AND ANIMAL 

AGRICULTURE: A PRIMER 9,11 (2014). 
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legislation that has lasted nearly fifty years.158 However, if courts 
begin interpreting the CAA in a way that upsets Congress, Congress 
may take action to alter, or even repeal, the CAA. Therefore, in GHG 
emissions regulation, the branches must strike a careful balance to 
ensure that GHG regulation does not come to a standstill. 

In conclusion, to effectively combat climate change, federal 
laws limiting GHG emissions must address more than the burning of 
fossil fuels. Animal agriculture is a major industry that has managed 
to escape social and political attention. Despite its significant 
contributions to carbon dioxide, methane, and nitrous oxide 
emissions, animal agriculture has not been subject to most federal 
regulation on GHG emissions. The CAA serves as a potential route for 
future regulation of animal agriculture and, although the road to 
doing so will be a difficult one, it must be travelled in order to 
effectively mitigate climate change. 

 

 

 158.  Clean Air Act, UNION OF CONCERNED SCIENTISTS, (last visited Oct. 5, 2019) www.ucsusa 
.org/global-warming/solutions/reduce-emissions/the-clean-air-act.html. 


