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DECEPTION AND DEPENDENCY: THE EFFECTS AND 

CONSEQUENCES OF PROFITING OFF LIES AND 

DOCTORS’ SYMPATHY 

JAMES RAY† 

I. INTRODUCTION  

he current opioid crisis has been raging throughout the United 
States since the early 1990s with no end in sight.1 Opioids 

were initially designed to make life bearable for those living with 
chronic pain.2 Much of the opioid crisis can be attributed to the 
over-prescription and overuse of the drug oxycodone, particularly 
the brand OxyContin.3 As a result of the dangerous and aggressive 
tactics used by pharmaceutical companies that encourages such 
over-prescription, the United States experiences more than 130 
opioid-related drug overdose deaths per day.4 The crisis reached 
a tipping point in 2017 when President Donald J. Trump declared 
a public health emergency related to the opioid crisis.5  
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 1. Linsy Liu et al., History of the Opioid Epidemic: How Did We Get Here?, POISON CONTROL, 

https://www.poison.org/articles/opioid-epidemic-history-and-prescribing-patterns-1 82 (last 

visited Oct. 1, 2019); Michael Rubinkam, ‘Once You Have it, You Need it’: Opioid Epidemic Still Rages, 

THE ASSOCIATED PRESS (Sept. 16, 2019), https://apnews.com/97e5967e29004c 

85b9ba1322303494 e9. 

 2. See Liu et al., supra note 1. 

 3. Jacob Sullum, America’s War on Pain Pills is Killing Addicts and Leaving Patients in Agony, 

REASON FOUNDATION (Apr. 2018), https://reason.com/2018/03/08/americas-war-on-pa in-pills-is. 

 4. Richard Gunderman, Oxycontin: How Purdue Pharma Helped Spark the Opioid Epidemic, 

THE CONVERSATION (Apr. 19, 2016, 6:08 AM), https://theconversation.com/oxycontin-how-purdue-

pharma-helped-spark-the-opioid-epidemic-57331; What is the U.S. Opioid Epidemic?, U.S. DEP’T OF 

HEALTH AND HUMAN SERVICES, https://www.hhs.gov/opioids/about-the-epidemic/index.html (last 

visited Oct. 1, 2019). 

 5. HHS Acting Secretary Declares Public Health Emergency to Address National Opioid Crisis, 

U.S. DEP’T OF HEALTH AND HUMAN SERVICES (Oct. 26, 2017), https://www.hhs.gov/about/ 

news/2017/10/26/hhs-acting-secretary-declares-public-health-emergency-address-national-

opioid-crisis.html. 
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The families and states affected by the opioid crisis have 
taken legal action as a method of holding pharmaceutical 
companies and distributors accountable for the reckless harm 
that they have perpetuated for decades.6 The results of these 
lawsuits have varied with notable recent successes.7 The 
promising outcomes from these recent cases will hopefully 
culminate into a successful verdict in the largest-ever class action 
suit against pharmaceutical manufacturers, pharmacists, and 
doctors to date.8  

This Comment will first look at the origin of opiates, the 
practices used by pharmaceutical companies, like Purdue Pharma, 
and the harmful effects of those practices. Part II will then look to 
the early stages of opioid litigation, from cases brought by 
individual families to suits brought by the states. Part III will 
examine the impending federal lawsuit in the United States 
District Court for the Northern District of Ohio, as well as Purdue 
Pharma’s, a large producer of opioids, attempt to file for Chapter 
11 bankruptcy in the hopes of avoiding individual liability for the 
Purdue family. Finally, Part IV will discuss the potential outcomes 
of the impending Purdue lawsuit. 

II. BACKGROUND   

A. From Promising Pain Relief to Profit Machine 

The origins of the opioid crisis can be traced back to the 
early 1990s when the medical community began to observe a 
dramatic increase in deaths related to the misuse of opioids.9 
However, the concern that opioids might be misused or abused 
began long before the 1990s. After his discovery of morphine in 
the 1800s, the German pharmacist Friedrich Serturner feared 
how this pain-relieving breakthrough would be utilized in the 

 

 6. German Lopez, The Case for Prosecuting the Sacklers and Other Opioid Executives, VOX 

(Oct. 10, 2019, 10:55 AM), https://www.vox.com/policy-and-politics/2019/10/10/208 81636/sa 

cklers-purdue-opioid-epidemic-prison-prosecution-criminal-investigation. 

 7. See id. 

 8. Conor Duffy, The Small-Town Doctor Taking on the Billionaire Family Blamed for America’s 

Opioid Crisis, AUSTRALIAN BROADCASTING CORPORATION (Mar. 18, 2019, 8:29 PM), https://www.abc.ne 

t.au/news/2019-03-19/the-small-town-doctor-taking-on-the-sackler-family/10910916. 

 9. Liu et al., supra note 1. 
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future.10 Serturner advised, “we must be very careful with this 
drug.”11 Serturner’s fears were soon realized when his miracle 
drug was prescribed for common ailments and pains.12 These 
blanket prescribing practices for everyday pains showed no signs 
of slowing down.13  

While Serturner’s fears may have been limited to 
morphine, the abusive prescribing patterns continued with the 
invention and discovery of new opioids.14 In Serturner’s time, 
pharmacists had limited options for what to prescribe to treat 
their patients’ pain and suffering, which led to an increase in 
morphine prescriptions.15 The resulting morphine abuse wreaked 
havoc for decades, and doctors and pharmacists became wary of 
prescribing such powerful pain killers to their patients.16 
However, these concerns were alleviated by assurances from 
pharmaceutical companies, claiming that there was little to no 
potential danger that patients would become addicted to 
opioids.17 These guarantees to doctors and pharmacists led to 
eighty-six percent of opioid patients being prescribed opioids for 
non-cancer related pains in 1999.18  

Pharmaceutical companies persuaded medical 
professionals with these promises in the hopes that doctors and 
pharmacists would be motivated to prescribe their patients more 
opioids, even when other means of treatment would suffice.19 The 
persuasive methods used include sales representatives hosting 
dinners and seminars, manufacturers funding literature being 
published in medical journals and other publications, 
manufacturers distributing unbranded marketing materials, and 
manufacturers funding continuing medical education.20 

 

 10. Steve Inskeep et al., A History of Opioids in America, NPR (Apr. 4, 2019, 5:01 AM), https:// 

www.npr.org/2019/04/04/709767408/a-history-of-opioids-in-america. 

 11. Id. 

 12. Id. 

 13. See Meir Rinde, Opioids’ Devastating Return, SCIENCE HISTORY INST. (Aug. 7, 2018), https:// 

www.sciencehistory.org/distillations/opioids-devastating-return. 

 14. See id. 

 15. Inskeep et al., supra note 10. 

 16. Id. 

 17. Liu et al., supra note 1. 

 18. Id. 

 19. See Oklahoma ex rel. Hunter v. Purdue Pharma L.P., No. CJ-2017-816 at 9–10 (W.D. Okla. 

Aug. 26, 2019). 

 20. Id. 



DOCUMENT3 (DO NOT DELETE) 4/21/2020  11:15 PM 

80 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:3 

Pharmaceutical companies used these methods all with the hope 
and expectation that medical professionals would increase their 
prescriptions of opioids.21 

An essential element of the pharmaceutical manufacturers’ 
strategy to push opioids was to convince medical professionals 
that chronic pain was going untreated and that their patients were 
suffering without opioid treatment.22 This approach was meant to 
appeal to medical professionals’ emotional attachment to their 
patients and to overlook the medical evidence that opioids were 
dangerous and addictive. 23 

When doctors raised concerns or inquired about their 
patients becoming addicted to opioids with behavior such as 
requesting early refills, the manufacturers claimed it was actually 
“pseudoaddiction.”24 This claim of pseudoaddiction was spread 
and supported by pharmaceutical manufacturers in publications 
and websites, such as Prescribe Responsibly.25 This website went 
as far as to say that the way to treat pseudoaddiction was to 
prescribe more opioids.26  

The results of the marketing campaigns and assurances 
from manufacturers that opioids were not dangerous were wildly 
successful. From 1994 to 2006, prescription opioid sales 
increased fourfold.27 In Oklahoma alone, over 326,000,000 opioid 
pills were dispensed in 2015, enough for each adult in the state to 
have over one hundred pills.28 In 2016, over 11,400,000 
Americans misused prescription opioids and 2,100,000 had an 
opioid use disorder. 29 

B. Pain to Litigate 

For years, grieving families have attempted to sue 
pharmaceutical companies, pharmacists, and doctors for 
continuing to provide their family members with the opioids that 

 

 21. Id. at 10. 

 22. Id. at 9. 

 23. Id. at 10–11. 

 24. Id. at 11.  

 25. Id. 

 26. Id. 

 27. Id. at 2.  

 28. Id.  

 29. U.S. Dep’t of Health and Human Services supra note 4. 
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ultimately led to their deaths. The specific claims that families 
asserted in their complaints varied based on whether they were 
suing a pharmacist or a manufacturer.30 Pharmacists have been 
sued for breaching the duty that they owed to their patients, while 
manufacturers have been sued under theories of product liability, 
negligence, fraud, or  other state law claims that would allow for 
recovery.31  

i. Oakey v. May Maple Pharmacy 

In Oakey v. May Maple Pharmacy, the New Mexico Court of 
Appeals was faced with determining the appropriate standard of 
care that a pharmacy owes to its customers.32 Tawana Lucero was 
a nineteen-year-old who was prescribed Oxycodone, OxyContin, 
and Alprazolam by a pain management doctor, Dr. John Tyson, for 
pain and anxiety.33 It is undisputed by May Maple Pharmacy that, 
on at least seven occasions, it refilled Lucero’s prescription for 
OxyContin between two and twenty-three days earlier than the 
prescription should have lasted if taken as directed.34 Additional 
evidence shows that Lucero at least once paid over $1,000 for an 
early refill, even though she would have received the pills for free 
three days later.35  

Lucero’s estate sued both Dr. Tyson and May Maple 
Pharmacy for: (1) negligence; and (2) negligence per se for 
breaching their regulatory duties to properly and reasonably 
dispense controlled medications.36 May Maple Pharmacy moved 
for summary judgment, arguing that it was free from liability for 
accurately filling the prescriptions as prescribed unless it had 
some reason to know the customer would be harmed.37  

 

 30. E.g. Oakey v. May Maple Pharmacy, 399 P.3d 939, 942 (N.M. App. 2017) (illustrating the 

difference of claims a family alleged when suing their pharmacist and the manufacturer). 

 31. E.g. Inge v. McClelland, 257 F. Supp. 3d 1158, 1162 (D.N.M. 2017) (noting that Plaintiff 

alleged a fiduciary duty between the patient and the health care provider); see also Chatman v. 

Pfizer, Inc., 960 F. Supp. 2d 641, 646–48 (S.D. Miss. 2013) (showing Plaintiffs claims of negligence, 

fraud, strict product liability, gross negligence, and breach of warranties). 

 32. Oakey, 399 P.3d at 941–43. 

 33. Id. at 941–42. 

 34. Id. at 942. 

 35. Id. 

 36. Id.  

 37. Id. at 942–43. 
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The expert witness for Lucero’s estate introduced evidence 
that the relevant portions of both the New Mexico Pharmacy Act 
and the Federal Controlled Substances Act “require[d] the 
pharmacist to consider issues beyond the face legality of the 
prescription.”38 The issues that must be considered include 
prescription abuse and whether the prescription is for a 
legitimate medical issue.39 Because May Maple Pharmacy did not 
adhere to these requirements, the expert opined that the company 
violated the standard of care of the profession of pharmacy.40  

This was a case of first impression for New Mexico on the 
issue of what conduct is required of pharmacists filling 
prescriptions for narcotics, Oxycodone and OxyContin, that had a 
risk of addiction and abuse.41 The court rejected May Maple 
Pharmacy’s proposed clerical-accuracy standard of care because 
of the potential harm that the standard presents to patients and 
the public.42 This clerical-accuracy standard had already been 
rejected by lower courts throughout the country.43 May Maple 
Pharmacy failed to establish that it fulfilled its duty to Lucero by 
its conformity to the relevant federal and state regulations and 
statutes governing the responsibility of pharmacists filling 
prescriptions for controlled substances.44 

ii. Inges v. McClelland  

In Inges v. McClelland, the United States District Court for 
the District of New Mexico faced a similar fact pattern to Oakey, 
but the court used an important difference to grant a motion to 
dismiss.45 The plaintiffs in this case filed numerous claims against 
Robert McClelland, the manager of Bob’s Budget Pharmacy.46 The 
bulk of the Inges’ case rested on various tort claims for dispensing 
large quantities of opioids, which should have led McClelland to 
know that there was no medical necessity for the number of 

 

 38. Id. at 944. 

 39. Id. 

 40. Id. 

 41. Id. at 946. 

 42. Id. at 951–52. 

 43. Id. at 952. 

 44. Id. at 952–53. 

 45. Inge v. McClelland, 257 F. Supp. 3d 1158, 1170 (D.N.M. 2017). 

 46. Id. at 1161–62. 
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pills.47 McClelland defended against the claims based on the 
wrongful conduct rule.48  

The wrongful conduct rule bars recovery for a plaintiff if: 
(1) the plaintiff’s conduct is prohibited under a criminal statute; 
(2) there is a sufficient causal nexus between the plaintiff’s illegal 
conduct and plaintiff’s damages; and (3) the defendant’s 
culpability is not greater than the plaintiff’s.49 Applying this rule 
to the case at hand, the court found that there was no question 
about the illegality of Inges’ use of fraudulent prescriptions or the 
connection between those prescriptions and their injuries.50 The 
plaintiffs argued unsuccessfully that the culpability of McClelland 
was greater, but the court found that, at worst, McClelland was 
equally at fault.51 Although McClelland’s actions were a necessary 
step for the Ingeses to obtain the opioids, they did not make him 
more culpable.52  

The Inges additionally argued that the court should apply 
the raised standard of care from the Oakey court.53 The court 
noted the significant difference between the two cases was that 
the plaintiff in Oakey was not using fraudulent prescriptions.54 
Ultimately, the wrongful conduct rule superseded that standard of 
care and barred recovery.55  

iii. Oklahoma v. Johnson & Johnson, et al.  

Oklahoma was the first state to have its lawsuit against a 
pharmaceutical company proceed to trial.56 The state of Oklahoma 
sued Johnson & Johnson, among other pharmaceutical companies, 
under state nuisance laws in an attempt to hold the 
pharmaceutical giants accountable for their role in fueling the 

 

 47. Id. at 1161. 

 48. Id. at 1163. 

 49. Id. at 1164. 

 50. Id. at 1165–66. 

 51. Id. at 1167–68. 

 52. Id. at 1168. 

 53. Id. at 1170. 

 54. Id. 

 55. Id. at 1169. 

 56. Jacqueline Howard & Wayne Drash, Oklahoma Wins Case Against Drugmaker in Historic 

Opioid Trial, CNN (Aug. 27, 2019, 5:42 AM), https://www.cnn.com/2019/08/26/health/ 

oklahoma-opioid-trial-verdict-bn/index.html. 
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opioid crisis, .57 Attorneys for parties across the nation watched 
this case carefully leading up to their own trials in fall 2019.58 
Before the trial, two pharmaceutical companies, Purdue Pharma 
and Teva, reached settlements with Oklahoma for $270 million 
and $85 million, respectively.59  

The bench trial, which took place over seven weeks, was 
tried on the issue of liability under the Oklahoma state public 
nuisance law.60 The verdict stated that Johnson & Johnson fueled 
the opioid crisis in the state of Oklahoma through their fraudulent 
and misleading marketing tactics.61 As early as 1998, the FDA 
cited posters that Johnson & Johnson were using as “false and 
misleading.”62 In 2001, Johnson & Johnson’s experts 
recommended against using the marketing methods that were in 
place for opioids because they were misleading.63 Specifically, the 
company was advised by their experts to not claim that opioids, in 
particular fentanyl, had a low risk of abuse.64  

As a result of the finding that Johnson & Johnson knowingly 
misled the public and medical professionals when marketing its 
opioids, the court found them liable under Oklahoma’s public 
nuisance law.65 The court also held that the appropriate remedy 
to address the public nuisance, the opioid crisis, was to implement 
an abatement program.66 The court assessed a fine against 
Johnson & Johnson of $572,102,028 to fund the first year of the 
abatement program that will be put in place to combat the opioid 
crisis in Oklahoma.67  

This verdict shocked the nation, particularly for its 
potential impact on the impending federal trial, a group of 
consolidated cases known as the “National Prescription Opiate 
Litigation.” While this case currently stands as the largest verdict 

 

 57. Id. 

 58. Id. 

 59. Id. 

 60. Id. 

 61. Id. 

 62. See Hunter, No. CJ-2017-816, at 17. 

 63. Id. 

 64. Id. 

 65. Id. at 26.  

 66. Id. at 30.  

 67. Id. at 17, 26, 41; Jackie Fortier, Judge Makes $107 Million Math Error in Oklahoma’s Opioid 

Verdict, STATEIMPACT OKLA. (Oct. 15, 2019, 10:12 PM), https://stateimpact.npr.org/oklahoma/2019 

/10/15/judge-makes-107-million-math-error-in-oklahomas-opioid-verdict. 
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rendered against a pharmaceutical company and gives plaintiffs 
hope that they will be able to hold Johnson & Johnson–among 
others–liable for fueling the opioid crisis, Johnson & Johnson plans 
to appeal.68 The company argues that the judgment was flawed 
and based on a concept of liability that has already been rejected 
in other states.69 

C. The Significance of Recent Opioid Litigation  

As the National Prescription Opiate Litigation approaches, 
attorneys on both sides should consider the decisions past courts 
have rendered to build their comprehensive strategies. There are 
over 2000 parties involved in this litigation, and considering the 
desire to have a speedy trial, the parties will have a limited 
amount of time to make their case.70 To avoid the risk of wasting 
their valuable time, parties must be prepared to only make their 
strongest, most persuasive arguments.  

While there is no controlling law on point, these recent 
cases will be used by the parties as potentially persuasive. The 
Oklahoma verdict against Johnson & Johnson will likely be at the 
forefront of every party’s argument, either arguing that the court 
should use a similar line of reasoning or dismissing the verdict as 
biased and antiquated. If a settlement is not reached before trial, 
the outcome of this litigation will undoubtedly determine the 
future of the pharmaceutical industry. 

III. CHAOS IN THE COURTROOM  

The plaintiffs in this case—states, counties, cities, and 
individuals—want substantive changes made to the marketing 
and sale of prescription opioids. There are limited methods to 
effect such reforms, particularly when the parties who are being 
urged to change have nearly unlimited resources to resist such 
change. With so many parties coming forward seeking remedies 
for injuries suffered as a result of what has been officially deemed 
a national crisis, the federal courts stepped in and consolidated 
these cases with the hope to effect necessary change at once. With 

 

 68. Howard & Drash, supra note 56. 

 69. Id. 

 70. Jeff Overley, Timetable for Opioid MDL Trial ‘Entirely Untenable’: Drug Cos., LAW360 (Aug. 

5, 2019, 11:19 PM), https://www.law360.com/articles/1185489. 
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this national crisis gaining public attention and the potential 
liability at stake in litigation, pharmaceutical giants are beginning 
to feel the pressure.  

A. The Effects of Consolidation  

Consolidation allows many groups of people to have their 
claims heard before a single judge or jury at once. However, 
parties in consolidation do not lose their individuality even 
though they can pool their resources together to take on large 
corporations or other defendants with vast resources.71 The 
benefits are also felt by the court system because of the efficiency 
that is created by consolidating cases.72 Additionally, 
consolidation creates uniformity that would likely not exist if the 
cases were tried individually in front of a variety of judges and 
juries. 

i. Why Plaintiffs Filed for Consolidation 

Taking on a defendant company worth billions of dollars 
can be daunting, particularly when the sole plaintiff is a small 
town or county. The National Prescription Opiate Litigation filing 
a transfer order to consolidate their cases and pool resources is 
an advantage that cannot be understated when facing giant 
corporations.73 In cases against these defendant corporations, 
discovery can be costly and time-consuming, but that burden can 
be lightened with additional parties requiring the same discovery.  

Additionally, the pressures that are put on a corporation 
are significantly greater as the number of plaintiffs and cases 
increase.74 These pressures include the possibility of a much 
larger verdict being levied against them and the strain that comes 
from the national media attention.75 As the cases draw closer to 
reaching trial, the media presence has increased and will likely 

 

 71. Medical Injury FAQ: Difference Between Multi-District Litigation & Class-Action?, ARNOLD & 

ITKIN, LLP, https://www.arnolditkin.com/common-questions/medical-pharmaceutical-injury-

faqs/difference-between-multi-district-litigation-cla (last visited Oct. 1, 2019). 

 72. Id. 

 73. Id. 

 74. Think Globally, Sue Locally: Out-of-Court Tactics Employed by Plaintiffs, Their Lawyers, and 

Their Advocates in Transnational Tort Cases, U.S. CHAMBER OF COMMERCE (June 21, 2010), https://ww 

w.uschamber.com/think-globally-sue-locally-out-court-tactics-employed-plaintiffs-their-lawyers-

and-their-advocates. 

 75. Id. 
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lead to corporations having more significant settlement talks out 
of fear that negative media coverage could destroy their business.  

Consolidation will also provide efficiency that would not be 
found in individually litigated cases. Due to the national coverage 
and the desire from the court to resolve these cases as soon as 
possible, the plaintiffs will have an outcome in only seven weeks.76 
The presiding Judge, Judge Dan Polster, reserved only seven 
weeks for the first bellwether case.77 This tight trial schedule 
should result in a quicker resolution, which should please the 
plaintiffs as long as they are confident in their ability to present 
their evidence succinctly and convincingly. 

ii. Defendants’ Stance on Consolidation 

The defendants have taken numerous stances on the 
consolidation of the cases. The “Big Three” distributor defendants, 
who are responsible for eighty percent of the drugs involved in 
these disputes, support consolidation.78 Their reasoning for 
supporting consolidation likely stems from the fact that they are 
involved in a large amount of the cases, which would be tried 
separately if not for consolidation. Consolidation is beneficial for 
those defendants because they do not have to divide their 
resources into several different states and courts. Other 
defendants also voiced their support of consolidation, but there 
was little consensus on where the cases should be consolidated 
and heard.79  

Several of the smaller and more independent defendants 
strongly opposed the consolidation of all of the cases.80 Some of 
those defendants did not want their cases to be considered in 
conjunction with the bigger, arguably more culpable, 
defendants.81 There was a concern that at trial, the smaller 
defendants would be considered guilty by mere association.82  

 

 76. Overley, supra note 70. 

 77. Id. 

 78. In re Nat’l. Prescription Opiate Litig., 290 F.Supp.3d 1375, 1377 (J.P.M.L. 2017) (order 

granting transfer). 

 79. Id. at 1377–78. 

 80. Id. at 1378. 

 81. Id. 

 82. Overley, supra note 70. 



DOCUMENT3 (DO NOT DELETE) 4/21/2020  11:15 PM 

88 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:3 

B. Venue 

The panel that considered the transfer order ultimately 
determined that the benefits of consolidation outweighed the 
concerns of the parties who were opposed to the transfer.83 The 
panel highlighted the fact that it would limit duplicated discovery 
and would reduce the risk of inconsistencies.84 The court 
determined that the cases should be heard before Judge Dan 
Polster in the Northern District of Ohio, at least in part, because of 
his experience with both opiate cases and consolidated cases.85 
The state of Ohio was also determined to be factually connected to 
the cases because Ohio has seen increased opiate-related 
problems in recent years and has expended large sums of money 
combatting the issue.86 This factor could potentially be considered 
by the defendants in settlement talks because they will unlikely 
find a jury that has no previous opinions or biases about the opioid 
crisis.  

C. Attack Plan  

As already highlighted, there will be a limited amount of 
time for any individual party to put on their case to the court, so 
having a concise and direct plan of attack is crucial. To understand 
the defendants’ plan, it is important to know what general claims 
are being brought against them. As part of their decision to 
consolidate the cases, the panel determined that the actions 
brought against the defendants fell into two main categories: (1) 
the manufacturers misled the public and physicians about the 
dangers of opioids when they were aggressively marketing the 
drugs; and/or (2) the distributors of the drugs failed to prevent or 
monitor dangerous amounts of opioids flooding into cities and 
counties.87  

i. How Will Manufacturers Respond? 

The strategy of at least one of the major distributors is 
known, at least in part, based on a brief recently filed with the 

 

 83. In re Nat’l. Prescription Opiate Litig., 290 F.Supp.3d at 1380. 

 84. Id. at 1379. 

 85. Id. at 1379–80. 

 86. Id. 

 87. Id. at 1378. 
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court.88 Johnson & Johnson, in hoping to avoid another 
devastating verdict, alleges that plaintiffs are wrongfully accusing 
the company and contends that there are other, more liable 
contributors.89 They argued that the plaintiffs should instead be 
focused on medical professionals over-prescribing opioids to 
patients and the cartels that have flooded the counties and cities 
with drugs.90  

By arguing that there is a superseding cause, Johnson & 
Johnson is attempting to defeat the proximate cause element of a 
negligence case. This argument should be found unsuccessful 
because the basic premise of proximate cause is that the 
consequences of a party’s actions were foreseeable.91 Here, 
marketing strategies used by the manufacturers foreseeably 
cause over-prescribing of opioids. This argument could also be 
putting forth the theory that the manufacturers were not the “but 
for” cause of the opioid crisis, but this argument should also fail. 
The plaintiffs will likely refute this theory by arguing that the 
aggressive and misleading market strategies were a necessary 
action to cause the overprescribing of opioids by medical 
professionals.  

ii. How Will Distributors Respond? 

Plaintiffs are not only seeking remedies from the 
manufacturers that make and fraudulently market opioids, but 
also those who are directly responsible for putting opioids in the 
hands of addicts.92 The strategy plaintiffs are using in their case is 
commonly referred to as  the “diversion theory.”93 This theory is 
based on laws that put a legal obligation on distributors, such as 
pharmacies, to prevent opioids from being misused or used for 
illicit purposes.94 Plaintiffs argue that the number of opioids in 

 

 88. Overley, supra note 70. 

 89. Jeff Overley, Battle Lines Drawn for Opioid MDL’s Bellwether Trial, LAW360 (Sept. 25, 

2019, 10:34 PM), https://www.law360.com/articles/1202675/battle-lines-drawn-for-opioid-mdl 

-s -bellwether-trial. 

 90. Id. 

 91. See generally Palsgraf v. Long Island Railroad Co., 162 N.E. 99 (N.Y. 1928). 

 92. German Lopez, The Thousands of Lawsuits Against Opioid Companies, Explained, VOX 

(Sept. 11, 2019, 6:10 PM), https://www.vox.com/policy-and-politics/2017/6/7/15724054/ opioi 

d-epidemic-lawsuits-purdue-oxycontin. 

 93. Id. 

 94. Id. 
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some counties and states is far exceeds the number of people, and 
that pharmacies should have investigated these inconsistencies.95  

The distributors will likely use arguments and defenses 
similar to those used in Oakey and Inge. In many cases, 
distributors will argue that their sole duty owed to the plaintiffs 
was to accurately fill prescriptions, which is considered the 
clerical accuracy argument. If the court were to accept this 
defense, the case against distributors will end there. The clerical 
accuracy argument will be most successful in cases where the 
prescriptions were legitimate and not fraudulently presented to 
them; the state laws that are implicated against each distributor 
will determine the success of this defense. If distributors can 
prove that the prescriptions they filled for plaintiffs were 
fraudulent, then they will be able to use the wrongful conduct rule 
implicated in Inge as a bar from recovery.  

If the plaintiffs survive a summary judgment motion 
brought by distributors on the diversion theory claims, the 
plaintiffs will have a strong chance of a court decision in their 
favor. The evidence presented would lead the court to find that 
the distributors were liable because of the obviousness of the 
problem they perpetuated. The evidence is shocking in many 
cases; a majority of the counties bringing suit had more painkiller 
prescriptions than they had people at the height of the opioid 
crisis.96 The most egregious case involved a town in West Virginia 
with a population of 392 people that had over nine million 
hydrocodone pills prescribed in two years.97 Ultimately, 
distributors are going to want to develop strong, persuasive 
arguments in favor of summary judgment in order to prevent 
those shocking numbers from reaching a fact finder at trial.  

D. Purdue Pharma’s Proposed Settlement  

Purdue Pharma’s early settlement offer came with little 
surprise from anyone who kept up with the impending litigation. 
Purdue Pharma settled out of court with the state of Oklahoma 
earlier this year to avoid a trial similar to that which saw a 
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$572,000,000 verdict levied against Johnson & Johnson.98 The 
settlement in the Oklahoma case was $270,000,000.99 That 
settlement indicated that Purdue Pharma was unwilling to take 
the risk that trial involves. It was thus unsurprising that Purdue 
Pharma made an offer to avoid taking the cases to trial, with 
evidence arguably more damning than the evidence in the 
Oklahoma case.  

The settlement offer, which is expected to be finalized with 
many states and counties, is for twelve billion dollars, with three 
billion dollars coming directly from the Sackler family.100 This 
amount was received with disappointment by many, including the 
states of New York, Massachusetts, and Connecticut, who all 
rejected the settlement offer.101 Many believed that Purdue 
Pharma was getting off easy with this settlement.102  

i. The Cost of Combatting the Opioid Crisis 

The cost of combatting the opioid crisis is truly 
astronomical. As large as the settlement offer from Purdue 
Pharma seems, it is only scratching the surface of what it will cost 
to effectively combat and rehabilitate the damage done. The 
estimated cost of the opioid crisis ranges from $79.5 billion per 
year to $115 billion per year, depending on the study.103 One of 
those studies estimated that the cost could rise to nearly $200 
billion by 2020.104 With those numbers in perspective, it is not 
shocking that several states have rejected the settlement offer 
when the burden of combatting this crisis has been left to the 
states and counties.105 The crushing cost of the crisis has been left 
for the communities affected to handle, and the promise of 
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receiving money without the risks of a trial was too much to turn 
down.  

While the Purdue Pharma settlement may only be a drop 
in the bucket, this is not the only money that plaintiffs are likely to 
receive.106 Purdue Pharma is only one of many parties that the 
plaintiffs have claims against, and the litigation group handling 
these cases is still planning on proceeding with the trial.107 
Proceeding to trial on all of the cases is very unlikely, as the other 
defendants have seen the willingness of plaintiffs to settle for far 
less than what is needed to combat the problems their 
communities are currently facing. Defendants should take note of 
the Oklahoma case, where the settlement offers were 
substantially less than the verdict handed down, and recognize 
that trial is an unnecessary risk. Additionally, the defendants 
involved would benefit from having settlement offers limit the 
amount of coverage to plaintiffs, given their evident misconduct 
and involvement in the furtherance of the opioid crisis.  

ii. Billionaire Status of the Sackler Family  

The Sackler family is a world-famous family, sometimes 
referred to as a dynasty, who owns and controls Purdue 
Pharma.108 The Sacklers are one of America’s wealthiest families, 
surpassing the likes of the Mellons and Rockefellers.109 Their 
wealth is in large part due to their sole ownership of Purdue 
Pharma and other pharmaceutical companies that operate around 
the world.110 Until now, the family has avoided any personal 
liability for their involvement in the production and marketing of 
OxyContin. This includes when Purdue Pharma was charged and 
pled guilty to federal felony charges for misleading regulators, 
doctors, and patients about the level of risk associated with 
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OxyContin.111 However, now the Sackler family owes three billion 
dollars in their tentative settlement agreement.112 Even so, some 
people still believe that this is not enough.  

The amount that the Sackler family would be personally 
liable for in their involvement of the production and marketing of 
opioids would still allow the family to keep their billionaire 
status.113 Many close to the opioid crisis feel that leaving the 
family with that much money and assets would not be punishment 
enough.114 One drug policy expert believes that not only should 
the family be financially liable, but they should also face jail 
time.115 Regardless of what price the Sackler family pays, it is clear 
from the states who are rejecting the settlement that what is on 
the table is not enough.  

iii. Tobacco Settlement Comparisons  

The opioid crisis cases are rightfully drawing comparisons 
to the big tobacco cases. This in part because both instances 
involve companies who improperly marketed their products at 
the expense of thousands of lives, and also because the plaintiffs 
are also looking for a similar result in their cases. The plaintiffs of 
the opioid crisis cases want to receive settlement numbers that 
are comparable to the amount that was reached in the master 
tobacco settlement, but the tobacco settlement cannot be a clear 
path to follow for several reasons.  

The first reason that opioid litigation cannot expect a result 
that mirrors the tobacco settlement is the division of liability.116 
In the tobacco cases, the tobacco companies were solely liable for 
the harm done.117 They marketed directly to the consumer and 
had no middlemen that could be deemed liable for the resulting 
sale to the consumer.118 In the opioid cases, there are both medical 
professionals and distributors who can be said to be partially 
liable, which is what the manufacturers have argued in the early 
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cases.119 Additionally, opioids are already regulated by the Food 
and Drug Administration (“FDA”).120 This factor allows additional 
liability to be shifted to the FDA, which approved the opioids in 
question for medical use.121 The tobacco companies were under 
no such regulation, which made them solely liable to their 
consumers, resulting in such a large settlement.  

Second, relevant policy concerns will take future opioid 
settlements down a different path than that of big tobacco. The 
funds paid out by the tobacco companies largely did not go to 
combatting the damage done by the tobacco companies.122 In 
many states, the funds came with no requirements that the money 
actually goes to smoking prevention, and instead it was used for 
other government-funded projects or uses.123 Here, the plaintiffs, 
particularly state-led plaintiff groups, will need to put more 
emphasis on ensuring that the funds received from the defendant 
companies actually combat the opioid crisis. Governments and 
concerned citizens are in a better place than they were twenty 
years ago to monitor how the funds are allocated and spent, but 
strict requirements will need to be attached to all of the funds paid 
out by the defendant companies to prevent any potential misuse. 

IV.      WHAT TO EXPECT FROM HERE? 

With settlement offers on the table and litigation 
impending, important decisions need to be made very soon. The 
evidence is clear: opioids destroy lives and the defendants are 
part of the damage done. The settlement offers being made, for the 
moment by Purdue Pharma, will help the plaintiffs and relieve 
some of the burdens created by the crisis. However, the plaintiffs 
must decide whether they want to guarantee some money right 
now or take the risk of trial and hope for some real accountability 
for the culpable parties. The defendants will also have to decide if 
a settlement with only some of the plaintiffs is sufficient.  
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Not every case will go to trial. Small states and counties 
cannot afford to take on the risk and cost associated with going to 
trial in hopes of getting a larger verdict than the current offer from 
the defendants. Plaintiffs that have already rejected the 
settlement offer from Purdue Pharma are states that have deeper 
pockets and sufficient resources to afford to see a trial to the end. 
States that are rejecting Purdue Pharma’s settlement offer should 
be concerned about Purdue Pharma recently completing 
bankruptcy filing.124 If the company successfully files for 
bankruptcy, states who planned to go to trial could receive far less 
money when they try to enforce a trial award.  

The plaintiffs who plan to take their claims to trial and can 
survive summary judgment will likely have a favorable verdict in 
their future. The substantial evidence against the defendants will 
likely lead the courts to side with the plaintiffs. Courts will not 
sympathize for an industry that profited billions of dollars from 
misleading marketing attacks that resulted in the deaths of 
thousands who were not properly informed of the risks of opioids.  

Unfortunately, the results of the National Prescription 
Opioid Litigation will not be an end to the opioid crisis. The 
impacts of big pharma’s unscrupulous actions will have a lasting 
impact on the rural and urban communities that they have 
decimated.125 Now, it is up to the media and the general public to 
not let this litigation be the end of the story. Efforts must be 
continued to hold the defendant companies liable since there does 
not appear to be a judgment or settlement large enough to stop 
them.  
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