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SMOKABLE HEMP IN NORTH CAROLINA: GONE FOR 
GOOD? AN ANALYSIS OF THE CONSTITUTIONALITY 

OF THE NORTH CAROLINA FARM ACT OF 2019 

OMAR AL-HENDY† 

I. INTRODUCTION 

oining the wave of marijuana and industrial hemp legalization 
around the nation, the General Assembly of North Carolina 

passed Senate Bill 313 in 2015, which legalized the production and 
distribution of hemp products, including smokable hemp.1 This law 
allowed farmers to grow hemp plants and create a variety of legal 
hemp products, such as paper, cloth, seeds, and more.2 An unin-
tended consequence of this legislation, however, was the complica-
tion of prosecuting marijuana cases, executing search warrants, and 
initiating police investigations in criminal matters involving mariju-
ana.3 The burdens of probable cause and proof have shifted over 
time; previously, visual identification of marijuana, along with 
smell, provided sufficient evidence to convict a defendant of a ma-
rijuana-related crime.4 The burdens, however, changed with the le-
galization of industrial hemp in 2015.5 Law enforcement must now 

 
  †  Omar Al-Hendy is a second-year student at Wake Forest University School of Law 
and Editorial Staff member of the Wake Forest Journal of Law & Policy with a B.A. in Political 
Science and Economics from The University of Pittsburgh. He would like to thank Ms. Holly 
Wilcox, whose close mentorship and guidance throughout his summer allowed him to de-
velop his knowledge on this topic. He would also like to thank the Journal’s editorial staff 
for their support through the publishing process.  
 1. S.B. 313, Gen. Assemb., 2015 Sess. (N.C. 2015). 
 2. Id. 
 3. N.C. STATE BUREAU OF INVESTIGATION, INDUSTRIAL HEMP/CBD ISSUES 2 
(2019),https://www.sog.unc.edu/sites/www.sog.unc.edu/files/doc_ware-
house/NC%20SBI%20-%20Issues%20with%20Hemp%20and%20CBD%20Full.pdf [here-
inafter INDUSTRIAL HEMP/CBD ISSUES]. 
 4. See State v. Fletcher, 92 N.C. App. 50, 56–57, 373 S.E.2d 681, 685 (1988) (North 
Carolina Court of Appeals upholding a marijuana conviction based on an officer visually 
identifying marijuana). 
 5. See Phil Dixon, Hemp or Marijuana?, UNC SCH. OF GOV’T: N.C. CRIM. L. BLOG (May 
21, 2019, 10:14 AM), https://nccriminallaw.sog.unc.edu/hemp-or-marijuana. 

J 
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satisfy a stronger burden to establish probable cause because both 
hemp and marijuana look and smell the same.6 

The North Carolina State Bureau of Investigation described 
the issue, claiming that “[t]here is no easy way for law enforcement 
to distinguish between industrial hemp7 and marijuana.”8 Com-
pounding the issue, there is no modernized field test that law en-
forcement may utilize to distinguish between hemp and marijuana 
during an arrest or seizure.9 Today, the unfortunate result of legal-
izing hemp statewide is that police officers will find plant material 
that smells like marijuana, but they “will no longer have probable 
cause to seize and analyze the item.”10 Instead, “the probable cause 
to believe it is evidence of a crime will no longer exist since the 
[plant material] could be legal hemp.”11 This issue is exacerbated 
by the fact that North Carolina’s State Crime Laboratory “does not 
conduct testing to differentiate between hemp and marijuana.”12 
Making matters even more difficult for law enforcement, there are 
very few private laboratories conducting the quantified testing13 
necessary to distinguish between hemp and marijuana.14 

In response to these complications, the General Assembly 
introduced the North Carolina Farm Act of 2019 (“Farm Act”),15 

 
 6. Id. 
 7. See Aaron Cadena, Hemp vs Marijuana: The Difference Explained, MEDIUM (Sep. 10, 
2018), https://medium.com/cbd-origin/hemp-vs-marijuana-the-difference-explained-a83 
7c51aa8f7 (explaining that although hemp and marijuana appear similar in shape and 
smell, their chemical compositions vary greatly. Both hemp and marijuana belong to the 
same genus of plant known as Cannabis. However, while hemp is limited to a 0.3 percent 
concentration of Tetrahydrocannabinol (THC), the psychoactive constituent of Cannabis, 
marijuana can contain “up to thirty percent THC content.”). 
 8. INDUSTRIAL HEMP/CBD ISSUES, supra note 3. 
 9. Id. 
 10. Id. 
 11. Id. 
 12. Id. 
       13.   See D. Paul Stanford, Hemp, Cannabis and Marijuana: What’s the Difference?, 
COUNTERPUNCH (Mar. 29, 2016), https://www.counterpunch.org/2016/03/29/hemp-
cannabis-and-marijuana-whats-the-difference (explaining that to detect the difference be-
tween hemp and marijuana, one needs to be able to ascertain the quantity of THC pre-
sent in the substance through quantified testing). 
 14. Dixon, supra note 5. 
      15.   See John Hudak, The Farm Bill, hemp legalization and the status of CBD: An explainer, 
THE BROOKINGS INSTITUTION (Dec. 14, 2018), https://www.brookings.edu/blog/fixgov/ 
2018/12/14/the-farm-bill-hemp-and-cbd-explainer (explaining that the nation’s 2018 
Farm Bill was designed to propel pilot programs to study hemp and to allow the cultiva-
tion and distribution of hemp, while the North Carolina Farm Act is attempting to ban fu-
ture attempts to market hemp.) 
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which would remove smokable hemp from the definition of legal 
hemp products.16 This legislation passed in the House on August 
14, 2019, and is currently awaiting senatorial approval in the Gen-
eral Assembly, which will be decided in the coming months.17 If the 
Farm Act is enacted, smokable hemp would be banned in North 
Carolina beginning in May 2020, thereby forcing farmers to destroy 
hemp crops no longer in demand, and forcing consumers either to 
use the limited hemp products allowed by the Farm Act or to find 
different outlets for their hemp consumption needs.18 

II. PROBABLE CAUSE & LAW ENFORCEMENT’S HURDLES IN 

SEIZING MARIJUANA 

The primary rationale for the Farm Act is alleviating the un-
expected hurdles that law enforcement has faced in executing ma-
rijuana arrests and investigations.19 Historically, North Carolina 
courts have recognized that law enforcement may search an auto-
mobile without a search warrant “when the existing facts and cir-
cumstances are sufficient to support a reasonable belief that the au-
tomobile or other conveyance carries contraband materials.”20 That 
reasonable belief is now known as probable cause.21 Previously, vis-
ual identification by an officer and corroboration by an expert wit-
ness based on visual identification established sufficient probable 
cause to uphold a marijuana conviction.22 Now, visual or olfactory 
evidence alone is not sufficient to establish probable cause because 
law enforcement cannot readily distinguish between industrial 
hemp and marijuana based on physical appearance or smell. What 
officers see and smell prior to a search may not be “evidence of a 

 

 16. S.B. 315, Gen. Assemb., 2019 Sess. (N.C. 2019). 
 17. Dawn Baumgartner Vaughan, NC House Votes for Ban on Smokable Hemp, Reacting to 
Police Concern Over Pot Arrests, NEWS & OBSERVER (Aug. 20, 2019, 5:14 PM), https://www.new-
sobserver.com/news/politics-government/article234178387.html. 
 18. See id. 
 19. INDUSTRIAL HEMP/CBD ISSUES, supra note 3. 
 20. State v. Simmons, 278 N.C. 468, 471, 180 S.E.2d 97, 99 (1971). 
 21. See State v. Holmes, 109 N.C. App. 615, 621, 428 S.E.2d 277, 280 (1993) (quoting 
State v. Martin, 97 N.C. App. 19, 28, 387 S.E.2d 211, 216 (1990)) (“If an officer conducts a 
warrantless search and seizure based on probable cause, ‘that is, upon a belief, reasonably 
arising out of the circumstances known to the seizing officer, that an automobile . . . con-
tains that which . . . is subject to seizure and destruction, the search and seizure are valid.’”). 
 22. State v. Fletcher, 92 N.C. App. at 56–57, 373 S.E.2d 681, 686 (1988). 
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crime,” but rather, legal industrial hemp.23 Since probable cause is 
a requirement for Fourth Amendment searches and seizures, the 
constitutionality of such searches is undermined.24 

III. PROPERTY RIGHTS: CONCRETE RIGHT OR ABSTRACT 

PRIVILEGE? 

        The federal government is structured to prevent any branch of 
government from exceeding its constitutionally enumerated pow-
ers in accord with the concept of “separation of powers.”25 The leg-
islature creates laws, the executive administers policy to execute 
laws, and the judiciary interprets the laws.26 State constitutions im-
port the same structure for their branches of government.27 The 
North Carolina Constitution provides: “No person shall be taken, 
imprisoned, or disseized of his freehold, liberties, or privileges, or 
outlawed, or exiled, or in any manner deprived of his life, liberty, 
or property, but by the law of the land.”28 This language, as old as 
the state itself, guides the government in managing relations with 
its citizens. In analyzing this language, the Court of Conference of 
North Carolina ruled in 1805 that due process applies most strongly 
to the legislature, given that the executive branch has “limited pow-
ers” and the judicial branch simply “[carries] into [e]ffect the acts 
of the Legislature.”29 The Conference interpreted the clause to 
mean that individuals shall not be deprived of their “liberties or 
properties” unless the deprivation is decided by a jury in a court of 
law, as required by the North Carolina Constitution.30 This inter-
pretation demands a trial by jury after a taking, meaning that prop-
erty rights could not be unilaterally taken away by the General As-
sembly without facing some sort of judicial scrutiny.31 The 

 
 23. INDUSTRIAL HEMP/CBD ISSUES, supra note 3. 
 24. See U.S. CONST. amend. IV. 
 25. See generally Yaniv Roznai, The Oldest-Newest Separation of Powers, I-CONNECT BLOG 

(May 23, 2018), http://www.iconnectblog.com/2018/05/the-oldest-newest-separation-of-
powers. 
 26. See Separation of Powers—An Overview, NAT’L CONF. OF ST. LEGISLATURES (May 1, 
2019), http://www.ncsl.org/research/about-state-legislatures/separation-of-powers-an-o 
verview.aspx. 
 27. Id. 
 28. N.C. CONST. art. I, § 19. 
 29. Den ex dem. Trs. of Univ. of N.C. v. Foy, 5 N.C. (1 Mur.) 58, 63 (N.C. Ct. Conf. 
1805). 
 30. Id. 
 31. Id. 
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Conference essentially demanded judicial review of the legislature’s 
actions when it involved the direct revocation of a previously 
granted right.32 

IV. THE BAILEY V. STATE DECISION 

Property rights are not considered an abstract privilege and 
therefore deserve constitutional protection, so the remaining issue 
is determining what level of protection property rights are af-
forded.33 North Carolina courts interpret the earlier Conference’s 
approach as calling for a contractual obligation because the state 
enters into a contract with its citizens by granting its citizens the 
right to use and own property.34 In Bailey v. State, the North Carolina 
Supreme Court assessed the constitutionality of legislation that ret-
roactively removed exemptions from state taxes on pension and re-
tirement benefits for state employees.35 In this case, petitioners had 
to be affiliated with one of the retirement systems in place and con-
tribute a portion of their salary to the system to be eligible for the 
pension payments.36 If they worked a “predetermined amount of 
time in public service,” they would be eligible for retirement bene-
fits by becoming vested in the retirement system.37 State and federal 
employees were taxed differently because the North Carolina gov-
ernment’s pension plan structure violated the constitutional doc-
trine of intergovernmental tax immunity.38 In response to this con-
cern, the General Assembly passed 1989 Session Laws chapter 792, 
section 3.9 (“the Act”), which removed the exemptions previously 
promised to state employees in order to avoid differential treatment 

 
 32. Id. at 60–62. See generally Judicial Review, LEGAL INFO. INS., https://www.law.cor-
nell.edu/wex/judicial_review (last updated June 10, 2019). 
 33. See Bailey v. State, 348 N.C. 130, 500 S.E.2d 54 (1998) (exploring this question on 
a state level). 
 34. See id. at 150, 500 S.E.2d at 65–66. 
 35. Id. at 139–40, 500 S.E.2d at 59–60. 
 36. Id. at 136–37, 500 S.E.2d at 57–58 (listing the benefit systems, which included the 
“Legislative Retirement System (LRS), the Consolidated Judicial Retirement System 
(CJRS), the Teachers’ and State Employees’ Retirement System (TSERS), the Local Gov-
ernment Employees’ Retirement System (LGERS), and the Disability Income Plan (DIP)”). 
 37. Id. at 138, 500 S.E.2d at 58. 
 38. Id. at 139, 500 S.E.2d at 59 (“In Davis [v. Michigan Dep’t of Treasury], the [U.S.] 
Supreme Court held that if a state taxes state and local government employees differently 
than it taxes federal employees, the state violates the constitutional doctrine of intergovern-
mental tax immunity as well as federal statutory law.”). 



AL-HENDY_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/25/2020  11:43 AM 

376         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:3 

between state and federal employees.39 In both Bailey40 and the cur-
rent situation regarding smokable hemp, the affected parties relied, 
some to their detriment, on government promises made through 
previous legislation, and the General Assembly retroactively abro-
gated those promises.41 

Article I, Section 10 of the United States Constitution, 
known as the “Contract Clause,” provides in pertinent part, that, 
“‘No State shall . . . pass any . . . Law impairing the Obligation of 
Contracts . . . .”42 The court’s analysis in Bailey of the impairment of 
contractual obligations was guided by a three-part test established 
by the U.S. Supreme Court, which required a court to determine: 
“(1) whether a contractual obligation is present; (2) whether the 
state’s actions impaired that contract; and (3) whether the impair-
ment was reasonable and necessary to serve an important public 
purpose.”43 

A. Whether a Contractual Obligation is Present and Whether the 
State’s Action Impaired That Contract 

 Eleven years before Bailey, the North Carolina Court of Ap-
peals held that the relationship between employees of the govern-
ment and the state is contractual as it relates to retirement bene-
fits.44 In this relationship, the dependent party expects that their 
privileges will not be arbitrarily removed, especially if that party has 
been relying on this relationship for an extended period of time.45 
The Bailey court recognized a longstanding respect for the “sanctity 
of private and public obligations from subsequent legislative 
 
 39. Id. 
 40. Id. 
 41. See Travis Fain, Smokable Hemp Fight Continues at General Assembly, WRAL.COM (Aug. 
20, 2019), https://www.wral.com/smokable-hemp-fight-continues-at-general-assembly/ 
18581022. 
 42. Bailey, 348 N.C. at 140, 500 S.E.2d at 60. 
 43. Id. at 141, 500 S.E.2d at 60 (citing U.S. Trust Co. v. New Jersey, 431 U.S. 1 (1977)). 
 44. See Simpson v. N.C. Local Gov’t Emps.’ Ret. Sys., 88 N.C. App. 218, 223, 363 S.E.2d 
90, 93 (1987) (holding that the relationship between plaintiffs, who were vested members 
of the North Carolina Government Employees’ Retirement System, and the state is one of 
contract, where the employees have a vested contractual right). 
 45. Id. at 223–24, 363 S.E.2d at 94 (“A public employee has a right to expect that the 
retirement rights bargained for in exchange for his loyalty and continued services, and con-
tinually promised him over many years, will not be removed or diminished. Plaintiffs, as 
members of the . . . Retirement System, had a contractual right to rely on the terms of the 
retirement plan as these terms existed at the moment their retirement rights became 
vested.”). 
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infringement.”46 Generally, where legislation bestows rights onto in-
dividuals or corporations, “subsequent statute[s] attempting to im-
pair or annul such [rights are] unconstitutional because [they] . . . 
impair the obligation of contracts.”47 The Supreme Court of North 
Carolina established the principle that “a legislative enactment in 
the ordinary form of a statute may contain provisions which, when 
accepted as the basis of action by individuals . . . become contracts 
between them and the State within the protection of the clause of 
the Federal Constitution forbidding impairment of contractual ob-
ligations . . . .”48 The court continued, saying, “[w]hen such a right 
has arisen, the repeal of the statute does not affect the right or an 
action for its enforcement.”49 The Bailey court recognized that, alt-
hough the exemptions were only one part of the retirement system, 
and several other provisions of the system remained unchanged, 
the exemptions were a condition of the retirement contract, and a 
violation of one condition is a violation of the whole.50 Thus, the 
impairment of retirement benefits would be substantial, primarily 
because the “losses to retirees in expected income [would] be in 
excess of $100 million.”51 

B. Whether the Impairment was Reasonable and Necessary to Serve 
an Important Public Purpose 

 Not all impairments of contractual obligations by a state or 
state agent violate the Contract Clause.52 State constitutions grant  
broad, general powers to state governments known as police pow-
ers.53 A state, under the police powers doctrine, “may constitution-
ally impair its contractual obligations to protect the general welfare 
of its citizens, so long as such impairment is reasonable and neces-
sary to serve an important public purpose.”54 In evaluating whether 

 
 46. Bailey, 348 N.C. at 142, 144, 500 S.E.2d at 61–62 (“The basis of the contractual 
relationship determinations in these and related cases is the principle that where a party in 
entering an obligation relies on the State, he or she obtains vested rights that cannot be 
diminished by subsequent state action.”). 
 47. 16B AM. JUR. 2D Constitutional Law § 771 (2020). 
 48. Oglesby v. Adams, 268 N.C. 272, 273–74, 150 S.E.2d 383, 385 (1966). 
 49. Id. at 274, 150 S.E.2d at 385. 
 50. Bailey, 348 N.C. at 146, 500 S.E.2d at 63. 
 51. Id. at 66. 
 52. Id. (citing U.S. Trust Co. of N.Y. v. New Jersey, 431 U.S. 1, 21 (1977)). 
      53.See id. at 151, 500 S.E.2d at 66 (citing U.S. Trust, 431 U.S. at 111-12).  
 54. Id. (citing U.S. Trust, 431 U.S. at 25–26). 
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the impairment was reasonable and necessary, “complete deference 
to a legislative assessment of reasonableness and necessity is not ap-
propriate because the State’s self-interest is at stake.”55 The Bailey 
court held that the state’s important interest in complying with U.S. 
Supreme Court precedent did not justify retracting a vested prop-
erty right in government employee pension plans.56 The court be-
lieved it was unnecessary and lacked a legitimate public purpose be-
cause there were numerous alternatives and “‘a less drastic 
modification’” of the State’s exemption plan was available.”57 The 
Supreme Court held that a state cannot “impose a drastic impair-
ment when an evident and more moderate course would serve its 
purposes equally well.”58   

The Bailey court also found the legislature’s conduct to be 
unreasonable, discovering that the state adopted a “revenue neu-
tral’ approach.”59 If the state adopted a method involving raising 
taxes or cutting other programs’ funding, they would not have had 
to impair the “vested rights of current and future state and local 
retirees to whom the State had made promises of exemption in con-
sideration of their many years of public service.”60 “Legislative con-
venience is not synonymous with reasonableness” in the eyes of the 
North Carolina Supreme Court.61 Justice Lake concluded that the 
plaintiffs met all three elements and had proven an “unconstitu-
tional impairment of contract.”62 

C. Taking Without Just Compensation 

 As previously noted, the North Carolina Constitution states 
that “[n]o person shall be . . . deprived of his life, liberty, or prop-
erty, but by the law of the land.”63 Furthermore, the Fifth Amend-
ment of the U.S. Constitution states that “[n]o person shall . . . be 
deprived of life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without just 

 
 55. Id. (quoting U.S. Trust, 431 U.S. at 25–26). 
 56. Id. at 152, 500 S.E.2d at 67. 
 57. Id. (quoting U.S. Trust, 431 U.S. at 30). 
 58. U.S. Trust, 431 U.S. at 31. 
 59. Bailey, 348 N.C. at 152, 500 S.E.2d at 67. 
 60. Id. 
 61. Id. 
 62. Id. 
 63. N.C. CONST. art. I, § 19. 
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compensation.”64 Previously, the U.S. Supreme Court has acknowl-
edged that “[v]alid contracts are property,” and that “[r]ights 
against the United States arising out of a contract with it are pro-
tected by the Fifth Amendment.”65 The North Carolina Supreme 
Court has similarly held that if the General Assembly “had vested an 
individual with the property in question . . . the Bill of Rights [Law 
of the Land Clause] would restrain them from depriving him of 
such right.”66 The North Carolina Supreme Court later recognized 
“the fundamental right to just compensation” and “impose[d] upon 
a governmental agency taking private property for public use a cor-
relative duty to make just compensation to the owner of the prop-
erty taken.”67 This concept is “an integral part of ‘the law of the 
land’ within the meaning of Article I, Section 19 of the North Car-
olina State Constitution.”68 

Based on these founding principles, the Bailey court held 
that the state had taken the “plaintiffs’ private property by passage 
of the Act.”69 The court reasoned that the plaintiffs were in a con-
tractual relationship with the state because, in consideration for 
their employment, they would be exempt from state taxes.70 The 
court held that the plaintiffs deserved just compensation because 
the Act was “in derogation of plaintiffs’ rights established through 
the retirement benefits contracts and thus constitutes a taking of 
their private property.”71 From Bailey and its progeny, the following 
legal framework emerged: if a state has previously, through legisla-
tion, granted a privilege to do something or receive a tangible ben-
efit, and such a right was given in consideration for something in 
return from the grantee, then the state (grantor) and the individual 
(grantee) have entered into a contract.72 This contract exists as a 

 
 64. U.S. CONST. amend. V. 
 65. Lynch v. United States, 292 U.S. 571, 579 (1934). 
 66. Den ex dem. Trs. of Univ. of N.C. v. Foy, 5 N.C. (1 Mur.) 58, 63 (N.C. Ct. Conf. 
1805). 
 67. Long v. City of Charlotte, 306 N.C. 187, 196, 293 S.E.2d 101, 107 (1982), superseded 
by statute, 1981 N.C. Sess. Laws 1382, 1402, as recognized in Kirby v. N.C. Dep’t of Transp., 
368 N.C. 847, 786 S.E.2d 919 (2016). 
 68. Long, 306 N.C. at 196, 293 S.E.2d at 107–08. 
 69. Bailey v. State, 348 N.C. 130, 155, 500 S.E.2d 54, 69 (1998). 
 70. Id. 
 71. Id. 
 72. See id. at 153, 500 S.E.2d at 67. 
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property right which the state cannot take away without due process 
of law, which includes, but is not limited to, just compensation.73 

V. APPLYING BAILEY AND NORTH CAROLINA LAW TO THE NORTH 

CAROLINA FARM ACT OF 2019 

The Farm Act establishes a contractual relationship similar 
to the one envisioned in Bailey.74 This Comment will first establish 
a contractual relationship under the three-part test outlined by the 
U.S. Supreme Court.75 Next, this Comment will show that this con-
tractual relationship was unconstitutionally abridged by the North 
Carolina General Assembly such that the Farm Act amounted to a 
taking deserving of just compensation.76 

A. The Farm Act Creates a Contract Under the Bailey Framework 

Those who want to cultivate or distribute any hemp product 
in North Carolina must “obtain a license to cultivate hemp pursuant 
to” the Farm Act’s provisions and “must be a qualifying farmer pur-
suant to North Carolina General Statute section 105-164.13E(a) or 
a conditional qualifying farmer pursuant to section 105-
164.13E(b).”77 The Farm Act’s provisions require a person to: (1) 
“pay for an annual criminal background check;” (2) allow law en-
forcement “to enter all premises where hemp is cultivated or stored 
for the purpose of conducting physical inspections or ensuring 
compliance;” (3) furnish a $250,000 bond subject to discretionary 
adjustments by the Commissioner of Agriculture; (4) submit to cor-
rective action plans at the unbridled discretion of the North Caro-
lina Hemp Commission; and (5) adhere to agricultural require-
ments under the two aforementioned articles.78 To comply with the 
statute, a farmer must have an annual farming income of over 
$10,000.79 If a farmer does not meet this requirement, he may apply 
for a conditional exemption certificate, which requires the 

 
 73. Id. at 154, 500 S.E.2d at 68. 
 74. See generally Bailey v. State, 348 N.C. 130, 141, 500 S.E.2d 54, 60 (1998). 
 75. See U.S. Trust Co. v. New Jersey, 431 U.S. 1, 23–24 (1977). 
 76. Cf. Bailey, 348 N.C. at 155, 500 S.E.2d at 68–69. 
 77. S.B. 315 § 106-568.53A(a)–(b). 
 78. Id. at §§ 106-568.53A(c), (d)(2), 106-568.55A, 106-568.55B. 
 79. N.C. GEN STAT. § 105-164.13E(a) (2019). Farmers may also qualify if they have “an 
average annual income from farming operations for the three preceding taxable years of 
ten thousand dollars ($10,000) or more.” Id. 
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individual to certify that they intend “to engage in farming opera-
tions . . . and that the person will timely file state and federal income 
tax returns that reflect income and expenses incurred from farming 
operations during the taxable years that the conditional exemption 
certificate applies.”80 Furthermore, under the certificate, the indi-
vidual must document items purchased for maintaining a farming 
operation for the time covered by the conditional exemption and 
may have to comply with Secretary requests for additional infor-
mation. 81 

Similar to the requirement in Bailey where the government 
required state employees to be a part of a specified retirement sys-
tem in order to receive pension benefits,82 the Farm Act requires 
prospective farmers to fall under specific categories of farmers in 
order to cultivate hemp.83 First, the government in Bailey required 
employees to be affiliated with one of several benefit systems before 
they could be considered for any pension benefits.84 Now, the Gen-
eral Assembly  requires potential hemp farmers to either be a qual-
ifying farmer or a conditional qualifying farmer under an exemp-
tion certificate before they can be considered for a license to grow 
hemp.85 Second, the plaintiffs in Bailey had to contribute a percent-
age of their salary to any one of these retirement systems through 
payroll deduction.86 This is analogous to the Farm Act, which re-
quires that farmers must pay for a $250,000 bond to the state, a 
criminal background check, and other miscellaneous fees.87 Fur-
thermore, both parties are forced to contribute part of their income 
to the continuance of a retirement system88 or licensing commis-
sion.89 Third, in Bailey, the government imposed additional require-
ments, such as requiring plaintiffs to work a “predetermined 
amount of time in public service before they [were] eligible for re-
tirement benefits.”90 Now, the General Assembly has imposed 

 
 80. Id. § 105-164.13E(b). 
 81. Id. 
 82. Bailey v. State, 348 N.C. 130, 136–37, 500 S.E.2d 54, 57–58 (1998). 
 83. S.B. 315 § 106-568.53A(b). 
 84. Bailey, 348 N.C. at 136–37, 500 S.E.2d at 57–58. 
 85. S.B. 315 § 106-568.53A(b). 
 86. Bailey, 348 N.C. at 136–37, 500 S.E.2d at 57–58. 
 87. S.B. 315 §§ 106-568.53A(c), 106-568.55A. 
 88. Bailey, 348 N.C. at 136–37, 500 S.E.2d at 57–58. 
 89. S.B. 315 § 106-121(g). 
 90. Bailey, 348 N.C. at 138, 500 S.E.2d at 58. 
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additional requirements, such as requiring farmers to allow law en-
forcement full access to their premises and subjecting themselves to 
corrective action plans at the discretion of the self-governed Hemp 
Commission.91 

Because of all of the conditions the government imposed on 
the plaintiffs in Bailey, the North Carolina Supreme Court found in 
that case that the employees were vested in the retirement system 
and that their relationship was contractual.92 The majority in Bailey 
held that where there is a “legislative grant under which rights have 
vested,” there is a contract.93 Today, the “basis of action”94 for hemp 
farmers across the state arose from the General Assembly granting 
these farmers the legal right to cultivate, grow, and distribute legal 
hemp products in Senate Bill 313 in 2015, which included smokable 
hemp.95 For these reasons, North Carolina courts would likely hold 
that hemp growers are in a contractual relationship with the state. 
Had the General Assembly not enacted this legislation, North Car-
olinians would not have cultivated hemp, would not have relied on 
this farming operation for financial stability for approximately four 
years, and would not have been forced into finding an alternative 
method to support them and their families. 

B. State Action Unconstitutionally Impaired Contracts With Hemp 
Growers in North Carolina 

As discussed previously, not all modifications or changes to 
contractual obligations are unconstitutional.96 As the U.S. Supreme 
Court has held, only a “substantial impairment” of a contractual re-
lationship is unconstitutional.97 The Bailey court found that $100 
million in losses of expected income to the plaintiffs constituted 
substantial impairment,98 but it appears that this prong involves at 

 
 91. S.B. 315 §§ 106-568.53A(d)(2), 106-568.55B. 
 92. Bailey, 348 N.C. at 150, 500 S.E.2d at 66. 
 93. Id. at 145, 500 S.E.2d at 62 (quoting Ogelsby v. Adams, 268 N.C. 272, 273–74, 150 
S.E.2d 383, 385 (1966)). 
 94. Id. at 145, 500 S.E.2d at 62 (quoting Ogelsby, 268 N.C. at 273–74, 150 S.E.2d at 385). 
 95. S.B. 313, Gen. Assemb., 2015 Sess. (N.C. 2015). 
 96. U.S. Trust Co. v. New Jersey, 431 U.S. 1, 16 (1977) (quoting El Paso v. Simmons, 
379 U.S. 497, 506–07 (1965) (“[I]t is not every modification of a contractual promise that 
impairs the obligation of contract under federal law.”). 
 97. Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 244–45 (1978). 
 98. Bailey, 348 N.C. at 151, 500 S.E.2d at 66. 
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least some ad hoc balancing.99 Statistically, “[a]s of July 2018, there 
were 348 licensed [hemp] growers on 4,548 licensed acres and in 
1,630,485 square feet of indoor greenhouse space.”100 Furthermore, 
“[a]s of January 2019, there were well over 500 licensed growers in 
NC.”101 The hemp grown in North Carolina must be below the fed-
eral limit of tetrahydrocannabinol (“THC”) content, which is 
0.3%.102 The hemp is then transmitted to “large processing facili-
ties,” where it is “processed into various CBD [cannabidiol] prod-
ucts . . . .”103 These products are then transported to cannabidiol 
(“CBD”) dispensaries nationwide, and are also “sold in hundreds of 
tobacco shops, convenience stores, and pharmacies.”104 In addition 
to licensing fees and bond requirements imposed by the General 
Assembly,105 hemp growers have their own overhead costs.106 Hemp 
can cost over $15,000 an acre to produce,107 and farmers tend to 
farm five to ten acres of hemp in order to generate a sufficient 
profit.108 According to a North Carolina local news team, “[s]ome 
farmers said they can make between $20,000 to $30,000 an acre with 
a good hemp crop.”109 

With the large amount of income that hemp production is 
expected to bring to the state, a new organization is working to 
“put[] North Carolina farmers at the forefront of the rapidly 
 
 99. See Allied Structural Steel Co., 438 U.S. at 245 (“[Substantial] impairment . . . will 
push the inquiry to a careful examination of the nature and purpose of the state legislation. 
The severity of an impairment of contractual obligations can be measured by the factors 
that reflect the high value the Framers placed on the protection of private contracts.”). See 
generally John R. Vile, Ad Hoc Balancing, THE FIRST AMENDMENT ENCYCLOPEDIA (2009), 
https://www.mtsu.edu/first-amendment/article/888/ad-hoc-balancing. 
 100. INDUSTRIAL HEMP/CBD ISSUES, supra note 3, at 1. 
 101. Id. 
 102. Id. 
 103. Id. 
 104. Id. 
 105. S.B. 315, Gen. Assemb., 2019 Sess. § 106-568.55A (N.C. 2019). 
 106. Joe Johnson, Hundreds Want to Grow Hemp in North Carolina. But ‘a lot . . . Can Go 
Wrong,’ NEWS & OBSERVER (Mar. 8, 2019, 5:00 PM), https://www.newsobserver.com/ 
news/local/article226926959.html. 
 107. Id. (“Growing hemp could cost upwards of $15,000 per acre, according to N.C. 
State University researchers. Plants can range in cost from $5 to $7.50 or more. About 1,500 
plants per acre is the most that can comfortably be planted . . . .”). 
 108. Brad Carlson, Hemp Gains Ground Among Farmers, CAPITAL PRESS (Apr. 4, 2019), 
https://www.capitalpress.com/nation_world/profit/hemp-gains-ground-among-farmers/arti-
cle_95d19f10-5233-11e9-87d2-a7a0ac7ef200.html. 
 109. Taylor Knopf, Hemp production, slowly gaining support, could hit road block, N.C. 
HEALTH NEWS (June 5, 2019), https://www.northcarolinahealthnews.org/2019/06/ 
05/hemp-cbd-production-could-hit-road-block. 
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growing East Coast hemp industry.”110 Green Root Extraction Ser-
vices is an alliance that would “increase access to national markets” 
and provide “a farmer-to-farmer support network” in North Caro-
lina and surrounding states.111 However, if the Farm Act is passed, 
the lion’s share of hemp growers’ operations’ would have to be shut 
down, or those growers could face civil or criminal forfeiture.112 Pro-
ponents of the Farm Act would likely argue that because the bill still 
allows other legal hemp products to be sold, such as fibers, paint, 
cosmetics, and more,113 that the bill is not a “substantial impair-
ment,” but merely a “[m]inimal alteration.”114 However, in Bailey, 
the tax exemptions at issue were only one condition of the contrac-
tual relationship under the retirement systems. Although most con-
ditions remained unchanged, the court still found the removal of 
the exemptions to be a substantial impairment.115 Therefore, North 
Carolina courts would likely find the removal of smokable hemp, 
although only one condition of the bill, a substantial impairment of 
the contractual relationship between the state and hemp growers.116 

C. The Impairment was Unreasonable and Unnecessary in Serving 
an Important Public Purpose 

The U.S. Supreme Court has recognized that the state, un-
der its police powers, may exercise its powers to promote “the com-
mon weal[th], or [as] necessary for the general good of the public, 
though contracts previously entered into” if reasonable and neces-
sary.117 In evaluating whether the General Assembly’s impairment 
of its contractual obligations with its citizens was reasonable and 
necessary, a “complete deference to a legislative assessment of rea-
sonableness and necessity” is inappropriate because the General As-
sembly wants to protect North Carolina’s law enforcement.118 As a 

 
 110. Heather Wilkerson, North Carolina Farmers Embrace Hemp as the Market for Tobacco 
Dwindles, GREEN ENTREPRENEUR (June 11, 2019), https://www.greenentrepreneur.com/ar-
ticle/334739. 
 111. Id. 
 112. S.B. 315, Gen. Assemb., 2019 Sess. §§ 106-568.66–.67 (N.C. 2019). 
 113. Id. at § 106-568.51. 
 114. Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 244–45 (1978). 
 115. See Bailey v. State, 348 N.C. 130, 146, 500 S.E.2d 54, 63 (1998). 
 116. See id. at 146, 500 S.E.2d at 63. 
 117. Manigault v. Springs, 199 U.S. 473, 480 (1905). 
 118. Bailey, 348 N.C. at 151, 500 S.E.2d at 66 (quoting U.S. Trust Co. v. New Jersey, 431 
U.S. 1, 25–26 (1977)). 
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result of the passage of Senate Bill 313, the advent of hemp produc-
tion has complicated law enforcement searches and seizures of ma-
rijuana.119 Marijuana is still illegal at both the state and federal level, 
and maintaining marijuana arrests serves an important public pur-
pose.120 

Regardless of the importance of the public purpose pur-
ported by the state, the means of serving that purpose must be rea-
sonable and necessary.121 The Bailey court concluded that the gov-
ernment’s removal of the tax exemptions was unnecessary because 
there were several alternatives to its decision, which made said de-
cision inessential to serving the public purpose raised by the gov-
ernment.122 One possible solution that would avoid abridging prop-
erty rights would be to improve the field tests utilized in seizures of 
marijuana. The State Bureau of Investigation states “[t]here is cur-
rently no field test which distinguishes the difference” between ma-
rijuana and hemp.123 Furthermore, the state crime laboratory does 
not conduct the quantified testing to measure the amount of THC 
within the product.124 Quantified testing is necessary because alt-
hough both marijuana and hemp contain THC, marijuana contains 
percentages upwards of twenty percent,125 while hemp is federally 
limited to 0.3 percent.126 However, there are laboratories that con-
duct limited quantified testing within the NC Department of Agri-
culture, as well as other private labs in Durham, North Carolina and 
elsewhere.127 As previously noted, the North Carolina Supreme 
Court established that a state may not “impose a drastic impairment 

 
 119. See INDUSTRIAL HEMP/CBD ISSUES, supra note 3. 
 120. See generally 21 U.S.C. § 812 (2018); INDUSTRIAL HEMP/CBD ISSUES, supra note 3, 
at 1–2. 
    121.    Bailey, 348 N.C. at 141, 500 S.E.2d at 60. 
 122. Id. at 152, 500 S.E.2d at 67 (quoting U.S. Trust Co., 431 U.S. 1, 30 (1977)) (“[T]he 
state could have achieved this goal without impairing the contractual obligations of plain-
tiffs. Two of the most obvious ways would have been either to exempt federal employees or 
to apply the exemption cap prospectively only to those state and local employees whose 
retirement benefits had not yet vested. Thus, we hold the Act . . . was not ‘essential’ because 
‘a less drastic modification’ of the State’s exemption plan was available.”). 
 123. INDUSTRIAL HEMP/CBD ISSUES, supra note 3. 
 124. Id. 
 125. Average THC Strength Over Time: A 50-Year Look at Marijuana Potency, 
MARIJUANABREAK.COM, https://www.marijuanabreak.com/average-thc-content-over-the-years 
(last updated Mar. 4, 2020). 
 126. Agriculture Improvement Act of 2018, Pub. L. No. 115-334, § 297A, 132 Stat. 4990, 
4908 (2018); INDUSTRIAL HEMP/CBD ISSUES, supra note 3, at 1. 
 127. INDUSTRIAL HEMP/CBD ISSUES, supra note 3, at 1. 
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when an evident and more moderate course would serve its pur-
poses equally well.”128 Here, asking the General Assembly to find 
additional laboratories that conduct quantified testing of THC is a 
“moderate course” which equally serves the purpose of keeping the 
public safe.129 Therefore, North Carolina courts would likely hold 
that the General Assembly’s conduct in addressing the concerns 
raised by law enforcement was unreasonable and unnecessary to 
solving those concerns.130 

D. Retracting the Right to Cultivate Smokable Hemp Amounts to a 
Taking Deserving of Valuable Compensation 

It must then be determined what recourse hemp farmers 
have against the state if the relationship between the state and 
hemp growers is considered contractual in nature.131 The Four-
teenth Amendment commands that no state shall deprive any per-
son of property without due process of law. Because the Fourteenth 
Amendment incorporates  the “Takings Clause” of the Fifth 
Amendment, which mandates just compensation when private 
property is taken for public use, certified North Carolina hemp 
farmers deserve some sort of financial compensation if the General 
Assembly retracts their contractual property right.132 As the North 
Carolina Supreme Court has recognized, government agencies that 
take private property for public use have a duty to provide adequate 
compensation.133 The Bailey court believed the plaintiffs deserved 
just compensation because, in “consideration for their employ-
ment,” North Carolina offered them state tax exemptions, and so 
the legislation dissolving these exemptions was equivalent to a tak-
ing of actual property in the eyes of the court.134 Similarly, hemp 
farmers have abided by the state’s requirements in order to obtain 
a license, resulting in financial and personal obligations.135 Individ-
uals who have grown hemp since 2015 have justifiably relied on the 
state in cultivating hemp, and as it stands, this legislation would be 

 
 128. U.S. Trust Co. v. New Jersey, 431 U.S. 1, 31 (1977). 
 129. Id. 
 130. Id. at 53–54. 
 131. See supra Part V, Section a. 
 132. U.S. CONST. amend. V; amend. XIV. 
 133. Long v. City of Charlotte, 306 N.C. 187, 195–96, 293 S.E.2d 101, 107 (1982). 
 134. Bailey v. State, 348 N.C. 130, 155, 500 S.E.2d 54, 69 (1998). 
 135. See supra Part V, Section a. 



AL-HENDY_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/25/2020  11:43 AM 

2020] SMOKABLE HEMP IN NORTH CAROLINA 387 

a major financial obstacle. If the Farm Act passes, farmers would be 
prohibited from growing smokable hemp beginning in May 2020.136 
This would unfairly force farmers, who began a new hemp crop in 
the past few months,137 to destroy their hemp crops, thereby forfeit-
ing time, effort, and potential profits. 

If the Farm Act passes without judicial review, hemp growers 
might still have an inverse condemnation claim.138 Because hemp 
farmers’ right to use their land would be substantially impaired, 
they would be “entitled to recover to the extent of the diminution 
in [the] property’s value.”139 The formula for this recovery “is the 
difference in the fair market value of the property immediately be-
fore and immediately after the taking.”140 For the farmers to win on 
this claim, they would need to show a “substantial interference with” 
their property rights and “that the interference caused a decrease 
in the fair market value of [their] land as a whole.”141 Because in-
verse condemnation claims do not require a showing of negli-
gence,142 hemp farmers would only need to show evidence of the 
market values of their land while they cultivated hemp as well as a 
reduction of those values after the Farm Act is passed.143 

VI. CONCLUSION 

Although marijuana remains an illegal drug in the majority 
of the nation, hemp is not.144 Hemp has scientifically proven bene-
fits, as hemp is a source of protein, unsaturated fats such as omega-

 
 136. Vaughan, supra note 17. 
 137. See generally Naresh, Growing Hemp, CLIMATE COLAB (March 29, 2016), 
https://www.climatecolab.org/contests/2016/materials-matter/c/proposal/1330112 
(Hemp “matures in about three to four months.”). 
 138. See David R. Baker, The California Rule that Doomed PG&E: Inverse Condemnation, 
BLOOMBERG (Jan. 15, 2019), https://www.bloomberg.com/news/articles/2019-01-15/the-
california-rule-that-doomed-pg-e-inverse-condemnation (explaining that inverse condem-
nation claims arise where private property is damaged by governmental or other agencies 
attempting to provide a public service). 
 139. Long v. City of Charlotte, 306 N.C. 187, 201, 293 S.E.2d 101, 110–11 (1982). 
 140. Id. at 201, 293 S.E.2d at 111. 
 141. Kirby v. N.C. Dep’t of Transp., 368 N.C. 847, 856, 786 S.E.2d 919, 926 (2016). 
 142. Baker, supra note 138. 
 143. See Fain, supra note 41. 
 144. See Phillip Smith, How Hemp Legalization Has Made It Much Harder to Prosecute People 
for Marijuana, SALON (Sept. 10, 2019, 11:30 AM), https://www.salon.com/201 
9/09/10/how-hemp-legalization-has-made-it-much-harder-to-prosecute-people-for-mariju-
ana_ partner. 
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3 fatty acids, fiber, and vitamins.145 Hemp has also been proven to 
treat ailments such as Parkinson’s disease, Alzheimer’s, multiple 
sclerosis, arrhythmias, type two diabetes, rheumatoid arthritis, and 
more.146  

Taking away the right to cultivate hemp because of its indis-
tinguishable resemblance to marijuana unfairly subjects hemp 
farmers to the war on drugs. Why should law-abiding state citizens 
bear the burden of unforeseen law enforcement problems? What 
fair justification is there to categorize individual hard-working fam-
ilies with the conspirators of criminal enterprises? The livelihoods 
of many farmers and their families are at stake.147 By passing this 
legislation, the General Assembly is attempting to preclude the 
North Carolina judicial system from finding this practice unconsti-
tutional. The General Assembly, by demanding several logistical re-
quirements from hemp farmers, has established a contractual rela-
tionship with its citizens, and cannot on its own eviscerate this 
relationship.148 The decision of whether hemp farmers can con-
tinue to grow hemp in 2020 should be decided by a court of law 
instead of being unilaterally decided by the 170 members of the 
General Assembly.149 

 
 

 
 145. See generally Cathleen Crichton-Stuart, Health Benefits of Hemp Seeds, MEDICAL NEWS 

TODAY (Sept. 11, 2018), https://www.medicalnewstoday.com/articles/323037.php. 
 146. Id. 
 147. See Knopf, supra note 109. 
 148. See discussion supra Part V, Section a. 
 149. See General Assembly, NC.GOV, https://www.nc.gov/agency/general-assembly (last 
visited Oct. 26, 2019). 
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