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  THE SECTION 230 STANDOFF: SAFE HARBOR 
ROLLBACKS WOULD NOT SOLVE ALLEGED 

“ANTI-CONSERVATIVE BIAS” IN SOCIAL MEDIA 
CONTENT MODERATION 

KATIE MELLINGER† 

From Myspace Top Eight and AOL Instant Messenger to 
Snapstreaks and Instagram influencers,1 social media2 has 
evolved into a borderless communal network that allows users 
from all around the world to instantaneously post and engage 
with boundless content and one another. As of January 2019, 
more than three billion people across the globe actively used so-
cial media, with a forty-five percent population penetration rate.3 

 
 † Katie Mellinger is a second-year law student at Wake Forest University School of Law, 
concentrating in communications law and policy. She studied journalism and political science at 
the University of Florida. Katie would like to thank her family and friends, as well as the UF Col-
lege of Journalism and Communications and Wake Forest faculties, for supporting her passion 
for media and communications. She extends special thanks to Professor Frank LoMonte for 
sparking her interest in social media law and to Professor David Levine for his support during 
the drafting process.  
 1. See generally Danah Boyd, Friends, Friendsters, and Top 8: Writing community into being on 
social network sites, 11 FIRST MONDAY (2006), https://firstmonday.org/ojs/index.php/fm/arti-
cle/download/1418/1336?inline=1; Chavie Lieber, How and why do influencers make so much money? 
The head of an influencer agency explains., VOX (Nov. 28, 2018), https://www.vox.com/the-
goods/2018/11/28/18116875/influencer-marketing-social-media-engagement-instagram-yout 
ube; Taylor Lorenz, Teens explain the world of Snapchat’s addictive streaks, where friendships live or die, 
BUS. INSIDER (Apr. 14, 2017), https://www.businessinsider.com/teens-explain-snapchat-streaks-
why-theyre-so-addictive-and-important-to-friendships-2017-4; Julia Sklar, AOL Instant Messenger 
Made Social Media What It Is Today, MIT TECH. REV. (Dec. 14, 2017), https://www.technolo-
gyreview.com/s/609769/aol-instant-messenger-made-social-media-what-it-is-today. 
 2. Merriam-Webster’s Dictionary defines “social media” as “forms of electronic communi-
cation (such as websites for social networking and microblogging) through which users create 
online communities to share information, ideas, personal messages, and other content (such as 
videos).” Social media, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/so-
cial%20media (last visited Feb. 18, 2020). 
 3. Simon Kemp, Digital 2019: Global Internet Use Accelerates, WE ARE SOCIAL (Feb. 18, 2020), 
https://wearesocial.com/blog/2019/01/digital-2019-global-internet-use-accelerates. 
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Social media’s social domination has shattered standard 
communications models4 because social media platforms serve 
as intermediaries for speakers to engage with hundreds or even 
thousands more consumers than before.5 The modern social me-
dia communications model has led to an influx of information 
with some newsworthy, creative, political, and even unsavory con-
tent. To address the onslaught of information, Congress enacted 
the Communications Decency Act of 1996 (“CDA”).6 The CDA 
aimed to curtail the spread of indecent and obscene material 
online, specifically among children.7 To further this goal, Con-
gress added Section 230 to the CDA, which enabled platforms to 
monitor and regulate content and provided platforms with dis-
cretion to determine what content warranted restriction because 
of its offensive nature.8 

Recently, Section 230 gained significant national atten-
tion because of increased congressional and presidential scrutiny 
concerning social media’s alleged “anti-conservative bias” relat-
ing to content moderation.9 The anti-conservative bias argument 
suggests that social media companies are more apt to restrict 
content posing conservative viewpoints than content embracing 
liberal philosophies.10 

This Comment explores social media content moderation 
and the anti-conservative bias movement. Part I explains the de-
velopment of Section 230. Part II discusses current legal chal-
lenges to Section 230 relating to the anti-conservative bias argu-
ment, while Part III discusses bipartisan political pressures to 

 
 4. Sheila Sasser et al., Marketing in an Interactive World: The Evolving Nature of Communication 
Processes Using Social Media, in HARNESSING THE POWER OF SOCIAL MEDIA AND WEB ANALYTICS 29, 
31 (Anteneh Ayanso & Kaveepan Lertwachara eds., 2014), https://www.researchgate.net/publi-
cation/262299968_Marketing_in_an_Interactive_World_The_Evolving_Nature_of_Communi-
cation_Processes_Using_Social_Media/link/02e7e5373d1f2ec4c8000000/download. 
 5. See Reno v. ACLU, 521 U.S. 844, 850–53 (1997). 
 6. VALERIE C. BRANNON, CONG. RESEARCH SERV., LSB10306, LIABILITY FOR CONTENT 

HOSTS: AN OVERVIEW OF THE COMMUNICATION DECENCY ACT’S SECTION 230 1–2 (2019). 
 7. The Communications Decency Act, 47 U.S.C. § 230 (2000); see also Reno v. ACLU – 
Challenge to Censorship Provisions in the Communications Decency Act, ACLU (Feb. 18, 2020), 
https://www.aclu.org/cases/reno-v-aclu-challenge-censorship-provisions-communications-de-
cency-act (noting that most of the CDA was struck down as unconstitutional in Reno v. ACLU). 
 8. Id. 
 9. Sue Halpern, The Search For Anti-Conservative Bias on Google, NEW YORKER (Dec. 19, 
2018), https://www.newyorker.com/tech/annals-of-technology/the-search-for-anti-conservativ 
e-bias-on-google. 
 10. Id. 
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regulate social media companies. Part IV analyzes Facebook’s, 
Twitter’s, and YouTube’s community standards and content 
moderation policies and subsequently examines the potential 
implications of diminishing the protections Section 230 pro-
vides. Part V posits that Section 230 should be preserved to safe-
guard the internet because limiting or eradicating the statute 
would do little to address content moderation concerns and 
would pose significant practical problems. 

I. A DEEP DIVE INTO SECTION 230 

Also known as the “Good Samaritan Provision,” Section 
230 grants interactive computer services,11 including social me-
dia platforms, safe harbor protection12 from liability arising from 
user-generated content.13 The provision also grants platforms the 
capability to restrict “material that the provider or user considers 
obscene, lewd, lascivious, filthy, excessively violent, harassing, or 
otherwise objectionable, whether or not such material is consti-
tutionally protected” without the potential of civil liability.14 

 
 11. 47 U.S.C. § 230(f)(2) (2018).  
   
  “The term ‘interactive computer service’ means any information service, sys-

tem, or access software provider that provides or enables computer access by 
multiple users to a computer server, including specifically a service or system 
that provides access to the Internet and such systems operated or services of-
fered by libraries or educational institutions.” 

   
   Id. 
 12. 47 U.S.C. § 230(c)(1) (2018) (“No provider or user of an interactive computer service 
shall be treated as the publisher or speaker of any information provided by another information 
content provider.”). 
 13. See generally Isabella Hislop, Social media law: user-generated content, LEXOLOGY (May 7, 
2019), https://www.lexology.com/library/detail.aspx?g=a18c38a4-63e8-40c4-a979-371ed 4abb 
9f0 (indicating that user-generated content is synonymous with third-party content). 
 14. 47 U.S.C. § 230(c)(2) (2018)  
   
  (“No provider or user of an interactive computer service shall be held liable 

on account of— (A) any action voluntarily taken in good faith to restrict access 
to or availability of material that the provider or user considers to be obscene, 
lewd, lascivious, filthy, excessively violent, harassing, or otherwise objectiona-
ble, whether or not such material is constitutionally protected . . . .”). 
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A. Early Case Law Creates Chaos for Content Moderators 

Congress enacted Section 230 after several online content 
moderation cases established precedent that would essentially 
force platforms to refrain from regulating posts to avoid liability 
for user-generated content.15 In Cubby, Inc. v. CompuServe, Inc., 
the Southern District of New York exempted an online platform 
from defamation liability because the platform did not moderate 
any of the content on its site.16 CompuServe, an electronic library 
site, hosted a journalism forum that was moderated by an inde-
pendent communications company.17 Rumorville, a third-party 
publication featured on the forum, published defamatory com-
ments about Cubby, Inc.18 Because CompuServe did not review 
any content before distributing it, the court determined that 
CompuServe did not know or have reason to know of Rumor-
ville’s defamatory content.19 Therefore, the court held that Com-
puServe was merely a distributor, and it could not be held liable 
for Rumorville’s defamatory statements.20 

In Stratton Oakmont, Inc. v. Prodigy Services Co., however, the 
New York Supreme Court imposed defamation liability on an 
online computer service that moderated content to ensure that 
it complied with the service’s guidelines.21 Prodigy published and 
edited an online financial consumer bulletin board where users 
could post statements regarding financial matters.22 Prodigy em-
ployed automatic screening software to assess posts and allowed 
its board leaders to remove content that violated Prodigy’s user 
guidelines.23 The court determined that Prodigy was liable for 
the third-party’s defamatory statements because Prodigy 

 
 15. CDA 230: Legislative History, ELEC. FRONTIER FOUND. (Oct. 1, 2019), https://www.eff. 
org/issues/cda230/legislative-history. 
 16. Cubby, Inc. v. CompuServe, 776 F. Supp. 135, 143 (S.D.N.Y. 1991). 
 17. Id. at 138. 
 18. Id. (stating that the remarks suggested that information published by Rumorville had 
been accessed “through some back door,” that the plaintiff had been “bounced” from his prior 
employer, and that the computer database platform was a “new start-up scam”). 
 19. Id. at 141. 
 20. Id. 
 21. Stratton Oakmont, Inc. v. Prodigy Servs. Co., No. 31063/94, 1995 WL 323710, at *5 
(N.Y. Sup. Ct. May 24, 1995) (“Prodigy’s conscious choice, to gain the benefits of editorial con-
trol, has opened it up to a greater liability than CompuServe and other computer networks that 
make no such choice.”). 
 22. Id. at *1. 
 23. Id. at *2. 
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exercised some control in regulating posts.24 The court noted 
that a publisher could be held liable even though it did not ex-
ercise complete control over content moderation.25 

The courts in Cubby and Stratton Oakmont diverged in des-
ignating liability because of how they defined the service provid-
ers’ functions—either as a “mere” distributor, like CompuServe, 
or a publisher, like Prodigy.26 The distinction between distribu-
tor and publisher presented a clear disincentive for online com-
puter services to regulate content because any regulation could 
subject the platform to third-party liability as a publisher. Accord-
ingly, platforms would need to forfeit content regulation to avoid 
potentially onerous lawsuits. 

B. Section 230 Resolves the Designation Disarray 

Section 230 countered this absurd trade-off by favoring 
policy goals that furthered the “continued development of the 
internet,” the preservation of “the vibrant and competitive free 
market . . . unfettered by Federal or State regulation,” the re-
moval of “disincentives for the development and utilization of 
blocking and filtering technologies,” and the “vigorous enforce-
ment of Federal criminal laws to deter and punish trafficking in 
obscenity, stalking, and harassment by means of computer.”27 
These policies influenced lawsuits following Section 230’s enact-
ment, which solidified the statute’s status as a safe harbor for ser-
vice providers. 

One of the first major lawsuits to invoke Section 230 was 
decided in 1997, a year after the statute’s enactment.28 In Zeran 
v. American Online, Inc., an internet user sued American Online, 
Inc. (“AOL”) for defamation and delayed removal of his phone 
number from a third-party post that advertised offensive t-shirts 
and accessories for purchase by phone.29 The Fourth Circuit ac-
cepted AOL’s use of Section 230 as a defense because the statute 
“preclude[s] courts from entertaining claims that would place a 

 
 24. Id. at *7. 
 25. Id. 
 26. See CDA 230: Legislative History, supra note 15. 
 27. 47 U.S.C. § 230(b)(1)–(5) (2012). 
 28. Zeran v. Am. Online, Inc., 129 F.3d 327 (4th Cir. 1997). 
 29. Id. at 329. 
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computer service provider in a publisher’s role.”30 The court dis-
missed Zeran’s claim, highlighting the policy that “free speech 
on the internet and self-regulation of offensive speech were so 
important that § 230 should be given immediate, comprehensive 
effect.”31 

Although the facts of Zeran presented an instance in 
which service providers would not be held liable for failing to 
suppress speech, the Fourth Circuit relied on Reno v. ACLU,32 
which addressed the converse issue of content restriction. In 
Reno, the U.S. Supreme Court found portions of the CDA overly 
broad but concluded that content restrictions that protect chil-
dren online are not a violation of free speech principles if the 
restrictions are narrowly tailored.33 Therefore, the Court held 
that certain speech can be justifiably suppressed to actualize 
more important policy goals.34 

The Ninth Circuit further elucidated the scope of Section 
230’s protection in Fair Housing Council of San Fernando Valley v. 
Roommates.com, LLC, in which the court noted “[a] website oper-
ator can be both a service provider and a content provider.”35 
According to the court: 

If [the website] passively displays content that is cre-
ated entirely by third parties, then it is only a service 
provider with respect to that content. But as to content 
that it creates itself, or is “responsible, in whole or in 
part” for creating or developing, the website is also a 
content provider.36 

Therefore, “a website may be immune from liability for some of 
the content it displays to the public but be subject to liability for 
other content.”37 Although the issue was seemingly settled, sup-
pression of speech through online content moderation is again 

 
 30. Id. at 330. 
 31. Id. at 335. 
 32. Reno v. ACLU, 521 U.S. 844, 874 (1997). 
 33. Id. at 874, 879. 
 34. See id. at 876. 
 35. Fair Hous. Council of San Fernando Valley v. Roommates.Com, LLC, 521 F.3d 1157, 
1162–63 (9th Cir. 2008). 
 36. Id. at 1162. 
 37. Id. at 1162–63. 



MELLINGER_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  1:06 PM 

2020] THE SECTION 230 STANDOFF 395 

up for debate in court, Congress, and the White House, with an 
emerging focus on limiting Section 230 to curtail social media’s 
alleged anti-conservative bias.38 

II. PRAGER UNIVERSITY LOSES IN COURT BUT LEADS 

CONSERVATIVE DIALOGUE 

Prager University (“PragerU”), a conservative non-profit 
organization, posts videos on YouTube to “provide conservative 
viewpoints and perspectives on public issues that it believes are 
often overlooked or ignored.”39 After YouTube placed age re-
strictions on some of PragerU’s videos, PragerU sued Google, 
YouTube’s parent company, in October 2017, alleging that 
Google violated PragerU’s freedom of speech .40 PragerU argued 
that by imposing age restrictions on its videos, YouTube discrim-
inated against PragerU’s conservative viewpoint, violating the 
site’s viewpoint-neutrality content moderation policy.41 
PragerU’s attorney, Eric George, stated, “Google and YouTube 
use[d] restricted mode filtering not to protect younger or sensi-
tive viewers from ‘inappropriate’ video content, but as a political 
gag mechanism to silence PragerU.”42 YouTube filed a motion to 
dismiss, citing Section 230 as a defense against PragerU’s claim, 
which the district court granted.43 

 
 38. See Margaret Harding McGill & Daniel Lippman, White House drafting executive order to 
tackle Silicon Valley’s alleged anti-conservative bias, POLITICO (Aug. 7, 2019, 3:07 PM), https://www. 
politico.com/story/2019/08/07/white-house-tech-censorship-1639051. 
 39. Prager Univ. v. Google LLC, No. 17-CV-06064-LHK, 2018 WL 1471939, at *1 (N.D. Cal. 
2018). 
 40. Id. at *1–2. 
 41. Id. at *2. 
 42. PragerU Takes Legal Action Against Google and YouTube for Discrimination, PRAGERU, 
https://www.prageru.com/press-release/prageru-takes-legal-action-against-google-and-youtube-
for -discrimination (last visited Oct. 1, 2019). 
 43. Billy Binion, PragerU’s Lawsuit Against Google Seeks To Rewrite the First Amendment, REASON 
(Sept. 2, 2019, 8:00 AM), https://reason.com/2019/09/02/pragerus-lawsuit-against-google-
seeks-to-rewrite-the-first-amendment. 



MELLINGER_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  1:06 PM 

396 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:3 

PragerU appealed,44 and the Ninth Circuit heard oral ar-
guments for the case on August 27, 2019.45 PragerU argued that 
YouTube should be subjected to First Amendment liability for 
content moderation, despite the service provider’s status as a pri-
vate entity and its unfettered ability to moderate content under 
Section 230.46 PragerU maintained that YouTube abridged its 
free speech because YouTube functions as if it were a state actor, 
carrying out an exclusive function as the world’s leading video 
publisher.47 

The court rejected PragerU’s First Amendment argument 
on February 26, 2020, holding that “[d]espite YouTube’s ubiq-
uity and its role as a public-facing platform, it remains a private 
forum, not a public forum subject to judicial scrutiny under the 
First Amendment.”48 PragerU failed to meet the First Amend-
ment claim’s state action element, which requires a suing party 
to show that their speech has been abridged by a state actor or 
private entity exercising “powers traditionally exclusively re-
served to the state.”49 YouTube and Google are private entities, 
not state actors, and video publishing has not traditionally been 
reserved exclusively to the state.50 Therefore, PragerU lacked the 
state action element necessary to establish a First Amendment 
cause of action against YouTube. Despite losing in the lower 
court and on appeal, PragerU shaped the landscape for congres-
sional and presidential action related to Section 230.51 

 
 44. Brief for Appellant at 65–66, Prager Univ. v. Google, LLC, No. 17-CV-06064-LHK, 2018 
WL (N.D. Cal. 2018), https://www.chamberlitigation.com/sites/default/files/cases/files/1818 
1818/Appellant%E2%80%99s%20Opening%20Brief%20--%20Prager%20Univer-
sity%20v.%20Googl e%20LLC%20%28Ninth%20Circuit%29%20.pdf. 
 45. Jacob Gershman, Conservative Group Argues First Amendment Should Apply to YouTube, 
WALL ST. J. (Aug. 27, 2019, 4:33 PM), https://www.wsj.com/articles/conservative-group-argues-
first-amendment-should-apply-to-youtube-11566937988. 
 46. Id.  
 47. Id. 
 48. Prager Univ. v. Google LLC, 951 F.3d 991 (9th Cir. 2020). 
 49. Jackson v. Metro. Edison Co., 419 U.S. 345, 352 (1974). 
 50. Prager Univ., 951 F.3d at 991 (citing Manhattan Cmty. Access Corp. v. Halleck, 139 S.Ct. 
1921, 1930 (2019)). 
 51. See Valerie Richardson, PragerU wages legal battle against YouTube over ‘censoring’ of con-
servative videos, WASH. TIMES (Aug. 28, 2019), https://www.washingtontimes.com/news/ 
2019/aug/28/prageru-fights-youtube-over-censoring-conservative; Tony Romm, White House so-
cial media summit not a ‘one and done,’ Trump’s allies say, WASH. POST (Aug. 28, 2019, 3:39 PM), 
https://www.washingtonpost.com/technology/2019/07/12/white-house-social-media-summit-
not-one-and-done-trumps-allies-say. 
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III. POLITICAL PROPOSALS TO LIMIT SECTION 230 

At congressional hearings in December 2018,52 April 
2019,53 and July 2019,54 Republican members of Congress al-
leged that social media companies were discriminating against 
conservative viewpoints when moderating content. “Steve 
Chabot, a Republican congressman from Ohio, explained [at a 
hearing questioning the Google CEO in December] that, when 
he searched for information about the Republican health-care 
bill or tax cuts, the articles that came up first were all negative.”55 
Ted Cruz, the Republican Chair of the Senate Judiciary Commit-
tee, has been one of the most ardent social media critics, assert-
ing that “what makes the threat of political censorship so prob-
lematic is the lack of transparency, the invisibility, the ability for 
a handful of giant tech companies to decide whether a particular 
speaker is disfavored.”56  

This criticism of content moderation crosses the political 
divide. Democratic Senator Elizabeth Warren echoed Cruz’s 
concerns, highlighting that her 2020 presidential campaign’s Fa-
cebook ads, which called for the dismantling of Facebook, were 
removed from the site.57 Although members of Congress have 
been vocal about content moderation abuses, evidence present-
ing abusive moderation of political content has been sparse and 
mostly anecdotal.58 

Despite the lack of evidence, Congress has suggested lim-
iting or completely eradicating Section 230.59 Nancy Pelosi, Dem-
ocratic Speaker of the House of Representatives, warned about 
impending rollbacks to Section 230, stating in April 2019 that the 
 
 52. Halpern, supra note 9. 
 53. David Shepardson, Facebook, Google Accused of Anti-conservative Bias at U.S. Senate Hearing, 
REUTERS (Apr. 10, 2019, 5:35 PM), https://www.reuters.com/article/us-usa-congress-so-
cialmedia/facebook-google-accused-of-anti-conservative-bias-at-u-s-senate-hearing-
idUSKCN1RM2SJ. 
 54. Amy Scott, GOP Puts Google Search On Trial In DC, NPR (July 16, 2019), https:// 
www.npr.org/2019/07/16/742308833/googles-search-bias-on-trial-in-washington. 
 55. Halpern, supra note 9. 
 56. Jessica Guynn, Ted Cruz Threatens to Regulate Facebook, Google and Twitter Over Charges of 
Anti-Conservative Bias, USA TODAY (Apr. 10, 2019, 4:00 PM), https://www.usatoday.com/story/n 
ews/2019/04/10/ted-cruz-threatens-regulate-facebook-twitter-over-alleged-bias/3423095002. 
 57. Mahita Gajanan, Facebook Removed Elizabeth Warren’s Ads for Calling the Breakup of Facebook, 
TIME (Mar. 11, 2019), https://time.com/5549467/elizabeth-warren-facebook-breakup-ads. 
 58. Guynn, supra note 56. 
 59. Id. 
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protection could be in jeopardy because of social media compa-
nies’ massive influence and the lack of transparency in their 
moderation methods.60 In June 2019, Republican Senator Josh 
Hawley  introduced the “Ending Support for Internet Censor-
ship Act”61 to propose “remov[ing] the immunity big tech com-
panies receive under Section 230 unless they submit to an exter-
nal audit that proves by clear and convincing evidence that their 
algorithms and content-removal practices are politically neu-
tral.”62 

In October 2019, the House of Representatives Commit-
tee on Energy and Commerce conducted a hearing on “Foster-
ing a Healthier Internet to Protect Consumers.”63 The Commit-
tee heard testimony given by internet scholars and Google and 
Reddit representatives to gather perspective about if and how 
Congress should amend the Section 230 protection.64 The Com-
mittee stressed the need for platform transparency and account-
ability while it questioned the panelists about content modera-
tion.65 In March 2020, a bipartisan group of Senators introduced 
the EARN IT Act, which would remove the automatic Section 230 
protection and allow platforms to “win back immunity by certify-
ing compliance with a set of best practices for detecting and re-
porting child sexual exploitation materials to law enforce-
ment.”66 

The executive branch also targeted social media compa-
nies in August 2019 when President Trump proposed to limit 

 
 60. Taylor Hatmaker, Nancy Pelosi warns tech companies that Section 230 is ‘in jeopardy,’ TECH 

CRUNCH (Apr. 12, 2019), https://techcrunch.com/2019/04/12/nancy-pelosi-section-230. 
 61. Ending Support for Internet Censorship Act, S. 1914, 116th Cong. (2019). 
 62. Senator Hawley Introduces Legislation to Amend Section 230 Immunity for Big Tech Companies, 
JOSH HAWLEY U.S. SENATOR FOR MO. (June 19, 2019, 3:35 PM), https://www.hawley.sen-
ate.gov/senator-hawley-introduces-legislation-amend-section-230-immunity-big-tech-company. 
 63. Hearing on “Fostering A Healthier Internet To Protect Consumer,” HOUSE COMM. ON ENERGY 

& COM. (Oct. 16, 2019), https://energycommerce.house.gov/committee-activity/hearings/hear-
ing-on-fostering-a-healthier-internet-to-protect-consumers (focusing on the growing use of the in-
ternet for crime, harassment, and terror group radicalization). 
 64. Id. 
 65. Energy and Commerce Committee, Fostering a Healthier Internet to Protect Consumers, 
YOUTUBE (Oct. 16, 2019), https://www.youtube.com/watch?v=DaACbUEenZo. 
 66. Lauren Feiner, Senators dispute industry claims that a bill targeting tech’s legal shield would 
prohibit encryption, CNBC (Mar. 11, 2020, 2:02 PM), https://www.cnbc.com/2020/03/11/sena-
tors-dispute-claim-that-section-230-revision-would-limit-encryption.html. 
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Section 230 by increasing agency control over service providers.67 
An executive order reportedly circulating the White House 
called “for the [Federal Communications Commission] to de-
velop new regulations clarifying how and when the law protects 
social media websites when they decide to remove or suppress 
content on their platforms.”68 According to CNN, the order 
would also require the Federal Trade Commission to open a pub-
lic complaint docket to collect allegations of anti-conservative 
bias.69 Although Section 230 has been the rhetorical target for all 
branches of government, no court, legislation, or executive or-
der has yet limited the statute’s power, nor should it. 

IV. CURTAILING SECTION 230 SAFE HARBOR 

PROTECTION WOULD PROVE PRACTICALLY 

PROBLEMATIC AND FAIL TO REMEDY ALLEGED ANTI-
CONSERVATIVE BIAS 

When Section 230 was adopted, the internet was consid-
ered “a unique and wholly new medium of worldwide human 
communication”70 because of its capability to “enable tens of mil-
lions of people to communicate with one another and to access 
vast amounts of information from around the world.”71 Web 
technology reached the public domain in 1993, and by 1995, 
only three percent of online users had even signed on to the in-
ternet.72 In 1996, the year Section 230 was enacted, consumers 
accessed the internet through dial-up, and social media was on 
the brink of existence.73 AOL emerged in 1997 and was quickly 

 
 67. Anglea Chen, What is Section 230 and Why Does Donald Trump Want to Change it?, MIT 

TECH. REV. (Aug. 13, 2019), https://www.technologyreview.com/s/614141/section-230-law-mod-
eration-social-media-content-bias. 
 68. Brian Fung, White House Proposal Would Have FCC and FTC Police Alleged Social Media Cen-
sorship, CNN (Oct. 1, 2019, 9:10 PM), https://www.cnn.com/2019/08/09/tech/ white-house-so-
cial-media-executive-order-fcc-ftc/index.html. 
 69. Id. 
 70. Reno, 117 S. Ct. at 2334. 
 71. Id. 
 72. World Wide Web Timeline, PEW RES. CTR. (Mar. 11, 2014), https://www.pewinternet.org/ 
2014/03/11/world-wide-web-timeline. 
 73. Mike Murphy, From dial-up to 5G: a complete guide to logging on to the internet, QUARTZ (Oct. 
29, 2019), https://qz.com/1705375/a-complete-guide-to-the-evolution-of-the-internet. 
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followed by Google in 1998.74 Myspace launched in 2003,75 Face-
book arose in 2004, YouTube in 2005, Twitter in 2006, Tumblr 
in 2007, Pinterest, Instagram in 2010, and Snapchat in 2011.76 
The influx of social media sites following Section 230’s enact-
ment emphasizes the statute’s success in fostering “the contin-
ued development of the internet.”77 

Currently, Facebook boasts 1.66 billion daily active us-
ers,78 Twitter has 152 million daily active users,79 and YouTube 
has more than two billion monthly logged-in users.80 The ab-
sence of third-party platform liability allowed the industry to 
thrive uninhibited. Imposing platform liability for third-party 
content and content moderation practices would yield destruc-
tive results, including diminished online communities and oner-
ous litigation. Additionally, it would fail to remedy any alleged 
anti-conservative bias because of the platforms’ contracted terms 
of service. 

A. Pernicious Implications of Eradicating Social Media Safe 
Harbor From Third-Party Liability 

i. Diminished Communities 

Social media has become much more than a tool for com-
munication. It has become a conduit of public health, a means 
of entertainment, and an educational resource.81 Most im-
portantly, social media has become a way to establish community 

 
 74. World Wide Web Timeline, PEW RES. CTR. (Mar. 11, 2014), https://www.pewinternet.org/ 
2014/03/11/world-wide-web-timeline. 
 75. Id. 
 76. Id. 
 77. 47 U.S.C. § 230(b)(1) (2012). 
 78. The Top 20 Valuable Facebook Statistics, ZEPHORIA, https://zephoria.com/top-15-valuable-
facebook-statistics (last visited Feb. 27, 2020). 
 79. Ingrid Lundgen, Twitter reports $1.01B in Q4 revenue with 152M monetizable daily active 
users, TECHCRUNCH (Feb. 6, 2020, 7:29 AM), https://techcrunch.com/2020/02/06/twitter-q4-
earnings. 
 80. YouTube for Press, YOUTUBE (Oct. 25, 2019), https://www.youtube.com/about/press. 
 81. Shannon Dosemagen & Lee Aase, How Social Media Is Shaking Up Public Health and 
Healthcare, HUFFINGTON POST (Jan. 27, 2016), https://www.huffpost.com/entry/how-social-me-
dia-is-shaki_b_9090102; Malay Saha, How Social Media Has Changed the Entertainment Experience, 
SOCIALNOMICS (Apr. 28, 2017), https://socialnomics.net/2017/04/28/how-social-media-has-
chang ed-the-entertainment-experience. 
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in the digital landscape.82 Limiting or eradicating Section 230 
would likely change the state of the internet by diminishing its 
communal quality.83 Exposing companies to massive liability be-
cause of third-party content and content regulation efforts would 
effectively resume the dilemma of identifying platforms as dis-
tributors or publishers, as exemplified in Cubby and Stratton Oak-
mont.84 

Companies may again experience the disincentive to reg-
ulate that Congress feared when it enacted Section 230. Modern 
platforms receive substantially more third-party submissions than 
their predecessors, which would make their potential for liability 
much greater.85 Consequently, the quality of online communities 
could diminish without the restriction of offensive content.86 So-
cial media companies currently apply community standards that 
guide content moderation and restriction.87 

Facebook’s Community Standards emphasize ensuring 
authenticity, safety, privacy, and dignity online.88 “The conse-
quences for violating [Facebook’s] Community Standards vary 
depending on the severity of the violation and the person’s his-
tory on the platform,” and could include warnings, posting re-
strictions, profile disabling, and notification to law enforce-
ment.89 

 
 82. Importance of Social Media Community and Growth of Influencers, STEPHENSON (May 23, 
2018), https://www.stephensonpersonalcare.com/blog/2018-05-23-importance-of-social-media -
community-and-growth-of-influencers. 
 83. Elizabeth Nolan Brown, Section 230 is the Internet’s First Amendment. Now Both Republicans 
and Democrats Want to Take It Away, REASON (July 29, 2019, 8:01 AM), https://reason.com/20 
19/07/29/section-230-is-the-internets-first-amendment-now-both-republicans-and-democrats-
want-to-take-it-away. 
 84. See Cubby, Inc. v. CompuServe, 776 F. Supp. 135 (S.D.N.Y. 1991); Stratton Oakmont, 
Inc. v. Prodigy Servs. Co., No. 31063/94, 1995 WL 323710 (N.Y. Sup. Ct. May 24, 1995); see also 
Adam Candeub, Social Media Platforms or Publishers? Rethinking Section 230, AM. CONSERVATIVE 
(June 21, 2019), https://www.theamericanconservative.com/articles/social-media-platforms-or-
publishers-rethinking-section-230. 
 85. See Candeub, supra note 84. 
 86. Brown, supra note 83. 
 87. Jillian C. York & Corynne McSherry, Content Moderation is Broken. Let Us Count the Ways, 
ELEC. FRONTIER FOUND. (Apr. 29, 2019), https://www.eff.org/deeplinks/2019/04/content-mod-
eration-broken-let-us-count-ways. 
 88. Community Standards, FACEBOOK, https://www.facebook.com/communitystandards/ 
introduction (last visited Oct. 1, 2019). 
 89. Id. 
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Twitter similarly prioritizes safety, privacy, and authentic-
ity,90 and preserves these communal traits through a three-tiered 
enforcement strategy: 1) targeting public posts; 2) private mes-
sages between users; and 3) maintaining social media accounts.91 
Although Twitter empowers community members “to under-
stand different sides of an issue and encourage dissenting opin-
ions and viewpoints to be discussed openly,” it will restrict con-
tent after assessing the following: whether the content is directed 
at an individual or group, whether the user has a history of vio-
lating Twitter’s policies, the severity of the violation, whether the 
content is in the legitimate public interest, and whether the re-
port against the content was filed by the target of the potential 
abuse or a bystander.92 

YouTube focuses on building a community based on trust 
and does so by suspending a creator’s privileges or terminating 
the creator’s account if the creator violates community norms by 
posting content that includes: nudity or sexual content; privacy 
violations; threats; harmful or dangerous content; hateful con-
tent; harassment and cyberbullying; violent or graphic content; 
vulgar language; spam; misleading metadata and scams; copy-
right violations; impersonation; or child endangerment.93 

Facebook’s, Twitter’s, and YouTube’s policies establish 
similar online social norms that promote communal harmony.94 
In addition to establishing behavioral standards, the platforms 
also explicitly describe methods of enforcing their standards, 
which promotes transparency within the content moderation 
process and demonstrates the platforms’ good faith.95 Although 
speech is imperative for community building, not all speech is 
conducive to communal welfare and should, therefore, be 

 
 90. The Twitter Rules, TWITTER, https://help.twitter.com/en/rules-and-policies/twitter-
rules (last visited Oct. 1, 2019). 
 91. Our Range of Enforcement Options, TWITTER, https://help.twitter.com/en/rules-and-pol-
icies/enforcement-options (last visited Feb. 26, 2020). 
 92. Our Approach to Policy Development and Enforcement Philosophy, TWITTER, https:// 
help.twitter.com/en/rules-and-policies/enforcement-philosophy (last visited Feb. 26, 2020). 
 93. Policies and Safety, YOUTUBE, https://www.youtube.com/about/policies/#communitc-
guidelines (last visited Feb. 26, 2020). 
 94. See Community Standards, supra note 88; Policies and Safety, supra note 91; Hateful Conduct 
Policy, TWITTER, https://help.twitter.com/en/rules-and-policies/hateful-conduct-policy (last vis-
ited Feb. 26, 2020). 
 95. See Community Standards, supra note 88; Our Range of Enforcement Options, supra note 91; 
Policies and Safety, supra note 93. 
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limited when it violates the rights of others.96 Without Section 
230 protections for good faith content restriction, online com-
munities would be overrun by anti-social, destructive speech, 
making social media undesirable for consumers. Although free 
speech is an essential right, particular policy concerns involving 
safety and welfare may sometimes outweigh its absolute preserva-
tion.97 

ii. Increased Litigation 

In addition to imposing onerous liability on platforms 
and degrading online communities, dismantling Section 230 
could inundate the courts with frivolous litigation. Because the 
social media market is dominated by a few high-earning, key 
companies, consumers could be enticed to file meritless claims 
against service providers, hoping to gain part of the platform’s 
profits through either initial proceedings or an eventual settle-
ment.98 These immediate practical implications question 
whether content neutrality is a sufficient policy incentive to dis-
rupt the internet as we know it and sacrifice the other beneficial 
purposes of Section 230, particularly those promoting techno-
logical development and market competition.99 By enacting Sec-
tion 230, Congress hoped that the liability waiver would encour-
age online growth and innovation.100 

Platforms may be able to invest more time and funding in 
projects that would enhance user experience online because 
platforms would not have to focus on preventing frivolous law-
suits.101 In this regard, Section 230 is especially helpful to smaller 
media companies or startups that likely cannot afford the cost of 
frivolous litigation, which can “exceed a startup’s valuation.”102 
 
 96. See Reno v. ACLU, 521 U.S. 844, 874–75 (1997). 
 97. See id. at 869, 875 (discussing situations in which the policy of protecting children 
trumps free speech protection). 
 98. See Michael Petricone, Why Dismantling Section 230 Would Shatter Free Speech and Innova-
tion, THE HILL (Nov. 30, 2019), https://thehill.com/blogs/congress-blog/politics/472 481-why-
dismantling-section-230-would-shatter-free-speech-and. 
 99. See id. 
 100. 47 U.S.C. § 230 (2018). 
 101. See Section 230 Cost Report, ENGINE, https://static1.squarespace.com/static/5716 
81753c44d835a440c8b5/t/5c8168cae5e5f04b9a30e84e/1551984843007/Engine_Primer_230 
cost2019.pdf (last visited Feb. 28, 2020) (Engine is a non-profit research foundation that focuses 
on startup support). 
 102. Id. 
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Although social media giants like Facebook and Twitter might 
be able to afford litigation defense, it is imperative to consider 
smaller companies that do not have comparable resources at 
their disposal.103 

B. Terms of Service Counteract Rollbacks on Immunity 

Although eradicating Section 230 would expose platforms 
to liability arising from third-party content, it would likely not 
resolve content moderation and restriction concerns involving 
anti-conservative bias. When creating a social media account, us-
ers must agree to the platform’s terms of service to use the plat-
form.104 Social media terms of service typically include a provi-
sion reserving the platform’s right to moderate and restrict 
content.105 

In Noah v. AOL Time Warner, Inc., a Muslim chatroom user 
sued AOL for not removing offensive content from an Islamic 
chatroom that degraded Islam and directly harassed the cha-
troom user.106 The court determined AOL could not be held lia-
ble for third-party posts and had sole discretion to restrict and 
moderate content because of the site’s membership agree-
ment.107 The membership agreement provided that AOL “re-
serve[s] the right to remove content that, in AOL’s judgment, does 
not meet its standards or does not comply with AOL’s current 
Community Guidelines.”108 The court declared contracts that in-
clude content moderation and restriction clauses are binding 
and give platforms discretion to restrict content that offends 
their accepted community standards.109 

Most social media platforms require consumers to agree 
to terms of service before accessing the platforms.110 Facebook’s 
 
 103. Id. 
 104. Elliot Harmon, Sen. Hawley’s “Bias” Bill Would Let the Government Decide Who Speaks, ELEC. 
FRONTIER FOUND. (June 20, 2019), https://www.eff.org/deeplinks/2019/06/sen-hawleys-bias-
bill-would-let-government-decide-who-speaks. 
 105. York & McSherry, supra note 87. 
 106. Noah v. AOL Time Warner, Inc., 261 F. Supp. 2d 532, 536 (E.D. Va. 2003). 
 107. Id. at 545. 
 108. Id. (emphasis added). 
 109. Id. 
 110. Terms of Service, FACEBOOK, https://www.facebook.com/terms.php (last visited Feb. 28, 
2020); Twitter Terms of Service, TWITTER, https://twitter.com/en/tos#update (last visited Feb. 28, 
2020); Terms of Service, YOUTUBE, https://www.youtube.com/static?gl=CA&template= terms (last 
visited Feb. 28, 2020). 
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terms of service provide that the platform “can remove or restrict 
access to content that is in violation of [Facebook’s terms of ser-
vice, community standards, and other terms and policies].”111 
Twitter’s terms of service similarly provide that the company “re-
serve[s] the right to remove Content that violates the User Agree-
ment, including for example, copyright or trademark violations, 
impersonation, unlawful conduct, or harassment.”112 YouTube’s 
terms of service provide a more extensive restriction clause 
which reads: 

YouTube reserves the right to decide whether Content 
violates these Terms of Service for reasons other than 
copyright infringement, such as, but not limited to, 
pornography, obscenity, or excessive length. YouTube 
may at any time, without prior notice and in its sole 
discretion, remove such Content and/or terminate a 
user’s account for submitting such material in viola-
tion of these Terms of Service . . . YouTube reserves 
the right to discontinue any aspect of the Service at 
any time.113 

Despite varying in length and style, Facebook’s, Twitter’s, 
and YouTube’s terms of service all mirror AOL’s membership 
agreement at issue in Noah.114 Accordingly, the contractual 
clauses provide the platforms with immunity from almost all lia-
bility stemming from content restriction. Therefore, even if Sec-
tion 230 were eradicated, social media platforms would likely still 
be able to restrict content without facing liability.115 

Although contracted terms of service generally provide 
platforms with relief from content restriction liability, the terms 
still leave platforms vulnerable to standard breach of contract 
claims. The Ninth Circuit determined that the theory of promis-
sory estoppel116 could evade Section 230’s liability barrier and 

 
 111. Terms of Service, FACEBOOK, supra note 110 (emphasis added). 
 112. Twitter Terms of Service, TWITTER, supra note 110 (emphasis added). 
 113. Terms of Service, YOUTUBE, supra note 110 (emphasis added). 
 114. Noah, 261 F. Supp. 2d at 536 (E.D. Va. 2003). 
 115. Id. at 545−46. 
 116. RESTATEMENT (SECOND) OF CONTRACTS § 90 (AM. LAW. INST. 1981)  
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provide parties with a potential contract claim against social me-
dia companies for content moderation practices.117 In its 2009 
decision Barnes v. Yahoo!, Inc., the Ninth Circuit held that prom-
issory estoppel does not implicate Section 230 because it does 
not seek to hold a platform liable as a publisher or distributor 
but as a breaching party to a contract.118 According to the court, 
“[c]ontract liability [] would come not from [the platform’s] 
publishing conduct, but from [the platform’s] manifest inten-
tion to be legally obligated to do something, which happens to 
be removal of material from publication.”119 The Ninth Circuit 
held that Section 230 did not preclude the contract claim, but 
the court did not rule on the merits and determine whether Ya-
hoo! actually was liable to the plaintiff on the basis of a promis-
sory estoppel breach of contract theory for failing to remove con-
tent from the site.120 

Although promissory estoppel might provide relief in 
suits based on a platform’s failure to remove material, it may not 
necessarily offer relief to individuals or organizations suing be-
cause of a platform’s restriction of material.121 Terms of service 
grant platforms discretion in restricting or removing content, 
and therefore, do not promise users the ability to post any and 
all content.122 Thus, a party would not be able to establish rea-
sonable reliance on a platform’s promise of hosting material be-
cause the platform never promised to host all material, but only 
material that did not offend community standards.123 

A social media platform’s ability to moderate content be-
cause of its Terms of Service is further supported by the fact that 

 
  (“A promise which the promisor should reasonably expect to induce action or 

forbearance on the part of the promisee or a third person and which does 
induce such action or forbearance is binding if injustice can be avoided only 
by enforcement of the promise. The remedy granted for breach may be limited 
as justice requires.”). 

 117. Barnes v. Yahoo!, Inc., 570 F.3d 1096, 1106 (9th Cir. 2009). Barnes sued Yahoo for fail-
ing to remove profiles that Barnes’ former boyfriend created on the defendant’s website; the 
profiles included Barnes’ contact information, nude photographs of Barnes that were taken with-
out her knowledge, and solicitations to engage in sexual intercourse. Id. at 1098. 
 118. Id. at 1107. 
 119. Id. 
 120. Id. at 1109. 
 121. See generally id. 
 122. See, e.g., Terms of Service, YOUTUBE, supra note 110. 
 123. See, e.g., Terms of Service, supra note 110 (last revised July 31, 2019). 
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social media platforms are privately owned, and therefore, are 
not required to provide a platform to all forms of speech.124 Alt-
hough social media sites allow free speech to flourish, they are 
not public forums that must allow unfettered constitutional 
speech.125 Unlike public forums, private platforms are not gov-
ernmentally controlled.126 Accordingly, as private entity created 
forums, social media sites can restrict speech. A rollback of Sec-
tion 230 would, therefore, fail to address concerns over alleged 
anti-conservative bias and instead place burdens on social media 
consumers, social media platforms, and the courts. 

V. CONCLUSION: PRESERVING SECTION 230 PRESERVES THE 

INTERNET AS WE KNOW IT 

A deep dive into Section 230’s history, purpose, and prac-
tical implications underscores the necessity of preserving its safe 
harbor protection for social media platforms. Section 230 settled 
the debate concerning whether online platforms should be clas-
sified as distributors or publishers and addressed inconsistency 
arising within case law concerning third-party liability. The stat-
ute removed “disincentives for the development and utilization 
of blocking and filtering technologies” and promoted the “con-
tinued development of the internet,” among other policy 
goals.127 Although Section 230 led to a robust internet commu-
nity and social media environment, it is under scrutiny in the ju-
dicial, legislative, and the executive branches, with an emerging 
focus on social media’s alleged anti-conservative bias when mod-
erating and restricting content. 

Even if there were evidence of anti-conservative bias in 
content moderation, dismantling Section 230 would not ade-
quately address the issue. It would instead cause a host of practi-
cal problems for social media platforms, courts, and consumers, 
including social media community degradation and the initia-
tion of frivolous lawsuits. Social media platforms can still legally 
restrict content based on their terms of service contracts with us-
ers. In allowing consumers to use their platforms, social media 

 
 124. Perry Educ. Ass’n v. Perry Educators’ Ass’n, 460 U.S. 37, 49 (1983). 
 125. Id. 
 126. Id. 
 127. 47 U.S.C. § 230 (2018). 
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sites reserve the right to remove content that does not comply 
with accepted community standards. Accordingly, rolling back 
Section 230 would fail to address alleged anti-conservative bias 
concerns. Section 230 should, therefore, be preserved to safe-
guard the state of the internet and promote its continued devel-
opment. 


