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SEEKING CLARITY IN THE TITLE IX CONFUSION: 
CROSS-EXAMINATION REQUIREMENT IN TITLE IX 

HEARINGS UNDER DUE PROCESS 

MANNING PEELER† 

I. INTRODUCTION 

s students returned to colleges and universities in August, they 
faced a stark reality: approximately twenty percent of all stu-

dents would experience an attempted or completed incident of 
nonconsensual sexual contact.1 For survivors of these attacks, the 
experience can be extremely traumatizing.2 To aid these students, 
universities can rely on Title IX of the Education Amendments Act 
of 1972 (“Title IX”) to provide a system in which student survivors 
of sexual assault can find justice without having to go through the 
criminal justice system.3 Universities that receive federal funding 
must provide investigatory, hearing, and decision processes for 
claims of sexual assaults made by members of the campus commu-
nity.4 While each individual university creates and maintains their 
own Title IX policies, all schools must comply with pertinent federal 
regulations.5  

 
  †  Manning Peeler is a second-year student at Wake Forest University School of Law 
with a B.A. from North Carolina State University in History. He would like to thank his 
parents, John Peeler and Susan Meng, for their support throughout the writing process. He 
would also like to thank the attorneys at the UNC Greensboro Office of General Counsel 
for sparking his interest in this subject and the Journal's editors for their guidance and tire-
less dedication to scholarly discourse. 
 1. DAVID CANTOR ET AL., UNIV. OF PA., REPORT ON THE AAU CAMPUS CLIMATE 

SURVEY ON SEXUAL ASSAULT AND SEXUAL MISCONDUCT 23 (2015).  
 2. Raquel Flynn, Comment, Noncompete Agreement Got You Stuck in Sexual Harassment? 
#MeToo: An Analysis of the Correlation Between Noncompete Agreements and Sexual Harassment, 49 
U. BALT. L. REV. 95, 99 (2019). 
 3. 20 U.S.C. § 1681 (2019). While Title IX applies to all schools receiving federal 
funding, this article will focus on institutions of higher education. 
 4. Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiv-
ing Federal Financial Assistance, 83 Fed. Reg. 61,462, 61,497 (proposed Nov. 29, 2018) (to 
be codified at 34 C.F.R. pt. 106) [hereinafter Nondiscrimination on the Basis of Sex]. 
 5. Id. 

A 
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Since 2010, the balance between the rights of the accused 
and the accuser in Title IX hearings has seen significant changes in 
both directions.6 Federal guidance from the Obama administration 
implemented many protections for accusers, which encouraged the 
reporting of sexual assaults and aid for those survivors.7 While these 
protections served a necessary purpose, some of the protections 
came at the expense of the due process rights of the accused.8 After 
the election of President Donald Trump, the Department of Edu-
cation (“DOE”) sought to push the balance of rights back in favor 
of the accused, but, as evidenced by the outcry of responses during 
the public comment period for the proposed Title IX regulations, 
it pushed the balance too far in the opposite direction.9 To find a 
solution that provides an equilibrium between the rights of both 
parties, the DOE and universities must combine aspects of both eras 
of guidance to protect all parties’ rights. 

In attempting to reach that equilibrium, the federal govern-
ment has recently released three different, and somewhat contra-
dictory, official responses to cross-examination in university Title IX 
hearings.10 The mixed guidance created confusion for universities 
regarding how to create policies and procedures for Title IX pro-
ceedings. Compliance with Title IX and its regulations can dictate 
federal funding; therefore, understanding and implementing Title 
IX correctly is a crucial issue for universities.11 In addition to the 
federal regulations, there is an “escalating wave” of federal suits by 

 
 6. Greta Anderson, More Title IX Lawsuits by Accusers and Accused, INSIDE HIGHER ED 
(Oct. 3, 2019), https://www.insidehighered.com/news/2019/10/03/students-look-fed-
eral-courts-challenge-title-ix-proceedings. 
 7. See Letter from Russlynn Ali, Assistant Sec’y for Civil Rights, Office for Civil Rights, 
U.S. Dep’t of Educ., Dear Colleague Letter: Sexual Violence 1, 4 (Apr. 4, 2011) (on file with 
the U.S. Dep’t. of Edu.); Memorandum from Catherine E. Lhamon, Assistant Sec’y for Civil 
Rights, Office for Civil Rights, U.S. Dep’t of Educ., Questions and Answers on Title IX and 
Sexual Violence i–ii (Apr. 29, 2014) (on file with the U.S. Dep’t. of Edu.). 
 8. Conor Friedersdorf, The ACLU Moves to Embrace Due Process on Title IX, THE 

ATLANTIC, https://www.theatlantic.com/ideas/archive/2019/02/aclu-title-ix/582118 (last 
visited Feb. 25, 2020). 
 9. See Nondiscrimination on the Basis of Sex, supra note 4, at 61,497. 
 10. First, on September 7, 2018, the Sixth Circuit Court of Appeals decided Doe v. 
Baum, 903 F.3d 575, 578 (6th Cir. 2018). Second, on November 16, 2018, DOE released 
proposed regulatory rules regarding Title XI for public comment. Nondiscrimination on 
the Basis of Sex, supra note 4, at 61,497. And, third, on August 6, 2019, the First Circuit 
Court of Appeals decided Haidak v. Univ. of Massachusetts-Amherst, 933 F.3d 56, 59 (1st 
Cir. 2019). 
 11. Title IX, KNOW YOUR IX, https://www.knowyourix.org/college-resources/title-ix 
(last visited Feb. 25, 2020). 



PEELER_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  1:01 PM 

2020]  SEEKING CLARITY IN THE TITLE IX CONFUSION 353 

students accused of sexual assault claiming due process violations 
involving universities.12 Although federal executive and judicial 
guidance on this topic is fragmented, analysis of the importance of 
cross-examination to due process rights offers clarity that parties in 
Title IX hearings should have an opportunity to cross-examine op-
posing witnesses.13 In consideration of practical and public policy 
issues, however, universities should impose limits on who may ask 
the questions and how the hearings shall proceed.14 

In Part II, this Comment will outline the DOE Title IX guid-
ance under the Obama and Trump administrations and the recent 
circuit split regarding whether cross-examination in these hearings 
is constitutionally mandated under due process. Part III will analyze 
due process and its application in the context of university hearings, 
and Part IV will discuss difficulties in implementing cross-examina-
tion in these hearings. In Part V, this Comment will propose several 
solutions that the DOE and universities can implement as part of a 
larger solution to this issue. 

II. APPLICABLE LAW AND GUIDANCE 

In the last decade, the political and judicial guidance regard-
ing Title IX policy and procedures has been influenced by signifi-
cant political shifts and an increased focus on sexual violence 
among university students.15 During the Obama presidency, Vice 
President Joe Biden and the DOE shed light on the continually 
emerging sexual assault problem on campuses and implemented 
protections for accusing parties to encourage reporting sexual vio-
lence.16 In announcing the strengthened response to campus sex-
ual misconduct, former Secretary of Education Arne Duncan 

 
 12. KC Johnson, Harvard Law Professors Challenge Unfairness of Title IX, MINDING THE 

CAMPUS (Aug. 27, 2019), https://www.mindingthecampus.org/2019/08/27/harvard-law-
professors-challenge-unfairness-of-title-ix. 
 13. See, e.g., Baum, 903 F.3d at 578 (reasoning that cross-examination in Title IX pro-
ceedings is paramount to upholding due process). 
 14. See Teresa Manning, Campus Hook-Up Culture and Title IX Sex Police Meet Due Process, 
REALCLEAR EDUC. (Sept. 25, 2019), https://www.realcleareducation.com/articles/ 
2019/09/25/campus_hook-up_culture_and_title_ix_sex_police_meet_due_pro-
cess_110357. html (describing the social and policy considerations that affect Title IX pol-
icy). 
 15. See Anderson, supra note 6 (tracking the changes in Title IX policy under the 
Obama Administration and the Trump Administration). 
 16. See Letter from Russlynn Ali, supra note 7, at 3; see also Memorandum from Cathe-
rine E. Lhamon, supra note 7. 
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emphasized that “[e]very school would like to believe it is immune 
from sexual violence but the facts suggest otherwise. . . . Our larger 
goal is to raise awareness to an issue that should have no place in 
society and especially in our schools.”17 

In 2011, a campaign led by Biden, Duncan, and Assistant 
Secretary for Civil Rights Russlyn Ali, shifted Title IX’s spotlight 
from intercollegiate athletics to sexual violence on college and uni-
versity campuses.18 Ali began her influential 2011 Dear Colleague 
Letter (“DCL”) with troubling statistics supporting the increased fo-
cus on sexual violence: “[A]bout 1 in 5 women are victims of com-
pleted or attempted sexual assault while in college. . . . [Addition-
ally,] approximately 6.1 percent of males were victims of completed 
or attempted sexual assault during college.”19 Ali suggested multi-
ple procedural safeguards that would lead to the “prompt and eq-
uitable” resolution of sexual misconduct cases.20 During this time 
period, attorneys and advisors generally did not play significant 
roles in Title IX hearings, so the accused student would have to per-
sonally cross-examine the accusing student—if cross-examination 
was offered at all.21 Regarding cross-examination, Ali wrote that 
“[the Office of Civil Rights (“OCR”)] strongly discourages schools 
from allowing the parties personally to question or cross-examine 
each other during the hearing.22 Allowing an alleged perpetrator to 
question an alleged victim directly may be traumatic or intimidat-
ing, thereby possibly escalating or perpetuating a hostile environ-
ment.”23 The letter does not mention other cross-examination 
methods.24 

 
 17. Press Release, U.S. Dep’t of Educ., Vice President Biden Announces New Admin-
istration Effort to Help Nation’s Schools Address Sexual Violence (Apr. 4, 2011), https:// 
www.ed.gov/news/press-releases/vice-president-biden-announces-new-administration-ef-
fort-help-nations-schools-ad. 
 18. Id. 
 19. See Letter from Russlynn Ali, supra note 7, at 2 (citing Christopher P. Krebs et al., 
THE CAMPUS SEXUAL ASSAULT STUDY: FINAL REPORT xiii (2007), http://www.ncjrs.gov/ 
pdffiles1/nij/ grants/221153.pdf. 
 20. Id. at 6. 
 21. See, e.g., Jenni Ciesielski, Lawyers bring legal expertise, outside accountability to UNC Title 
IX hearings, DAILY TAR HEEL (Apr. 28, 2017, 12:35 AM), https://www.dailytarheel.com/ar-
ticle/2017/04/lawyers-bring-legal-expertise-outside-accountability-to-unc-title-ix-hearings 
(describing role of lawyer as that of a houseplant: present but silent). 
 22. See Letter from Russlynn Ali, supra note 7, at 12. 
 23. Id. 
 24. Id. 
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After the election of Donald Trump in 2016 and the subse-
quent appointment of Secretary of Education Betsy DeVos, the 
DOE rescinded the 2011 DCL and other Obama-era guidance on 
the subject.25 On November 16, 2018, the DOE released a new pro-
posed regulation for Title IX compliance focusing on “clarity for 
schools, support for survivors, and due process rights for all.”26 This 
proposed guidance includes a requirement for cross-examination 
in live hearings, which states that “[a]t the hearing, the decision-
maker must permit each party to ask the other party and any wit-
nesses all relevant questions and follow-up questions, including 
those challenging credibility. Such cross-examination at a hearing 
must be conducted by the party’s advisor of choice.”27 After the re-
lease of this draft regulation, a public comment period opened for 
sixty days, and the DOE received over 100,000 public comments on 
this proposed regulation.28 

Between September 2018 and October 2019, with a lack of 
official guidance from the DOE, the Courts of Appeals for the Sixth 
and First Circuits both weighed in on the cross-examination issue.29 
Both courts reviewed the due process rights of students found re-
sponsible in Title IX hearings, but the courts differed in their anal-
ysis of whether the substantive benefits of cross-examination out-
weighed the practical concerns.30  

The first decision came in Doe v. Baum, a Sixth Circuit case 
regarding a dispute between the University of Michigan and one of 
its students.31 Doe, a male student, faced an accusation of sexual 
assault from Roe, a female student, arising from a sexual encounter 

 
 25. Press Release, U.S. Dep’t of Educ., Department of Education Issues New Interim 
Guidance on Campus Sexual Misconduct (Sept. 22, 2017), https://www.ed.gov/news/ 
press-releases/department-education-issues-new-interim-guidance-campus-sexual-miscon-
duct. 
 26. Press Release, U.S. Dep’t of Educ., Secretary DeVos: Proposed Title IX Rule Pro-
vides Clarity for Schools, Support for Survivors, and Due Process Rights for All (Nov. 16, 
2018), https://www.ed.gov/news/press-releases/secretary-devos-proposed-title-ix-rule-provides -
clarity-schools-support-survivors-and-due-process-rights-all. 
 27. Nondiscrimination on the Basis of Sex, supra note 4, at 61,498. 
 28. Hallie Busta, Ed Dept.’s Title IX proposal gets 100K public comments, EDUCATION DIVE 
(Feb. 1, 2019), https://www.educationdive.com/news/ed-depts-title-ix-proposal-gets-100k -pub-
lic-comments/547414. 
 29. Doe v. Baum, 903 F.3d 575 (6th Cir. 2018); Haidak v. Univ. of Massachusetts-Am-
herst, 933 F.3d 56 (1st Cir. 2019). 
 30. Baum, 903 F.3d at 575; Haidak, 933 F.3d at 56. 
 31. Baum, 903 F.3d at 578. 
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between the two at a party.32 After three months of investigation and 
interviews of twenty-five witnesses, two distinctly different stories 
emerged, and the investigator determined that the evidence sup-
porting a finding of sexual assault was not more convincing than 
the evidence in opposition of it.33 Neither party had an opportunity 
to cross-examine any witnesses during the process.34 On Roe’s ap-
peal, the University’s Appeals Board concluded that Roe’s descrip-
tion of events was “more credible” and pursued sanctions against 
Doe.35 With expulsion pending, Doe agreed to withdraw from the 
University, just thirteen credit hours short of graduation.36 

Doe then sued the University in the United States District 
Court for the Eastern District of Michigan, claiming that the Uni-
versity’s disciplinary proceedings violated the Due Process Clause 
and Title IX.37 He argued that, because the University’s decision 
turned on a credibility finding, the University was required to pro-
vide him an opportunity to cross-examine Roe and adverse wit-
nesses.38 The district court granted the University’s motion to dis-
miss, but on appeal, the Sixth Circuit reversed the decision 
regarding the due process challenge.39 The appellate court focused 
its due process analysis on “the opportunity to be heard,” especially 
in cases in which credibility of witnesses is a determining factor.40 
The court further emphasized that cross-examination is “the great-
est legal engine ever invented” for uncovering the truth, and addi-
tionally reasoned that the risk of due process deprivation is “all the 
more troubling considering the significance of Doe’s interests and 
the minimal burden that the university would bear by allowing cross 
examination.”41 Finally, the court stated that cross-examination 
“takes aim at credibility like no other procedural device.”42 Adver-
sarial questioning allows parties to test “memory, intelligence, or 

 
 32. Id. at 578–79. 
 33. Id. at 579–80. 
 34. Id. at 580. 
 35. Id. 
 36. Id. 
 37. Id. 
 38. Id. 
 39. Id. at 588. 
 40. Id. at 581. 
 41. Id. at 581–82. The court found that the University of Michigan allows cross-exam-
ination in all misconduct hearings except those for sexual assault, so the infrastructure nec-
essary for cross-examination is already in place at the school. Id. at 582. 
 42. Id. at 582 (citing Doe v. Univ. of Cincinnati, 872 F.3d 393, 401–02 (6th Cir. 2017)). 
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potential ulterior motives,” and it gives the fact-finder an oppor-
tunity to observe a witness’s demeanor under adversarial question-
ing.43 After this decision, schools in this appellate jurisdiction risked 
violating due process if they did not provide parties the opportunity 
to cross-examine in Title IX hearings. 

On August 6, 2019, in Haidak v. Univ. of Massachusetts-Am-
herst, the First Circuit declined to follow the Sixth Circuit in requir-
ing that schools offer cross-examination in Title IX hearings.44 In 
this case, Lauren Gibney, a student at the University of Massachu-
setts-Amherst (“UMass-Amherst”), filed a Title IX complaint against 
fellow student James Haidak for physical assault during their “tu-
multuous relationship.”45 The primary physical confrontation be-
tween Gibney and Haidak occurred while they were studying 
abroad in Barcelona, Spain, where both parties struck one an-
other.46 A few months before the hearing on this complaint, UMass-
Amherst instituted a new policy “under which charged students 
could no longer question other students directly, but instead could 
submit proposed questions for the Board to consider posing to the 
witness.”47 Haidak, in conformance with this policy, submitted 
thirty-six questions for the Hearing Board to ask Gibney, but before 
the hearing, the Assistant Dean of Students, in her discretion, 
trimmed the list down to sixteen questions to give to the Board.48 
At the hearing, the Board questioned each student three times, and 
none of the questions asked of Gibney were worded identically to 
Haidak’s submitted questions, though some questions did elicit the 
information sought by Haidak.49 The Board found Haidak respon-
sible for assault, and, after appeal, the Associate Dean of Students 
upheld the decision.50 

In the Federal District Court for the District of Massachu-
setts, Haidak sued the University asserting that it violated his due 
process rights by not allowing cross-examination.51 The district 

 
 43. Id. at 581–82. 
 44. Haidak v. Univ. of Massachusetts-Amherst, 933 F.3d 56, 69 (1st Cir. 2019). 
 45. Id. at 61–62. 
 46. Id. at 61. 
 47. Id. at 64. 
 48. Id. 
 49. Id. 
 50. Id. at 64–65. 
 51. Id. at 65. 
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court granted UMass-Amherst’s motion to dismiss.52 On appeal, 
Haidak argued that the First Circuit should follow the Sixth Circuit 
decision in Baum.53 The court disagreed and dismissed the action, 
stating that cross-examination conducted by the student or his rep-
resentative would not increase the probative value and decrease the 
risk of erroneous deprivation so much that it is constitutionally re-
quired.54 Additionally, the court recognized the reasonable fear 
that student-conducted cross-examination would lead to “displays 
of acrimony or worse.”55 In addressing Baum, the First Circuit elab-
orated that “the court took the conclusion one step farther than we 
care to go, announcing a categorical rule that the state school had 
to provide for cross-examination by the accused or his representa-
tive in all cases turning on credibility decisions.”56 The court also 
expressed its concern that if it mandated cross-examination, it 
would create a slippery slope in which Title IX hearings would soon 
mimic “jury-waived” criminal trials, which would overwhelm admin-
istrative resources and outweigh the system’s educational effective-
ness.57 The court did, however, recognize that schools can effec-
tively find ways to provide cross-examination without student-
conducted questioning.58 The UMass-Amherst policy concerned 
the court because the question-filtering could create the possibility 
that no one would confront Gibney’s accusations.59 

III. DUE PROCESS AND APPLICATION TO UNIVERSITY HEARINGS 

The Fifth Amendment to the U.S. Constitution mandates 
that “no person shall be deprived of life, liberty, or property without 
due process of law[.]”60 Due process requires, at a constitutional 
minimum, notice and “the opportunity to be heard,” but the deter-
mination of what being “heard” means requires contextual analysis 

 
 52. Id. at 76. 
 53. Id. at 69. 
 54. Id. at 69–70. 
 55. Id. at 69. 
 56. Id. 
 57. Id. at 69–70.  
 58. Id. at 69. 
 59. Id. at 70. 
 60. U.S. CONST. amend. V. In this context, a student has a property right to an educa-
tion; thus, any deprivation of this right without due process would violate the Fifth Amend-
ment. See Goss v. Lopez, 419 U.S. 565, 575 (1975). 
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considering the parties’ competing interests.61 While due process is 
often considered primarily in the criminal justice system, the pro-
tections generally extend to proceedings in which the “information 
obtained in a non-criminal forum could be used against the pro-
vider in a ‘separate’ criminal matter[,]” such as Title IX hearings.62 

A. Due Process in Juvenile Delinquency Cases 

Since college students involved in these hearings typically 
range from seventeen to twenty-three years old, assessing protec-
tions of the age ranges above and below this group provides signifi-
cant insight.63 In evaluating juvenile delinquency cases at adjudica-
tion, juvenile defendants enjoy the guaranteed right to confront 
their accuser and cross-examine opposing witnesses.64 After recog-
nizing a fragmented juvenile court system that did not always recog-
nize juvenile due process rights, the U.S. Supreme Court in In re 
Gault mandated that juvenile courts must ensure that defendants 
receive the right to notice of proceedings, the right against self-in-
crimination, the right to counsel, and the right to confront the op-
posing party and cross-examine witnesses.65 The Court reasoned 
that although the juvenile proceedings are not official criminal pro-
ceedings, the juveniles must receive certain due process rights be-
cause they could face significant punishments.66 

As both juveniles in quasi-judicial delinquency proceedings 
and adults in criminal proceedings enjoy the right to cross-examine 
opposing witnesses during their hearings, the right to cross-exam-
ine should extend to these university students who could be either 
juveniles or young adults. The Gault Court considered the signifi-
cant punishments juveniles could face in its analysis, including ju-
venile detention, near-constant supervision, and strict curfews.67 In 
his concurring opinion, Justice Hugo Black emphasized that “to 

 
 61. Grannis v. Ordean, 234 U.S. 385, 394 (1914); Doe v. Baum, 903 F.3d 575, 581 (6th 
Cir. 2018). 
 62. J. Brad Reich, When Is Due Process Due?: Title IX, “The State,” and Public College and 
University Sexual Violence Procedures, 11 CHARLESTON L. REV. 1, 15–16 (2017). 
 63. See Digest of Educ. Stat., Total Fall Enrollment in Degree-Granting Postsecondary Insti-
tutions, By Attendance Status, Sex, And Age: Selected Years, 1970 Through 2028, NAT’L CTR. FOR 

EDUC. STAT. (2017), https://nces.ed.gov/programs/digest/d18/tables/dt18_303 .40.asp. 
 64. In re Gault, 387 U.S. 1, 42 (1967). 
 65. Id. at 33, 42, 55, 57. 
 66. Id. at 21–23. 
 67. Id. at 22–24. 
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hold that others subject to heavier punishments could, because they 
are children, be denied these same constitutional safeguards” 
would violate fundamental values of fairness and due process.68 Like 
juvenile courts, university misconduct proceedings include an ele-
ment of education and rehabilitation, but students accused of sex-
ual assault also face potential criminal proceedings, a reputation as 
a sex offender, and the inability to continue their education.69 With 
such significant potential consequences, students should be af-
forded the right to cross-examination in these cases. 

B. DOE Response to Application of Due Process Protections 

While it is clear that due process protections should apply in 
Title IX hearings, deciding which protections apply and systemati-
cally implementing these concepts creates significantly more is-
sues.70 The OCR in the 2011 DCL presents a stark separation be-
tween the due process requirements for criminal cases and Title IX 
hearings.71 Ali writes, “if at the conclusion of [a criminal] investiga-
tion, the individual is tried and found guilty, the individual may be 
imprisoned or subject to criminal penalties. . . . By contrast, a Title 
IX investigation will never result in incarceration of an individual 
and, therefore, the same procedural protections and legal stand-
ards are not required.”72 Law professor J. Brad Reich, however, aptly 
recognized that, while this distinction is technically true, it misses 
the development of increasing judicial action in university miscon-
duct and discipline cases.73 If student due process rights are scrupu-
lously attended to at the university proceeding level, then courts will 
hear fewer instances of information in criminal trials related to the 
sexual assaults that are violative of due process and will hear fewer 
cases regarding processes that do not honor due process rights.74 
The deemphasized approach to due process rights by the DOE in 
2014 and universities following its guidance “increases the 

 
 68. Id. at 61 (Black, J., concurring). 
 69. See Doe v. Baum, 903 F.3d 575, 582 (6th Cir. 2018). 
 70. See Memorandum from Catherine E. Lhamon, supra note 7, at 24–26 (discussing 
the lack of a uniform system for applying Title IX and, instead, providing various ways that 
Title IX is applied and the differing protections it offers based on the circumstances). 
 71. Id. at 27. 
 72. Id. 
 73. Reich, supra note 62, at 21–22. 
 74. Id. 
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likelihood that alleged offenders are subject to criminal action be-
cause it decreases protections in campus proceedings.”75 

At a 2017 convention of university attorneys, Assistant Secre-
tary for Civil Rights at the DOE, Candice Jackson, emphasized that 
a significant shift from the Obama DOE will be a refocus on pro-
tecting the civil rights of students.76 In pursuing that goal, the DOE 
mandated certain due process protections in its draft guidance such 
as notice requirements, investigatory guidelines, and cross-exami-
nation opportunities in hearings.77 Specifically, the draft regula-
tions require the party’s advisor, who would advocate the party’s in-
terests, to ask the cross-examination questions.78 In support of this 
requirement, the regulations cite Baum’s discussion of the role that 
allowing advisors to cross-examine witnesses would have on dimin-
ishing emotional trauma and acrimonious behavior.79 Additionally, 
“the proposed regulation allows either party to request that the re-
cipient facilitate the parties' sequestration in separate rooms during 
cross-examination while observing the questioning live via techno-
logical means.”80 

While the proposed regulations recognize that Title IX hear-
ings are not criminal proceedings, it makes significant effort to pre-
serve the due process right to cross-examination.81 Unlike the 
Obama administration, which differentiated between criminal pro-
ceedings and Title IX hearings by the differences in severity of pun-
ishments,82 the proposed regulations recognize the significance of 
possible punishments for the accused in Title IX cases.83 The 2014 
DOE Title IX Questions and Answers focused on incarceration, 
which universities cannot impose, as the primary criminal punish-
ment.84 As a result, the DOE deemed any due process protections 
as unnecessary in this context.85 The Trump DOE, alternatively, 

 
 75. Id. at 22. 
 76. Doug Lederman, A New Day at OCR, INSIDE HIGHER ED (June 28, 2017), https:// 
www.insidehighered.com/news/2017/06/28/trump-administration-civil-rights-officials-
promise-colleges-fairer-regulatory. 
 77. Nondiscrimination on the Basis of Sex, supra note 4, at 61,464. 
 78. Id. at 61,476. 
 79. Id. (citing Doe v. Baum, 903 F.3d 575, 581, 583 (6th Cir. 2018)). 
 80. Nondiscrimination on the Basis of Sex, supra note 4, at 61,476. 
 81. See id. at 61,474–75. 
 82. Memorandum from Catherine E. Lhamon, supra note 7, at 27. 
 83. Nondiscrimination on the Basis of Sex, supra note 4, at 61,476. 
 84. Memorandum from Catherine E. Lhamon, supra note 7, at 27. 
 85. See Nondiscrimination on the Basis of Sex, supra note 4, at 61,464. 
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“recognizes the high stakes for all parties involved in a sexual har-
assment investigation, and recognizes that the need for recipients 
to reach reliable determinations lies at the heart of Title IX’s guar-
antees for all parties.”86 While this proposed cross-examination ap-
proach has received significant criticism,87 the recognition that the 
due process right of cross-examination is necessary in Title IX hear-
ings is crucial for protecting the rights of all parties in these high-
stakes cases. 

IV. POTENTIAL ISSUES WITH CROSS-EXAMINATION 

To create an effective system of cross-examination in Title 
IX hearings, universities must address several potential systemic 
problems. However, the emergence of technology and the increas-
ing role of outside advisors allow for the minimization of such is-
sues. The paramount importance of cross-examination renders so-
lutions for problems such as the traumatizing effect of cross-
examination and the possibility of acrimonious behavior an im-
portant topic for analysis.88 As the Haidak court indicated, uncer-
tainty exists as to balancing probative value with the potential for 
error;89 therefore, to maintain an effective cross-examination sys-
tem, proposed solutions must meet the needs of all parties involved. 

A. Unnecessary Trauma or Intimidation of Accuser 

First, a significant public policy concern arises when survi-
vors of sexual assault must relive their trauma when telling their 
story in investigations and hearings.90 Survivor advocacy groups ar-
gue that allowing adversarial cross-examination of a survivor would 
risk unnecessary emotional distress and intimidation, especially if 
the accused student personally conducts the questioning.91 The 
Center for American Progress warned of issues with the proposed 

 
 86. Id. at 61,476. 
 87. See, e.g., Busta, supra note 28. 
 88. See supra Part III. 
 89. See Haidak v. Univ. of Massachusetts-Amherst, 933 F.3d 56, 69 (1st Cir. 2019). 
 90. Meg Garvin, Alison Wilkinson & Sarah LeClair, Allowing Adult Sexual Assault Victims 
to Testify at Trial via Live Video Technology, VIOLENCE AGAINST WOMEN BULL., Sept. 2011, at 
1–2, https://law.lclark.edu/live/files/11775-allowing-adult-sexual-assault-victims-to-testify. 
 91. Andrew Kreighbaum, Sharp Divide Over Trump Administration’s Title IX Overhaul, 
INSIDE HIGHER ED (Nov. 19, 2018), https://www.insidehighered.com/news/2018/ 
11/19/devos-sexual-misconduct-rule-criticized-survivor-advocates. 
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regulations that “[c]ross-examination is highly problematic and 
likely to jeopardize the rights and safety of student survivors.”92 The 
Center for American Progress also pointed to the Obama-era guid-
ance that stated “[a]llowing an alleged perpetrator to question an 
alleged victim directly may be traumatic or intimidating, thereby 
possibly escalating or perpetuating a hostile environment.”93 Gen-
erally, this argument focuses on party-on-party questioning in which 
survivors would have to directly face their alleged attacker, but the 
argument also extends to adversarial questions asked by other peo-
ple. 

While this argument carries significant weight and mini-
mizes emotional damage to survivors in Title IX proceedings, po-
tential solutions can allow for the accused to pose questions without 
undue emotional trauma or intimidation. The proposed regula-
tions recognize that accused-on-accuser cross-examination is not a 
viable solution and aim to avoid “any unnecessary trauma that could 
arise from personal confrontation between the complainant and 
the respondent” by requiring the advisor to ask cross-examination 
questions.94 These regulations would also allow for either party to 
request that the parties sit in separate rooms for the cross-examina-
tion period.95 Eliminating the potential for emotional trauma in 
these instances is an untenable goal as sexual assaults and gender 
violence are inherently emotional, but the proposed regulations of-
fer two significant proposals toward a solution.96 

B. Limited Probative Value and Increased Possibility for 
Error 

In Haidak, the First Circuit recognized another potential is-
sue with cross-examination in this setting: the limited additional 
probative value of this questioning and the increased potential for 
error in the hearings.97 The court noted that “[i]n the hands of a 

 
 92. Victoria Yuen & Osub Ahmed, 4 Ways Secretary DeVos’ Proposed Title IX Rule Will Fail 
Survivors of Campus Sexual Assault, CTR. FOR AM. PROGRESS (Nov. 16, 2018, 3:12 PM), 
https://www.americanprogress.org/issues/education-postsecondary/news/2018/11 
/16/461181/4-ways-secretary-devos-proposed-title-ix-rule-will-fail-survivors-campus-sexual-
assault. 
 93. Id. 
 94. Id. 
 95. Id. 
 96. See id. 
 97. Haidak v. Univ. of Massachusetts-Amherst, 933 F.3d 56, 69 (1st Cir. 2019). 
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relative tyro, cross-examination can devolve into more of a debate; 
and when the questioner and witness are the accused and the ac-
cuser, schools may reasonably fear that student-conducted cross-ex-
amination will lead to displays of acrimony or worse.”98 In its analy-
sis, the court states that research has not determined that one form 
of questioning in these contexts is superior to others; thus, since 
there is no research to support that cross-examination increases the 
probative value, it is not constitutionally required.99 Additionally, 
since the emotional nature of accused-on-accuser questioning 
could lead to increased problems in the hearing, the court did not 
want to join the Sixth Circuit in requiring any type of cross-exami-
nation.100 

Although the First Circuit did not want to require cross-ex-
amination, it did note that several possible solutions could alleviate 
its concerns.101 The court cited the Foundation for Individual 
Rights in Education’s stance that allowing the hearing panel to ask 
questions submitted by the accused for cross-examination meets 
due process requirements in this context if the hearing panel is not 
given unlimited discretion in choosing which questions to ask.102 
Since the primary fear regarding this issue stems from direct con-
frontation, an advisor or a neutral spokesperson can allay the con-
cerns by asking questions.103 Additionally, there is added probative 
value in cross-examination through observing a witness’s demeanor 
and directly testing memory and potential ulterior motives.104 

C. Lack of Legal Training for Hearing Boards 

Based on the construction of most university misconduct 
hearing boards, which primarily consist of a mix of students, faculty, 
and staff, almost all of the decision-makers involved in these hear-
ings lack any relevant legal experience.105 While the Campus Sexual 
Violence Elimination Act requires that university officials who re-
ceive annual training on, among other things, “how to conduct an 
 
 98. Id. 
 99. Id. 
 100. Id. 
 101. Id. 
 102. Id. 
 103. Id. 
 104. Doe v. Baum, 903 F.3d 575, 581 (6th Cir. 2018). 
 105. Erica Coray, Victim Protection or Revictimization: Should College Disciplinary Boards 
Handle Sexual Assault Claims?, 36 B.C.J.L. & SOC. JUST. 59, 80 (2016). 



PEELER_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  1:01 PM 

2020]  SEEKING CLARITY IN THE TITLE IX CONFUSION 365 

investigation and hearing process that protects the safety of victims 
and promotes accountability” conduct Title IX proceedings, 
around twenty-five percent of schools fail to provide proper training 
in conjunction with the statute.106 In one example, in a hearing 
panel consisted of the college’s vice president of human resources, 
an assistant psychology professor, and the director of the campus 
bookstore, “the panelists acted as prosecutors, judges, and jury, 
without any limitations or guidelines for their questioning.”107 

In the proposed regulations, the DOE addresses the training 
issue for decision-makers in these hearings.108 The proposed regu-
lation requires at least sixteen hours of training annually for any 
decision-maker in a Title IX case.109 This training must include in-
struction on how to conduct a proceeding that protects the due pro-
cess rights of all parties involved.110 Although this training does not 
replace legal knowledge in how to oversee cross-examinations, it 
should provide sufficient knowledge for how to properly conduct 
the proceedings, especially when additional protections such as 
physical or technological barriers between parties are in place dur-
ing cross-examination phases. 

V. PROPOSED SOLUTIONS TO PROTECT DUE PROCESS RIGHTS 

In considering the federal and judicial guidance of the past 
decade, the pendulum of the protection of party rights has swung 
from overprotection of the accuser to overprotection of the ac-
cused.111 In the wake of the confusion following these hearings, the 
DOE has an opportunity to find a balance that adequately protects 
all parties involved. While it is unclear what aspects might change 
after the public comment period, the DOE should take into consid-
eration a combination of solutions presented by the various govern-
ment bodies. These proposed solutions particularly consider the 

 
 106. 20 U.S.C. § 1092 (2019); Coray, supra note 105, at 73; see also Margaret Drew, It’s 
Not Complicated: Containing Criminal Law’s Influence On The Title IX Process, 6 TENN. J. RACE, 
GENDER, & SOC. JUST. 191, 240 (2017) (arguing that poor training and selection processes 
for Title IX decision-makers remain in need of reform). 
 107. Coray, supra note 105, at 60. 
 108. Nondiscrimination on the Basis of Sex, supra note 4, at 61,497. 
 109. Id. at 61,486. 
 110. Id. at 61,497. 
 111. Michelle J. Anderson, Campus Assault Adjudication and Resistance to Reform, 125 YALE 

L.J. 1940, 2003–05 (2016). 



PEELER_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  1:01 PM 

366          WAKE FOREST JOURNAL OF LAW & POLICY   [Vol.10:3 

resources of universities and students, the desire for efficient reso-
lutions, and the protection of all parties’ rights. 

A. Revised UMass-Amherst Process 

The first solution directly addresses the potential conflict 
with student-on-student questioning. In Haidak, the court discussed 
the UMass-Amherst cross-examination system in which the accused 
student submitted questions to the Assistant Dean of Students to 
present for the hearing panel to ask during the hearing.112 While 
the court liked the use of a neutral questioner in this system, it crit-
icized the complete discretion that the Assistant Dean and hearing 
panel possessed in deciding the form of the questions and if they 
would be asked at all.113 Since none of Haidak’s proposed questions 
were asked to Gibney because of the discretion of the administra-
tors, this system ignored the accused’s due process right to confront 
the accuser.114 

In pursuance of a neutral questioner, universities can imple-
ment a similar system of parties proposing questions for cross-exam-
ination, but the administrators and hearing panel cannot have un-
limited discretion to change or discard questions. By allowing a 
neutral person to ask cross-examination questions, the heightened 
emotion and potential for acrimonious conduct surrounding survi-
vors’ being questioned directly by their alleged attackers are lim-
ited.115 This solution does not place significant administrative bur-
dens on universities as they can include questioning training in 
their mandated training for Title IX decision-makers.116 Addition-
ally, this role of the panel does not interfere with its ability to listen 
to testimony and observe the witness. 

 
 112. Since the hearing occurred during the 2013-2014 academic year, the court dis-
cusses the 2013-2014 policy. Haidak v. Univ. of Massachusetts-Amherst, 933 F.3d 56, 69 (1st 
Cir. 2019). For the current UMass-Amherst policy, see University of Massachusetts-Amherst Stu-
dent Code of Conduct, UNIV. MASSACHUSETTS-AMHERST (July 1, 2019), http://www. 
umass.edu/dean_students/sites/default/files/documents/07.01.2019%20Code%20of% 
20Student%20Conduct.pdf. 
 113. Haidak, 933 F.3d at 69. 
 114. Id. at 70. 
 115. Nondiscrimination on the Basis of Sex, supra note 4, at 61,472–73. 
 116. Id. at 61, 846.  
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B. The Role of the Advisor 

In Title IX hearings, the role and identity of advisors remain 
up for debate.117 The proposed regulations mandate that cross-ex-
amination be conducted by advisors rather than the parties them-
selves, but it remains unclear who can serve as an advisor and the 
extent to which they can participate.118 In some cases, students want 
a parent or friend to serve as their advisor, but some students 
choose to hire an attorney as their advisor.119 Additionally, when a 
student does not have an advisor, universities must provide an advi-
sor to conduct cross-examination, and the regulations do not delin-
eate whether this appointed advisor must be an attorney.120 Ques-
tions of fairness arise if one party has a trained attorney to cross-
examine witnesses and the other party has a person without legal 
training. Allowing attorneys to participate in these proceedings also 
opens a slippery slope that could lead to these hearings’ becoming 
jury-waived criminal trials.121 

Despite the question about who can serve as an advisor, al-
lowing advisors to conduct cross-examination alleviates the con-
cerns surrounding issues associated with student-on-student ques-
tioning.122 The use of advisors in this capacity also promotes 
efficiency, especially if it allows attorneys who have experience with 
cross-examination to ask the questions. Attorney Fran Sutton, how-
ever, provides a warning: “Not every criminal defense attorney can 
say, ‘Oh yeah, I can handle a campus case,’ because they’re ex-
tremely different. . . . It’s kind of like if you needed brain surgery 
and you said, ‘Oh well I’ll use my eye doctor because that’s kind of 
close to the brain.’”123 She emphasized that “[e]very single case is 
different, every student is different, every claim is different—UNC-
Chapel Hill has different rules than UNC-Charlotte.”124 While the 
question of whether attorneys should serve as advisors in these hear-
ings is an issue deserving of its own separate analysis, the use of any 

 
 117. Id. at 61, 474. 
 118. Id. at 61, 475. 
 119. See, e.g., Ciesielski, supra note 21. 
 120. Nondiscrimination on the Basis of Sex, supra note 4, at 61,475–76, 61,488. 
 121. Haidak, 933 F.3d at 69–70. 
 122. Id. 
 123. Ciesielski, supra note 21. 
 124. Id. 
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advisor to conduct cross-examination can serve as part of the solu-
tion to the problems of cross-examination in this context. 

C. Physical and Technological Barriers 

Finally, physical and technological barriers between the par-
ties can serve as another technique to protect the rights of the ac-
cused and the accuser, particularly during cross-examination. To 
prevent acrimonious conduct caused by the proximity of the parties 
during hearings, some universities maintain a barrier between the 
parties.125 Other schools keep the parties separated in different 
rooms during cross-examination and allow one party to observe the 
hearing through a live video feed.126 Southern University delineates 
a clear system of alternative testimony measures in its Sexual Mis-
conduct Policy, which describes alternative testimony options “such 
as placing a privacy screen in the hearing room or allowing the al-
leged victim to testify outside the physical presence of the accused 
individual, such as in another room or by electronic means such as 
videoconferencing.”127 The Policy also clarifies that “[w]hile these 
options are intended to help make the alleged victim more com-
fortable, they are not intended to work to the disadvantage of the 
respondent.”128 Many universities already have this sort of technol-
ogy for use in student misconduct hearings, so the infrastructure is 
already in place, and the separation of the parties allays the fear of 
error in the proceedings from face-to-face confrontation between 
the accused and the accuser.129 

VI. CONCLUSION 

Although the future of Title IX regulations and guidance re-
mains uncertain, the recent judicial guidance in this area strongly 
suggests the importance of some form of cross-examination to 

 
 125. See, e.g., Title IX Policy & Procedures Guidelines, N. ST. UNIV., https://www. north-
ern.edu/sites/default/files/titleixguidelines.pdf (last visited Oct. 17, 2019). 
 126. See, e.g., Nondiscrimination on the Basis of Sex, supra note 4, at 61,476. 
 127. Sexual Misconduct (Title IX) Policy, S. UNIV., at 22 (Aug. 2016), http://www.subr 
.edu/assets/subr/StudentLife/EthicsComplianceDiversity/Policies/SUBRSexualMiscon-
duct Policy080116.pdf. 
 128. Id. 
 129. Nondiscrimination on the Basis of Sex, supra note 4, at 61,476. 
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protect the due process rights of the accused.130 While the First and 
Sixth Circuits disagree on whether or not to mandate certain forms 
of cross-examination, both courts spoke to the importance of cross-
examination in determining the truth, especially when credibility 
of the parties is a central issue.131 With this recognition of the due 
process issues, the DOE and individual universities must take steps 
to find balance between the Obama-era focus on the accuser’s 
rights and the Trump-era focus on the rights of the accused. Achiev-
ing this balance is critically necessary to protect the rights and in-
terests of both parties adequately. 

The solution to maintaining a balance between the rights of 
both parties must be multi-faceted. Solutions such as allowing attor-
neys to cross-examine students will foster significant debate. The 
DOE and individual universities, however, can begin implementing 
solutions such as neutral questioners and physical and technologi-
cal barriers to implement a system that protects the due process 
right to cross-examination while also providing safeguards against 
procedural error and survivor re-traumatization. This issue will re-
main significant for the DOE and the federal judiciary in the future, 
and this circuit split could cause the United States Supreme Court 
to rule on this issue. 

 

 
 130. See Doe v. Baum, 903 F.3d 575, 581 (6th Cir. 2018); see also Haidak v. Univ. of 
Massachusetts-Amherst, 933 F.3d 56, 69 (1st Cir. 2019). 
 131. Haidak, 933 F.3d at 69; Baum, 903 F.3d at 581–82. 


	Seeking Clarity in the Title IX Confusion:
	Manning Peeler0F†

