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TITLE VII AND COLOR: HOW BRINGING TITLE VII 
CLAIMS UNDER THE PROTECTED CLASS OF COLOR 

CAN FURTHER HIGHLIGHT COLORISM IN 
EMPLOYMENT AND SOCIETY AT LARGE 

SHAMEKA ROLLA† 

n January 2018, Lupita Nyong’o1 announced that she would write 
a children’s book.2 In the book, titled Sulwe, a five-year-old 

Kenyan girl, unable to see the beauty in her dark complexion, is 
determined to lighten her skin.3 With a global skin-lightening 
industry that was worth $4.8 billion in 2017, and that is projected to 
grow to $8.9 billion by 2027,4 this fictional story is far from 
unrealistic. Nyong’o explained that her inspiration for the book 
derived from her struggle as a child to accept her skin tone,5 feeling 
“unbeautiful,” and “praying for lighter skin.”6 In a 2014 speech, she 

 
         †. Shameka Rolla is a 2020 graduate of Wake Forest University School of Law and 
received her B.A. from Duke University in 2017. She would like to thank her family and 
friends for their support and continued willingness to discuss the topics of race, ethnicity, 
and diversity. She would also like to thank Professor Abigail Perdue for exposing her to 
Title VII cases in her first-year writing course, which was the inspiration for this Comment.  
 1. Lupita Nyong’o is a Kenyan-Mexican actress with dark, brown skin. Lupita Nyong’o, 
IMDB (last visited Mar. 3, 2019), https://www.imdb.com/name/nm2143282. She won an 
Academy Award for her debut role in 12 Years a Slave and has been featured in motion 
pictures including: Us, Black Panther, and The Jungle Book. Lupita Nyong’o Awards, IMDB (last 
visited Mar. 3, 2019), https://www.imdb.com/name/nm2143282/award s?ref_=nm_ql_2.  
 2. Lovia Gyarkye, Lupita Nyong’o to Publish a Children’s Book, N.Y. TIMES (Jan. 17, 
2018), https://www.nytimes.com/2018/01/17/books/lupita-nyongo-to-publish-a-children 
s-book.html?smid=tw-nytimesarts&smtyp=cur. 
 3. Id. 
 4. Coco Khan, Skin-Lightening Creams Are Dangerous – Yet Business Is Booming. Can the 
Trade Be Stopped?, GUARDIAN (Apr. 23, 2018, 11:47 AM), https://www.theguardian.com/ 
world/2018/apr/23/skin-lightening-creams-are-dangerous-yet-business-is-booming-can-
the-trade-be-stopped. 
 5. Gyarkye, supra note 2. 
 6. Lupita Nyong’o’s Black Women in Hollywood Speech, ESSENCE (July 1, 2014) 
[hereinafter Black Women in Hollywood], https://www.essence.com/video/lupita-nyongos-
black-women-hollywood-speech. Expression of these feelings is not exclusive to Nyong’o 
among influential black female voices. See also The Bluest Eye, a novel by famed American 
author Toni Morrison, features a protagonist, Pecola, who also prays for what she believes 
to be a hallmark of beauty – blue eyes. As with light skin for Nyong’o, blue eyes function for 

I 
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described how she “only saw pale skin” on television while growing 
up and was unable to find self-love until another woman with skin 
as dark as hers was praised in popular culture.7 Yet even when she 
accepted her own skin, like the little girl in Sulwe eventually does, 
“around [her], the preference for light skin prevailed.”8 Nyong’o’s 
speech highlighted a persistent issue in our society—colorism.9 
Colorism is the prejudicial or preferential treatment of individuals 
on the basis of skin color.10 As a result of the celebrities we see on 
TV, it affects not only aspects of self-image, and beauty standards, 
but many aspects of everyday life. 

Although colorism is far from a new issue, it has recently 
gained some attention in popular culture. As underscored by 
Nyong’o’s reflections, many Black celebrities have light skin. Less 
than a month after Nyong’o announced her intention to write a 
book about colorism, Mathew Knowles11 discussed his own book on 
the topic with Ebony Magazine.12 He examined colorism in the 
music industry, stating that the light skin of his daughters Beyoncé 
and Solange, as well as artists like Rihanna and Mariah Carey, 
contributes to their success.13 Similarly, in the realm of sports, one 
commentator observed “[Stephen] Curry’s light skin and its 
relation to his broad cultural appeal has not gone unnoticed.”14 
While these conversations focus on prominent figures and 
colorism’s impact on their popularity, colorism also affects the 
opportunities of everyday people. 

Increasing acknowledgment of colorism in popular culture 
makes the issue of who is affected by colorism and how they are 

 
Morrison as a symbol of beauty within a larger framework of Eurocentric beauty standards. 
TONI MORRISON, THE BLUEST EYE 45 (Alfred A. Knopf ed., 1993). 
 7. Black Women in Hollywood, supra note 6. 
 8. Id. Gyarkye, supra note 2. 
 9. See Black Women in Hollywood, supra note 6. 
 10. Trina Jones, Shades of Brown: The Law of Skin Color, 49 DUKE L.J. 1487, 1489 (2000). 
 11. Mathew Knowles is the father of singer Beyoncé Knowles, a music executive, and 
a professor at Texas Southern University. See Jessica Bennett, EXCLUSIVE: Mathew Knowles 
Says Internalized Colorism Led Him to Tina Knowles Lawson, EBONY (Feb. 2, 2018), 
https://www.ebony.com/entertainment/books/exclusive-mathew-knowles. 
 12. Id. (explaining his experience with intense, blatant racism growing up in the Deep 
South, how his internalized rage led him to his ex-wife Tina Knowles Lawson, and how he 
chronicled these experiences in his book RACISM FROM THE EYES OF A CHILD). 
 13. Id. 
 14. Michael Eric Dyson, The Color Line: Stephen Curry’s Prominence Resurfaces Issues of 
Colorism Among Blacks, UNDEFEATED (June 1, 2016), https://theundefeated.com/features 
/light-skinned-vs-dark-skinned. 
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affected especially relevant in the legal context.15 The impact of 
colorism can also be seen in the employment context.16 
Discrimination in employment on the basis of race, color, religion, 
sex, or national origin is prohibited by Title VII of the Civil Rights 
Act of 1964 (“Title VII”).17 However, a 2009 study examining the 
influence of colorism on job selection discovered that when all 
aspects except for skin tone were held constant there was a 
preference for lighter-skinned Black applicants over darker-skinned 
Black applicants in recommendations for hiring and hiring 
decisions.18 Although some employers have created trainings to 
highlight the potential risk of unconscious bias for light skin,19 
claims of employment discrimination on the basis of color are rarely 
brought under Title VII.20 

This Comment explores the relationship between the 
protected class of color and Title VII litigation. Part I discusses the 
concept of colorism and studies that highlight the effect of colorism 
on employment. Further, it emphasizes the inclusion of both race 
and color in Title VII, as well as relevant case law that demonstrates 
courts’ reluctance to acknowledge color claims. Part II discusses 
why it is important for courts to acknowledge the protected class of 
color, rather than simply subordinate it under the umbrella of race; 
what colorism contributes to the American experience; and the 
 
 15. See, e.g., Julie Piñero, What Hollywood Is Getting Right (And Wrong) About Colorism, 
HUFFINGTON POST (Apr. 4, 2019, 1:55 PM), https://www.huffpost.com/entry/what-
hollywood-is-getting-right-and-wrong-about-colorism_n_5ca623a4e4b082d775e1f465; see 
also Clarkisha Kent, 50 Shades of Black: Young Hollywood Has a Colorism Problem That Can’t Be 
Ignored, BET (Sept. 6, 2018), https://www.bet.com/celebrities/news/2018/09/06/youn g-
hollywood-colorism.html. 
 16. See Matthew Harrison & Kecia Thomas, The Hidden Prejudice in Selection: A Research 
Investigation on Skin Color Bias, 39 J. APPLIED SOC. PSYCHOL. 134, 136 (2009). 
 17. See 42 U.S.C. § 2000e-2(a). 
 18. Harrison & Thomas, supra note 16, at 154. While many studies surrounding race 
and color focus on the Black-white binary in the United States, colorism, like racism, is not 
unique to the Black experience. See, e.g., Taunya Lovell Banks, Colorism Among South Asians: 
Title VII and Skin Tone Discrimination, 14 WASH. U. GLOB. STUD. L. REV. 665, 668 (2015). 
 19. While working for Teach for America, one of the many trainings on race awareness 
I attended included taking online implicit bias tests through the Harvard Project Implicit 
website. Likewise, I was also required to take the Harvard implicit bias tests while working 
for Duke University Housing, Dining, and Residence Life as a Resident Assistant. See About 
Us, PROJECT IMPLICIT, https://implicit.harvard.edu/implicit/aboutus.html (last visited 
Oct. 5, 2019). 
 20. See 5 EMP. COORD. EMPLOYMENT PRACTICES § 3:7 (2019) (“Separate claims of color 
discrimination are rare because they are usually brought with and subordinated to race 
discrimination claims. Still, a complaint only based on color does support a claim upon 
which relief can be granted under Title VII.”). 
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difficulty of implicit bias in color claims. Finally, this Comment 
proposes that legal acknowledgment of colorism by courts is the 
next step in realizing the goals of Title VII. This Comment does not 
seek to lessen the attention given to or the gains sought with respect 
to racism in the employment context, but to simply heighten 
awareness and bring new legal attention to the issue of colorism. 

I.  BACKGROUND 

A. Color and Preferential Treatment 

1.  An overview of color in America 

People of color come in various “shades and hues.”21 The 
formation of a color hierarchy in the United States, specifically 
among Blacks, can be traced back to slavery.22 The creation of a 
mixed-race population, which largely resulted from relationships 
between white, male slaveowners and Black, female slaves, led to a 
larger variation in skin tone among Blacks.23 This was accompanied 
by the One Drop Rule, or the idea that anyone with “one drop of 
black blood” was considered Black.24 Despite lighter-skinned, 
mixed-race children being classified as Black, “their connection 
with the white slave owner and thus their connection with 
whiteness” led to a system of privilege for lighter-skinned Blacks.25 
Some of these privileges were directly related to work 
opportunitiesspecifically, “[o]pportunities for manumission . . . 
less stressful work tasks, access to education, and opportunities for 
skilled labor . . . .”26 

 
 21. Leonard M. Baynes, If It’s Not Just Black and White Anymore, Why Does Darkness Cast 
a Longer Discriminatory Shadow Than Lightness? An Investigation and Analysis of the Color 
Hierarchy, 75 DENV. U. L. REV. 131, 132 (1997). 
 22. MARGARET L. HUNTER, RACE, GENDER, AND THE POLITICS OF SKIN TONE 18 (2005). 
 23. Id. at 17–19. Despite anti-miscegenation laws existing in many colonies, there was 
in fact racial mixing during the period of American slavery. Id. 
 24. Id. at 18. The One Drop Rule is also known as the Rule of Hypodescent. Id.  
 25. Id. at 19. 
 26. Id.; see also Evelyn Nakano Glenn, Yearning for Lightness: Transnational Circuits in the 
Marketing and Consumption of Skin Lighteners, 22 GENDER & SOC’Y 281, 286–87 (2008) (“While 
slave owners considered dark-skinned Africans suited to fieldwork, lighter-skinned mulattos 
were thought to be more intelligent and better suited for indoor work as servants and 
artisans. Mulattos were also more likely to receive at least rudimentary education and to be 
manumitted.”). Manumission takes place when slaveowners voluntarily free their slaves. 
Glossary: Slaves & Free Blacks, COLONIAL WILLIAMSBURG (last visited Nov. 14, 2019) 
https://www.history.org/history/teaching/enewsletter/volume3/february05/glossary.cf. 
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The preferential treatment afforded to lighter-skinned 
Blacks gave them an advantage over their darker-skinned 
counterparts. Many whites viewed their leadership and economic 
success in the Black community as “confirmation that white blood 
and lineage was superior to black.”27 Similarly, many light-skinned 
Blacks were able to “pass” for white, which provided them access to 
white-only institutions.28 Thus, fair skin and the ability to “pass” 
acted as social capital, opening doors to educational and 
employment opportunities.29 The association of lighter skin with 
whiteness, and, consequently, the idea that it is better than darker 
skin was also internalized by Blacks.30 Even within the Black 
community light skin acted as social capital because features that 
were linked to whiteness were seen as more desirable.31 Notably, 
during the Civil Rights Movement some elite Black organizations 
used skin tone to determine admission.32 

Colorism also exists in the Latino community.33 Similar to 
how slavery created a color hierarchy among Blacks in the United 
States, colonization created a color hierarchy in Latin America.34 
For example, the extensive racial mixing that occurred in Mexico 
during its conquest was a deliberate effort to whiten the 
population35 and has shaped a system in which social status is closely 
 
 27. HUNTER, supra note 22, at 19.  
 28. Shirlee Taylor Haizlip, Passing, 46 AM. HERITAGE (1995), 
https://www.americanheri tage.com/passing (“Hundreds of thousands of blacks passed for 
white, starting in the days of slavery and continuing into the present.”); see also Carla K. 
Bradshaw, Beauty and the Beast on Racial Ambiguity, in RACIALLY MIXED PEOPLE IN AMERICA 

77, 79 (Maria P. P. Root ed., 1992) (“Passing is the word used to describe an attempt to 
achieve acceptability by claiming membership in some desired group while denying other 
racial elements in oneself thought to be undesirable.”). 
 29. Id.; see also Nate Sloan, Stanford Historian Re-examines Practice of Racial ‘Passing,’ 
STANFORD NEWS SERVICE (Dec. 18, 2013), https://news.stanford.edu/pr/2013/pr-passing-
as-white-121713.html (“Historians tend to think of passing as ‘an individualistic and 
opportunistic practice; a tool for getting ahead.’”). 
 30. See Margaret L. Hunter, “If You’re Light You’re Alright”: Light Skin Color as Social 
Capital for Women of Color, 16 GENDER & SOC’Y 175, 176 (2002) [hereinafter Hunter, If You’re 
Light You’re Alright]. 
 31. See Tracy Owen Patton, Hey Girl, Am I More Than My Hair?: African American Women 
and Their Struggles with Beauty, Body Image, and Hair, 18 NWSA J. 24, 28–29 (2006). 
 32. HUNTER, supra note 22, at 107. 
 33. See Baynes, supra note 21, at 140.  
 34. Hunter, If You’re Light You’re Alright, supra note 30, at 190. See Edward Telles & 
René Flores, Not Just Color: Whiteness, Nation, and Status in Latin America, 93 HISP. AM. HIST. 
REV. 413, 413–14 (2013) (identifying Spain and Portugal as creating a sub-class of “white” 
Latin Americans). 
 35. HUNTER, supra note 22, at 22. 
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associated with skin tone.36 The remnants of these systems persist 
today as lighter-skin Latinos receive preferential treatment both in 
Latin American countries and the United States.37 One more 
important differentiation is that unlike “Blacks” who are considered 
a race, Latino and Hispanics are not.38 Further, Latinos do not 
subscribe to a system like the One Drop Rule.39 Therefore, Latinos 
in the United States have varying racial identities, with fifty-three 
percent of Latinos identifying as “[w]hite and no other race” in the 
2010 United States Census.40 

2.  An overview of color in other countries 

Although discussions of colorism in America often focus on 
Black and Latino experiences, colorism exists in many communities 
of color.41 Globally, colonization was built on the ideas of white 
supremacy and eurocentrism. Therefore, the same “white is right” 
mentality that developed in the Americas can be seen in other 
formerly colonized countries.42 For example, in Africa the privilege 
afforded to Africans with lighter skin has been internalized, with 
some people believing lighter skin is “a gateway to beauty and 
success, . . . ‘the path to getting a good job, [and] having a 
relationship.’”43 In 2011, the World Health Organization reported 
that twenty-five percent of women in Mali, twenty-seven percent in 
Senegal, thirty-five percent in South Africa, fifty-nine percent in 
Togo, and seventy-seven percent in Nigeria “use skin lightening 

 
 36. Baynes, supra note 21, at 150. 
 37. See Juan Andrés Páez, Racial Discrimination in Latin America: The “Pigmentocracy” 
Approach, DEJUSTICIA (Nov. 3, 2014), https://dejusticiablog.org/new-
blog/2016/11/3/racial -discrimination-in-latin-america-the-pigmentocracy-approach. See 
also Baynes, supra note 21, at 133. 
 38. Margaret Hunter, The Persistent Problem of Colorism: Skin Tone, Status, and Inequality, 
1 SOC. COMPASS 237, 240 (2007) [hereinafter Hunter, The Persistent Problem of Colorism]. 
 39. Baynes, supra note 21, at 146–47. 
 40. Sharon R. Ennis et al., The Hispanic Population: 2010, U.S. CENSUS BUREAU 15 (May 
2011), https://www.census.gov/prod/cen2010/briefs/c2010br-04.pdf. 
 41. See generally Glenn, supra note 26 (discussing colorism in the context of skin 
lightening globally). 
 42. Id. at 298. 
 43. Skin Bleaching in Africa: An ‘Addiction’ with Risks, THE EXPRESS TRIBUNE (Aug. 9, 
2018), https://tribune.com.pk/story/1776977/3-skin-bleaching-africa-addiction-risks; see 
also Samuel Alemu, Discrimination Based on Skin Color – Case of Colorism in Africa, THE 

REPORTER ETHIOPIA (Jan. 12, 2019), 
https://www.thereporterethiopia.com/article/discrimin ation-based-skin-color-case-
colorism-africa (explaining how prevalent colorism and skin bleaching are in Africa). 
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products on a regular basis.”44 Similarly, for Asian countries with a 
colonial history, like India and the Philippines, “light skin tone is 
valued because of the European values enforced by the colonial 
regime.”45 With respect to India, “[t]he most negative attitudes are 
reserved for the Dalits, who live not just in India but also in 
Bangladesh, Pakistan, and Nepal.”46 

Significantly, countries that were never colonized also 
exhibit a preference for lighter skin.47 Colorism in some Asian 
countries can be linked back to early class hierarchies.48 
Historically, East Asian societies have “idealized light or even white 
skin for women.”49 One explanation suggests that lighter skin was 
associated with “the leisure class” and darker skin suggested 
individuals were poor or working people.50 For instance, in Japan, 
there is a long history of individuals of the middle and upper classes 
wearing powders that make their faces appear whiter.51 Across the 
world, the desire to appear lighter or closer to white is not solely 
historical. In fact, many people of color seek to lighten their skin 
today.52 

3.  An overview of color in employment 

Although lightening one’s skin may seem like a solely 
cosmetic change that is an issue of self-image or beauty, appearance 
undoubtedly affects an individual’s opportunities.53 More 
specifically, studies have discovered that skin tone affects income 

 
 44. Mercury in Skin Lightening Products, WORLD HEALTH ORG. (2011), 
https://www.who. int/ipcs/assessment/public_health/mercury_flyer.pdf. 
 45. Hunter, The Persistent Problem of Colorism, supra note 38, at 239. 
 46. KATHY RUSSELL-COLE ET AL., THE COLOR COMPLEX: THE POLITICS OF SKIN COLOR 

IN A NEW MILLENNIUM 33 (rev. ed. 2013) (“[T]he Dalits are also among the darkest-skinned 
people in the Indian subcontinent.”). 
 47. Hunter, The Persistent Problem of Colorism, supra note 38, at 239. 
 48. Id. at 238–39. 
 49. Glenn, supra note 26, at 292. 
 50. Hunter, The Persistent Problem of Colorism, supra note 38, at 239. 
 51. Glenn, supra note 26, at 292; see also RUSSELL-COLE, supra note 46, at 32 (“A 2007 
Nielsen global survey found that 29 percent of South Koreans and 46 percent of Chinese 
had used a skin-lightening product within the past year.”). 
 52. See generally Glenn, supra note 26 (discussing the global market for skin-lightening 
products by geographic regions).  
 53. Hunter, The Persistent Problem of Colorism, supra note 38, at 241 (“We know from 
research on physical attractiveness that people who are considered more attractive are also 
viewed as smarter and friendlier.”). 



4 ROLLA_UPDATE4.8.DOCX (DO NOT DELETE) 4/8/2020  1:13 PM 

284 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:2 

and employment in the United States.54 A 1990 study found that 
Blacks with lighter skin had higher socioeconomic status and 
earned more than darker-skinned Blacks.55 Nineteen years later, in 
2009, another study discovered that when all aspects except for skin 
tone were held constant, there was a preference for lighter-skinned 
Black applicants over darker-skinned Black applicants in 
recommendations for hiring and firing decisions.56 Additionally, a 
2003 study found that white-identifying Latinos earned more and 
had lower unemployment rates than Black-identifying Latinos.57 
Even when controlling for family background, data still shows a 
preference for light skin in employment.58 Similarly, a different 
2003 study, which focused on the effect of color on employment of 
immigrants, found that “[t]he labor market experience of dark-
skinned Latin American and Asian men is much less favorable than 
that of lighter skinned men from the same racial groups.”59 

B. Relevant Case Law 

Despite extensive literature on the topic of colorism and the 
fact that skin tone affects opportunities,60 few legal claims under 
this form of discrimination have been successful against employers. 
Title VII states, “[i]t shall be an unlawful employment practice for 
an employer to . . . discriminate against any individual . . . because 
of such individual’s race, [or] color . . . .”61 Although Title VII 
expressly provides protection on the basis of both race and color,62 
cases are rarely brought under the protected class of color.63 In fact, 
 
 54. See Baynes, supra note 21, at 133. 
 55. Id. at 159–60 (citing Michael Hughes & Bradley R. Hertel, The Significance of Color 
Remains: A Study of Life Chances, Mate Selection, and Ethnic Consciousness Among Black Americans, 
68 SOC. FORCES 1105 (1990)). 
 56. Harrison & Thomas, supra note 16, at 154. 
 57. Hunter, The Persistent Problem of Colorism, supra note 38, at 241. It is significant that 
“[s]ome researchers use the racial self-designations of Latinos as proxies for skin color when 
an actual skin-tone variable is not available.” Id. at 242. This suggests that white-identifying 
Latinos are lighter skinned and Black-identifying Latinos are darker skinned. 
 58. Id. 
 59. Lightness/Darkness of Skin Affects Male Immigrants’ Likelihood of Gaining Employment, 
AM. SOC. ASS’N (Oct. 5, 2019), https://www.asanet.org/press-center/press-
releases/lightnessdarkness-skin-affects-male-immigrants-likelihood-gaining-employment. 
 60. See generally HUNTER, supra note 22; RUSSELL-COLE, supra note 46; Hunter, If You’re 
Light You’re Alright, supra note 30; Hunter, Problem of Colorism, supra note 38. 
 61. 42 U.S.C. § 2000e-2(a) (2012). 
 62. Id. 
 63. See 5 EMP. COORD. EMPLOYMENT PRACTICES § 3:7. 
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separate claims of color discrimination are usually brought with, 
and subordinated to, race discrimination claims.64 Trina Jones 
writes “there are hundreds of cases in which plaintiffs have alleged 
both race and color discrimination, but which courts have treated 
solely as race claims.”65 This approach to color under Title VII is 
inconsistent with the act’s statutory language and intent. During the 
Congressional debates that preceded Title VII’s adoption, a 
representative from Mississippi proposed that Title VII read “‘race’ 
and ‘color.’”66 “This proposal was defeated, the debate thereon 
making it abundantly clear that under no circumstances may ‘race’ 
or ‘color’ be considered a ‘bona fide occupational qualification’ 
under the new law.”67 

Notwithstanding the rarity of color discrimination claims, 
they do exist. In Walker v. Secretary of Treasury, I.R.S., a light-skinned 
Black woman claimed that her supervisor, who was a dark-skinned 
Black woman, discriminated against her because of her lighter skin 
tone.68 The Walker court described the issue as “novel,”69 ultimately 
determining that the color discrimination claim created a question 
of fact for a factfinder and thus should survive summary judgment.70 
Similarly, in Falero Santiago v. Stryker Corporation, a darker skinned 
Puerto Rican employee brought suit against his former employer 
under Title VII on the basis of color.71 Although the employee 
established a prima facie case of color discrimination against the 
employer, he failed to establish that the employer’s stated reasons 
for termination were pretext for color discrimination.72 This case 
reflects a problem common to many colorism claims under Title 
VII failure to survive motions to dismiss.73 
 
 64. Id. 
 65. Trina Jones, The Case for Legal Recognition of Colorism Claims, in SHADES OF 

DIFFERENCE: WHY SKIN COLOR MATTERS 223, 227–28 (Evelyn Nakano Glenn ed., 2009). 
 66. Francis J. Vaas, Title VII: Legislative History, 7 B.C. L. REV. 431, 438 n. 28 (1966); 
EEOC Compliance Manual, Section 15: Race and Color Discrimination (2006), 
https://www.eeoc.go v/policy/docs/race-color.pdf. 
 67. Vass, supra note 66. 
 68. Walker v. Sec'y of Treasury, I.R.S., 713 F. Supp. 403, 404 (N.D. Ga. 1989). 
 69. Id. at 405 (“The principal issue in this case is a somewhat novel one: does a light-
skinned black person have a cause of action pursuant to Title VII against a dark-skinned 
black person for an alleged discriminatory termination of employment?”). 
 70. Id. at 408. 
 71. Falero Santiago v. Stryker Corp., 10 F. Supp. 2d 93, 94, 96 (D.P.R. 1998). 
 72. Id. at 96, 99. 
 73. See Banks, supra note 18, at 674. See generally Ali v. Nat'l Bank of Pak., 508 F. Supp. 
611 (S.D.N.Y. 1981). 
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Although the plaintiff’s claim in Ali v. National Bank of 
Pakistan likewise survived summary judgment, the case set a new 
obstacle for colorism claims.74 In Ali, a former employee of the 
National Bank of Pakistan, located in New York City, brought a Title 
VII claim against his employer on the basis of color.75 Following a 
trial, the court dismissed the suit, determining that Ali had not 
satisfied a prima facie case of color discrimination, and, even if he 
had, he failed to show that Pakistani colorism fell within the 
“American experience.”76 

More recently, in 2015, the plaintiff in Etienne v. Spanish Lake 
Truck and Casino Plaza, L.L.C. also survived summary judgment 
when the plaintiff, a Black woman, sued her employer for race and 
color discrimination.77 In Etienne, the plaintiff’s general manager 
allegedly said the plaintiff was “too black” to perform certain tasks 
and that he “would not let ‘a dark skinned black person handle any 
money.’”78 The Court of Appeals for the Fifth Circuit decided that 
the lower court erred in granting summary judgment because the 
plaintiff had provided direct evidence “‘that race was a basis in 
employment decisions’ at Spanish Lake.”79 While the court focused 
on race, it stated in a footnote that “[t]hough [the court] ha[s] 
never explicitly recognized ‘color’ as a separate, unlawful basis for 
discrimination by employers, the text of Title VII is unequivocal on 
the matter.”80 

II.  ANALYSIS 

Within the current legal framework, it is easier to bring a 
race discrimination claim than a color discrimination claim under 
Title VII.81 In other words, a plaintiff is more likely to prevail and, 
consequently, more likely to feel secure bringing a race 

 
 74. Ali, 508 F. Supp. at 613–14. 
 75. Id. at 611. 
 76. Id. at 613 (“Suffice it to note that the presumption of a protected class status on 
the basis of color is bound up with an entire national racial history. It may well be that there 
are indigenous discriminatory practices around the world having nothing to do with the 
American experience.”); see also Banks, supra note 18, at 669. 
 77. Etienne v. Spanish Lake Truck & Casino Plaza, L.L.C., 778 F.3d 473, 475 (5th Cir. 
2015), as revised (Feb. 3, 2015). 
 78. Id. 
 79. Id. at 476–77. 
 80. Id. at 475 n.2.  
 81. See Jones, supra note 65, at 227–28.  
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discrimination claim than a color discrimination claim, even when 
the underlying claim involves prejudicial treatment on the basis of 
color.82 This is partly because, many claims brought under the 
protected class of color fail to survive summary judgment, and color 
claims are subordinated under race claims.83 This is not to suggest 
that claims of color discrimination under Title VII are always 
destined to fail—in fact, Walker84 and Etienne85 show that is not the 
case—but rather that courts must consider color claims in light of 
colorism rather than a conflated understanding of race and color 
that was expressly denied during Congressional debates.86 This 
section attempts to explain: (A) why it is important for courts to 
acknowledge colorism; (B) why courts should reject the Ali 
“American experience” standard; and (C) how Etienne is an 
exceptional case in light of implicit bias. 

A. Acknowledging Colorism Claims 

Although colorism and racism are closely linked, they are 
different.87 Racism is systemic discrimination against individuals or 
groups on the basis of socially constructed beliefs about those 
individuals’ or groups’ racial category.88 For example, Blacks in the 
United States, regardless of skin tone, may experience some kind of 
discrimination simply because they are Black, but “the intensity of 
that discrimination, the frequency, and the outcomes of that 
discrimination will differ dramatically by skin tone.”89 Therein lies 
the significance of colorism. Title VII was designed to directly 
address this distinction, which is apparent90 from the intentional 
inclusion of race and color as separate protected classes.91 Yet, color 
has been engulfed by race because racial discrimination is easier for 
 
 82. Id.  
 83. Banks, supra note 18, at 674.  
 84. See Walker v. Sec'y of Treasury, I.R.S., 713 F. Supp. 403, 409 (N.D. Ga. 1989) 
(refusing to grant defendant’s summary judgment motion with respect to plaintiff’s Title 
VII color discrimination claim). 
 85. See Etienne v. Spanish Lake Truck & Casino Plaza, L.L.C., 778 F.3d 473, 475 (5th 
Cir. 2015) (vacating the district court’s grant of defendant’s summary judgment motion 
with respect to plaintiff’s Title VII race and color discrimination claims).  
 86. Vaas, supra note 66, at 438 n.28. 
 87. Hunter, The Persistent Problem of Colorism, supra note 38, at 238. 
 88. See Jones, supra note 65, at 225. 
 89. Hunter, The Persistent Problem of Colorism, supra note 38, at 238. 
 90. See Vaas, supra note 66, at 431–33. 
 91. Id. at 438 n.28. 
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courts to understand and see in cases in light of America’s long and 
troublesome racial history.92 Perhaps plaintiffs have been satisfied 
with simply winning their claims under race discrimination, even if 
they actually experienced color discrimination.93 However, moving 
forward, courts must acknowledge that not all people within a racial 
group are treated equally by other members of that group (intra-
racial) or even members outside that group (inter-racial) because 
of variations in skin tone and a history of preference for lighter skin, 
namely discrimination on the basis of color. 

The preference for lighter skin has also fostered attitudes of 
resentment within communities of color.94 Therefore, courts must 
acknowledge that while color claims will often consist of 
discrimination against individuals with darker skin,95 color claims 
can also reflect discrimination against people with lighter skin, as 
illustrated in both Walker96 and Ali.97 Because these claims are built 
on resentment, they ultimately involve intra-racial colorism.98 The 
Walker court, deciding to deny the defendant’s motion for summary 
judgment in favor of the lighter skinned employee, emphasized the 
presence of evidence that the supervisor, a darker-skinned Black 
woman, “might have harbored resentful feelings towards white 
people, and therefore by inference, possibly towards light-skinned 
black people.”99 Still, because the preference for lighter skin has 
been internalized by communities of color,100 intra-racial colorism 

 
 92. See, e.g., Walker v. Sec'y of Treasury, 713 F. Supp. 403, 404–05 (N.D. Ga. 1989). 
Importantly, Title VII did arise in the context of the Civil Rights Movement, which sought 
to end racism, or more concretely, “for blacks to gain equal rights under the law in the 
United States.” Civil Rights Movement, HISTORY (Mar. 18, 2019), 
https://www.history.com/topics/bla ck-history/civil-rights-movement. 
 93. See Jones, supra note 65, at 228. 
 94. Baynes, supra note 21, at 141–45 (describing how skin tone has divided the 
American Black community and consequently created “anti-light sentiment”). 
 95. Statistics suggest that lighter skinned people of one race have an advantage in 
employment over their darker skinned counterparts. See supra Section I.A.3. 
 96. See Walker, 713 F. Supp. at 404–05 (N.D. Ga. 1989) (discussing a claim by plaintiff, 
a lighter skinned Black woman, alleging her supervisor, a darker skinned Black woman, 
terminated her because she had “personal hostility towards” the plaintiff’s light skin). 
 97. See Ali v. Nat'l Bank of Pak., 508 F. Supp. 611, 611–12 (S.D.N.Y. 1981) (discussing 
a claim by plaintiff, a lighter skinned man of Pakistani descent, alleging his supervisors, 
darker skinned individuals of Pakistani descent, discriminated against him because of his 
lighter skin tone). 
 98. Jones, supra note 65, at 224 (noting intra-racial colorism exists when “the 
discriminator and the person discriminated against are of the same racial group”). 
 99. Walker, 713 F. Supp. at 405.  
 100. Hunter, If You’re Light You’re Alright, supra note 30, at 176. 
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claims, like the one in Falero Santiago,101 can also reflect the larger 
societal trend of preferring light skin. In contrast, inter-racial 
colorism claims will likely only reflect the preference for lighter 
skin, as seen in Etienne.102 All of these claims are valid conceptions 
of color discrimination because colorism is complex and any form 
of discrimination on the basis of color, whether that be against a 
person of color with lighter skin or darker skin, should be taken 
seriously. 

B. The American Experience 

Following Ali, some plaintiffs have an added burden of 
showing that colorism also affects them within the meaning of the 
“American experience.”103 The Ali court wrote, “[s]uffice it to note 
that the presumption of a protected class status on the basis of color 
is bound up with an entire national racial history. It may well be that 
there are indigenous discriminatory practices around the world 
having nothing to do with the American experience.”104 In other 
words, the court created a standard by which even if discrimination 
by darker skinned Pakistanis against lighter skinned Pakistanis 
exists in Pakistan, it is not a part of the American experience.105 
While one legal scholar writes about the legacy of this American 
experience standard for South Asian plaintiffs like Ali,106 this 
standard could affect color-based claims for other groups that also 
seemingly fall outside the Black-white binary, racial history of the 
United States. In light of the court’s emphasis on the absence of 

 
 101. See Falero Santiago v. Stryker Corp., 10 F. Supp. 2d 93, 94, 96 (D.P.R. 1998) 
(discussing a claim by plaintiff, a darker skinned Puerto Rican man, alleging national origin 
and color discrimination when his employer terminated him and reassigned his work to a 
lighter skinned Puerto Rican man). 
 102. See Etienne v. Spanish Lake Truck & Casino Plaza, L.L.C., 778 F.3d 473, 475 (5th 
Cir. 2015), as revised (Feb. 3, 2015) (discussing claim by plaintiff, a Black woman, alleging 
her general manager, a white man, failed to promote her because he “would not let ‘a dark 
skinned black person handle any money,’” and he thought the plaintiff was “‘too black’ to 
do various tasks at the casino”). 
 103. Ali v. Nat'l Bank of Pak., 508 F. Supp. 611, 613 (S.D.N.Y. 1981); see also Banks, supra 
note 18, at 669 (“[I]ntra-group colorism claims involving South Asians are not cognizable 
under Title VII because they fall outside the ‘American experience.’”). 
 104. Id. 
 105. Id. Significantly, Ali addresses a claim of intra-racial colorism. Id. One is left to 
wonder how the court would have applied this American experience standard to an 
interracial color claim that involved, for example, alleged discrimination by a white person 
against a darker skinned person of Pakistani descent. 
 106. See generally Banks, supra note 18. 
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evidence to support that colorism does exist among Pakistanis, that 
scholar suggests “without the guidance of experts on the history and 
demographics of these communities, or without more specific 
pleadings from the plaintiffs, courts cannot understand or judge 
the significance of the allegations.”107 However, many cultures 
struggle with the cultural and societal narratives that create a 
preference for light skin because it appears closer to whiteness.108 
Therefore, colorism can be understood without extensive expert 
testimony. 

Although slavery, the One Drop Rule, and Jim Crow 
segregation created a system of colorism that is in some ways unique 
to the United States and Blacks in America,109 that is not the entire 
American experience. The United States has a long history of 
immigration. As people immigrate to the United States, they 
naturally bring with them their countries’ understanding of 
color.110 But immigrants are also coming to a country that shares, 
in many cases, their own countries’ preference for lighter and 
whiter skin.111 The American experience for American Blacks and 
Latinos reinforces that color matters for all people of color.112 Pre-
existing conceptions of color can fit easily into the new 
environment because, while there are differences in origin, the 
underlying premise is the same—white is right.113 Therefore, the 
idea that Pakistanis in the United States do not qualify for 
protection from color discrimination under Title VII because it was 
designed to address America’s troubled history of racism against 
Blacks simply misses the mark.114 A 2003 study on colorism in 

 
 107. Id. at 679. 
 108. See supra Section I.A.2. There is no mention of the courts in Walker, Falero Santiago, 
or Etienne requiring evidence or expert testimony that colorism exists for Blacks (Walker and 
Etienne) or Latinos (Falero Santiago).  
 109. See supra Section I.A.1. 
 110. See RUSSELL-COLE, supra note 46, at 37 (“In America, many newly arrived female 
immigrants from the Philippines report being shocked by American attitudes towards 
tanning. They have just come from a place where getting tanned by the sun leads to a good 
scolding from older relatives . . . .”). 
 111. See supra Section I.A.1; see also supra Section I.A.3. 
 112. See supra Section I.A.1. 
 113. Glenn, supra note 26, at 298. 
 114. See generally David A. Forkner & Kent M. Kostka, Unanimously Weaving a Tangled 
Web: Walters, Robinson, Title VII, and the Need for Holistic Statutory Interpretation, 36 HARV. J. ON 

LEGIS. 161 (1999) (discussing the dramatic changes in the American labor market since the 
passage of Title VII that require a new approach to statutory interpretation by the Court in 
order to encompass all stereotypes in discrimination). 



4 ROLLA_UPDATE4.8.DOCX (DO NOT DELETE) 4/8/2020  1:13 PM 

2020] TITLE VII AND COLORISM 291 

employment for immigrants found “the labor market experience of 
dark-skinned Latin American and Asian men is much less favorable 
than that of lighter skinned men from the same racial groups.”115 
Thus, courts cannot ignore that color-based discrimination can 
affect all people of color in the United States, despite their race or 
national origin. 

C. Direct Evidence and Implicit Bias 

Etienne, the most recent successful color discrimination 
claim suggests that some courts are beginning to recognize the 
distinction between color and race.116 However, Etienne is a unique 
case and may prove difficult for other plaintiffs to follow as a model 
for their color-based claims. The Etienne decision makes much of 
the direct evidence provided by the plaintiff—an affidavit by 
another employee that listed comments made by the plaintiff’s 
general manager.117 When plaintiffs in Title VII cases have direct 
evidence the burden of proof is different than when they have 
circumstantial evidence of discrimination.118 However, as 
demonstrated in Walker, colorism, like racism, is not always overt.119 
Therefore, direct evidence of color discrimination may be 
particularly difficult for a plaintiff to secure, especially since the 
preference for light skin is often an implicit bias.120 It is important 

 
 115. Lightness/Darkness of Skin Affects Male Immigrants’ Likelihood of Gaining Employment, 
supra note 59. 
 116. Etienne v. Spanish Lake Truck & Casino Plaza, L.L.C., 778 F.3d 473, 475 (5th Cir. 
2015), as revised (Feb. 3, 2015) (“Though we have never explicitly recognized ‘color’ as a 
separate, unlawful basis for discrimination by employers, the text of Title VII is unequivocal 
on the matter.”). 
 117. Id. at 476. 
 118. Id. at 475 (“A Title VII plaintiff may make out a prima-facie case of discrimination 
using either direct or circumstantial evidence. If the plaintiff presents only circumstantial 
evidence, then she must prove discrimination inferentially using ‘[t]he three-step McDonnell 
Douglas-Burdine “minuet.”’ If, however, the plaintiff presents direct evidence of 
discrimination, ‘the burden of proof shifts to the employer to establish by a preponderance 
of the evidence that the same decision would have been made regardless of the forbidden 
factor.’”) (citations omitted); see Davis v. Chevron U.S.A. Inc., 14 F.3d 1082, 1087 (5th Cir. 
1994) (describing the three-step McDonnell Douglas-Burdine “minuet”); see also Brown v. E. 
Miss. Elec. Power Ass’n, 989 F.2d 858, 861 (5th Cir. 1993) (stating the burden of proof 
should the plaintiff present direct evidence of discrimination). 
 119. See Walker v. Sec'y of Treasury, I.R.S., 713 F. Supp. 403, 404–05 (N.D. Ga. 1989) 
(discussing a claim by plaintiff, a lighter skinned Black woman, alleging her supervisor, a 
darker skinned Black woman, terminated her because she had “personal hostility towards” 
the plaintiff’s light skin). 
 120. PROJECT IMPLICIT, supra note 19. 
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to reiterate that these biases and attitudes have been internalized 
and are deeply ingrained in how many people see themselves and 
the world around them.121 Therefore, when deciding motions to 
dismiss, courts must be conscious of the fact that direct evidence of 
color discrimination will not always be available. 

Some employers have acknowledged the risk of implicit bias 
and created trainings to heighten employees’ awareness of their 
own prejudices. For example, members of Teach for America 
receive trainings on race awareness, which include taking implicit 
bias tests online through the Harvard Project Implicit website.122 
Although these trainings are intended to help new teachers identify 
their biases before entering classrooms that serve predominately 
Black and brown students, the training instead generally reveals the 
employer’s color prejudice.123 The Harvard Project Implicit website 
offers a skin tone or “light-skin-dark-skin” implicit association test 
(“IAT”), which is described as “often reveal[ing] an automatic 
preference for light-skin relative to dark-skin.”124 Similarly, Resident 
Assistants at Duke University are also required to take the IAT for 
skin tone. However, this is not common practice for all 
employers.125 

III. CONCLUSION 

Although some companies have taken the initiative through 
training programs on implicit bias and skin tone, if courts are 
unwilling to hold employers accountable for color-based 
discrimination, the purpose of Title VII is thwarted. We cannot 
simply rely on individual companies taking initiative; instead, we 
must seek consistency. Failing to legally acknowledge colorism 
effectively leaves the issue in the dark both legally and socially 
because social commentary alone is insufficient to curb the impact. 
In the age of the twenty-four-hour news cycle, topics gain and lose 

 
 121. See supra Section I.A.1. 
 122. PROJECT IMPLICIT, supra note 19. 
 123. Awareness of Implicit Biases, YALE POORVU CENTER FOR TEACHING AND LEARNING, 
https://poorvucenter.yale.edu/ImplicitBiasAwareness (last visted Oct. 27, 2019). 
 124. PROJECT IMPLICIT, supra note 19. 
 125. In contrast to my earlier two positions, I was not asked to take the IAT for skin 
tone while working as a legal intern for a government agency during my 1L summer. 
Perhaps the distinction is that as a teacher and a resident assistant one is expected to 
develop close personal relationships with others, but that is not necessarily the case in the 
legal department of a government agency. 
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traction in popular discourse so quickly that change must be sought 
beyond news stories and celebrity commentary. Long-term change 
must come from legal action that sets precedent and effectively 
utilizes our legal system’s commitment to stare decisis. Thus, 
significant legal acknowledgment of colorism is the next step in 
realizing the goals of Title VII. This is important because although 
particular communities are acutely aware of colorism, larger scale 
societal awareness is needed. Constant growth and improvement 
are vital to the kind of society our country claims to either have or 
aspire to have. The law offers an avenue for us to advocate for equity 
and justice, and we should follow it to that end. 

 




