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SPACE TORT(E): A NOT SO DELIGHTFUL 
DESSERT FOR PRIVATE ASTRONAUTS 

HENNA J. SHAH† 

I. INTRODUCTION 

ith the increased commercialization and the desire to “stimu-
late [the] low-Earth orbit (LEO) economy”1 by private actors, 

the future of space exploration is transitioning from being govern-
ment led to being spearheaded by the private sector.2 Pioneering 
these efforts, the U.S. Government (“Government”) and its respec-
tive executive agencies3 have begun contracting with private indus-
try to promote further discovery of outer space.4 Unlike prior agree-
ments between the Government and the private sector, which 
mainly pertained to the contracting of parts such as rockets and 
equipment for space objects,5 the Government has begun to con-
tract with commercial businesses for private astronaut missions to 

 
 † Henna J. Shah is a 2021 graduate of Wake Forest University School of Law and is 
a member of the Editorial Staff of the Wake Forest Journal of Law & Policy. She would like to 
thank her late grandfather, a former NASA Summer Faculty Fellow, for instilling in her a 
love of outer space. She would also like to thank her brother for sharing her passion and 
attending countless science and space camps with her over the years. Additionally, she 
would like to thank the attorneys at the NASA Headquarters’ Office of the General Council 
for introducing her to the phrase “space torts.” Most importantly, she would like to thank 
her parents for teaching her that the sky is not the limit, but rather just the beginning of 
limitless possibilities. 
 1. Private Astronaut Missions, NASA (June 7, 2019), https://www.nasa.gov/leo-econ-
omy/private-astronaut-missions. 
 2. Id. 
 3. The U.S. National Aeronautics and Space Administration (NASA) and the U.S. 
Federal Aviation Administration (FAA) are the most prominent agencies engaged in space-
flight exploration. See Joshua Buck and Henry Price, NASA, FAA Advance National Goals in 
Commercial Human Space Transportation with Landmark Agreement, NASA (June 18, 2012), 
https:// www.nasa.gov/home/hqnews/2012/jun/HQ_12-190_NASA-FAA_MOU. html. 
 4. NASA Opens International Space Station to New Commercial Opportunities, Private Astro-
nauts, NASA (June 7, 2019), https://www.nasa.gov/press-release/nasa-opens-international-
space-station-to-new-commercial-opportunities-private [hereinafter NASA Opens Interna-
tional Space Station]. 
 5. See Cargo Dragon Berthed to Station, NASA (July 29, 2019), https://blogs.nasa. 
gov/spacex/2019/07/29/cargo-dragon-berthed-to-station. 

W 



SHAH_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  12:53 PM 

332 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 10:3 

the International Space Station (“ISS”).6 However, this is merely the 
start of efforts to privatize space exploration. By “[p]roviding ex-
panded opportunities at the [ISS] to manufacture, market and pro-
mote commercial products and services,”7 the Government will be 
able to fulfill its long-term goal of “becom[ing] one of many cus-
tomers purchasing services from independent, commercial and 
free-flying habitable destinations in low-Earth orbit.”8 

By granting permission to private astronauts to access and 
use the ISS and other U.S. space objects, the Government exposes 
itself to potential liability via private astronauts’ claims alleging neg-
ligence or other tortious conduct. Enacted in 1946, the Federal 
Tort Claims Act (“FTCA”) permits private parties to sue the United 
States in federal court if an employee or officer acting on behalf of 
the United States commits a tort against a private citizen.9 Prior to 
the FTCA’s implementation, a private citizen had no method of re-
course if he or she were injured by tortious conduct committed on 
behalf of the Government.10 This originates from the doctrine of 
“sovereign immunity,”11 which prevents private citizens from suing 
the United States for the wrongful conduct of its federal officers 
and employees without its consent.12 During the pre-FTCA era, a 
private citizen’s only remedy was to ask Congress to enact private 
legislation through “private bill[s]” for their personal relief.13 

 
 6. Private Astronaut Missions, supra note 1. Private astronaut missions are expected to 
begin as early as 2020 and will be “privately funded, dedicated commercial spaceflights on 
a commercial launch vehicle dedicated to the mission to enable private astronauts to con-
duct approved commercial and marketing activities on the space station (or in a commer-
cial segment attached to the station).” Id. These missions must use certified vehicles like the 
ones developed by Boeing and SpaceX under NASA’s Commercial Crew Program (CCP). 
Id. Currently, more than fifty companies are conducting commercial research on the Inter-
national Space Station. NASA Opens International Space Station, supra note 4. 
 7. NASA Opens International Space Station, supra note 4. The Government will address 
the new economy’s supply and demand side, enable the use of government resources for 
commercial activities, create the opportunity for private astronaut missions to the space 
station, enable commercial destinations in low-Earth orbit, identify and purchase activities 
for new and emerging markets, and quantify NASA’s long-term demand for activities in low-
Earth orbit. Id. 
 8. Id. 
 9. Smith v. United States, 507 U.S. 197, 201 (1993). 
 10. Jeffrey Axelrad, Federal Tort Claims Act Administrative Claims: Better Than Third-Party 
ADR For Resolving Federal Tort Claims, 52 ADMIN. L. REV. 1331, 1332 (2000). 
 11. KEVIN M. LEWIS, THE FEDERAL TORT CLAIMS ACT (FTCA): A LEGAL OVERVIEW 1, 4 
(Cong. Res. Serv., 2019). 
 12. Id. 
 13. Gray v. Bell, 712 F.2d 490, 506 (D.C. Cir. 1983). 
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Deeming this process to be unacceptable, Congress enacted the 
FTCA to allow private citizens the opportunity to pursue specific 
tort claims against the United States and potentially receive damage 
awards through the judicial system.14 

A new federal cause of action is not created in a FTCA suit.15 
Rather, the FTCA waives the United States’ sovereign immunity for 
specific claims under existing state tort law.16 In accordance with 
the principle of lex loci delicti,17 the site of the negligent action dic-
tates the appropriate governing law.18 As such, courts look to the 
site of the negligent action, or situs, as opposed to where the harm 
or injury manifested.19 Thus, “the substantive law of the state where 
the tort occurred determines the liability of the United States.”20 

Once the tortious action is traced to its Earth, or ground-
based, function, the conduct is classified as being: (1) within the 
United States’ sovereignty; or (2) outside of the United States’ sov-
ereignty.21 This distinction best aligns with the FTCA’s organization 
and structure. While a tortious action has yet to be committed 
against a private astronaut, the potential liability of the Government 
to private astronauts must be ascertained as outer space exploration 
expands and commercial entities become larger stakeholders in the 
space community. Congress or the Executive must clarify how the 
FTCA may be implicated in these situations. 

Part II of this Comment examines the United States’ poten-
tial liability to a private astronaut under the FTCA if the tortious 
conduct is within the United States’ sovereignty. Furthermore, Part 
II highlights two key exceptions of the FTCA—the discretionary 
function exception and the headquarters doctrine—which may pre-
clude the United States from assuming liability. Part III analyzes tor-
tious conduct traced to a ground-based function outside the United 
States’ sovereignty and discusses the FTCA’s foreign country excep-
tion as well as methods to circumvent the United States’ sovereign 

 
 14. 28 U.S.C. §§ 2671–80 (2012). 
 15. Pornomo v. United States, 814 F.3d 681, 687 (4th Cir. 2016). 
 16. Id. 
 17. Lex Loci Delecti refers to, “The law of the place of the wrong or tort.” Lex Loci Delicti 
Definition, MERRIAM-WEBSTER.COM, https://www.merriam-webster.com/dictionary/lex% 
20loci%20delicti (last visited Mar. 21, 2020). 
 18. Beattie v. United States, 756 F.2d 91, 140 (D.C. Cir. 1984). 
 19. Id. at 115.   
 20. Raplee v. United States, 842 F.3d 328, 331 (4th Cir. 2016). 
 21. 28 U.S.C. §§ 2671–80 (2012). 
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immunity. Part IV addresses situations in which the tortious con-
duct is isolated in outer space and cannot be traced to a ground-
based function and examines analogous situations, such as torts 
committed in Antarctica or on the high seas. Lastly, Part V proposes 
that Congress create legislation that is tailored to solve and amelio-
rate potential tort claims alleging harm to private astronauts on be-
half of the Government. 

II. TORTS TRACED TO A GROUND-BASED FUNCTION IN THE 

UNITED STATES’ SOVEREIGNTY 

A private astronaut may be entitled to relief if he or she can 
show that the tortious conduct causing harm or injury can be traced 
to a ground-based function within the United States’ sovereignty.22 
The state’s law where the tort occurred governs the suit.23 The 
FTCA’s purpose is to allow private parties, like private astronauts, to 
sue the United States for torts committed by persons such as federal 
officers and employees acting on its behalf.24 Thus, torts committed 
outside of the United States’ sovereignty may be linked to decisions 
or actions of government personnel located within the United 
States.25 The United States, and specifically the federal court system, 
has jurisdiction to hear all FTCA claims because these suits consti-
tute a federal question.26 

In order to have a valid claim, a private astronaut must satisfy 
four elements.27 The astronaut must demonstrate that: (1) he or 
she was injured by the actions or decisions made by a tortfeasor act-
ing on behalf of the Government; (2) the tortfeasor acted within 
the scope of his or her duties; (3) the tortfeasor acted negligently 
or wrongfully; and (4) the negligent or wrongful act proximately 
caused the injury of the private astronaut.28 If these elements are 

 
 22. See Beattie, 756 F.2d at 140–41. Appellate circuits have differed in the remedy pro-
vided to injured parties since recovery is dependent on state law. Id.   
 23. Id. 
 24. Paul Figley, Ethical Intersections & The Federal Tort Claims Act: An Approach for Gov-
ernment Attorneys, 8 U. ST. THOMAS L.J. 347, 348–49 (2011). 
 25. Id. 
 26. 28 U.S.C. § 1331 (2012). 
 27. Federal Tort Claims Act, UNITED STATES HOUSE OF REPRESENTATIVES, https:// 
www.house.gov/doing-business-with-the-house/leases/federal-tort-claims-act (last visited 
Mar. 17, 2020).  
 28. Id. 
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satisfied, and the tortious conduct is traced to a ground-based func-
tion within the United States’ sovereignty, the Government is likely 
to be liable for the private astronaut’s injuries. 

However, the FTCA imposes limitations on the types of tort 
lawsuits that can be brought against the United States.29 These ex-
ceptions preserve some of the United States’ sovereign immunity.30 
Consequently, even if the tortious conduct can be traced to a 
ground-based function within the United States’ sovereignty, the 
discretionary function exception and the exception to the head-
quarters doctrine may preclude a private astronaut from recover-
ing.31 

A. Discretionary Function Exception 

The discretionary function exception, codified in 28 U.S.C. 
§ 2860(a),32 “preserves the federal government’s immunity. . . when 
an employee’s acts involve the exercise of judgment or choice.”33 
This exception serves two purposes.34 First, it “prevent[s] judicial 
‘second-guessing’ of legislative and administrative decisions 
grounded in social, economic, and political policy through the me-
dium of an action in tort.”35 Second, the exception is intended to 
“protect the Government from liability that would seriously handi-
cap efficient government operations.”36 By insulating the Govern-
ment from potential liability via its actor’s discretionary conduct, 
this exception substantially decreases the likelihood that federal 
employees will act timidly or cautiously when making policy deci-
sions.37 Therefore, the discretionary function exception “marks the 
boundary between Congress’s willingness to impose tort liability 

 
 29. Calderon v. United States, 123 F.3d 947, 948 (7th Cir. 1997) (citing Grammatico 
v. United States, 109 F.3d 1198, 1200 (7th Cir. 1997)).   
 30. Sosa v. Alvarez-Machain, 542 U.S. 692, 700 (2004). 
 31. Id. at 701. 
 32. Evans v. United States, 876 F.3d 375, 380 (1st Cir. 2017) (citing 28 U.S.C. § 
2860(a)).  
 33. Tsolmon v. United States, 841 F.3d 378, 380 (5th Cir. 2016) (citing United States. 
v. Gaubert, 499 U.S. 315, 322 (1991)). 
 34. Mark C. Niles, “Nothing but Mischief”: The Federal Tort Claims Act and the Scope of Dis-
cretionary Immunity, 54 ADMIN L. REV. 1275, 1307 (2002). 
 35. Berkovitz ex rel. Berkovitz v. United States, 486 U.S. 531, 536–37 (1988) (quoting 
United States v. Varig Airlines, 467 U.S. 797, 814 (1984)). 
 36. Varig Airlines, 467 U.S. at 814 (quoting United States v. Muniz, 374 U.S. 150, 163 
(1963)). 
 37. Niles, supra note 34, at 1309. 
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upon the United States and its desire to protect certain governmen-
tal activities from exposure to suit by private individuals.”38   

When deciding whether the discretionary function excep-
tion bars a plaintiff’s claim under the FTCA, courts look at whether 
a federal employee engaged in conduct that was: (1) discretionary;                      
and (2) policy-driven.39 If it can be shown that the behavior of a 
government actor which resulted in tortious conduct was based on 
the actor’s discretion and furthered the nation’s policy objectives, 
the United States’ sovereign immunity is not waived. Thus, a court 
may rule in favor of the government and preclude a private astro-
naut from recovering. 

B. Headquarters Doctrine 

Per the FTCA, a claim “arises” at the location of the alleged 
negligent conduct.40 The Supreme Court held that “[t]he entire 
scheme of the FTCA focuses on the place where the negligent or 
wrongful act or omission of the government employee occurred.”41 
This site may be different than where the negligence had its opera-
tive effect.42 Thus, the place of the injury’s manifestation is not a 
determinative factor of the FTCA’s applicability. 

Additionally, under the FTCA, the United States is not ex-
empt from suits “for acts or omissions occurring [in the United 
States] which have their operative effect in another country.”43 In 
these scenarios, the headquarters doctrine applies. A claim under 
this rule arises when the alleged negligent action occurs “in an of-
fice within the United States of employees who cause damage while 
in a foreign country, or of activities which take place within a for-
eign country.”44 In these instances, the Ninth Circuit held that the 
foreign country exception does not bar suit under the FTCA.45 

A private astronaut can only recover under the FTCA via a 
headquarters doctrine claim if he or she shows a “proximate causal 

 
 38. Varig Airlines, 467 U.S. at 808. 
 39. Gordo-Gonzalez v. United States, 873 F.3d 32, 36 (1st Cir. 2017). 
 40. Sami v. United States, 617 F.2d 755, 761 (D.C. Cir. 1979). 
 41. Id. 
 42. See id. at 762.   
 43. Id.   
 44. Cominotto v. United States, 802 F.2d 1127, 1130 (9th Cir. 1986). See infra Section 
III for detailed discussion of the foreign country exception. 
 45. Id.; 28 U.S.C. § 2680(k) (2012) (defining the “foreign country” exception as “[a]ny 
claim arising in a foreign country.”). 
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connection” between the decision made in the United States and 
his or her injury.46 If this relationship is demonstrated, then the gov-
ernment may only be liable if the private astronaut’s actions did not 
interfere with this “proximate causal connection.”47  If a private as-
tronaut’s actions hindered or opposed the decisions made by the 
government’s actors, then the United States is not liable. 

A headquarters doctrine claim is sustained only if a tortious 
action occurred and the presumed negligence is traced to a deci-
sion made in the United States by the government.  If the negli-
gence is not traced to the United States, but rather to a Government 
facility located in a foreign country, then the case is barred by the 
FTCA’s foreign country exception.  Moreover, if the negligent ac-
tion stems from the Government’s decision made in the United 
States, the Government will be liable only if a “proximate causal 
connection” exists between the negligent act or omission and the 
private astronaut’s injury. 

III. TORTS TRACED TO A GROUND-BASED FUNCTION 

OUTSIDE OF THE UNITED STATES’ SOVEREIGNTY 

Although the FTCA is likely to provide recourse to private 
astronauts for torts traced to a ground-based function within the 
United States’ sovereignty, the FTCA is not applicable to tortious 
conduct arising in a foreign country.48 The foreign country excep-
tion, codified in 28 U.S.C. § 2680(k),  states that “[t]he provision of 
this chapter and section 1346(b) of this title shall not apply to . . . 
[a]ny claim arising in a foreign country.”49 While it was Congress’s 
intent to avoid the application of foreign substantive law when ad-
judicating tort claims involving the government, this exception has 
resulted in an abundance of litigation concerning the statutory in-

 
 46. See Cominotto, 802 F.2d at 1130–31 (stating that the Appellant was “the sole and 
proximate cause of his own injuries” because the appellant “broke any chain of causation 
which might have existed between Secret Service activities in the United States and [appel-
lant’s] investigative approach in Thailand.”). 
 47. See Eaglin v. United States Dept. Army, 794 F.2d 981, 983 (5th Cir. 1986) (holding 
that there was no “plausible proximate relationship” between the alleged negligence and 
the resulting injury). 
 48. 28 U.S.C. § 2680(k) (2012).   
 49. Id.   
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terpretation, definition, and applicability of the term “foreign coun-
try.”50 Thus, in a suit between a private astronaut and the Govern-
ment, the case is likely to turn on whether the American-owned 
space-flight facilities located in foreign countries are within the 
FTCA’s purview. Therefore, previous case law regarding whether 
United States military bases, embassies, and consulates are sub-
jected to United States law or the host country’s law must be re-
viewed. 

A. United States v. Spelar: Defining “Foreign Country” 

If a negligent or tortious action is traced to a ground-based 
function in a United States facility located in a foreign country, the 
suit is governed by the host-country’s foreign law.51 The host coun-
try’s law applies to all negligent actions occurring within its jurisdic-
tion regardless of the phase of flight.52 As such, whether the negli-
gent act was committed during the pre-flight, launch, in-orbit, or 
post-launch phase does not dictate whether U.S. law or foreign law 
governs the suit. 

In 1949, the Supreme Court defined “foreign country” in 
United States v. Spelar.53 In Spelar, the plaintiff, an administrator for 
the decedent, sued the Government for the alleged negligent oper-
ation of an airfield in Great Britain that was leased to the United 
States. The Court looked at the plain meaning and legislative his-
tory of the foreign country exception to define “foreign country” in 
§ 2680(k).54 In using a textual analysis to define “foreign country” 
by its plain meaning, the Court stated, “[w]e know of no more ac-
curate phrase in common English usage than ‘foreign country’ to 
denote territory subject to the sovereignty of another nation.”55 The 
Court took a common sense approach and defined “foreign coun-
try” as any area that is not under the United States’ jurisdiction.56 
Further, the Court commented on the FTCA’s intent to emphasize 
this conclusion, stating “[b]y the exclusion of ‘claims arising in a 

 
 50. See Sosa v. Alvarez-Machain, 542 U.S. 692, 704–07 (2004). 
 51. 28 U.S.C. § 2680(k) (2012).   
 52. See id.; see also Launch, in BASICS OF SPACE FLIGHT, NASA, https://solarsys-
tem.nasa.gov/basics/chapter14-1 (last visited Mar. 17, 2020). 
 53. United States v. Spelar, 338 U.S. 217, 219 (1949). 
 54. Id. at 218–20. 
 55. Id. at 219. 
 56. Id. 



SHAH_TOPUBLISH (1) (2).DOCX (DO NOT DELETE) 5/14/2020  12:53 PM 

2020] SPACE TORT(E) 339 

foreign country,’ the coverage of the Federal Tort Claims Act was 
geared to the sovereignty of the United States.”57 Thus, any claim 
under the FTCA that stems from a negligent act occurring in a for-
eign country is barred. 

Furthermore, the Court considered the legislative history of 
the foreign country exception to ascertain the provision’s intent. 
The Court noted that the “Federal Tort Claims Act of 1946 was the 
product of some twenty-eight years of congressional drafting and 
redrafting, amendment and counter-amendment,” and Congress 
“identified the coverage of the Act with the scope of the United 
States sovereignty.”58 These statements indicate that the FTCA was 
not drafted and passed spontaneously, but rather was the result of 
years of discussion and debate. Thus, the Court found that the leg-
islative history lent credence to its plain meaning interpretation of 
the foreign country exception. Additionally, the Court relied on the 
record of the House Committee on the Judiciary’s hearing to deter-
mine the exception’s legislative intent.59 Per the record, a drafter of 
the Act, stated that the “liability is to be determined by the law of 
the situs of the wrongful act or omission” and that it is “wise to re-
strict the bill to claims arising in this country.”60 These statements 
indicate that only negligent actions arising within the United States 
can be contested under the FTCA. 

By using textual analysis and considering the FTCA’s legisla-
tive history, the Court defined “foreign country” as any area not un-
der the United States’ sovereignty or jurisdiction.61 Spelar was a wa-
tershed case that marked a transition in the Court’s interpretation 
and application of the foreign country exception. As a result, the 
Supreme Court now takes a strict approach when deciding whether 
a negligent action truly arose in a foreign country. 

 
 
 
 
 

 
 57. Id.   
 58. Id. at 219–21. 
 59. Id. at 221.   
 60. Id.   
 61. Id. at 219, 221. 
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B. Analogizing U.S. Government Space-Flight Facilities 
Located in Foreign Countries to U.S. Military Bases 
Abroad 

The Supreme Court’s ruling in Spelar not only defined the 
FTCA’s foreign country exception, but also held that negligent ac-
tions arising on United States military bases or installations located 
in a foreign country are not governed by U.S. law. In Spelar, the 
plaintiff alleged that the decedent’s fatal accident was caused by the 
negligent operation of a military installation (airfield) leased by the 
United States in Great Britain.62 The Court held that because the 
negligent actions occurred in Great Britain, United States law did 
not apply.63 In its decision, the Court relied on its definition of for-
eign country and ruled that the negligence was not governed by 
United States law.64 Thus, under the FTCA’s foreign country excep-
tion, the suit was barred.65   

Following this decision, lower courts have consistently ap-
plied the foreign country exception to all cases in which a tortious 
action allegedly occurs on a military base or installation outside of 
the United States.66 If a tort is committed in outer space and the 
negligent act can be traced to a ground-based function in a govern-
ment facility located outside of the United States’ sovereignty, a 
court will likely analogize the case to Spelar. It can be argued that a 
United States space-flight facility located in a foreign country is sim-
ilar to a military base or installation located abroad in that both are 
located outside the United States’ jurisdiction, are organized and 
managed by the government, and are developed to serve the United 

 
 62. Id. at 218.   
 63. Id. at 218–19, 222. 
 64. Id. at 219.   
 65. Id. 
 66. See Broadnax v. U.S. Army, 710 F.2d 865 (D.C. Cir. 1983) (holding that a slip and 
fall injury at a U.S. Army base in Germany was not actionable under the FTCA); Pelphrey v. 
United States, 674 F.2d 243 (4th Cir. 1982) (barring a malpractice claim at the U.S. Navy 
hospital in Philippines); Roberts v. United States, 498 F.2d 520, 522 (9th Cir. 1974) (barring 
a medical malpractice claim arising at the U.S. air base in Okinawa, Japan); Bird v. United 
States, 923 F.Supp. 338, 343 (D. Conn. 1996) (holding that Guantanamo Bay was in a for-
eign country and was not considered part of the U.S. for purposes of maintaining an action 
under the FTCA); Bryson v. United States, 463 F.Supp. 908, 914 (E.D. Pa. 1978) (holding 
that the U.S. did not maintain jurisdiction over the alleged tortious action occurring in a 
U.S. military base barracks in Bad Hersfeld, Germany); Rafftery v. United States, 150 
F.Supp. 618 (E.D. La. 1957) (barring a medical malpractice claim arising in Germany). 
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States and its respective missions. Thus, just as tortious actions oc-
curring at military bases abroad are barred by the FTCA because 
they arise in a foreign country, torts traced to United States space-
flight facilities located in a foreign country are likely also barred. 

C. Analogizing U.S. Government Space-Flight Facilities 
Located in Foreign Countries to U.S. Embassies and 
Consulates 

Tortious actions occurring in American space-flight facilities 
in foreign countries may also be analogized to torts traced to Amer-
ican embassies and consulates abroad. Drawing on the Supreme 
Court’s holding in Spelar, the United States Court of Appeals for the 
Ninth Circuit held in Meredith v. United States that any tort arising in 
an American embassy or consulate is barred under the FTCA’s for-
eign country exception.67 In Meredith, the appellant’s claims were 
based on alleged negligent actions and omissions of the United 
States in an embassy in Bangkok, Thailand.68 The court held that 
the action was barred under the foreign country exception because 
the provision excluded all claims arising in a foreign country.69 In 
its decision, the court relied on Spelar and its holding to analogize 
American embassies and consulates to United States military bases 
and installations.70 The court ruled that Congress’s intent to pre-
vent the United States from being “subject[ed] . . . to liabilities de-
pend[ent] upon the laws of a foreign power” was similar to the in-
tent found in Spelar.71 As a result of this ruling, the FTCA does not 
apply to tortious actions arising in an American embassy or consu-
late.72 

Just as a United States space-flight facility abroad is analo-
gous to a United States military base or installation,73 it is also com-
parable to an American embassy or consulate. Since Meredith relied 
on the same reasoning as Spelar in its ruling, that torts committed 
in an embassy or consulate outside the United States are barred by 

 
 67. Meredith v. United States, 330 F.2d 9, 10 (9th Cir. 1964). 
 68. Id.   
 69. Id. at 11.   
 70. See id. at 10. 
 71. Id.   
 72. Id. at 11. 
 73. See United States v. Spelar, 338 U.S. 217, 221–22 (1949) (holding that the foreign 
country exception applies to military bases and installations located in foreign countries). 
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the foreign country exception, tortious actions traced back to 
United States space-flight facilities in foreign countries should also 
be barred under the foreign country exception. Simply, Meredith 
provides an additional analogy for negligence claims traced to 
United States space-flight facilities located in foreign countries. 

IV. TORTS COMMITTED IN OUTER SPACE WITH NO 

TRACEABLE NEGLIGENCE TO A GROUND-BASED 

FUNCTION 

Assuming that the negligent action is isolated in outer space 
with no traceable ground-based function, a private astronaut may 
still seek recovery under the FTCA.  In such a situation, the Court 
may reference case law regarding torts arising in Antarctica and on 
the high seas to formulate its decision. 

A. Smith v. United States: Does the FTCA’s Waiver of 
Sovereign Immunity Apply to Torts Arising in 
Antarctica? 

Overturning precedent set by Beattie v. United States,74 the Su-
preme Court held in Smith v. United States that the FTCA’s waiver of 
sovereign immunity does not apply to tort claims arising in Antarc-
tica.75 In its ruling, the Court considered: (1) the ordinary meaning 
of § 2680(k)’s language; (2) the statutory construction of the for-
eign country exception; and (3) the presumption against extra-ter-
ritorial application of United States statutes.   

In Smith, the petitioner’s deceased husband worked for a 
construction company under contract with the National Science 
Foundation.76 While navigating off the path, the petitioner’s hus-
band fell into the ice and died from exposure and internal inju-
ries.77 The petitioner filed a wrongful-death action against the Gov-
ernment under the FTCA alleging that the United States failed to 
provide adequate warnings of the danger posed by crevasses in ar-
eas beyond the marked path.78 The Court held that the FTCA does 
not apply to tortious acts or omissions arising in Antarctica because 

 
 74. Beattie v. United States, 756 F.2d 91 (D.C. Cir. 1984). 
 75. Smith v. United States, 507 U.S. 197, 204 (1993). 
 76. Id. at 199.   
 77. Id. 
 78. Id. 
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Antarctica falls within the foreign country exception.79 The Court 
reasoned that Antarctica is a “sovereignless region without civil tort 
law of its own.”80 Since the FTCA is defined by sovereignty, any area 
that is “sovereignless” is not under the United States’ sovereignty 
and is deemed a foreign country. 

First, the Court considered the ordinary meaning of § 
2680(k). This section states, “the FTCA’s waiver of sovereign im-
munity does not apply to ‘any claim arising in a foreign country.’”81 
However, since “foreign country” is not defined in the statute, the 
Court interpreted “country” by its ordinary dictionary definition as 
“[a] region or tract of land.”82 Based on this definition, the Court 
concluded that Antarctica is a “foreign country” because it is an area 
of land that is not under the United States’ sovereignty.83 Thus, the 
Court ruled that not all “foreign countries” need to have a recog-
nized form of government. 

Second, the Court considered the statutory construction of 
the foreign country exception. The Court stated that if Antarctica 
was covered by the FTCA, § 1346(b) would instruct courts to use 
Antarctica’s law to determine whether the United States is liable for 
the alleged tortious actions.84 However, since Antarctica lacks any 
body of law, the instructions provided in § 1346(b) would undoubt-
edly lead to “a bizarre result.”85 On the other hand, if the United 
States was clearly liable for torts committed in Antarctica, then the 
failure of § 1346(b) to specify the governing law would be treated 
as a statutory gap and be remedied by the law’s gap-fillers.86 

Coupled with the “most natural interpretation of the for-
eign-country exception,” the statutory construction of § 1346(b) re-
inforces the conclusion that Antarctica is excluded from the FTCA’s 
coverage.87 Since no federal judicial district incorporates Antarc-

 
 79. This ruling overturned Beattie. Id. at 199–200; see Beattie v. United States, 756 F.2d 
91, 93 (D.C. Cir. 1984) (Plaintiff was a representative that brought a wrongful death action 
against the United States under the FTCA. Plaintiff contended that the U.S. Government 
caused a New Zealand aircraft to crash in Antarctica). 
 80. Smith, 507 U.S. at 198. 
 81. 28 U.S.C. § 2680(k) (2012).   
 82. Smith, 507 U.S. at 201.   
 83. Id. at 201–02. 
 84. Id. 
 85. Id. 
 86. Id. at 202.   
 87. Id.   
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tica, the FTCA’s implementation would produce an anomalous re-
sult such that “no venue would exist unless the claimant happened 
to reside in the United States.”88 Drawing on these inferences, the 
Court referenced Brunette Machine Works, Ltd. v. Kockum Industries, 
Inc., in which the Court previously stated, “Congress does not in 
general intend to create venue gaps, which take away with one hand 
what Congress has given by way of jurisdictional grant with the 
other.”89 The Court further explained that in deciding whether the 
FTCA applies to negligent actions arising in Antarctica, it is best to 
construct and construe the statute in a manner that avoids leaving 
venue gaps.90 Based on this statutory construction, the Court in 
Smith concluded that it was Congress’s intent to include Antarctica 
within the foreign country exception.91 This precludes torts occur-
ring in Antarctica from falling within the United States’ waiver of 
sovereign immunity. 

Lastly, the Court considered the presumption against extra-
territorial application of United States statutes. This presumption 
requires that any doubt regarding the FTCA’s reach or jurisdiction 
be resolved against the encompassing tort.92 Here, that tort would 
be in Antarctica. Given the lawless nature of Antarctica, the Court 
determined the FTCA’s waiver of sovereign immunity did not apply 
in these situations.93 In its decision, the Court affirmatively con-
cluded that Antarctica falls within the foreign country exception.94 

By employing three independent analyses, the Court deter-
mined that the United States’ waiver of sovereign immunity is inap-
plicable to torts committed in Antarctica. In its decision, the Court 
proclaimed that Antarctica falls within § 2680(k)’s foreign country 
exception and consequently bars the petitioner and future petition-
ers from relief for a tortious action stemming from Antarctica. 

 
 
 

 

 
 88. Id. 
 89. Id. at 203 (quoting Brunette Mach. Works, Ltd. v. Kockum Indus., Inc., 406 U.S. 
706, 710 n.8 (1972)). 
 90. Id.   
 91. Id. at 205. 
 92. Id. at 203–04.   
 93. Id. at 204–05.   
 94. Id. at 203. 
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B. Analogizing Outer Space to Antarctica 
 
Prior to Smith v. United States, Judge Wilkey analogized outer 

space to Antarctica in Beattie v. United States. In Beattie, he com-
mented on the possible relationship between the Outer Space 
Treaty (OST) and the FTCA.95 Since Beattie was overruled by Smith, 
this analogy may be null. Nonetheless, in Smith, Justice Stevens anal-
ogized outer space to Antarctica in his dissenting opinion by postu-
lating that “[t]he negligence that is alleged in this case will surely 
have its parallels in outer space as our astronauts continue their ex-
plorations of ungoverned regions far beyond the jurisdictional 
boundaries that were familiar to the Congress that enacted the 
FTCA in 1946.”96 Therefore, based on Beattie and Smith, outer space 
should be analogized to Antarctica because both are: (1) sovereign-
less; and (2) expansive regions; with (3) no primary body of civil 
law. 

Space objects and research stations in Antarctica are compa-
rable because both entities are under a country’s supervision, but 
neither establish sovereignty. Since no country has sovereignty over 
the Antarctic territory, Antarctica is a sovereignless region. Alt-
hough Antarctica is home to research bases and hosts over 850 re-
searchers during the summer months, research centers do not 
amount to country sovereignty.97 Similarly, while countries have 
launched and maintained satellites and other space objects in outer 
space, these structures do not establish sovereignty.98 

Likewise, both Antarctica and outer space are expansive re-
gions. More expansive than Antarctica, outer space’s limits and 
boundaries have yet to be discovered. Therefore, if Antarctica is 
classified as an expansive region, by analogy, outer space is even 
more expansive. 

Additionally, both Antarctica and outer space lack a body of 
civil law. 99As Beattie and Smith noted, Antarctica is a lawless region 

 
 95. Beattie v. United States, 756 F.2d 91, 99–100 (D.C. Cir. 1984). 
 96. Smith v. United States, 507 U.S. 197, 205 (1993) (Stevens, J., dissenting). 
 97. Beattie, 756 F.2d at 93. 
 98. Id. at 99–100. 
        99.    Id. at 99-100.  
      100.   See id.  at 93; Smith, 507 U.S. at 198. 
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without a body of tort law.100 Like Antarctica, outer space lacks a 
body of civil law to address tortious actions committed in outer 
space. Therefore, since Antarctica falls within the foreign country 
exception, outer space should also be governed by this provision. 

Given outer space’s lack of sovereignty, expansive region, 
and lack of civil law, outer space should be analogized to Antarctica 
under the FTCA. Thus, if a tort is committed in outer space with no 
ground-based link, the FTCA’s foreign country exception should 
apply. 

C. Antarctica, Outer Space, and the High Seas: The 
Rule of Threes 

Per case law, Antarctica, outer space, and the high seas are 
often analyzed together. For example, in Smith v. United States, Jus-
tice Stevens compared Antarctica to both outer space and the high 
seas in his dissenting opinion stating, “our jurisprudence relating to 
negligence of federal agents on the sovereignless high seas points 
unerringly to the correct disposition of this case” and “[i]n theory 
the territorial limits on the consent to sue the United States for the 
torts of its agents might . . . also exclude[] sovereignless land areas 
such as Antarctica, but it includes the high seas and outer space.”101 
Although this remark was in Justice Stevens’ dissenting opinion and 
is not binding law, it is persuasive. As such, it is possible to make 
analogies between Antarctica, outer space, and the high seas. 

Likewise, the analogy between Antarctica, outer space, and 
the high seas is present in cases outside the FTCA context. For ex-
ample, in Environmental Defense Fund v. Massey, the United States 
Court of Appeals for the District of Columbia Circuit decided an 
action brought under the National Environmental Policy Act.102 In 
its opinion, the court stated that there are “at least three general 
areas: The high seas, outer space, and Antarctica . . . [that] . . . avoid 
ill-will and conflict between nations arising out of the nation’s en-
croachments upon another’s sovereignty.”103 Given the analogy’s 
prominence, a private astronaut may support his or her allegation 

 

 
 101. Smith, 507 U.S. at 205–06 (Stevens, J., dissenting). 
 102. Envtl. Def. Fund v. Massey, 986 F.2d 528, 529 (D.C. Cir. 1993). 
 103. Id. at 534.   
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of tortious conduct by employing case law outside the outer space 
context. 

The FTCA can also be compared to the Death on the High 
Seas Act (“DOHSA”). Similar to the FTCA, DOHSA is a United 
States law originally intended to permit recovery of damages against 
a shipowner by a spouse, child, or dependent family member of a 
seaman killed in international waters in wrongful death cases 
caused by negligence or unseaworthiness.104 Since the intent be-
hind DOHSA and FTCA is similar, a private astronaut could not 
only refer to the two areas of comparable law (the high seas and 
Antarctica), but to DOHSA as well. If this analogy is permitted, the 
private astronaut is likely to recover because there is more case law 
supporting recovery for wrongful deaths caused by negligence on 
the high seas than there is for wrongful deaths caused by negligence 
in outer space. 

V.  CONGRESS SHOULD CREATE LEGISLATION THAT IS 

SPECIFICALLY TAILORED AND NARROW TO ADDRESS 

TORTIOUS CONDUCT HARMING PRIVATE ASTRONAUTS 

Although private astronauts may not be precluded from su-
ing the United States under the FTCA, many exceptions under the 
Act may prevent them from recovering. Given the unknown nature, 
high risk, and danger of exploring outer space, Congress must pass 
legislation that protects private astronauts from harm. Rather than 
passing a law that merely elaborates on the FTCA or provides an-
other alternative for private citizens to sue the United States, Con-
gress should pass legislation that specifically addresses private astro-
nauts and tort recovery. 

For example, just as the TREAT Astronauts Act pertains spe-
cifically to the medical care of former Government astronauts,105 
Congress should pass legislation that specifically addresses reme-
dies for tortious conduct harming private astronauts. By passing leg-
islation that specifically addresses whether and how private astro-
nauts may recover for tortious actions either traced back to a 
ground-based function or isolated in outer space, Congress would 
resolve any ambiguity regarding whether the FTCA is applicable to 
a private astronaut’s claim. In framing this law, Congress should 

 
 104. 46 U.S.C. §§ 30302, 30305–30306 (2012). 
 105. Treat Astronauts Act, NASA (Feb. 25, 2020), https://www.nasa.gov/hhp/treat-act. 
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model its provisions on Article VII and VIII of the Outer Space 
Treaty. 

In 1966, the United Nations General Assembly proposed 
Resolution 2222 (XXI), the Treaty on Principles Governing the Ac-
tivities of States in the Exploration and Use of Outer Space, includ-
ing the Moon and Other Celestial Bodies (commonly referred to as 
the Outer Space Treaty (“OST”)).106 This Treaty outlines the basic 
framework of international space law.107 The OST was originally 
signed by the Russian Federation, the United Kingdom, and the 
United States in 1967.108 Today, 109 countries are parties to the 
Treaty.109 Article VII of the OST states: 

Each State Party to the Treaty that launches or procures 
the launching of an object into outer space . . . and each 
State Party from whose territory or facility an object is 
launched, is internationally liable for damage to another 
State Party to the Treaty or to its natural or juridical per-
sons by such object or its component parts on the Earth, 
in air or in outer space, including the moon and other 
celestial bodies.110 

Under this provision, individuals of State Parties other than 
the United States can seek redress from the United States for tor-
tious conduct resulting in harm to their property or persons. Using 
similar language, Congress should include a provision in its law clar-
ifying that if a private astronaut or his or her property is damaged 
as a result of tortious conduct committed on behalf of the Govern-
ment, then he can recover.  Similarly, Article VIII states: 

 
 106. Treaty of Principles Governing the Activities of States in the Exploration and Use of Outer 
Space, including the Moon and Other Celestial Bodies, U.N. OFF. FOR OUTER SPACE AFF., 
http://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/introouterspacetreaty.html 
(last visited Mar. 17, 2020). 
 107. Id.   
 108. Id.   
 109. See Treaty on Principles Governing the Activities of States in the Exploration and Use of 
Outer Space, including the Moon and Other Celestial Bodies, UNODA, http://disarmament.un. 
org/treaties/t/outer_space (last visited Mar. 17, 2020). 
 110. Treaty of Principles Governing the Activities of States in the Exploration and Use 
of Outer Space, including the Moon and Other Celestial Bodies, art. VII, Dec. 19, 1966, 18 
U.S.T 2410, 610 U.N.T.S. 205. 
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A State Party to the Treaty on whose registry an object 
launched into outer space is carried shall retain jurisdic-
tion and control over such object, and over any person-
nel thereof, while in outer space or on a celestial body. 
Ownership of objects launched into outer space . . . is 
not affected by their presence in outer space or on a ce-
lestial body or by their return to the Earth.111   

Article VIII makes clear that any United States space object 
is under the United States’ jurisdiction, and consequently, is gov-
erned by American law. Thus, if negligence were to arise on a 
United States space object, the United States would have jurisdic-
tion over the claim. As such, this provision should be referenced 
when drafting the new legislation’s jurisdiction clauses for whether 
private astronauts can recover for tortious conduct. Enacting formal 
legislation is the only way Congress can ensure uniformity, con-
sistency, and predictability in tort suits concerning private astro-
nauts and the United States. 

VI.  CONCLUSION 

With the expansion of space commercialization, it is imper-
ative to determine whether a private astronaut can sue the govern-
ment for tortious actions committed on its behalf. The govern-
ment’s liability to a private astronaut is dependent on where the 
negligent act can be traced to and whether it is barred under the 
FTCA. If the negligent act can be traced to a ground-based function 
in the United States, the private astronaut can sue the government 
only if the FTCA’s discretionary function exception does not apply. 
However, if the negligent action is traced to a ground-based func-
tion in a foreign country, a private astronaut’s suit is barred under 
the foreign country exception unless, as per the headquarters doc-
trine, it can be attributed to a decision made in the United States 
by the government and only if a “proximate causal connection” ex-
ists between the negligent act and the private astronaut’s injury. Ad-
ditionally, if the negligent action occurred solely in outer space and 
cannot be traced to a ground-based function, the foreign country 
exception may also preclude a private astronaut’s recovery via a 
comparison of outer space to Antarctica and the high seas. 

 
 111. Id. at art. VIII. 
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Given the many exceptions that may bar a private astronaut 
from recovering under the FTCA, Congress should pass legislation 
with a narrow scope to address tortious conduct harming private 
astronauts committed on behalf of the Government. Congress 
should frame this law’s structure similarly to the TREAT Astronauts 
Act but provide the depth and clarity of the OST. By implementing 
this legislation, Congress will clarify whether private astronauts can 
sue under the FTCA for outer space related tortious conduct and 
provide clear guidelines as to how private astronauts may recover 
under this new law. 

 


