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ENGAGED AND UNDERAGE: ADVOCATING FOR A 
CHILD MARRIAGE BAN IN NORTH CAROLINA 

MARY TEMPLETON† 

I. INTRODUCTION 

ecently, legislators have pushed to ban child marriage in the 
United States.1 In 2018, Delaware became the first state to ban 

child marriages, and New Jersey followed suit shortly after.2 
Although United States politicians have discussed child marriage 
for many years,3 they have typically limited their positions to child 
marriages abroad or forced child marriages.4 In reality, child 
marriages currently take place in the United States but have not 
received much attention by local politicians.5 Child marriages in the 
United States occur most frequently in southern states and rural 
areas.6 

Data from PEW Research Center has shown that North 
Carolina’s rate of child marriages is higher than average.7 This 

 
  †  Mary Templeton is a law student at Wake Forest University School of Law and 
will be graduating in May 2020. She would like to thank Professor Christine Nero Coughlin 
and Melissa McKinney for their guidance and assistance in writing this Comment. 
 1. E.g., Progress on Ending Child Marriage, UNCHAINED AT LAST, 
http://www.unchainedatlast.org/progress-on-ending-child-marriage (last visited Mar. 3, 
2019) [hereinafter Progress on Ending Child Marriage]. 
 2. See, e.g., id.; see also DEL. CODE ANN. tit. 13, § 123(a) (West 2018); N.J. STAT. ANN. 
§ 37:1-6 (West 2018). 
 3. See Anjali Tsui, Married Young: The Fight over Child Marriage in America, FRONTLINE 

(Sept. 14, 2017), https://www.pbs.org/wgbh/frontline/article/married-young-the-fight-ov 
er-child-marriage-in-america. 
 4. See Vivian E. Hamilton, The Age of Marital Capacity: Reconsidering Civil Recognition of 
Adolescent Marriage, 92 B.U. L. REV. 1817, 1818–19 (2012); see also Judith McFarlane et al., 
Child Brides, Forced Marriage, and Partner Violence in America, 127 OBSTETRICS & GYNECOLOGY 
706, 706–07 (2016). 
 5. See Hamilton, supra note 4, at 1818–19; see also McFarlane et al., supra note 4, at 
706–07. 
 6. See Yann Le Strat et al., Child Marriage in the United States and Its Association with 
Mental Health in Women, 128 PEDIATRICS 524, 526 (2011). Further, child marriage laws result 
in girls marrying men more often than boys marrying women. See infra Part II.B. 
 7. See David McClendon & Aleksandra Sandstrom, Child Marriage Is Rare in the U.S., 
Though this Varies by State, PEW RES. CTR. (Nov. 1, 2016), http://www.pewresearch.org/fact-

R 

http://www.unchainedatlast.org/progress-on-ending-child-marriage/
http://www.unchainedatlast.org/progress-on-ending-child-marriage/
http://www.pewresearch.org/fact-tank/2016/11/01/child-marriage-is-rare-in-the-u-s-though-this-varies-by-state
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statistic is unsurprising considering North Carolina’s child 
marriage laws allow children sixteen and seventeen years old to 
marry with parental consent.8 Additionally, North Carolina allows 
fourteen- and fifteen-year-old children to marry if the child is 
pregnant and has obtained judicial and parental consent.9 These 
laws allow children to marry at a vulnerable age and in a vulnerable 
condition.10 

Studies have also associated child marriage with a multitude 
of negative consequences, including lower educational attainment, 
lower income, mental health issues, physical health issues, domestic 
violence, and higher rates of divorce.11 In order to protect North 
Carolina’s children and act in their best interest, North Carolina 
should change the state’s marriage laws to resemble the new laws in 
Delaware and New Jersey.12 Although some constitutional rights 
and children’s rights groups oppose such legislation,13 a complete 
ban on marriages of children under the age eighteen in North 
Carolina is the most practical and efficient way to protect children 
against child marriage and its negative consequences. Therefore, 
North Carolina legislators should follow recent states and modify 
the child marriage statute to only allow marriage when the 
individuals have reached the age of majority at eighteen years old.14 

This Comment will explore the negative effects associated 
with child marriage, including the effects on the children involved 

 
tank/2016/11/01/child-marriage-is-rare-in-the-u-s-though-this-varies-by-state; see also 
Natalie Short, NC Laws Lead to Higher-than-Average Child Marriage Rates, DAILY TARHEEL 
(Sept. 14, 2017, 12:06 AM), https://www.dailytarheel.com/article/2017/09/nc-laws-lead-
to -higher-than-average-child-marriage-rates. 
 8. See N.C. GEN. STAT. ANN. § 51-2(a1) (West 2001). 
 9. See N.C. GEN. STAT. ANN. § 51-2.1 (West 2018). 
 10. See Nawal M. Nour, Child Marriage: A Silent Health and Human Rights Issue, 2 REVS. 
OBSTETRICS GYNECOLOGY 51, 52–54 (2009) (finding that child marriage negatively impacts 
girls’ education, physical and mental health, and the health of their offspring). 
 11. Erin K. Jackson, Addressing the Inconsistency Between Statutory Rape Laws and Underage 
Marriage: Abolishing Early Marriage and Removing the Spousal Exemption to Statutory Rape, 85 
UMKC L. REV. 343, 357–59 (2017); Le Strat et al., supra note 6, at 527–30; Falling Through 
the Cracks, TAHIRIH JUSTICE CTR. 4–5 (2017), https://www.tahirih.org/wp-con 
tent/uploads/2017/08/TahirihChildMarriageReport-1.pdf. 
 12. See DEL. CODE ANN. tit. 13, § 123(a) (West 2018); N.J. STAT. ANN. § 37:1-6 (West 
2018). 
 13. See Jonathan Black, Marital Discord: Advocates are fighting to outlaw adult marriages to 
minors, 104 ABA J. 16, 17–18 (2018) (opposing child marriage bans because they may 
increase likelihood of abortion, intrude on “the fundamental right of marriage,” prevent 
minors from leaving foster care, and run contra to religious traditions). 
 14. See tit. 13, § 123; § 37:1-6. 

https://www.dailytarheel.com/article/2017/09/nc-laws-lead-to-higher-than-average-child-marriage-rates
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as well as the legal effects of child marriage laws. Additionally, this 
Comment will analyze why a child marriage ban would best serve 
North Carolina’s children and would reduce the inconsistencies in 
North Carolina law. 

II. BACKGROUND 

State legislation that completely bans child marriage is a 
recent phenomenon.15 Although only two states have enacted 
complete bans on child marriages, other states have introduced 
legislation with the intent to ban child marriage.16 These states are 
heading in the right direction, but many politicians and groups still 
oppose bans on child marriage.17 Organizations such as the 
American Civil Liberties Union (“ACLU”) and certain religious 
groups oppose the ban because of its potential implications on 
constitutional protections, including the fundamental right to 
marry and freedom of religion.18 Additionally, some pro-life groups 
oppose the bans because they believe women who have children out 
of wedlock are more likely to seek abortions than pregnant married 
women.19 Children’s rights groups have also criticized complete 
bans on child marriage because such bans limit emancipation 
options for children in abusive households.20 Politicians have cited 
these reasons to justify child marriage in the United States as well.21 
However, the arguments supporting child marriage are untenable 

 
 15. See Progress on Ending Child Marriage, supra note 1; Bethlehem Feleke, Delaware 
Becomes First US State to Fully Ban Child Marriage, CNN (May 12, 2018, 9:09 AM), 
https://www.cnn.com/2018/05/12/us/delaware-child-marriage-ban/index.html. 
 16. See, e.g., Black, supra note 13, at 17; Progress on Ending Child Marriage, supra note 1. 
 17. Black, supra note 13, at 17–18 (child marriage bans opposed by the National Right 
to Life movement, American Civil Liberties Union, Children’s Law Center of California, 
and Governor Chris Christie). 
 18. See id.; see also Tsui, supra note 3. 
 19. E.g., Black, supra note 13, at 17 (“The National Right to Life movement opposes 
restrictions on the grounds that they might make pregnant teens more likely to have an 
abortion.”). 
 20. Id. (The Children’s Law Center of California opposed the marriage age raise 
because it could prevent children from “escap[ing] foster care through emancipation.”). 
 21. See id. New Jersey Governor Chris Christie vetoed a bill increasing marriage age to 
preserve his state’s religious tradition. Id. Bryan Zollinger and Christy Zito, Republican State 
Representatives in Idaho, opposed legislation because it might interfere with the marriage 
contract and family life. Dartunorro Clark, End Child Marriage in the U.S.? You Might Be 
Surprised at Who’s Opposed, NBC NEWS (Sept. 8, 2019, 8:00 AM), https://www.nbcnews.com/ 
politics/politics-news/end-child-marriage-u-s-you-might-be-surprised-who-n1050471. 
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when compared to the negative effects of child marriage and the 
inconsistencies child marriage creates in state law. 

A. Negative Effects of Child Marriage 

Scholars have noted many negative effects associated with 
child marriage.22 These negative associations concern education 
level, income, physical health, mental health, the health of children 
resulting from the marriage, and relationship strength.23 Studies 
have shown that child marriage has a significant impact on 
educational attainment.24 Teenagers who marry are “fifty percent 
more likely to drop out of high school than are their unmarried 
counterparts, and four times less likely to complete college.”25 
Childbirth also affects a child bride’s education.26 Young girls who 
marry are more likely than adult women who marry to have multiple 
children and give birth before the age of eighteen.27 Additionally, 
child brides are more likely to give birth to a second child soon after 
the birth of their first child.28 The strain and responsibility that 
childbirth and childcare place on girls at such a young age make 
them less likely to return to school and consequently, contribute to 
child brides’ lower educational attainment.29 

Child marriage also negatively impacts income levels.30 
Scholars associate child marriage with lower income for a few 
reasons.31 First, level of educational attainment affects levels of 

 
 22. See Jackson, supra note 11, at 357–59; see also Le Strat et al., supra note 6, at 527–
30; TAHIRIH JUSTICE CTR., supra note 11, at 4–5. 
 23. See Alissa Koski & Jody Heymann, Child Marriage in the United States: How Common 
Is the Practice, and Which Children Are at Greatest Risk?, 50 PERSP. ON SEXUAL & REPROD. 
HEALTH 59, 59 (2018); see also Jackson, supra note 11, at 357–59. 
 24. See Hamilton, supra note 4, at 1846; Le Strat et al., supra note 6, at 526; Child 
Marriage – Devastating Consequences, UNCHAINED AT LAST, http://www.unchainedatlast.org/ 
child-marriage-devastating-consequences (last visited Jan. 26, 2019) [hereinafter Devastating 
Consequences]. 
 25. Devastating Consequences, supra note 24. 
 26. Id. 
 27. Le Strat et al., supra note 6, at 526. 
 28. Hamilton, supra note 4, at 1846. “Soon after” is generally considered to be within 
twenty-four months of first childbirth. Debra S. Kalmuss & Pearila B. Namerow, Subsequent 
Childbearing Among Teenage Mothers: The Determinants of a Closely Spaced Second Birth, 26 FAM. 
PLAN. PERSP. 149, 149–150 (1994). 
 29. Hamilton, supra note 4, at 1846; Devastating Consequences, supra note 24. 
 30. Hamilton, supra note 4, at 1847; Le Strat et al., supra note 6, at 526. 
 31. Hamilton, supra note 4, at 1847; Le Strat et al., supra note 6, at 526. 
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income.32 Girls who fail to complete their high school educations 
are more likely to live in poverty in the future.33 Additionally, 
“[w]omen who marr[y] young [are] significantly . . . more likely to 
live in poverty later in life than [are] women who [delay] 
marriage.”34 The high divorce rate for child marriages affects 
income level as well.35 Child brides who have children and then 
divorce are more than twice as likely to live in poverty than teenage 
mothers who never marry.36 These child marriages are seventy to 
eighty percent likely to end in divorce, with younger children facing 
the highest rate of divorce.37 Further, scholars have also correlated 
divorce with mental health issues.38  

A 2011 study on child marriages found a link between 
women who married as children and higher rates of psychiatric 
disorders.39 The respondents who married as children experienced 
multiple stressful life events, had lifetime histories of mental 
disorders, and had current diagnoses of mental disorders.40 These 
mental health issues were more prevalent than in the participants 
who married in adulthood.41 Although the study did not analyze 

 
 32. Hamilton, supra note 4, at 1847. The U.S. Bureau of Labor Statistics has 
consistently found that those with a higher education level, on average, earn more than 
people who only attain a high school diploma. Elka Torpey, Measuring the Value of Education, 
U.S. BUREAU OF LABOR STATISTICS, CAREER OUTLOOK (Apr. 2018), https://www.bls.gov/ 
careeroutlook/2018/data-on-display/education-pays.htm. In 2017, the median weekly 
earning for someone with a professional degree was $1836, while the median weekly 
earning for someone with only a high school diploma was $712. Id. 
 33. Hamilton, supra note 4, at 1847. A study by economist Gordon Dahl examined 
140,000 adolescent marriages and found that women who married at a young age and 
dropped out of high school were eleven percent more likely to live in poverty than women 
who married at a later age. Gordon B. Dahl, Early Teen Marriage and Future Poverty, 47 
DEMOGRAPHY 689, 689–90 (2010). 
 34. Hamilton, supra note 4, at 1847. Women who delay marriage are at least twenty-
two years old. Id. at 1820. After age twenty-two, marital stability improves significantly. Id. 
 35. Id. at 1846 (stating that unwed mothers who marry young and then divorce are 
more likely to live in poverty than those who never marry); TAHIRIH JUSTICE CTR., supra 
note 11, at 4. 
 36. TAHIRIH JUSTICE CTR., supra note 11, at 4; see also Hamilton, supra note 4, at 1846. 
 37. Hamilton, supra note 4, at 1845; TAHIRIH JUSTICE CTR., supra note 11, at 4. 
 38. Hamilton, supra note 4, at 1845–46. 
 39. Le Strat et al., supra note 6, at 527–28 (finding that child marriage is significantly 
associated with “all lifetime mental disorders” including: any alcohol use, drug use, mood, 
anxiety, psychotic, or personality disorders, with the exceptions of pathological gambling 
and histrionic and dependent personality disorders). 
 40. Id. at 526–27 (using the death of a family member or close friend as an example 
of a “stressful life event”). 
 41. Id. 
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causation, it discovered that “child marriage generally occurred 
before the disorders.”42 This indicates that child marriage and its 
accompanying stressors places a strain on women’s mental health. 

The children of child brides also face difficulties.43 High 
infant mortality rates and infant malnutrition are attributed to 
children born into child marriages.44 Additionally, these children 
“have lower birth weights and higher rates of infant homicide, child 
abuse and neglect, academic and behavioral problems in school, 
and a greater likelihood of engaging in criminal activity.”45 Studies 
have also found a relationship between a mother’s physical and 
mental health issues and the physical and mental health issues of 
her children.46 

Finally, women that marry as children also suffer from 
decreased physical health.47 Women that married as children 
showed a higher likelihood of developing health issues such as 
“heart attack, diabetes, cancer, and stroke.”48 Death resulting from 
childbirth has also been associated with women that marry as 
children.49 Additionally, child brides face higher rates of domestic 
violence and coercive sexual relations from their partners.50 

B. Domestic Violence Concerns for Child Brides 

Of the 248,000 children that were married in the United 
States between 2000 and 2010, the majority of those children were 
female.51 Additionally, seventy-seven percent of those married were 

 
 42. Id. at 528. But see Ronald C. Kessler et al., Lifetime Prevalence and Age-of-Onset 
Distributions of DSM-IV Disorders in the National Comorbidity Survey Replication, 62 ARCHIVES OF 

GEN. PSYCHIATRY 593, 593–94 (2005) (finding that only half of all lifetime cases of DSM-IV 
disorders begin by age fourteen and only three-fourths begin by age twenty-four and 
defining DSM-IV disorders as including certain anxiety, mood, impulse control, and 
substance abuse disorders). 
 43. Child, Early, and Forced Marriage: United States Government’s Response, U. S. AGENCY 

FOR INT’L DEV., https://www.usaid.gov/news-information/fact-sheets/child-early-and-
forced-marriage-usg-response (last updated Aug. 18, 2014). 
 44. Id.; see also Devastating Consequences, supra note 24. 
 45. Jackson, supra note 11, at 358. 
 46. McFarlane et al., supra note 4, at 712. 
 47. Hamilton, supra note 4, at 1848. 
 48. Id. 
 49. Devastating Consequences, supra note 24. 
 50. McFarlane et al., supra note 4, at 706; TAHIRIH JUSTICE CTR., supra note 11, at 5. 
 51. Child Marriage–Shocking Statistics, UNCHAINED AT LAST, 
http://www.unchainedatlast.org/child-marriage-shocking-statistics (last visited Mar. 3, 
2019) [hereinafter Shocking Statistics]. 
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young girls marrying adult men.52 This type of relationship has been 
connected with unequal power dynamics that can lead to higher 
rates of domestic violence for young girls.53 Abusers thrive by 
maintaining power and control over the abused, and an abusive 
power dynamic can easily manifest and develop when children 
marry adults.54 Moreover, although any person can be a victim of 
domestic violence, women are more likely to be victims of domestic 
violence with men as the abusers.55 

Domestic violence is especially relevant to the analysis of 
young girls in child marriages.56 In the United States, the highest 
rates of domestic violence occur among females aged sixteen to 
twenty-four.57 This age group encounters domestic violence at 
“almost triple the national average.”58 Scholars have posited that 
young girls who enter into child marriages “are also experiencing 
high rates of abuse, and that the abuse will continue into the 
marriage.”59 

A major concern regarding domestic violence in child 
marriages is the children’s ability to protect themselves or remove 
themselves from abusive situations.60 Although states allow children 
to marry, marriage does not necessarily confer full legal rights upon 
the child.61 States vary on how they choose to treat domestic 
violence victims in child marriages, with some states allowing 

 
 52. Id. 
 53. TAHIRIH JUSTICE CTR., supra note 11, at 5. 
 54. Id. 
 55. Statistics, NAT’L COAL. AGAINST DOMESTIC VIOLENCE, https://ncadv.org/statistics 
(last visited Mar. 3, 2019) (one in four women and one in nine men experience severe 
intimate partner physical violence, intimate partner contact sexual violence, and/or 
intimate partner stalking with impacts such as injury, fearfulness, post-traumatic stress 
disorder, use of victim services, contraction of sexually transmitted diseases, etc.). 
 56. TAHIRIH JUSTICE CTR., supra note 11, at 5. 
 57. Dating Abuse Statistics, LOVE IS RESPECT.ORG, NAT’L DOMESTIC VIOLENCE HOTLINE, 
https://www.loveisrespect.org/resources/dating-violence-statistics (last visited Mar. 3, 
2019) (noting that girls between the ages of sixteen and twenty-four experience the highest 
rate of intimate partner violence – almost triple the national average); see also TAHIRIH 

JUSTICE CTR., supra note 11, at 5. 
 58. LOVE IS RESPECT.ORG, supra note 57; see also TAHIRIH JUSTICE CTR., supra note 11, 
at 5. 
 59. TAHIRIH JUSTICE CTR., supra note 11, at 5. 
 60. Julia Alanen, Shattering the Silence Surrounding Forced and Early Marriage in the United 
States, 32 CHILD LEGAL RTS. J. 1, 13 (2012); Black, supra note 13, at 17; Lisa V. Martin, 
Restraining Forced Marriage, 18 NEV. L.J. 919, 963–65 (2018). 
 61. Martin, supra note 60, at 965–68 (compiling state laws regarding minors’ legal 
capacities). 
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minors to proceed on their own behalf in domestic violence 
protective order hearings.62 There are also, however, many states 
that allow child marriage but deny minors the legal capacity to 
initiate domestic violence protective order proceedings, instead 
requiring the child obtain an adult representative.63 Similar 
capacity issues arise with divorce proceedings.64 These laws are 
inconsistent and put children at risk. As one author posited: 

 
Today, the availability of [a] civil protection order to 
prevent an impending forced marriage depends not 
on whether a petitioner legitimately fears that she 
will be forced to marry against her will, but rather on 
her age, her relationship with those attempting to 
coerce her, whether the tactics used against her 
qualify as criminal acts, whether a qualifying adult is 
required and willing to assist her, and whether 
available remedies address her concerns.65 
 
Although this sentiment expresses challenges that children 

encounter to prevent a forced marriage, children who wish to 
escape an improperly granted child marriage face the same 
obstacles. 

A final concern about domestic violence within child 
marriages is the availability of escape.66 Domestic violence shelters 
do not always accept children, especially those unaccompanied by 
an adult.67 Additionally, some shelters require proof of protective 
orders or require legal contracts for permanent housing.68 Because 
states do not automatically grant child spouses the capacity required 
 
 62. Id. at 965 (noting several states “grant adolescents the legal capacity to seek 
protection orders independently. Several states grant capacity to seek protection orders to 
all minors who have reached a minimum age and/or share a particular relationship with 
the respondent.”). 
 63. Id. at 968 n.292 (the following states require courts to appoint adults to represent 
minor parties: Missouri, Nebraska, New York, Wisconsin, Arkansas, Iowa, Louisiana, 
Michigan, Minnesota, Pennsylvania, and Utah). 
 64. Id. at 965, 998–99 (listing state protection order statutes explicitly addressing legal 
capacity of minors); Ashley Belanger, Child Marriage and Divorce in the United States, 
TEENVOGUE (Sept. 8, 2017), https://www.teenvogue.com/story/child-marriage-and-
divorce-in-the-united-states. 
 65. Martin, supra note 60, at 970. 
 66. Alanen, supra note 60, at 13; Black, supra note 13, at 17. 
 67. Alanen, supra note 60, at 13; Black, supra note 13, at 17. 
 68. Alanen, supra note 60, at 13; Black, supra note 13, at 17. 
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to legally contract or gain a domestic violence protective order, 
victims of domestic violence in child marriages cannot access these 
domestic violence shelters.69 

C. Child Marriage as a Protection Against Statutory 
Rape Prosecutions 

As mentioned previously, seventy-seven percent of the young 
girls married in the United States between 2000 and 2010 were 
married to adult men.70 Many states allow these marriages but 
simultaneously condemn sexual activity between children and 
adults.71 Laws that permit child marriage allow adults to have sex 
with children and avoid statutory rape charges if the child and adult 
are married.72 The option to circumvent statutory rape laws by 
entering into a child marriage creates an illogical statutory scheme 
and renders the original statutory rape law useless. 

Consequently, statutory rapists can often marry their child 
victims if the child becomes pregnant.73 Many states allow these 
pregnancy loopholes and frequently justify such laws by concluding 
marriage is in the best interests of the child victim and the unborn 
child when weighed against the alternativegiving birth to a child 
out of wedlock.74 Outdated societal perceptions regarding teen 
pregnancy continue to infiltrate courts’ decisions to grant marriage 
licenses to children and their adult partners.75 

Frequently, families state that they would rather an adult 
male “do the right thing” by marrying the child he impregnated 
than have the male sent to prison where he cannot support the 
child and her unborn.76 This indicates that government officials 
and families of the children have concerns regarding unwed teen 
mothers becoming a drain on state resources.77 This argument, 

 
 69. Alanen, supra note 60, at 13; Black, supra note 13, at 17. 
 70. Shocking Statistics, supra note 51.  
 71. Jackson, supra note 11, at 380–81 (discussing various state marriage loopholes for 
statutory rape). 
 72. Id. 
 73. Koski & Heymann, supra note 23, at 64. 
 74. Id. 
 75. Black, supra note 13, at 17; Koski & Heymann, supra note 23, at 64. 
 76. Tsui, supra note 3; see also Jodi Wilgoren, Rape Charge Follows Marriage to a 14-Year-
Old, N.Y. TIMES (Aug. 30, 2005), https://www.nytimes.com/2005/08/30/us/rape-charge-
follows-marriage-to-a-14yearold.html. 
 77. See Tsui, supra note 3. 
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however, is not adequately supported because data shows that 
pregnant teens who marry are very likely to live in poverty.78 

III.  ANALYSIS 

North Carolina’s child marriage law states that “[p]ersons 
over 16 years of age and under 18 years of age may marry” with 
parental consent.79 This requires written consent from a parent or 
guardian of the underage party filed with the register of deeds.80 
North Carolina law also provides a “pregnancy loophole,” which 
allows unmarried pregnant females who are fourteen or fifteen 
years of age to marry the fathers of their children and allows 
unmarried males of the same age to marry women and young girls 
whom they have impregnated.81 This law also applies to children 
aged fourteen and fifteen that have already given birth or have 
become fathers.82 For these children to marry, a district court judge 
must issue an order authorizing the marriage after “concluding as 
a matter of law that the underage party is capable of assuming the 
responsibilities of marriage and the marriage will serve the best 
interest of the underage party.”83 A guardian ad litem attorney must 
be appointed to evaluate whether the marriage serves the best 
interest of the underage party, and the district court judge shall 
consider the findings of the guardian ad litem.84 

North Carolina legislators should ban all marriages between 
parties under the age of eighteen. A child marriage ban would be 
more consistent with other portions of the North Carolina statutory 
scheme, including the provisions regarding a minor’s legal capacity 
to contract as well as the statutory rape provisions.85 Additionally, a 
ban on child marriage would better fit within the best interests of 
the child standard utilized in North Carolina for matters 
concerning minors.86 Although there are some legal safeguards 
currently in place that are intended to protect children from taking 

 
 78. Hamilton, supra note 4, at 1847; see also Le Strat et al., supra note 6, at 526. 
 79. N.C. GEN. STAT. ANN. § 51-2(a1) (West 2018). 
 80. Id. 
 81. N.C. GEN. STAT. ANN. § 51-2.1(a) (West 2018). 
 82. Id. 
 83. Id. 
 84. Id. 
 85. See infra Section III.A. 
 86. See infra Section III.B. 
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part in forced or inappropriate child marriages, these safeguards 
are not enough.87 Young girls in North Carolina are especially 
vulnerable to the possibility of child marriages and the negative 
results stemming from those marriages.88 Finally, the benefits of a 
ban on child marriages would outweigh the rights infringed upon 
by the ban. 

A. Child Marriages are Inconsistent with Existing State 
Law 

A ban on child marriage would be more consistent with 
North Carolina’s current statutory scheme regarding the legal 
capacity of minors. In North Carolina, a minor is defined as “any 
person who has not reached the age of 18 years.”89 The general rule 
in North Carolina is that minors are not allowed to contract.90 This 
general rule is based on the idea that minors do not have the 
requisite mental capacity to make contracts.91 However, there are 
exceptions to the general rule.92 Beyond the notable exception for 
marriage contracts, North Carolina law allows for minors to 
contract for things such as necessities, artistic services, creative 
services, and athletic services.93 

Nevertheless, these exceptions do not provide justification 
for creating an exception for minors to form a marriage contract, 
especially when both parties are not minors. Marriage is considered 
to be a “lifelong union,” and by that rationale, a long-term 
contract.94 Marriage is also often considered one of the most 
important contracts that can be made.95 A child that has been 
deemed unfit to operate a motor vehicle due to their age is unlikely 
to be mature enough to take on the responsibilities that follow a 
marriage contract.96 

 
 87. See infra Section III.B. 
 88. See infra Section III.D. 
 89. N.C. GEN. STAT. ANN. § 48A-2 (West 2018). 
 90. Creech ex rel. Creech v. Melnik, 556 S.E.2d 587, 591 (N.C. Ct. App. 2001). 
 91. Id. at 476, 556 S.E.2d at 591. 
 92. N.C. GEN. STAT. ANN. § 48A-11 (West 2018); N.C. Baptist Hosps., Inc. v. Franklin, 
405 S.E.2d 814, 816 (N.C. Ct. App. 1991). 
 93. N.C. GEN. STAT. ANN. § 48A-11 (West 2018); N.C. Baptist Hosps., 405 S.E.2d at 816. 
 94. See Obergefell v. Hodges, 135 S. Ct. 2584, 2594 (2015). 
 95. See id.; see also Reynolds v. United States, 98 U.S. 145, 165 (1878). 
 96. Graduated Drivers License, N.C. DEPT. PUB. SAFETY, https://www.ncdps.gov/our-
organization/law-enforcement/state-highway-patrol/faq/graduated-drivers-license (last 
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Additionally, voluntariness is a central element needed to 
create a valid marriage contract.97 Whether a fourteen- or fifteen-
year-old pregnant child wants to enter a marriage voluntarily is 
seriously questionable. Children frequently succumb to peer 
pressure and a pregnant child is even more vulnerable.98 These 
children may say all of the right things regarding their desire to be 
married and their relationship to the other party, but these 
statements might not be truthful. 

The story of one child bride in Missouri illustrates this 
issue.99 Heather was a fifteen-year-old child bride that married the 
twenty-four-year-old man who impregnated her.100 Heather was 
asked multiple times by her family members if she really wanted to 
marry this man.101 She stated that she did, but later realized that she 
was agreeing to this marriage because she was scared and 
confused.102 The father of her child was facing possible criminal 
charges for statutory rape, and she thought she needed him to help 
support their child financially.103 She was allowed to be married at 
age fifteen to an adult with her father’s consent.104 Although this 
did not take place in North Carolina, experiences like Heather’s 
have likely occurred and gone undocumented. 

Another reason to ban child marriages is to prevent the use 
of child marriage to conceal statutory rape.105 In North Carolina, 
one form of statutory rape occurs when there is “vaginal 
intercourse” between a victim “who is [fifteen] years of age or 
younger” and an offender who is “at least [twelve] years old and at 
least six years older than the [victim]” or an offender who is “at least 
[twelve] years old and more than four but less than six years older 
than the [victim].”106 The statute provides that this form of 
intercourse, while normally considered to be statutory rape, will not 
be considered statutory rape if the child victim is married to the 
 
visited Mar. 31, 2019); see generally Deborah A. Widiss, Changing the Marriage Equation, 89 
WASH. U.L. REV. 721, 730–31 (2012). 
 97. N.C. GEN. STAT. ANN. § 51-1 (West 2018). 
 98. Hamilton, supra note 4, at 1856–57. 
 99. Tsui, supra note 3. 
 100. Id. 
 101. Id. 
 102. Id. 
 103. Id. 
 104. Id. 
 105. See N.C. GEN. STAT. ANN. § 14-27.25 (West 2018). 
 106. Id. 
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offender.107 It is puzzling that a marriage contract can simply 
absolve someone from a criminal offense. 

Through this statute, the legislature has deemed children 
aged fourteen and fifteen unable to legally consent to vaginal 
intercourse with adults of a certain age.108 This same statute, 
however, indicates that children aged fourteen and fifteen are 
legally able to consent to marriage with those same individuals and, 
therefore, can legally consent to the vaginal intercourse that would 
likely accompany that marriage.109 A marriage contract suddenly 
making a child capable of consenting to intercourse that is 
otherwise statutorily prohibited is a difficult concept to grasp. A 
pregnancy and subsequent marriage contract do not suddenly 
impart maturity and understanding onto a child. 

B. Current Legal Safeguards Do Not Adequately Protect 
Children in Child Marriages 

North Carolina applies the “best interest of the child 
standard” when determining whether a child is prepared and 
mature enough to marry.110 This standard allows broad 
consideration of factors that would affect the child to ensure that it 
is in the child’s best interest to marry as a minor.111 These factors 
are focused on “the physical, emotional, and psychological well-
being of the child.”112 This standard is valuable as applied in custody 
disputes and hearings regarding parental rights, but it does not 
serve the same purpose in regard to child marriages. 

North Carolina requires a district court judge to determine 
that marriage is in the best interest of the child that is being 
married.113 The judge must consider the opinions of the parents or 
legal guardians of the child, the opinion of the guardian ad litem, 
the relationship between the child and their parents or legal 
guardians, and any other useful evidence.114 Additionally,  

 
 
 107. Id. 
 108. Id. 
 109. Id. 
 110. N.C. GEN. STAT. ANN. § 51-2.1 (West 2018). 
 111. Id.; Kirsten Korn, The Struggle for the Child: Preserving the Family in Adoption Disputes 
Between Biological Parents and Third Parties, 72 N.C. L. REV. 1279, 1319 (1994). 
 112. Korn, supra note 111, at 1319. 
 113. § 51-2.1. 
 114. Id. 
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[T]he guardian ad litem shall make an 
investigation to determine the facts, the needs of 
the underage party, the available resources within 
the family and community to meet those needs, the 
impact of the marriage on the underage party, and 
the ability of the underage party to assume the 
responsibilities of marriage [and] assess and 
consider the emotional development, maturity, 
intellect, and understanding of the underage 
party.115  
 

North Carolina also provides a rebuttable presumption against the 
marriage if “all living parents of the [child] oppose the marriage.”116 
Finally, pregnancy or childbirth “alone does not establish that the 
best interest of the [child] will be served by the marriage.”117 

These safeguards, however, are not enough to protect 
children against involuntary or inappropriate marriages. Although 
some scholars believe that laws in the United States imposing age 
limits, such as the laws in North Carolina, provide protections 
against harmful child marriages,118 parental, judicial, and societal 
views on pregnancy outside of marriage typically push judges and 
parents to consent to child marriage.119 Judges may also lack the 
experience or knowledge needed to properly assess and identify 
coercive or nonconsensual relationships.120 Biases and personal 
opinions regarding “illegitimate” children and pre-marital sex can 
also skew how the best interest of the child standard is applied by 
judges and guardians ad litem.121 One individual may believe that 

 
 115. Id. 
 116. Id. 
 117. Id. 
 118. Camellia Burris, Why Domestic Institutions are Failing Child Brides: A Comparative 
Analysis of India’s and the United States’ Legal Approaches to the Institution of Child Marriage, 23 
TUL. J. INT’L & COMP. L. 151, 165–66 (2014). 
 119.  See Tsui, supra note 3; see also Wilgoren, supra note 76. 
 120. TAHIRIH JUSTICE CTR, supra note 11, at 6 (stating that, when considering whether 
a child should be married, a systematic approach to protection would require judges to 
examine a child’s maturity and whether they have achieved the necessary legal rights to 
advocate for themselves. Judges should take a broader view to the “best interest” approach 
and conduct a diligent inquiry into the relationship between the parties, the relationship 
between the minor and the minor’s parents, and the history of the parties. Judges should 
also look for signs of family violence, coercive control, or other forms of abuse). 
 121. See NICHOLAS L. SYRETT, AMERICAN CHILD BRIDE: A HISTORY OF MINORS AND 

MARRIAGE IN THE UNITED STATES 254 (2016). 
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giving birth within a marriage rather than out of wedlock would best 
serve the pregnant child because of ideas regarding illegitimate 
children,122 while another individual may focus more on the 
educational and socioeconomic harms that often result from child 
marriage and hold otherwise.123 Parental consent also fails to 
protect vulnerable children from inappropriate marriages, 
evidenced by various stories that have documented parents 
consenting to child marriages which are later deemed 
unacceptable.124 

Multiple cases over recent years have illustrated the effects 
of personal views and biases about pregnancy and child marriage.125 
The fact that child marriages continue to occur in North Carolina 
at a higher-than-average rate indicates that the adults tasked with 
verifying the validity of these marriages do not consider all of the 
necessary factors and rather allows their own personal views to 
impede their judgement.126 

C. The Negative Effects of Child Marriage Outweigh 
Opponents’ Protests Against Child Marriage Bans 

The negative effects of child marriage have been well 
documented, yet critics continue to oppose child marriage bans in 
the United States.127 These critics provide various reasons to oppose 
changing the laws, including possible increased rates of abortion 
among unwed pregnant teenagers, intrusion on the fundamental 
right to marry, removal of marital emancipation as an avenue to 
leave foster care, and infringement on religious traditions.128 These 
 
 122. See Bette Browne, Leave Us Kids Alone: A Look at Child Marriage in the US and Beyond, 
IRISH EXAMINER (Dec. 15, 2018, 12:00 AM), https://www.irishexaminer.com/breakin 
gnews/specialreports/leave-us-kids-alone-a-look-at-child-marriage-in-the-us-and-beyond-
892211.html. 
 123. See id. 
 124. See Lauren Sausser, In SC, Pregnant Girls as Young as 12 Can Marry. There’ve Been 
7,000 Child Brides in 20 Years, POST & COURIER (June 21, 2018), 
https://www.postandcourier.com/health/in-sc-pregnant-girls-as-young-as-can-marry-
there/article_6a86577c-5cf9-11e8-a6f9-1fe34ede1b02.html; see also Tsui, supra note 3. 
 125. See Sausser, supra note 124 (illustrating community concerns regarding 
interpretation of marriage laws that prevent minor mothers from “legitimizing” their 
children); see also Wilgoren, supra note 76 (describing an instance where local community 
members opposed prosecution for statutory rape of an adult man who fathered a child with 
a minor mother after he legitimated the child through marriage). 
 126. McClendon & Sandstrom, supra note 7. 
 127. Black, supra note 13, at 17; see supra Section II.A. 
 128. Black, supra note 13, at 17–18. 
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reasons, however, are not compelling and do not outweigh the 
negative effects of child marriage.129 Child marriage is detrimental 
to children overall and should be banned. 

Child marriage is not justified simply because it may reduce 
the possibility that a child has an abortion.130 Adoption and out-of-
wedlock births are viable alternatives to abortion that are not 
affected if child marriage is banned.131 This justification relies on 
the assumption that having a child out of wedlock is unacceptable 
and consequently, a pregnant teen’s only options are abortion or 
marriage.132 This outdated personal and societal view does not 
justify permitting child marriage among vulnerable fourteen- or 
fifteen-year-old children. In addition, critics fail to consider that a 
child born into a child marriage is more likely to be born into a 
home facing higher rates of abuse, poverty, and health problems.133 

Although marriage is a fundamental right, it is subject to 
regulation.134 Individuals must fulfill certain requirements to obtain 
a valid marriage in North Carolina.135 These requirements include 
limitations regarding kinship relationships, physical impotence, 
bigamy, and age.136 The prohibition against bigamy is a religious 
restriction that the Supreme Court deemed constitutional.137 The 
age restrictions already imposed in North Carolina indicate that a 
child marriage ban would not improperly infringe on individuals’ 
marital rights.138 Additionally, other states have implemented child 
marriage bans, suggesting that these states also found child 
marriage bans within constitutionally acceptable limitations on 
marital and religious rights.139 

 
 129. See id. at 18. 
 130. Teri B. Baxter, Child Marriage as Constitutional Violation, 19 NEV. L.J. 39, 66 (2019) 
(discussing abortion as a commonly cited argument in support of child marriage). 
 131. SYRETT, supra note 121, at 264. 
 132. Id. 
 133. Black, supra note 13, at 17–18. 
 134. See N.C. GEN. STAT. ANN. § 51-3 (West 2018); Obergefell v. Hodges, 135 S. Ct. 2584, 
2589 (2015) (identifying the right to marriage as fundamental and defined by society’s 
evolving norms); see also Reynolds v. United States, 98 U.S. 145, 165–66 (1878); SYRETT, 
supra note 121, at 260–61.  
 135. See N.C. GEN. STAT. ANN. § 51-3 (West 2018). 
 136. Id. 
 137. Reynolds, 98 U.S. at 165–67. 
 138. See N.C. GEN. STAT. ANN. § 51-3 (West 2018). 
 139. See DEL. CODE ANN. tit. 13, § 123 (West 2018); N.J. STAT. ANN. § 37:1-6 (West 2018). 
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Avoiding the myriad of negative effects that result from child 
marriage outweighs the arguments against child marriage bans. 
Individuals who marry as children, especially as younger children, 
face higher rates of poverty, abuse, physical and mental health 
issues, and divorce.140 These children are also more likely to 
discontinue their educations.141 North Carolina should ban child 
marriage to prevent these outcomes. 

D. Children in North Carolina Are Vulnerable to Child 
Marriage 

North Carolina has a higher rate of child marriage than the 
national average.142 North Carolina has a rate of 5400 child 
marriages while the national average is 4600.143 This higher than 
average rate is not surprising because studies have shown that rural 
areas in the southern United States often have higher rates of child 
marriage.144 Researchers have not firmly determined the causation 
of such high child marriage rates, but they have posited that the 
religiosity and social conservatism often found in these areas could 
contribute to the higher child marriage rates.145 

As a rural southern state, North Carolina is especially 
vulnerable to child marriages and their consequences.146 North 
Carolina is also a predominantly Christian state, which could 
account for higher rates of child marriage based on religious ideas 
that permit sex only within marriage.147 Additionally, North 
Carolina’s current child marriage laws could influence the state’s 
child marriage rates.148 Studies have found that states with more 

 
 140. Devastating Consequences, supra note 24. 
 141. Id. 
 142. McClendon & Sandstrom, supra note 7. 
 143. Id. (detailing marriage rates of children aged fifteen through seventeen years old). 
 144. See id. 
 145. SYRETT, supra note 121, at 264–65. 
 146. Rebecca Tippett, Urbanization Trends, CAROLINA DEMOGRAPHY, UNIV. OF N.C. 
CAROLINA POPULATION CTR., (Jan. 5, 2015), https://demography.cpc.unc.edu/2015/01/ 
05/urbanization-trends. 
 147. SYRETT, supra note 121, at 264–65; Religious Landscape Study: Adults in North 
Carolina, PEW RESEARCH CTR., https://www.pewforum.org/religious-landscape-study/ 
state/north-carolina (last visited Mar. 31, 2019). 
 148. N.C. GEN. STAT. ANN. §§ 51-2, 51-2.1 (West 2018); SYRETT, supra note 121, at 261–
62. 
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lenient child marriage laws and with more favorable views towards 
child marriage had higher rates of child marriage.149 

North Carolina could also benefit from a ban on child 
marriage for domestic violence purposes. In North Carolina, 
approximately two people per week died due to domestic violence 
in 2013.150 Researchers have frequently pointed out that women 
who marry as children are more likely to suffer from domestic 
violence than women who marry as adults.151 Therefore, female 
child brides are exposed to greater instances of domestic violence 
due to their age, sex, and geographic location. Furthermore, in 
North Carolina minors are required to have a parent or legal 
guardian file for a domestic violence protective order on their 
behalf.152 If married children in North Carolina face the horrors of 
domestic violence, they may also encounter more difficulties when 
trying to escape the abusive marriage.153 

The negative effects of child marriage and the conflict child 
marriage creates with current laws demonstrate why a child 
marriage ban would be in the best interests of children in North 
Carolina.154 The ban would protect children in North Carolina 
from higher rates of domestic violence, physical and mental health 
issues, and increased poverty rates that they would not encounter if 
they married as adults.155 A child marriage ban would also 
strengthen the force of North Carolina’s statutory rape laws by 
showing that children age fourteen and fifteen do not have the 
capacity to consent to sexual intercourse or marriage.156 Legislators 

 
 149. SYRETT, supra note 121, at 262. 
 150. Domestic Violence in North Carolina, NAT’L COAL. AGAINST DOMESTIC VIOLENCE,  
https://www.speakcdn.com/assets/2497/north_carolina.pdf (last visited Mar. 31, 2019). 
 151. McFarlane et al., supra note 4, at 706; Devastating Consequences, supra note 24. 
 152. Legal Information: North Carolina, WOMENSLAW.ORG, NAT’L NETWORK TO END 

DOMESTIC VIOLENCE, https://www.womenslaw.org/laws/nc/restraining-orders/domestic-
vi olence-protective-orders-50b-orders/who-can-get-dvpo/who-can (last updated July 25, 
2018).  
 153. Ways in Which Abuse and Domestic Violence Change You, NAT’L DOMESTIC VIOLENCE 

HOTLINE, https://www.thehotline.org/2017/10/31/ways-abuse-domestic-violence-change 
s-you (Oct. 31, 2017) (explaining that a person who has experienced domestic violence may 
be easily overwhelmed or anxious, generally distrusting of people, or uncomfortable alone 
with someone of the opposite sex. They may also have flashbacks of the abuse or have 
ruminating thoughts of events). 
 154. See supra Sections II.A, III.A, III.B, III.C. 
 155. See supra Section II.A. 
 156. See supra Section III.A 
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should consider these findings and require individuals to reach the 
age of eighteen prior to entering into a marriage contract. 

IV. CONCLUSION 

The Unites States has shown its commitment to ending child 
marriages elsewhere in the world, but it has not shown consistency 
in its domestic policy views.157 Although the negative consequences 
of child marriage have been well-documented, there are still 
opponents of child marriage bans.158 Outdated views and biases 
have contributed to the persistence of child marriage, especially in 
rural southern states.159 Children in North Carolina may be 
particularly vulnerable.160 Current legal safeguards are not strong 
enough to protect the children vulnerable to these situations.161 
Victims of statutory rape may even find themselves married to their 
rapist and pregnant with his child.162 Children do not have the 
maturity or legal capacity to voluntarily consent to a marriage. 
Therefore, to protect North Carolina’s children, legislators should 
amend the state’s marriage laws and ban marriage before 
individuals reach eighteen years of age. 

 

 
 157. Hamilton, supra note 4, at 1818–19. 
 158. See supra Sections II.A, III.C. 
 159. See supra Sections III.B, III.D. 
 160. See supra Section III.D. 
 161. See supra Section III.B. 
 162. See supra Section III.A. 


