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THE CONSTITUTIONALITY OF WEALTH-BASED 
DETENTION: NOT A QUESTION OF SCRUTINY  

BUT WHETHER TO DETAIN AT ALL 

LAUREN M. GREEN† 

I. INTRODUCTION 

ail is traditionally meant to minimize intrusion on defendants’ 
liberty while ensuring defendants appear at subsequent court 
hearings.1 In recent years, increased media and political atten-

tion revealed that courts across the United States use modern bail 
practices to detain defendants pretrial, preventing indigent defend-
ants from leaving jail while their cases are pending.2 Thousands suf-
fer in jail for days, weeks, or months because they cannot afford the 
bail for a charge that would only impose a fine upon conviction.3 In 
other words, indigent defendants are detained for crimes that are 
not punishable by jailtime despite the presumption of innocence.   

Bail hearings across the United States generally function in 
the same manner.4 Bail hearings ordinarily take less than five 
minutes,5 and the amount of money bail imposed is set by a prede-
termined bail schedule.6 Generally, there is no individual 
 
 † Lauren M. Green is a Juris Doctor candidate at Wake Forest University School of 
Law graduating in May 2021 and an Articles Editor for the Wake Forest Journal of Law & Policy 
Board of Editors. Lauren earned her B.A. in Economics from the University of Texas at 
Austin in 2017. She would like to thank Professor Russell Gold for his guidance and assis-
tance in writing this Comment. 
 1. CRIM. JUST. POL’Y PROGRAM AT HARVARD L. SCH., MOVING BEYOND MONEY: A 

PRIMER ON BAIL REFORM 4 (Larry Schwartztol et al. eds., 2016). 
 2. Id. 
 3. See Cynthia E. Jones, Accused and Unconvicted: Fleeing from Wealth-Based Pretrial Deten-
tion, 82 ALB. L. REV. 1063, 1064 (2019). For example, Maranda Lynn ODonnell, who’s case 
is discussed in more detail in Part IV, was detained pretrial on $2,500 bail for driving with 
an invalid license. ODonnell v. Harris Cty., 251 F. Supp. 3d 1052, 1062 (S.D. Tex. 2017). 
 4. See Megan T. Stevenson & Sandra G. Mayson, Pretrial Detention and Bail, in 3 
REFORMING CRIMINAL JUSTICE: PRETRIAL AND TRIAL 21, 28 (Erik Luna ed., 2017). 
 5. Id. at 25–26; see also Daves v. Dallas Cty., 341 F. Supp. 3d 688, 692 (N.D. Tex. 2018) 
(finding that setting bail took less than thirty seconds per arrestee). 
 6. Stevenson & Mayson, supra note 4, at 23. Bail schedules determine the amount of 
bail to be imposed based upon the crime charged. Id. 

B 
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assessment of the defendant’s ability to pay.7 Likewise, there is usu-
ally no discussion of alternatives to secured money bail.8 Further, 
when bail is set the defendant usually does not have an attorney 
present,9 a judge does not preside over the hearing,10 and the de-
fendant is not even present in the courtroom but views the hearing 
via television from jail.11 These cash bail practices force indigent ar-
restees into pretrial confinement while their affluent counterparts 
may purchase their freedom at any time.12 Jurists and advocates con-
sistently conclude pretrial release conditioned on bail results in un-
constitutional de facto pretrial detention of indigent defendants.13 

While a majority of Americans have supported criminal jus-
tice reform for years,14 sweeping bail reform has received pushback 
out of fear of complicating the system or replacing the system with 
something equally problematic.15 Therefore, the courts have been 
tasked with reform case-by-case, jurisdiction-by-jurisdiction,16 as 

 
 7. ODonnell v. Harris Cty., 251 F. Supp. 3d 1052, 1107. See also Daves, 341 F.Supp.3d 
at 692 (finding that even when arrestees indicated maximum amount of bail they could 
afford, magistrate judges made no adjustments). 
 8. ODonnell, 251 F. Supp. 3d at 1099 (finding that magistrate judges routinely refused 
to deviate from the predetermined bail schedule). 
 9. Id. at 1093. 
 10. See Stevenson & Mayson, supra note 4, at 25. 
 11. ODonnell, 251 F. Supp. 3d at 1101 (finding that arrestees were instructed not to 
speak at their hearings and were not brought into the courtroom unless the arrestee in-
tended to plead guilty). 
 12. Id. at 1091 (finding that persons who could afford bail could avoid the booking 
process altogether, while those who could not were booked into and held in jail). 
 13. Jones, supra note 3, at 1064; see also Brief of Amici Curiae National Law Professors 
of Criminal, Procedural, and Constitutional Law in Support of the Appellees and Affir-
mance of the Preliminary Injunction, at 33; Daves v. Dallas Cty., 341 F. Supp. 3d 688 (N.D. 
Tex. 2018), appeal docketed, No. 18-11368 (5th Cir. Jan. 30, 2019) (“[J]urists have consistently 
concluded that an unattainable surety requirement is tantamount to denying bail alto-
gether.”). 
 14. Theodore Kupfer, Americans Are Receptive to Bail Reform, NATIONAL REVIEW (July 
12, 2018, 1:00 PM), https://www.nationalreview.com/corner/americans-receptive-to-bail-
reform. 
 15. Madeleine Carlisle, The Bail-Reform Tool That Activists Want Abolished, THE 

ATLANTIC (Sept. 21, 2018), https://www.theatlantic.com/politics/archive/2018/09/the-
bail-reform-tool-that-activists-want-abolished/570913. One reason bail reform has not been 
undertaken at a large political scale is because the bail bonds industry has influence and 
resources to pushback against reform taken at a legislative level. Rebecca McCray, Ditching 
the Bondsman is Only Part of the Battle for Bail Reform, THE APPEAL (Nov. 22, 2017), 
https://theappeal.org/ditching-the-bondsman-is-only-part-of-the-battle-for-bail-reform-
3dd8e4198213/. 
 16. Jessica Brand & Jessica Pishko, Bail Reform: Explained, THE APPEAL (June 14, 2018), 
https://theappeal.org/bail-reform-explained-4abb73dd2e8a. 
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inmates have taken reform into their own hands resulting in litiga-
tion across the country declaring bail systems of several jurisdictions 
unconstitutional.17 

This Comment explores the complexities courts face when 
considering constitutional challenges to bail schemes and whether 
the approach the courts take is appropriate given those complexi-
ties. Part II outlines the formation of bail, its historical application, 
and its transformation. Part III lays out the Supreme Court’s inter-
pretation of the Fourteenth Amendment’s equal protection princi-
ples as applied to financial obligation challenges. Part IV outlines 
the emerging circuit split and the approaches the Fifth and Elev-
enth Circuits take when considering equal protection challenges to 
bail schemes. Part V analyzes whether a bail scheme that creates any 
wealth-based treatment can exist given Supreme Court equal pro-
tection jurisprudence, the history of bail, and the structure of the 
criminal justice system. 

II. A BRIEF HISTORY ON THE PURPOSE OF BAIL 

Bail originated in medieval England “as a device to free un-
tried prisoners.”18 At the time the bail system was created, bail did 
not require an actual deposit19 and was known as the “personal 
surety system.”20 Defendants were released from pretrial confine-
ment if a surety pledged to pay the total amount of the defendant’s 
liability; the payment was only due if the defendant did not appear 
at trial.21 These surety amounts were set by judicial discretion, ra-
ther than predetermined by a bail schedule like modern bail proce-
dures.22 Thus, for centuries, there was no concern about arbitrabil-
ity or unfairness of bail.23 

 
 17. See id.; see also SHIMA BARADARAN BAUGHMAN, THE BAIL BOOK: A COMPREHENSIVE 

LOOK AT BAIL IN AMERICA’S CRIMINAL JUSTICE SYSTEM 177–79 (2018); Johnathan Drew, Jail 
inmates sue over North Carolina county’s bail system, ASSOCIATED PRESS (Nov. 12, 2019), 
https://apnews.com/d3356049080c437ca0c75be214183459. Bail reform can certainly be 
undertaken through legislation or court rules, however, as noted, the bail bonds industry 
fiercely lobbies against proposed changes to the bail system. 
 18. BAUGHMAN, supra note 17, at 164–67. 
 19. See 4 WILLIAM BLACKSTONE, COMMENTARIES *294–96. 
 20. Timothy R. Schnacke, A Brief History of Bail, 57 JUDGES’ J. 4, 5 (2018). 
 21. June Carbone, Seeing Through Emperor’s New Clothes: Rediscovery of Basic Principles in 
the Administration of Bail, 34 SYRACUSE L. REV. 571, 519–20 (1983). 
 22. Id. at 520; see also Stevenson & Mayson, supra note 4, at 23. 
 23. Schnacke, supra note 20, at 5. 
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During the Eleventh Century, the criminal justice system 
that we are familiar with today began to emerge.24 King Edward I 
noticed abuses occurring with the new system, particularly that sher-
iffs were not releasing otherwise bailable defendants unless they 
paid bail, yet releasing otherwise unbailable defendants if they paid 
large sums of money.25 Recognizing these abuses, Parliament en-
acted the first statute outlining bailable and non-bailable offenses.26 
Under this statute, “bailable” meant release, and “non-bailable” 
meant detention.27 Bail was still not to be used as a mechanism for 
detention, but as a categorization of offenses.28 

When the United States was founded, pretrial release was a 
fundamental part of English constitutionalism, and American prac-
tice expanded the right to bail.29 The vast majority of American 
states included provisions in their state constitutions outlining the 
right to bail as a presumption that defendants should be released 
pretrial.30 Laws protecting defendants’ right to pretrial release 
“have consistently remained part of our legal tradition.”31 Only 
within the last century has the term “bail” transformed into an up-
front payment for release from pretrial detention and to assure ap-
pearance at trial.32 

III. EQUAL PROTECTION JURISPRUDENCE 

The Equal Protection Clause of the Fourteenth Amendment 
provides that “[n]o state shall . . . deny to any person within its ju-
risdiction the equal protection of the laws,”33 and has been inter-
preted to prohibit “punishing a person for [their] poverty.”34 

 
 24. Id. 
 25. Id. 
 26. Id. 
 27. Id. 
 28. Id. at 5–6. 
 29. Brief of Amici Curiae Nat’l Law Professors of Criminal, Procedural, and Constitu-
tional Law in Support of the Appellees and Affirmance of the Preliminary Injunction, supra 
note 13, at 30. 
 30. Matthew J. Hegreness, America’s Fundamental and Vanishing Right to Bail, 55 ARIZ. 
L. REV. 909, 920–21 (2013). 
 31. Jennings v. Rodriguez, 138 S. Ct. 830, 864 (2018) (Breyer, J., dissenting). 
 32. See BAUGHMAN, supra note 17, at 164–67; see also Schnacke, supra note 20, at 4–5. 
 33. U.S. CONST. amend. XIV, § 1. 
 34. Bearden v. Georgia, 461 U.S. 660, 671 (1983). 
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Supreme Court equal protection jurisprudence establishes that 
wealth-based detention is unconstitutional. 

Beginning in 1956, the Supreme Court has consistently af-
firmed the principle that a person may not be imprisoned because of 
their indigency.35 The Court held in Griffin v. Illinois that the Four-
teenth Amendment prevented Illinois from conditioning access to 
appeals on a defendant’s wealth.36 Applying Griffin, the Court held 
in Williams v. Illinois that states cannot “mak[e] the maximum con-
finement contingent on one’s ability to pay” pursuant to the Four-
teenth Amendment.37 Ruling otherwise would constitute “imper-
missible discrimination that rests on the ability to pay.”38 The year 
after the Williams decision, the Court held in Tate v. Short that the 
Constitution prohibits converting the imposition of a fine into a jail 
term solely on the indigency of the defendant unable to pay the fine 
in full.39 The Tate decision affirmed the notion from Griffin and Wil-
liams that a person cannot be imprisoned solely on the basis of their 
indigency.40 

Despite addressing equal protection principles pertaining to 
wealth-based distinctions in the cases above, the Court did not ad-
dress whether a wealth-based distinction constituted a suspect class 
until 1973.41 In a class action brought on behalf of indigent school 
children challenging the constitutionality of the Texas school-fi-
nancing system, the Court held that the poor are not a suspect class 
for purposes of the Equal Protection Clause.42 Therefore, wealth-
based distinctions generally warrant application of only rational ba-
sis.43 However, the Court carved out an exception to the rule: where 
indigence causes an “absolute deprivation” of liberty, heightened 
scrutiny is warranted.44 

 
 35. Griffin v. Illinois, 351 U.S. 12, 17–18 (1956). 
 36. Id. 
 37. Williams v. Illinois, 399 U.S. 235, 242 (1970). 
 38. Id. at 241. 
 39. Tate v. Short, 401 U.S. 395, 399 (1971). 
 40. Id. at 397–98 (citing Williams v. Illinois, 399 U.S. 235). 
 41. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973). 
 42. Id. at 1, 25. 
 43. Id. at 1, 40–56. 
 44. Id. In effect, the Court recognized that where indigence results in an absolute 
deprivation of some benefit, the equal protection analysis is not the same as the ordinary 
challenges to classification by wealth. Id. at 19–21. That analysis becomes even more com-
plex when the benefit being deprived is the right to liberty and due process. 
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The Court most recently discussed the application of scru-
tiny to financial obligations related to detention in Bearden v. Geor-
gia.45 The petitioner in Bearden challenged the withdrawal of proba-
tion on the basis of failure to pay a fine.46 The Court refused the 
application of constitutional review and rather inquired into the na-
ture of interests affected, the extent of such effect, “the rationality 
of the connection between legislative means and purpose,” and 
whether an alternative for achieving that purpose exists.47 The 
Court concluded that rescinding probation solely upon nonpay-
ment due to indigency, when alternative measures existed to meet 
state interests, violated the Fourteenth Amendment.48 The Bearden 
Court also recognized that equal protection and due process anal-
yses converge in these cases, while the previous decisions rested 
solely on equal protection principles.49 Explicitly addressing a chal-
lenge to bail procedures, the Court acknowledged in United States v. 
Salerno that “liberty is the norm, and detention prior to trial or with-
out trial is the carefully limited exception.”50 

The Court has not addressed bail practices relating to indi-
gency since 1983 when the Court decided Bearden.51 The Court re-
cently had the opportunity to address the issue, however it denied 
the petition for certiorari.52 With more and more cases emerging in 
the federal district courts and the federal circuit courts ruling 

 
 45. 461 U.S. 660 (1983); Colin Starger & Michael Bullock, Legitimacy, Authority, and the 
Right to Affordable Bail, 26 WM. & MARY BILL OF RTS. J. 589, 621–22 (2018). 
 46. Bearden, 461 U.S. at 662–63. 
 47. Id. at 666–67 (quoting Williams v. Illinois, 399 U.S. 235, 260 (1970) (Harlan, J., 
concurring in result)). 
 48. Id. at 672–73. 
 49. Id. at 665. This convergence means there is much more at stake in any equal pro-
tection and/or due process challenge. If both are weak, collectively, are the challenges 
enough to overcome the states interests? Should the courts bifurcate the analyses? Are the 
two so fundamentally connected that the two must be analyzed together? Analyzing the 
equal protection issue and due process issue together might answer the problems discussed 
later in this Comment. However, while these questions are important, they are outside the 
scope of this Comment. 
 50. United States v. Salerno, 481 U.S. 739, 755 (1987) (ruling on substantive due pro-
cess grounds rather than equal protection grounds). 
 51. ALISON M. SMITH, CONG. RSCH. SERV., R45533, U.S. CONSTITUTIONAL LIMITS ON 

STATE MONEY-BAIL PRACTICES FOR CRIMINAL DEFENDANTS 9 (2019). 
 52. See Walker v. City of Calhoun, 901 F.3d 1245 (11th Cir. 2018), cert. denied, Walker 
139 S. Ct. 1446 (2019). 
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differently on the issue, the Supreme Court should take up the issue 
again soon.53 

IV. EMERGING CIRCUIT SPLIT 

Each federal circuit court faced with a challenge to local bail 
schemes has ruled slightly differently regarding what level of scru-
tiny applies to bail practices challenged under the Equal Protection 
Clause.54 This Comment focuses on decisions from the Fifth and 
Eleventh Circuits as these circuits are split on the equal protection 
issue.55 Despite the Supreme Court’s explicit acknowledgement 
that financial obligations in the context of detention cannot be 
forced into a scrutiny analysis, the circuit courts and federal district 
courts still take this approach.56 

Scrutiny analysis generally begins when the court recognizes 
the challenged scheme falls within a constitutionally protected 
right.57 The purpose of that inquiry is to determine when that right 
is “outweighed” by governmental interests in suppressing that 
right.58 However, the Constitution neither establishes a hierarchy of 
rights and interests nor provides a method to measure how “valua-
ble” these rights are.59 Yet scrutiny analysis allows judges to impose 
a subjective hierarchy of values and interests that ignores history 
and societal fundamentals.60 Challenges to bail schemes offer 

 
 53. SUP. CT. R. 10(a) (stating that the Court will consider the conflicting court of ap-
peals decisions on the same issue). 
 54. The Fifth Circuit affirmed the trial court’s application of intermediate scrutiny, 
the Ninth Circuit applied strict scrutiny, and the Eleventh Circuit applied rational basis. 
ODonnell v. Harris Cty. 251 F.Supp.3d 1052, 1139 (S.D. Tex. 2017); Lopez-Valenzuela v. 
Arpaio, 770 F.3d 772, 780–81 (9th Cir. 2014) (en banc); Walker v. City of Calhoun, 901 F.3d 
1245, 1262 (11th Cir. 2018). 
 55. Courts are also split down the Salerno line of cases regarding due process chal-
lenges to bail schemes, however that split is outside the scope of this Comment. Kellen 
Funk, The Present Crisis in American Bail, 128 YALE L.J.F. 1098, 1117–18 (2019). 
 56. See ODonnell, 251 F. Supp. 3d at 1140; Lopez-Valenzuela, 770 F.3d at 780–81; Walker, 
901 F.3d at 1262. 
 57. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 17 (1973) (beginning 
its scrutiny analysis by determining if Texas’s public education financial support system “op-
erates to the disadvantage of some suspect class or impinges upon a fundamental right ex-
plicitly or implicitly protected by the Constitution”). 
 58. Stephen Gardbaum, A Democratic Defense of Constitutional Balancing, 4 L. & ETHICS 

HUM. RTS. 77, 82 (2010). 
 59. Joel Alicea & John D. Ohlendorf, Against the Tiers of Constitutional Scrutiny, NAT’L 

AFF., Fall 2019, at 72, 78. 
 60. Id. 
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unique insight into this issue. If release is truly a constitutional 
right, a defendant should never have to pay money to receive the 
right to freedom nor should any differential treatment based on 
categorization by wealth exist. Through scrutiny analysis, the Fifth 
and Eleventh Circuits come to different conclusions—one arguably 
correct—yet these decisions ignore any meaningful analysis opting 
for a rigid, mechanical analysis vulnerable to manipulability. 

Maranda Lynn ODonnell was arrested and charged with 
driving with an invalid license.61 She was booked into jail and told 
that if she paid a secured money bail of $2,500, set according to the 
county bail schedule, she would be promptly released.62 If she did 
not, she would remain in jail.63 She had no money to buy her release 
from detention but was otherwise eligible for release.64 Asking what 
equal protection requires for a jurisdiction to lawfully impose se-
cured money bail on misdemeanor arrestees who cannot pay but 
are otherwise eligible for release, the Southern District of Texas ap-
plied intermediate scrutiny to invalidate Harris County’s bail setting 
procedure.65 The Fifth Circuit affirmed the application of interme-
diate scrutiny.66 The essence of the Fifth Circuit’s equal protection 
analysis is as follows:  

[T]ake two misdemeanor arrestees who are 
identical in every way—same charge, same crim-
inal backgrounds, same circumstances, etc.—ex-
cept that one is wealthy and one is indigent. One 
arrestee is able to post bond, and the other is 
not. As a result, the wealthy arrestee is less likely 
to plead guilty, more likely to receive a shorter 
sentence or be acquitted, and less likely to bear 
the social costs of incarceration. The poor ar-
restee, by contrast, must bear the brunt of all of 
these, simply because he has less money than his 
wealthy counterpart.67 

 
 61. ODonnell v. Harris Cty., 251 F. Supp. 3d 1052, 1062 (S.D. Tex. 2017). 
 62. Id. 
 63. Id. 
 64. Id. 
 65. Id. at 1138. 
 66. ODonnell v. Harris Cty., 892 F.3d 147, 161 (5th Cir. 2018). Note that the Fifth 
Circuit and the Southern District of Texas seem to use the terms “intermediate scrutiny” 
and “heightened scrutiny” interchangeably. 
 67. ODonnell, 892 F.3d at 163. 
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After analyzing the Supreme Court jurisprudence noted in 
Part III, the Fifth Circuit found that the Supreme Court requires 
heightened scrutiny when criminal laws detain poor defendants be-
cause of their indigency.68 The Fifth Circuit then acknowledged the 
test created in Rodriguez for whether wealth-based detention claims 
are subject to heightened scrutiny under equal protection princi-
ples.69 First, asking whether indigency is used as a classification, re-
sulting in differential treatment of a class composed of only persons 
who are unable to pay.70 Second, asking whether the class suffered 
an “absolute deprivation” of liberty.71 When there is a bail scheme 
that results in the hypothetical situation posed above, indigency is 
used as a classification, an absolute deprivation of liberty occurs, 
and heightened scrutiny applies.72 

Confronted with essentially the same constitutional chal-
lenge as the Fifth Circuit, the Eleventh Circuit rejected the applica-
tion of any form of heightened scrutiny and applied low-level ra-
tional basis.73 The court reasoned that “differential treatment by 
wealth is impermissible only where it results in a total deprivation of 
a benefit because of poverty.”74 Specifically, the court held that the 
Equal Protection Clause does not prohibit the government from of-
fering “comparatively speedier release” to those able to pay the 
money bail.75 

The Eleventh Circuit took the hypothetical situation from 
the Fifth Circuit and argued that the premise “effectively abandons 
the limitations on wealth-based equal protection claims” defined by 
Rodriguez.76 The court reasoned that the logic could apply to any 
government benefit contingent on ability to pay.77 The court of-
fered the following situations: a wealthy person can purchase 

 
 68. Id. at 161. 
 69. Id. at 162. 
 70. Id. (citing San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 20 (1973)). 
 71. Id. 
 72. Id. (recognizing that the defendants at issue in Rodriguez were already found guilty 
but extended circuit precedent holding that the distinction between pre- and post-convic-
tion defendants was immaterial). 
 73. Walker v. City of Calhoun, 901 F.3d 1245, 1260 (11th Cir. 2018). 
 74. Id. at 1261. 
 75. Id. at 1272–73 (finding that because indigent arrestees “merely” had to wait 48 
hours to be eligible for release on personal recognizance or unsecured money bail, the 
arrestees did not suffer an “absolute deprivation” per Rodriguez). 
 76. Id. at 1263. 
 77. Id. 
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express mail from USPS while the indigent must use snail mail; a 
wealthy person may attend a state university, while the indigent can-
not; and a wealthy person can pay their property taxes in full, while 
the indigent loses their home to foreclosure.78 The court concluded 
this framing could be used to transform any diminishment into an 
absolute deprivation and turns the Equal Protection Clause into a 
game of word play, inconsistent with Rodriguez.79 

V. HISTORY AND EQUAL PROTECTION JURISPRUDENCE 

PROHIBIT A BAIL SYSTEM THAT CREATES ANY WEALTH-
BASED INEQUITIES 

A criminal justice system free from wealth-based discrimina-
tion cannot be analyzed through constitutional standards of review 
because constitutional review does not eliminate the problem of 
wealth-based detention. Even if courts were to apply strict scrutiny 
to bail challenges, there will be some instances where state interests 
will prevail and result in wealth-based detention.80 As Justice Hugo 
Black wrote over forty years ago: “There can be no equal justice 
where the [treatment] a man gets depends on the amount of money 
he has.”81 Equal protection “emphasize[s] the central aim of our 
entire justice system—all people charged with crime must, so far as 
the law is concerned, ‘stand on an equality before the bar of justice 
in every American court.’”82 

The Supreme Court has “long been sensitive to the treat-
ment of indigents in our criminal justice system.”83 However, the 
bail system is an issue that “cannot be resolved by resort[ing] to easy 
slogans or pigeonhole analysis.”84 A challenge to the bail system 
“may place further burden on States administering criminal justice 
. . . . But the constitutional imperatives of the Equal Protection 
Clause must have priority over the comfortable convenience of the 

 
 78. Id. at 1264. 
 79. Id. 
 80. Shayan H. Modarres, The Fourteenth Amendment Isn’t “Broke”: Why Wealth Should be a 
Suspect Classification Under the Equal Protection Clause, 3 GEO. J.L. & MOD. CRIT. RACE PERSP. 
171, 178 (2011) (discussing the constitutional standards of review for race-based legislation 
versus wealth-based classifications that produce disparate detention rates). 
 81. Griffin v. Illinois, 351 U.S. 12, 19 (1956). 
 82. Id. at 17 (quoting Chambers v. Florida, 309 U.S. 227, 241 (1940)). 
 83. Bearden v. Georgia, 461 U.S. 660, 664 (1983). 
 84. Id. at 666. 
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status quo.”85 Even the strictest level of scrutiny is too lax, as it still 
allows for the opportunity to detain based on wealth. The real ques-
tion is whether to detain or not to detain, and the answer should 
never turn on wealth. 

A. Supreme Court Jurisprudence Holds There Can Be 
No Wealth-Based Distinctions in the Bail Setting 
System 

The Supreme Court has repeatedly recognized that wealth-
based detention is not permitted by the Constitution.86 Per Rodri-
guez, a court must address whether the challenged scheme discrim-
inates against indigents and whether the scheme results in an abso-
lute deprivation of pretrial liberty.87 Both the Fifth and Eleventh 
Circuits referenced this exception to the general rule that wealth-
based distinctions are given rational basis review.88 However, be-
cause the courts were focused on the standard of constitutional re-
view,89 both circuits missed the underlying point: wealth-based de-
tention is constitutionally impermissible. Therefore, people who 
are detained pretrial because they are poor and cannot afford bail 
are being unconstitutionally punished for their poverty. Both the 
Fifth and Eleventh Circuits failed to conduct a meaningful analysis 
that solved the equal protection issues and chose a constitutional 
“balance” that does not truly protect the right to pretrial liberty. 

The Fifth Circuit and Eleventh Circuit, despite using differ-
ent standards of constitutional scrutiny, guaranteed determinations 
of indigency for purposes of setting bail within forty-eight hours to 
meet constitutional requirements.90 Again, neither of these deci-
sions cure the equal protection flaw. The arrestees are still classified 
by wealth, violating the Rodriguez test, as those who can afford their 
initial bail are released and those who cannot must wait forty-eight 
hours.91 The Eleventh Circuit characterized this forty-eight hours as 

 
 85. Williams v. Illinois, 399 U.S. 235, 245 (1970). 
 86. See supra Part III. 
 87. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 20–21 (1973). 
 88. ODonnell v. Harris Cty., 892 F.3d 147, 161–62 (5th Cir. 2018); Walker v. City of 
Calhoun, 901 F.3d 1245, 1263–64 (11th Cir. 2018). 
 89. See ODonnell, 892 F.3d at 161–62; Walker, 901 F.3d at 1260, 1262–64. 
 90. ODonnell, 892 F.3d at 160, 162; Walker, 901 F.3d at 1266. 
 91. See Rodriguez, 411 U.S. at 20; ODonnell, 892 F.3d at 160; Walker, 901 F.3d at 1266. 
This includes those arrestees who are deemed a flight risk and/or risk to the public. Those 
arrestees who are wealthy yet marked as a flight risk and/or risk to the public may still 
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a “mere” diminishment of the benefit of being released, rather than 
an absolute deprivation of liberty.92 However, Rodriguez never qual-
ified how long confinement must last to constitute an absolute dep-
rivation.93 Further, the Rodriguez Court concluded in Williams and 
Tate that there was an absolute deprivation because the challenged 
schemes resulted in incarcerated indigents because of their inability 
to pay fines.94 Therefore, Rodriguez proves that the amount of time 
spent in detention is irrelevant to the equal protection issue. 

Further, the Supreme Court reaffirmed in 2018 that “[a]ny 
amount of actual jail time is significant and has exceptionally severe 
consequences.”95 The Fifth Circuit’s conclusion that there is no ma-
terial difference between pre- and post-conviction detention shows 
that two days in jail, while a similarly situated wealthier arrestee ob-
tains liberty, constitutes an absolute deprivation.96 Contrary to the 
Eleventh Circuit’s contention, in the bail context, a “mere” dimin-
ishment of pretrial liberty is nonexistent.97 Arrestees either enjoy 
pretrial liberty or they suffer an absolute deprivation of liberty; 
there is no in between. A bail setting scheme that allows wealthier 
bond payers a choice to purchase their freedom, yet gives the poor 
no such choice, does not accord with equal protection principles.98 
Therefore, confinement solely on the basis of indigency is consid-
ered an absolute deprivation of liberty and any detention solely be-
cause of indigency is unconstitutional. There can be no functional 
difference in the bail setting process for wealthier arrestees and 

 
purchase freedom, while those who cannot afford bail remain in jail awaiting trial. While 
this result may look more like a due process solution than equal protection, making a clear 
distinction between equal protection and due process analyses is difficult because the two 
intertwine regarding wealth-based detentions. Bearden v. Georgia, 461 U.S. 660, 665–66 
(1983). Therefore, at times the analysis of this Comment will look similar to both equal 
protection and due process analyses. 
 92. Walker, 901 F.3d at 1260 n.9. 
 93. Rodriguez, 411 U.S. at 20–22. 
 94. Id. 
 95. Rosales-Mireles v. United States, 138 S.Ct. 1897, 1907 (2018) (quoting Glover v. 
United States, 531 U.S. 198, 203 (2001)); United States v. Jenkins, 854 F.3d 181, 192 (2d. 
Cir. 2017). 
 96. ODonnell, 892 F.3d at 162 n. 6. 
 97. See, e.g., Ariana K. Connelly & Nadin R. Linthorst, The Constitutionality of Setting Bail 
Without Regard to Income: Securing Justice or Social Injustice, 10 ALA. C.R. & C.L. L. REV. 15, 128–
29 (2019). 
 98. ODonnell, 892 F.3d at 160; Walker v. City of Calhoun, Ga., 901 F.3d 1245, 1266 
n.12. (11th Cir. 2018). The forty-eight-hour hearing to determine indigency for bail setting 
purposes might be constitutionally permissible under due process principles. ODonnell, 892 
F.3d at 160. 
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indigent arrestees to meet equal protection standards. Where dis-
parate treatment in bail systems exists solely on the basis of eco-
nomic status, so will two criminal justice systems: one for the rich 
and one for everyone else.  

At this point one might remember Bearden’s final rule: de-
tention for nonpayment must be the only means of achieving the 
state’s interests.99 However, there is almost never an instance when 
detention is the only method to achieve the state’s interests and 
simultaneously outweighs the right to pretrial liberty.100 Few ar-
restees pose such a risk that detention is the least restrictive way to 
eliminate (or at least reduce) flight and public safety risks.101 Every 
person poses some risk of nonappearance and of committing future 
crime regardless of their economic status.102 As such, admission to 
bail always involves that risk, but that is a risk that the principles of 
the Equal Protection Clause requires of our criminal justice sys-
tem.103 Even in a situation where a defendant poses a flight risk or 
a threat to society, those individuals still have a right to bail that is 
not contingent on arbitrary assessments of risk.104 Again, the prin-
ciples of the Equal Protection Clause mandate this risk be taken.105 
As Salerno acknowledged, liberty is the norm and it should be a rar-
ity where detention is needed.106 

Supreme Court equal protection jurisprudence alone does 
not necessarily suggest abandoning the tiers of scrutiny.107 However, 
when interpreted in light of the history and purpose of bail, the 
issue demands something more than a mechanical application of 
scrutiny that ignores the aforementioned considerations. Constitu-
tional review is too lax to consider the underlying considerations of 
bail, but the real question is simple: to detain or not to detain. Bail 

 
 99. See Bearden v. Georgia, 461 U.S. 660, 671–75 (1983). 
 100. See id. at 672. 
 101. See MEGAN STEVENSON & SANDRA G. MAYSON, BAIL REFORM: NEW DIRECTIONS FOR 

PRETRIAL DETENTION AND RELEASE 6 (2017). 
 102. Brief of Amici Curiae Nat’l Law Professors of Criminal, Procedural, and Constitu-
tional Law, supra note 13, at 21. 
 103. Stack v. Boyle, 342 U.S. 1, 8 (1951) (Jackson, J., concurring). 
 104. BAUGHMAN, supra note 17, at 175–77 (noting that alternative means that take into 
account risks posed by the defendant violate the presumption of innocence and due process 
because the defendant’s right to release before trial is infringed). 
 105. Stack v. Boyle, 342 U.S. 1, 8 (1951) (Jackson, J., concurring). 
 106. United States v. Salerno, 481 U.S. 739, 755 (1987). 
 107. See Brief of Amici Curiae Nat’l Law Professors of Criminal, Procedural, and Con-
stitutional Law, supra note 13, at 17. 
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was not created as a tool to detain defendants pretrial.108 In fact, 
bail was intended to achieve the opposite—to function as a tool for 
defendants to achieve pretrial liberty but simultaneously incentivize 
defendants to return to court.109 Considering the history and pur-
pose of bail, the secured money bail system should not be used to 
detain anyone. When King Edward I noticed the sheriffs’ abuses of 
the new bail system, Parliament fixed the problem by clarifying that 
bail was not to be used to detain.110 Parliament modified the system 
to create offenses where defendants were eligible for release and 
offenses where defendants were not eligible for release.111 There is 
simply no reason the current bail system cannot be modified in the 
same way to ensure all defendants stand equal before the law. How-
ever, the automatic application of scrutiny levels prohibits this con-
sideration.112 With the application of scrutiny levels, courts will only 
ever look at the state’s goal and the means to achieve that goal, not 
examine if the system is flawed in the first place. This means two 
things. First, the mechanicalness of constitutional standards of re-
view distracts courts from addressing big-picture problems or un-
derlying concerns. Second, if secured money bail ever detains a per-
son who would be freed if they had more money, that system is 
unconstitutional. The standards of constitutional review are there-
fore irrelevant to equal protection bail challenges because even 
strict scrutiny is too lenient and allows for subjective views when gov-
ernmental interests overcome a defendant’s right to pretrial liberty. 

 
 108. BAUGHMAN, supra note 17, at 21 (“In addition to presuming bail, early American 
law dictated that the purpose of the pretrial period was simply to compel the defendant to 
appear in court, not to punish the defendant or determine her guilt.”). 
 109. Id. at 19 (“Bail historically served the sole purpose of returning the defendant to 
court for trial, not preventing her from committing additional crimes”); see also, Ex parte 
Milburn, 34 U.S. 704, 710 (1835) (“It is not designed as a satisfaction for the offence, when 
it is forfeited and paid, but as a means of compelling the party to submit to the trial and 
punishment, which the law ordains for his offence.”). 
 110. Schnacke, supra note 20, at 5. 
 111. Id. 
 112. Supreme Court Brett Justice Kavanaugh touched on the issue of the tiers of scru-
tiny in the context of the Second Amendment when he was a D.C. Circuit Judge. Rather 
than engage in a constitutional scrutiny balancing test, Kavanaugh proposed a “text, history, 
and tradition” test. This test would be less subjective as “it depends upon a body of evidence 
susceptible of reasoned analysis rather than a . . . conclusion [that] point[s] in any direction 
the judges favor.” Heller v. Dist. of Columbia, 670 F.3d 1244, 1271 (D.C. Cir. 2011) (Ka-
vanaugh, Cir. Judge, dissenting). This is not to say that Justice Kavanaugh would agree with 
the argument in this Comment, but rather to shed light on the manipulability of the tradi-
tional constitutional scrutiny balancing test. 
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Lastly, studies show that secured money bail is no better than 
releasing defendants on unsecured bail to ensure a defendant’s ap-
pearance at later court dates.113 Unsecured bail is essentially the 
same system that originated in medieval England—the defendant is 
released from confinement with no requirement to post any bond, 
so long as the defendant appears at their next court date.114 Using 
a system like this, rather than a secured money bail system, would 
eliminate, or substantially reduce, the arbitrariness and unfairness 
in the current system. 115 A system where there are bailable (the de-
fendant is released on unsecured bail) and non-bailable offenses is 
a system that categorizes by offense, rather than wealth.116 To 
achieve a criminal justice system that treats every defendant the 
same, regardless of wealth, equal treatment must begin in the bail 
setting process. 

B. The Criminal Justice System is Explicitly Based on 
the Promise of Equality before the Law 

The criminal justice system’s legitimacy depends on equality 
before the law—perhaps the most basic principle in American 
law.117 Criminal law governs the most serious sanctions that a society 
can impose on its members, and therefore inequity has especially 
severe consequences.118 “Seeing indigent defendants detained . . . 
simply because they are unable to afford money bail, while others 
 
 113. ODonnell, 251 F. Supp. 3d at 1060. 
 114. Schnacke, supra note 20, at 6. 
 115. Personal recognizance (i.e., only a promise by the defendant to appear in court, 
no money ever exchanges hands) is an even more attractive option, as there would never 
be a scenario in which an indigent defendant fails to appear in court and is subsequently 
ordered to pay an unsecured amount they cannot afford. However, it seems unlikely state 
criminal justice systems and law enforcement would consider a system that allowed no in-
centive for defendants to appear in court. Therefore, the unsecured bail system seems like 
a realistic option. 
 116. A shortcoming to a system like this is the fact that indigent persons are charged 
for crimes at a higher rate than non-indigent persons. See Nancy La Vigne et al., How Do 
People In High-Crime, Low-Income Communities View the Police?, JUST. POL’Y CTR., URB. INST. 
(2017), https://www.urban.org/sites/default/files/publication/88476/how_do_peo-
ple_in_high-crime_view_the_police.pdf. Although this system would eliminate the equal 
protection issue at the bail setting level, more work must be done to ensure low-income 
areas are not disproportionately targeted and upcharged by law enforcement. 
 117. David Cole, No Equal Justice, 1 CONN. PUB. INT. L.J. 19, 24, 29 (2001). 
 118. See Brief of Amici Curiae Current and Former Prosecutors, Department of Justice 
Officials, Law Enforcement Officials, and Judges in Support of Plaintiff-Appellants at 7, 10–
11, Daves v. Dallas Cty., 341 F. Supp. 3d. 688 (N.D. Tex. 2018), appeal docketed, No. 18-11368 
(5th Cir. Jan. 30, 2019). 
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similarly situated but able to post bail go free, undermines the legit-
imacy of the criminal justice system and the credibility of those en-
trusted to prosecute crimes within [the system].”119 This perception 
undercuts the states’ interests in setting unaffordable bail in two 
ways. First, this distrust of the system results in unwillingness to co-
operate with law enforcement.120 Second, people are more likely to 
commit crimes.121 People obey the law when society accepts and in-
ternalizes the laws, but only to the extent that their community per-
ceives those rules to be just and believes the enforcement mecha-
nism of said rules to be legitimate.122 So it is not surprising to find 
that the United States has the highest incarceration rate of devel-
oped countries when bail schemes result in differential treatment 
based solely on wealth.123 Society does not see that treatment as just 
or the system as legitimate.124 

Historically, the Supreme Court has sought to alleviate soci-
etal inequalities that undermined the promise of equality.125 “While 
authorities are not required to relieve the accused of poverty, they 
have the obligation not to take advantage of indigence in the ad-
ministration of justice.”126 The Supreme Court placed checks to pre-
vent indigent pretrial defendants from being taken advantage of by 
law enforcement,127 but current bail systems do not parallel those 
checks. There is nothing in place in current bail systems preventing 
judges from detaining arrestees solely on their inability to post 

 
 119. Id. at 10. 
 120. See Tom R. Tyler, Procedural Justice, Legitimacy, and the Effective Rule of Law, 30 CRIME 

&  JUST. 283 (2003) (“Considerable evidence suggests that the key factor shaping public 
behavior is the fairness of the processes legal authorities use when dealing with the pub-
lic.”); see also La Vigne et al., supra note 116. 
 121. See Abené Clayton, Distrust of police is major driver of US gun violence, report warns, THE 

GUARDIAN (Jan. 21, 2020, 6:00 AM), https://www.theguardian.com/us-
news/2020/jan/21/police-gun-violence-trust-report. 
 122. See Amir N. Licht, Social Norms and the Law: Why Peoples Obey the Law, 4 REV. L & 

ECON. 715, 717 (2008). 
 123. Michelle Ye Hee Lee, Yes, U.S. Locks People up at higher rate than any other country, 
WASH. POST (July 7, 2015, 3:00 AM), https://www.washingtonpost.com/news/fact-
checker/wp/2015/07/07/yes-u-s-locks-people-up-at-a-higher-rate-than-any-other-country. 
 124. Licht, supra note 122. 
 125. See Gideon v. Wainwright, 372 U.S. 335 (1936) (holding that the States must pro-
vide attorneys to all defendants charged with a serious crime if they cannot afford to hire 
an attorney for themselves); see also Miranda v. Arizona, 384 U.S. 436 (1966) (requiring 
State police forces to provide poor suspects with an attorney at state expense). 
 126. Miranda, 384 U.S. at 472. 
 127. Bearden v. Georgia, 461 U.S. 660, 672 (1983). 
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bail.128 Therefore, the infringement on equal protection principles 
still exists—a wealthier arrestee can purchase their release while an 
indigent person cannot. Poor defendants are still unconstitution-
ally punished for their poverty. 

The states’ interests in public safety and appearance at sub-
sequent court hearings cannot outweigh the defendants’ interest in 
pretrial liberty when courts uphold bail schemes that result in dif-
ferential treatment. The state’s interests become moot where a bail 
system allows a wealthier defendant to post bail, even when flagged 
as a flight risk or threat to society but does not release an indigent 
person who is neither and is only in jail because they cannot afford 
to post bail. Current bail schemes undermine state interests,129 as 
current systems routinely allow for this scenario. Put simply, high-
risk individuals that can afford release are freed while the same sys-
tem punishes the poor that are otherwise eligible for release on re-
cognizance. When this occurs, recidivism increases, as do plea bar-
gains by innocent defendants which in turn increases conviction 
rates and length of sentences.130 Collectively, this reinforces the no-
tion under Bearden that there is never a situation where no alterna-
tive can meet state interests.131 The strength of releasing defendants 
on unsecured bail is magnified because this system is more likely to 
achieve both the states’ interests and the defendants’ interests.132 

The Eleventh Circuit disagreed with the idea that where a 
bail system treats two defendants differently that are similar in every 
way except ability to pay, that treatment violates equal protection 
principles.133 However, their argument that this framing would cre-
ate tension with Rodriguez is fundamentally incorrect. As previously 
noted, Rodriguez created an exception that specifically addresses the 
situation in which a defendant is detained solely because of their 
indigency.134 That exception, analyzed in light of the equal 

 
 128. See Bernadette Rabuy & Daniel Kopf, Detaining the Poor, PRISON POL’Y INITIATIVE 
(May 10, 2016), https://www.prisonpolicy.org/reports/DetainingThePoor.pdf. 
 129. BAUGHMAN, supra note 17, at 176–77 (noting that alternative means that take into 
account risks posed by the defendant violate the presumption of innocence and due process 
because the defendant’s right to release before trial is infringed). 
 130. Id. at 161–63. 
 131. Bearden, 461 U.S. at 672. 
 132. ODonnell v. Harris Cty., 251 F. Supp. 3d 1052, 1060, 1070 (S.D. Tex. 2017) (find-
ing that alternative systems such as unsecured bail, personal recognizance, and text message 
alerts are more successful in meeting the states’ interests). 
 133. Walker v. City of Calhoun, 901 F.3d 1245, 1263–64 (2019). 
 134. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 20–21 (1973). 
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protection line of jurisprudence, lends to the conclusion that chal-
lenges to bail are not normal equal protection challenges, as there 
is something greater at stake—liberty. The court tries to justify their 
rationale by providing examples of wealth-based schemes like the 
U.S. Postal Office, state universities, and property tax payments to 
predict a slippery slope of litigation.135 However, these examples are 
juxtaposed to the criminal justice system. The Framers of the Con-
stitution created the right to bail and equal treatment before the 
law, and the Supreme Court applied those rights in the pretrial lib-
erty context time and time again.136 Simply put, defendants have 
the right to enjoy pretrial liberty. What the Eleventh Circuit over-
looks is that there is no similar fundamental right at stake in any of 
the examples offered.137 The criminal justice system and bail chal-
lenges are a unique case that warrant something more than the me-
chanical application of tiers of scrutiny. 

While the decisions discussed in Part III and IV are driven 
by the need to balance protection of defendants’ constitutional 
rights and the states’ interests, the courts fail to choose a meaning-
ful point, sticking to an outdated and automated analysis through 
tiers of scrutiny to mediate the tension between these two. The 
courts have effectively “protected” a constitutional right, but in a 
manner that still denies that right to those less privileged. This does 
not eliminate the creation of two criminal justice systems: one for 
the wealthy and another for everyone else. The disparities created 
by the bail system are ingrained into the criminal justice system and 
until those disparities are acknowledged and eliminated, and the 
system cannot result in equal justice before the law. 

VI. CONCLUSION 

Current cash bail practices force indigent arrestees into pre-
trial confinement while their affluent counterparts may purchase 
freedom at any time. Though the courts are facing an influx of liti-
gation challenging the constitutionality of these practices,138 the ap-
plication of outdated tiers of scrutiny disparages the complexity of 
underlying concerns bail reform poses. In light of the history and 
 
 135. Walker, 901 F.3d at 1264. 
 136. See SMITH, supra note 51, at 5. 
 137. Here the crossover between equal protection and due process principles outlined 
in Bearden is seen. 
 138. See SMITH, supra note 51, at 8–9. 
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purpose of bail, and the Supreme Court consistently upholding the 
notion that wealth-based detention is unconstitutional, the real 
question that must be asked is whether to detain or not. This con-
clusion is further bolstered by looking to the structure of the crim-
inal justice system. Courts cannot justify the automatic application 
of scrutiny giving deference to the states’ interests as current bail 
practices actually undermine state interests in securing a defend-
ant’s attendance at subsequent court hearings and public safety. 
Constitutional standards of review allow subjective hierarchical bal-
ancing of interests, rather than meaningful analysis into the history 
and realities of the bail system itself. Defendants have the right to 
pretrial liberty, and this country’s bail system should return to its 
roots—liberty as the norm and equal protection before the law.  
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