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FULL COURT PRESS: LEGAL VULNERABILITIES OF 
CALIFORNIA’S FAIR PAY TO PLAY ACT 

ALEXANDER LOWITT† 

INTRODUCTION 

or over one hundred years, the National Collegiate Athletic As-
sociation (“NCAA”) has overseen collegiate athletics and for 

decades has resolutely defended the notion that student-athletes 
should not be paid.1 California’s Senate Bill 206 (“S.B. 206”),2 also 
known as the Fair Pay to Play Act, may change this historic position. 
S.B. 206 will allow student-athletes in California to profit off of their 
name, image, and likeness (“NIL”) beginning in 2023.3 The pur-
pose of this Comment is to forecast the outcomes of potential liti-
gation concerning this legislation. While the author believes S.B. 
206 is a strong bill from a moral standpoint, it is legally vulnerable. 

Section I of this Comment outlines the litigious history of 
the NCAA as it relates to the perennial issue of whether student-
athletes should be compensated. Section I presents this backdrop 
with an argumentative bend—that there is a problem with the fi-
nancial status quo in collegiate athletics. Section II introduces S.B. 
206, delineating not only what the bill is, but what the bill is not. 
Section III examines S.B. 206’s legal vulnerabilities, specifically in 
its application to the Dormant Commerce Clause, and past, 
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 1. Maureen A. Weston, Gamechanger: NCAA Student-Athlete Name & Likeness Licensing 
Litigation and the Future of College Sports, 3 MISS. SPORTS L. REV. 77, 83 (2013). 
 2. CAL. EDUC. CODE § 67456 (2020). 
 3. Id. at § 67456(h). 
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unfriendly precedent in the Ninth Circuit. Section III assesses the 
strengths of each legal claim against S.B. 206, concluding that pro-
ponents of S.B. 206 will likely need to distinguish it from precedent 
for the bill to succeed. Section IV concludes that proponents have 
leeway in this regard. At best, S.B. 206 can overcome legal chal-
lenges and is here to stay. At worst, S.B. 206 can advance a nation-
wide movement towards allowing student-athletes to profit off of 
their NIL.4 

I. THE PAST AND THE PRESENT PROBLEM 

A. A Distilled History 

The NCAA was formed in 1906 as a nonprofit, voluntary or-
ganization5 in response to the deaths of twenty-five college football 
players during the 1905 season.6 The NCAA’s mission was to reform 
intercollegiate athletics and safeguard students from dangerous 
and exploitative practices within the industry.7 The NCAA has since 
grown into a powerful political force, an association of over 1,200 
schools and conferences.8 Today, more than 460,000 students par-
ticipate in collegiate athletics and are bound by the NCAA’s rules 
and regulations.9 

i. Workers’ Compensation and the Birth 
of the Student-Athlete 

While student-athlete is a household term today, the NCAA ac-
tually coined it in response to the 1953 Colorado Supreme Court 
decision University of Denver v. Nemeth.10 Mr. Nemeth was a football 
player who suffered a permanent back injury during practice.11 Mr. 
Nemeth’s employment at the University of Denver was dependent 

 
 4. See, e.g., Jack Kelly, Newly Passed California Fair Pay to Play Act Will Allow Student Ath-
letes to Receive Compensation, FORBES (Oct. 1, 2019, 12:36 PM), https://www.forbes 
.com/sites/jackkelly/2019/10/01/in-a-revolutionary-change-newly-passed-california-fair-
pay-to-play-act-will-allow-student-athletes-to-receive-compensation/#974f0e757d02. 
 5. Maggie Wood, The End Game: How the NCAA Has Failed to Prepare Student-Athletes for 
Careers After Sports, 4 ARIZ. ST. U. SPORTS & ENT. L.J. 466, 470 (2014). 
 6. Weston, supra note 1, at 83 n.21. 
 7. Id. at 83. 
 8. Wood, supra note 5, at 466, 470. 
 9. Id. at 471, 475. 
 10. See generally Univ. of Denver v. Nemeth, 257 P.2d 423 (Colo. 1953) (en banc). 
 11. Id. at 424. 
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on him playing football, and the court held that such injured colle-
giate football players were employees of the school and thus enti-
tled to Colorado’s workers’ compensation laws.12 

Realizing the financial vulnerability the NCAA had pertain-
ing to workers’ compensation, the NCAA quickly characterized 
players as student-athletes (students first and athletes second).13 
Then-NCAA Executive Director Walter Byers would later write, the 
“threat was the dreaded notion that NCAA athletes could be identi-
fied as employees” and to address that threat, the NCAA “crafted the 
term student-athlete, which was soon embedded in all NCAA rules 
and interpretations . . . .”14 The Colorado Supreme Court essen-
tially overturned Nemeth just four years later in 1957.15 Despite an 
even more extreme set of facts concerning the death of a player who 
was injured on the field, the Colorado Supreme Court reasoned 
that since the school received no direct benefit from the player’s par-
ticipation on the football team, there was no employer-employee 
relationship.16 The court found that the player’s widow was not en-
titled to receive her late-husband’s workers’ compensation bene-
fits.17 

The NCAA’s victory on this front then crossed state lines. In 
1965 and 1981, the California legislature amended its workers’ com-
pensation statute to explicitly exclude student-athletes from cover-
age, a legislative decision that spread to other states.18 On two occa-
sions, federal courts have also affirmed that student-athletes are not 
employees under the Fair Labor Standards Act.19 

The NCAA capitalized on these victories by championing its 
long-held defense of amateurism. The NCAA’s “Principle of Ama-
teurism” states: “[s]tudent-athletes shall be amateurs in an 

 
 12. Id. at 430. 
 13. Amy Christian McCormick & Robert A. McCormick, Race and Interest Convergence 
in NCAA Sports, 2 WAKE FOREST J.L. & POL’Y 17, 20–21 (2012). 
 14. Id. at 21. 
 15. State Comp. Ins. Fund v. Indus. Comm’n, 314 P.2d 288, 290 (Colo. 1957) (en 
banc). 
 16. Id. at 289–90. 
 17. Id. at 289. 
 18. Dawson v. NCAA, 932 F.3d 905, 912 (9th Cir. 2019); David W. Woodburn, College 
Athletes Should Be Entitled to Worker’s Compensation for Sports-Related Injuries: A Request to Broaden 
the Definition of Employee under Ohio Revised Code Section 4123.01, 28 AKRON L. REV. 611, 626–
27 (1995). 
 19. Dawson, 932 F.3d at 908–09; Berger v. NCAA, 843 F. Supp. 3d 285, 288 (7th Cir. 
2016). 
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intercollegiate sport, and their participation should be motivated 
primarily by education.”20 NCAA bylaws also require student-ath-
letes to retain “a clear line of demarcation between intercollegiate 
athletics and professional sports,”21 and can strip athletic eligibility 
from students should they “use his or her athletic skill (directly or 
indirectly) for pay in any form in that sport . . . .”22 Student-athletes 
must comply with these rules and other NCAA bylaws, which pro-
hibit a student-athlete from hiring an agent, being employed, or re-
ceiving payment for their athletic participation.23 

ii. Name, Image, Likeness & the O’Bannon 
Case 

While workers’ compensation litigation has largely fizzled af-
ter this slew of NCAA victories, litigation concerning a player’s NIL 
has been at the forefront in recent years.24 NIL pertains to the abil-
ity of a person to profit from the use of his or her name or appear-
ance,25 including appearing in video games and commercials, or re-
ceiving payment for autographs.26 Before freshman student-athletes 
may begin practicing for their respective teams, they are required 
to sign forms waiving rights and agreeing to terms concerning their 
NIL of which they may not be fully aware.27 Such NCAA bylaws re-
strict student-athletes from accepting anything of value for the use 
of their NIL.28 Ultimately, the NCAA and its member organizations 
are the sole owners of players’ NIL rights for the purpose of “pro-
motional activity.”29 

 
 20. NCAA, 2019–20 NCAA DIVISION I MANUAL 4, art. 2.9 (2019), 
http://www.ncaapublications.com/productdownloads/D120.pdf [hereinafter NCAA 

BYLAWS]. 
 21. Id. at art. 12.01.2. 
 22. Id. at art. 12.1.2(a). 
 23. Id. at art. 12.1.2. 
 24. See, e.g., Rachel Stark-Mason, Name. Image. Likeness., NAT’L COLLEGIATE ATHLETIC 

ASS’N, http://www.ncaa.org/champion/name-image-likeness (last visited Mar. 5, 2019). 
 25. See id. 
 26. See id. 
 27. John A. Maghamez, An All-Encompassing Primer on Student-Athlete Name, Image, and 
Likeness Rights and How O’Bannon v. NCAA and Keller v. NCAA Forever Changed College Athletics, 
9 LIBERTY U.L. REV. 313, 319–320 (2015). 
 28. NCAA BYLAWS, supra note 20, at art. 12.5.2.1. 
 29. Maghamez, supra note 27, at 320. 
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For many years these bylaws did not specify how long the 
NCAA holds these rights.30 This ambiguous timeframe led to the 
landmark O’Bannon case in 2014.31 Mr. Ed O’Bannon was a former 
collegiate basketball star in the 1990s, but two decades later he no-
ticed video games using his avatar.32 Mr. O’Bannon, along with 
other former student-athletes, argued that current and former stu-
dent-athletes should not be bound by the NCAA’s bylaws that al-
lowed the NCAA and its partners to monopolize profit off of stu-
dent-athletes’ NIL.33 The district court in O’Bannon ultimately 
prohibited the NCAA from enforcing any bylaws that would pro-
hibit its members from offering student-athletes a portion of the 
revenue derived from their NIL.34 Soon after, Electronic Arts Sports 
(“EA Sports”) discontinued video games involving student-athletes, 
a series that brought in roughly $100 million annually.35 

On appeal in the Ninth Circuit in 2015, the NCAA argued 
that the lower court erred in not applying NCAA v. Board of Regents 
of the University of Oklahoma, a 1984 Supreme Court case that ruled 
the NCAA has the right to regulate amateurism in sports as a matter 
of law.36 The Supreme Court held that “[in] order to preserve the 
character and quality of the [NCAA’s] ‘product,’ athletes must not 
be paid . . . .”37 The Ninth Circuit, however, rejected this reliance 
on Board of Regents, reasoning that collegiate sports had changed 
significantly since 1984, and that the benefits of amateurism must 
be proved, not presumed.38 While the Ninth Circuit ultimately held 
that the NCAA was subject to antitrust law, the court held the NCAA 
and its member schools did not need to pay players in addition to 
the full grant-in-aid.39 

B. The Problem 

Collegiate sports is a lucrative industry. In 2018, college pro-
grams took in $14 billion in ticket sales, television contracts, apparel 
 
 30. Id. 
 31. See generally O’Bannon v. NCAA, 7 F. Supp. 3d 955 (N.D. Cal. 2014). 
 32. Maghamez, supra note 27, at 322. 
 33. O’Bannon, 7 F. Supp. 3d at 962–63. 
 34. Id. at 1007–08. 
 35. Maghamez, supra note 27, at 332. 
 36. O’Bannon v. NCAA, 802 F.3d 1049, 1064 (9th Cir. 2015) 
 37. NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 102 (1984).  
 38. O’Bannon v. NCAA, 802 F.3d 1049, 1064 (9th Cir. 2015). 
 39. Id. at 1075–76. 
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deals, and merchandise sales.40 The NCAA itself reported a net 
profit of $1.1 billion in 2017.41 As noted previously, EA Sports 
earned roughly $100 million a year from college sports video games 
before the series was discontinued.42 Each year, schools spend ap-
proximately $1.2 billion on coaches’ salaries, an average of 
$273,000 per coach.43 For the 2019–2020 football season, the top 
twenty-seven paid college coaches all earned over $4 million, with 
the top coach receiving $9.3 million.44 Mike Krzyzewski, head coach 
of the men’s basketball team at Duke University, earns roughly $9 
million per year.45 These coaches are often the highest paid govern-
ment employees in their respective states.46 

Players, on the other hand, have historically only received 
up to the “full grant-in-aid” scholarship (tuition and fees, room and 
board, and required course books), which in March 2019 was only 
$22,000 annually per student-athlete.47 Recently, the NCAA allowed 
this monetary value to increase slightly, letting schools provide sti-
pends to student-athletes to better reflect the true cost of attend-
ance; however, these stipends only amount to a few thousand dol-
lars.48 While it is evident that not all athletes generate the same 
amount of revenue, these financial figures are quite a far cry from 
the value NFL and NBA-bound athletes generate for their 

 
 40. SENATOR CHRIS MURPHY, MADNESS, INC. 1, 3 (2019), https://www.murphy.sen-
ate.gov/download/madness-inc. 
 41. Steve Berkowitz, NCAA reports revenues of more than $1 billion in 2017, USA TODAY 
(Mar. 7, 2018, 11:09 AM), https://www.usatoday.com/story/sports/col-
lege/2018/03/07/ncaa-reports-revenues-more-than-1-billion-2017/402486002. 
 42. See Maghamez, supra note 27, at 332. 
 43. Jasmine Harris, In the name of ‘amateurism,’ college athletes make money for everyone ex-
cept themselves, THE CONVERSATION (Apr. 5, 2019, 7:58 PM), https://theconversa-
tion.com/in-the-name-of-amateurism-college-athletes-make-money-for-everyone-except-
themselves-114904. 
 44. Steve Berkowitz et al., NCAA Salaries, USA TODAY, https://sports.usato-
day.com/ncaa/salaries (last visited Aug. 27, 2020). 
 45. Abigail Hess, The 10 highest-paid NCAA basketball coaches, CNBC (Mar. 10, 2019, 
10:00 AM), https://www.cnbc.com/2019/03/08/the-10-highest-paid-ncaa-basketball-
coaches.html. 
 46. Id. For example, John Calipari, the University of Kentucky’s head coach of men’s 
basketball, makes almost $8 million a year, while Kentucky’s governor makes 
roughly $140,000 a year. 
 47. Harris, supra note 43. 
 48. Christopher Smith, Full cost of attendance: What will it mean for Power Five players?, 
SATURDAY DOWN SOUTH (2015), https://www.saturdaydownsouth.com/sec-football/full-
cost-of-attendance-explained. 
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respective schools.49 A 2004 study estimated that NFL draftees pro-
duced $400,000 in revenue for their schools and NBA draftees pro-
duced almost $1.2 million every year.50 That dollar value is likely 
higher today.51 

Unfortunately, student-athletes receive none of this com-
pensation while eighty–percent of full scholarship athletes live at or 
below the federal poverty line.52 In 2006, two studies found that stu-
dent-athletes subsisting only on full grant-in-aid fell $68 and $291 
short of meeting basic needs every month even before factoring in 
“luxuries” such as dish soap and deodorant.53 While a district court 
in California recently held that student-athletes may receive more 
than just the full grant-in-aid, that case remains on appeal, and such 
benefits must be related to academic purposes.54 It is apparent why 
so many scandals involving illicitly paying student-athletes arise time 
and time again.55 

Critics of paying student-athletes point to the free education 
student-athletes receive, arguing that a free degree is payment 
enough.56 But student-athletes are often too busy practicing, work-
ing out, studying film, or traveling to put meaningful time into 
schoolwork.57 The average NCAA football player spends roughly 

 
 49. Ahmed E. Taha, Are College Athletes Economically Exploited?, 2 WAKE FOREST J.L. & 

POL’Y 69, 73 (2012). 
 50. Id. 
 51. Id. at 74. 
 52. Collegiate athletics: Fair Pay to Play Act, Cal. S. Rules Comm., Third Reading 3–4 (May 
20, 2019), https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id 
=201920200SB206 [hereinafter Third Reading]. 
 53. William O. Kessler, He Shouldn’t Have to Eat Ramen: A Modest Pay-for-Play Proposal for 
NCAA Student-Athletes Participating in Traditionally Profitable Sports, 3 WILLAMETTE SPORTS L.J. 
56, 57–60 (2006). 
 54. In re NCAA Athletic Grant-in-Aid Cap Antitrust Litig., 958 F.3d 1239, 1244, 1263–
64 (9th Cir. 2020) (referred to as Alston in the text). 
 55. See Taylor Branch, The Shame of College Sports, THE ATLANTIC (Oct. 2011), 
https://www.theatlantic.com/magazine/archive/2011/10/the-shame-of-college-
sports/308643. 
 56. See, e.g., Chrissy Clark, NCAA Athletes Already Get Paid. It’s Called Free Tuition, THE 

FEDERALIST (Aug. 8, 2019), https://thefederalist.com/2019/08/08/ncaa-players-already-
get-paid-its-called-free-tuition. 
 57. Rodney K. Smith & Neil Millhiser, The BCS and Big-Time Intercollegiate Football Receive 
an F: Reforming a Failed System, 2 WAKE FOREST J.L. & POL’Y 45, 48 (2012). 
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forty to fifty hours per week on their football duties, which is more 
time than many undisputed employees work at their jobs.58 

II. FROM STAGE LEFT: ENTER CALIFORNIA SENATE BILL 206 

The stage is set: the NCAA presides over the lucrative indus-
try of college sports and forces student-athletes to sign away their 
NIL rights in the name of amateurism.59 Players receive little while 
the NCAA and its members make billions.60 But from this scene, a 
California bill may change the entire system, along with the entire 
future of intercollegiate sports.61 

The California legislature unanimously approved S.B. 206, 
which Governor Gavin Newsom signed into law on September 30, 
2019.62 The bill’s legislative history clearly stated its purpose: 
“[s]tudent athletes need to financially strike while the iron is hot 
and draw compensation for their performance in collegiate athlet-
ics. It is only fair because it is the athletes who are the draw in these 
hugely profitable activities.”63 

Set to take effect in 2023, S.B. 206 is relatively short, span-
ning only two pages.64 Most notably, S.B. 206 prohibits the NCAA 
or any of its California member schools from preventing California 
student-athletes from being compensated for their NIL, or for pre-
venting such student-athletes from acquiring professional agent 
representation.65 The remaining provisions seek to clarify what this 
means: a scholarship is not compensation; profiting off of NIL will 
not affect a student’s eligibility for scholarships; prospective stu-
dent-athletes are not covered; and agents hired by student-athletes 

 
 58. Johnny Smith, The Job is Football: The Myth of the Student-Athlete, ORG. OF AM. 
HISTORIANS, https://www.oah.org/tah/issues/2016/august/the-job-is-football-the-myth-
of-the-student-athlete (last visited Sept. 6, 2020). 
 59. See supra Part I, at 5–6. 
 60. See supra Part I, at 6–7. 
 61. See, e.g., Sean Gregory, How California’s Historic NCAA Fair Pay Law Will Change Col-
lege Sports for the Better, TIME (Oct. 1, 2019, 8:16 AM), https://time.com/5689548/california-
ncaa-law. 
 62. California Legislature, SB-206 Collegiate Athletics, student athlete compensation and rep-
resentation, CAL. LEGIS. INFO. (2019–2020), https://leginfo.legislature.ca.gov/faces/billHis-
toryClient.xhtml?bill_id=201920200SB206. 
 63. Collegiate Athletics: Fair Pay to Play Act: Hearing on S.B. 206 before Assembly Comm. On 
Arts, Entm’t, Sports, Tourism, and Internet Media, 2019-20 Sess. 2 (Cal. 2019) (emphasis omit-
ted). 
 64. See generally CAL. EDUC. CODE § 67456. 
 65. Id. at § 67456(a), (c). 
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must be licensed by the state and shall comply with the federal 
Sports Agent Responsibility and Trust Act.66 

What is not in S.B. 206 is equally important. S.B. 206 does 
not create an employer-employee relationship: neither of those 
words even appear in the bill.67 Thus, the colloquial name for the 
bill, the Fair Pay to Play Act,68 is slightly misleading. California stu-
dent-athletes will not be paid to play, nor is there any text ponder-
ing what pay would be “fair.”69 

The bill’s legislative history highlights potential legal chal-
lenges to S.B. 206.70 These litigious predictions merit ample discus-
sion, given the NCAA’s recent behavior: on September 11, 2019, the 
NCAA wrote Governor Newsom, calling the bill “harmful” and “un-
constitutional.”71 Yet on October 29, 2019, the NCAA declared that 
its Board of Governors unanimously voted to begin exploring op-
portunities by which players could benefit from the use of 
their NIL in a manner consistent with the NCAA’s core principles.72 
The NCAA has asked its member conferences to propose new rules 
no later than January of 2021.73 

At first blush these two statements appear irreconcilable. 
How can the NCAA describe S.B. 206 as unconstitutional yet seem-
ingly yield to the bill’s spirit a month later? More importantly, which 
press release reveals the actual opinion of the NCAA? Perhaps re-
cent litigation can answer the latter question.74 The plaintiffs in Liv-
ers v. NCAA have raised the recurring argument that scholarship 

 
 66. Id. at § 67456(a)(1), (b), (c)(2), (c)(3), (d). 
 67. See generally id. at § 67456. 
 68. See, e.g., Jack Kelly, Newly Passed California Fair Pay to Play Act Will Allow Student Ath-
letes to Receive Compensation, FORBES (Oct. 1, 2019, 12:36 PM), 
https://www.forbes.com/sites/jackkelly/2019/10/01/in-a-revolutionary-change-newly-
passed-california-fair-pay-to-play-act-will-allow-student-athletes-to-receive-compensa-
tion/#974f0e757d02. 
 69. Id. 
 70. Third Reading, supra note 52, at 5–7. 
 71. Letter from NCAA Bd. of Governors to Gavin Newsom, Governor, State of Cal. 
(Sept. 11, 2019), http://www.ncaa.org/about/resoresou/media-center/news/ncaa-rep-
sonds-california-senate-bill-206. 
 72. Press Release, NCAA, Board of Governors Starts Process to Enhance Name, Image 
and Likeness Opportunities (Oct. 29, 2019), http://www.ncaa.org/about/resources/me-
dia-center/news/board-governors-starts-process-enhance-name-image-and-likeness-oppor-
tunities. 
 73. Id. 
 74. See generally Livers v. NCAA, No. 2:17-cv-04271, 2017 WL 3609839 (E.D. Pa. Sept. 
26, 2017). 
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student-athletes should be considered employees of their respective 
schools and receive payment.75 In its motion to dismiss, the NCAA 
argued student-athletes should not be considered employees, con-
tinually citing to Vanskike v. Peters.76 On its surface, there is nothing 
immediately concerning with the NCAA’s response. The problem, 
however, is that Mr. Vanskike was a federal prisoner who argued 
that he was an employee of his prison due to his prison labor, and 
should thus be paid federal minimum wage.77 The Seventh Circuit 
rejected Mr. Vanskike’s claim, citing in part the 13th Amendment.78 
While the 13th Amendment famously abolished slavery and inden-
tured servitude, it contains an important exception: involuntary ser-
vitude may continue “as a punishment for crime . . . .”79 Vanskike 
held in part that the 13th Amendment barred prisoners from re-
ceiving federal minimum wage and no employer-employee relation-
ship existed between prisoners and their prisons.80 The NCAA is es-
sentially arguing that the relationship between student-athletes and 
the NCAA—like prisoners and prisons—does not amount to an em-
ployer-employee relationship, and therefore the NCAA does not 
need to pay the student-athletes minimum wage or consider them 
employees.81 If the NCAA is capable of comparing student-athletes 
to prisoners to avoid paying them a minimum wage, it is no leap of 
faith to conclude that the NCAA will challenge S.B. 206. 

III. WAR DRUMS: IMPENDING LEGAL BATTLES 

There are likely two primary arguments by which S.B. 206 
may be challenged. First, S.B. 206 creates unconstitutional interfer-
ence with interstate trade and violates the Constitution’s Dormant 

 
 75. Complaint at 1, Livers v. NCAA, No. 2:17-cv-04271, 2017 WL 8232469 (E.D. Pa. 
Sept. 26, 2017). 
 76. Memorandum in Support of Motion to Dismiss at 1–3, Livers v. NCAA, No. 2:17-
cv-04271, 2017 WL 8232469 (E.D. Pa. Sept. 26, 2017) [hereinafter Livers Motion to Dis-
miss]. 
 77. Vanskike v. Peters, 974 F.2d 806, 806–07 (7th Cir. 1992), cert. denied, 507 U.S. 928 
(1993). 
 78. Id. at 807, 809. 
 79. U.S. CONST. amend. XIII, § 1 (“Neither slavery nor involuntary servitude, except 
as a punishment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction.”). This exception is why 
prisoners are not paid minimum wage for their labor. 
 80. Vanskike, 974 F.2d at 809–12. 
 81. Livers Motion to Dismiss, supra note 76. 
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Commerce Clause (“DCC”).82 Second, S.B. 206 is in direct conflict 
with Ninth Circuit jurisprudence.83 

A. Interstate Trade and the Dormant Commerce Clause 

In its September 2019 press release, the NCAA hinted at its 
potential argument that S.B. 206 is unconstitutional, noting how 
California’s actions may upend the national playing field.84 Thus, 
the NCAA’s argument appears to be that S.B. 206 violates the DCC 
because the bill will discriminate against out-of-state commerce.85 
Due to the Ninth Circuit’s reasoning in NCAA v. Miller in 1993,86 
the NCAA may have a strong argument, though Miller itself is a vul-
nerable opinion.87 

The Constitution vests Congress with the power to “regulate 
Commerce with foreign Nations, and among the several States 
. . . .”88 The DCC is a judicial creation, an inference that state gov-
ernments cannot improperly regulate or burden interstate com-
merce.89 The primary purpose of the DCC is to prohibit “statutes 
that discriminate against interstate commerce” by providing bene-
fits to in-state economic actors while burdening out-of-state compet-
itors.90 The Supreme Court has adopted a two-tiered approach to 
analyzing state economic regulation under the Commerce Clause: 
first, a court asks whether the state law directly regulates or discrim-
inates against out-of-state commerce.91 If it does, it is per se uncon-
stitutional.92 If a statute is not facially discriminatory, the court then 

 
 82. U.S. CONST. art. I, § 8, cl. 3. 
 83. See O’Bannon v. NCAA, 802 F.3d 1049, 1079 (9th Cir. 2015); In re Nat’l Collegiate 
Athletic Ass’n Athletic Grant-in-Aid Cap Antitrust Litig., 958 F.3d 1239, 1264 (9th Cir. 
2019). 
 84. Letter from NCAA Bd. of Governors to Gavin Newsom, supra note 71. 
 85. Id. 
 86. NCAA v. Miller, 10 F.3d 633, 638–39 (9th Cir. 1993). 
 87. See Kenneth E. James, College Sports and NCAA Enforcement Procedures: Does the NCAA 
Play Fairly? National Collegiate Athletic Association v. Miller, 29 CAL. W.L. REV. 429, 456 (1993). 
 88. U.S. CONST. art. I, § 8, cl. 3. 
 89. See, e.g., Nat’l Ass’n of Optometrists & Opticians v. Harris, 682 F.3d 1144, 1147 (9th 
Cir. 2012). 
 90. Id. 
 91. Brown-Forman Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573, 578–79 
(1986). 
 92. Id. 
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utilizes a balancing test to ask whether the law’s incidental effects 
on interstate commerce are justified by a legitimate state interest.93 

In Miller, the NCAA successfully persuaded the Ninth Circuit 
that a Nevada statute regulating the NCAA’s disciplinary affairs vio-
lated the DCC.94 The Nevada statute required the NCAA to provide 
Nevada student-athletes with certain procedural due process pro-
tections that the NCAA did not provide student-athletes in other 
states.95 The Ninth Circuit ruled for the NCAA at the first step of 
the Brown-Forman test.96 The court viewed the Nevada statute as a 
direct regulation on interstate commerce because it would funda-
mentally alter how the NCAA, an interstate actor, would regulate its 
“product,” the student-athlete, from state to state.97 Miller explained 
it would be nonsensical for a student in one state to be found guilty 
of a violation while a student in another state could be found not 
guilty, given the differing burdens of proof in each state.98 The 
court predicted that the NCAA would have to apply Nevada’s law to 
all other states to assure uniformity in pursuit of its fundamental 
goals, and such an “extraterritorial effect is forbidden by the Com-
merce Clause.”99 The court deemed the Nevada statute unconstitu-
tional under the DCC.100 

Applying this reasoning to S.B. 206, there is concern the stat-
ute may meet a similar fate.101 As in Miller, S.B. 206 imposes obliga-
tions on the NCAA102: it prohibits the NCAA from penalizing Cali-
fornia student-athletes who may profit off their NIL.103 While some 
argue that S.B. 206 does not impose obligations on the NCAA,104 
S.B. 206 essentially forces the NCAA to either: (1) treat California 
athletes differently and not punish them for profiting off of their 
NIL, or (2) adopt and apply California’s law to every other state. 

 
 93. Id. 
 94. NCAA v. Miller, 10 F.3d 633, 640 (9th Cir. 1993). 
 95. Id. at 637. 
 96. Id. at 638–40. 
 97. Id. 
 98. Id. at 639–40. 
 99. Id. at 639. 
 100. Id. 
 101. Id. at 639–40. 
 102. CAL. EDUC. CODE § 67456(a)(2)–(3), (c)(1). 
 103. Id. 
 104. Letter from Chris Sagers, James A. Thomas Distinguished Professor of Law, Cleve-
land State Univ., to Hon. Gavin Newsom, Governor of Cal. (Sept. 24, 2019) (on file with 
author). 
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This is a conundrum practically identical to that of Miller, where the 
court found the statute unconstitutional due to its extraterritorial 
effect.105 

But proponents of S.B. 206 have hope in this regard. Miller’s 
concern as to the second choice above, that the NCAA would have 
to apply one state’s law on a national scale, may be well founded.106 
But Miller’s reasoning for disregarding the first choice—simply 
treating athletes from different states somewhat differently—is 
faulty. Miller wrote off this choice as implausible in the name of uni-
formity.107 However, in this context, uniformity is not a constitution-
ally protected principle.108 Residents in different states are treated 
differently all the time: state income taxes vary109 and marijuana is 
legal in some states but not others.110 Further, the NCAA already 
tolerates differentiation between state rules and regulations.111 Be-
yond the NCAA, collegiate athletics are simultaneously governed by 
conferences and other sub-national groups, each with overlapping 
and, at times, competing rules.112 

The NCAA’s emphasis on uniformity is clearly not as war-
ranted as the Ninth Circuit assumed, and this proves incredibly 
helpful for proponents of S.B. 206.113 When viewed as a whole, Mil-
ler implicitly held that a state statute cannot force the NCAA to do 
something in other states in a hands-on manner, such as instituting 
due process provisions for hearings across the nation.114 The Miller 
court, however, did not hold that a state statute cannot force the 
NCAA not do something in other states in a hands-off manner,115 such 
as not punishing student-athletes that profit off of their NIL. This 

 
 105. Miller, 10 F.3d at 640. 
 106. Id. at 639. 
 107. See id. at 638–39 (noting the NCAA needs uniform enforcement procedures to 
accomplish its fundamental goals). 
 108. See Sagers, supra note 104. 
 109. Tanza Loudenback, State income tax rates across America, ranked from highest to lowest, 
BUSINESS INSIDER (Apr. 1, 2020, 1:44 PM), https://www.businessinsider.com/state-income-
tax-rates-in-every-state-ranked. 
 110. Map of Marijuana Legality by State, DISA (July 2020), https://disa.com/map-of-ma-
rijuana-legality-by-state (last visited Sept. 6, 2020). 
 111. Sagers, supra note 104, at 4. 
 112. Id. 
 113. Id. at 4–5. 
 114. NCAA v. Miller, 10 F.3d 633, 640 (9th Cir. 1993) (holding that Nevada’s statute 
could not require the NCAA to provide due process rights to student-athletes across the 
country). 
 115. See generally id. 



LOWITT_TOPUBLISH (2).DOCX (DO NOT DELETE) 11/14/2020  11:49 AM 

2020] FULL COURT PRESS 33 

distinction not only separates S.B. 206 from Miller, but it also helps 
explain the NCAA’s tolerance of the state-to-state differentiation 
mentioned above.116 The NCAA is more accepting of differentiation 
among states so long as the differentiation does not require the 
NCAA to take action.117 S.B. 206 does not require the NCAA to take 
action concerning a student-athletes’ NIL.118 Rather, S.B. 206 
simply prohibits the NCAA from taking such action at all.119 

Further, Miller’s decision to not proceed to the DCC’s bal-
ancing test120 is befuddling. How is a law providing due process pro-
tections for Nevada student-athletes (and only Nevada student-ath-
letes) on its face discriminatory against interstate commerce? The 
court itself needed to make a few logical steps before reaching its 
conclusion,121 steps which could lead a reasonable person to con-
clude the Nevada statute was not facially discriminatory.122 Similarly, 
S.B. 206 simply allows California student-athletes (and only Califor-
nia student-athletes) to profit off of their NIL while providing that 
the NCAA may not penalize them for doing so.123 That does not, on 
its face, “overtly block” the flow of interstate commerce.124 If any-
thing, S.B. 206 speaks to the spirit of federalism, the sense that while 
states must provide the federal floor of legal protections, states are 
free to institute a higher ceiling of protections.125 

 
 116. Sagers, supra note 104 at 3–4. 
 117. Id. at 5; Miller, 10 F.3d at 640. 
 118. See CAL. EDUC. CODE § 67456. 
 119. Id. 
 120. Miller, 10 F.3d at 638–40. 
 121. See id. Progressing from the actual law to its impact on the NCAA to how the NCAA 
would have to respond in a multi-step approach to deem the Nevada statute facially discrim-
inatory against interstate commerce. 
 122. See id. at 638. The Court focused on how the Nevada statue directly regulated in-
terstate commerce: by regulating the NCAA having member institutions in forty or more 
states; how the NCAA markets interstate intercollegiate athletic competition; schedules 
events that call for transportation of teams across state lines; governs nationwide amateur 
athletic recruiting; and controls bids for national and regional television broadcasting of 
college athletics. However, these examples are not dispositive to prove the statute facially 
discriminatory. 
 123. EDUC. § 67456(a)(2)–(3), (c)(1). 
 124. Evergreen Waste Sys., Inc. v. Metro. Serv. Dist., 820 F.2d 1482, 1484 (9th Cir. 1987) 
(stating the paradigm of a per se violation of the Commerce Clause is “a law that overtly 
blocks the flow of interstate commerce at a State’s borders”). 
 125. See generally Lechner v. Litscher, 213 F. Supp. 2d 975, 998 (E.D. Wis. 2002) (“A 
state constitution may afford more protection than the United States Constitution but can-
not afford less.”). 
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If Miller were to have proceeded to the balancing test (as the 
lower court did),126 it may have been harder to justify ruling for the 
NCAA. The lower court explained that, when utilizing the balanc-
ing test, a court “must first identify the state’s interests in its legisla-
tion, ensure that those interests are legitimate, and then determine 
whether the state law imposes an excessive burden on interstate com-
merce in relation to those legitimate interests.”127 While the lower 
court ultimately ruled in favor of the NCAA, it is much harder to 
prove that simply allowing students in some states to hire an agent 
or appear in advertisements would excessively burden the NCAA.128 
This is due to the many barriers the Nevada statute would burden 
the NCAA with, such as requiring lengthy, formal trials despite the 
NCAA’s lack of subpoena power.129 California clearly has a legiti-
mate interest in allowing its student-athletes to profit off of the fame 
they have earned.130 The NCAA may argue that S.B. 206 imposes an 
excessive burden on interstate commerce in the form of uniform 
implementation and avoiding recruiting magnets. But while S.B. 
206 may be considered an indirect recruiting tool, indirect recruit-
ing tools are already commonplace in college sports: luxurious sta-
diums, college name brand, and coach quality already operate 
seamlessly within the NCAA’s system of amateurism.131 

If S.B. 206 were challenged under the DCC, it would be an 
uphill battle against Miller’s precedent. S.B. 206 may fall victim to 
Miller’s pro-NCAA interpretation of the first prong of the DCC 
test.132 However, if S.B. 206 proceeds to the second prong, it has a 
much greater chance of success than its past Nevada counterpart 
because, as noted in Miller’s lower court, the Nevada statute did not 

 
 126. Miller, 10 F.3d at 638; NCAA v. Miller, 795 F. Supp. 1476, 1488 (D. Nev. 1992) 
(noting the lower court’s holding that, based on the balancing test, the Nevada statute “vi-
olate[s] Article I, Section 8, Clause 3 and Article I, Section 10 of the United States Consti-
tution and are invalid and unenforceable against the NCAA.”). 
 127. Miller, 795 F. Supp. at 1483 (quoting Valley Bank of Nev. v. Plus Sys., Inc., 914 F.2d 
1186, 1194 (9th Cir. 1990)) (emphasis added). 
 128. See generally Jeremy M. Evans, Rewarding Student Players, L.A. LAW., April 2020 at 22, 
https://www.csllegal.com/assets/files/los-angeles-lawyer-april-2020-jme.pdf. 
 129. Miller, 795 F. Supp. at 1484. 
 130. See generally Sarah Traynor, California Says Checkmate: Exploring the Nation’s First Fair 
Pay to Play Act and What it Means for the Future of the NCAA and Female Student-Athletes, 20 WAKE 

FOREST J. BUS. & INTELL. PROP. L. 203 (2020). 
 131. Gabe Feldman, The NCAA and “Non-Game Related” Student-Athlete Name, Image and 
Likeness Restrictions, TULANE LAW SCHOOL 3–4 (2016). 
 132. See generally U.S. CONST., art. I. § 8, cl. 3.; Miller, 795 F. Supp. at 1483. 
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attempt to alleviate a broad societal problem.133 Proponents of S.B. 
206 should argue that the bill does, in fact, attempt to alleviate the 
broad societal problem of athletes not receiving compensation for 
their well-earned fame. This emphasis not only would distinguish 
S.B. 206 from Miller; it may even weigh in favor in the state interest 
portion of the DCC’s balancing test. 

B. S.B. 206’s Conflict with O’Bannon and Alston 
Jurisprudence 

O’Bannon and In re NCAA Grant-in-Aid Cap Antitrust Litigation 
(hereinafter Alston) merit further discussion because these cases are 
precedential in the jurisdiction where S.B. 206 may be chal-
lenged.134 As discussed previously, O’Bannon held that while the 
NCAA was subject to antitrust law, the NCAA and its member 
schools did not have to pay players for noneducational purposes.135 
The court reasoned, “not paying student-athletes is precisely what 
makes them amateurs.”136 O’Bannon concluded by holding “[t]he Rule 
of Reason requires that the NCAA permit its schools to provide up 
to the cost of attendance to their student athletes. It does not re-
quire more.”137 

Alston recently delivered a split-victory concerning NCAA-
imposed caps on college-athlete scholarships.138 In a win for the 
plaintiffs, Alston invalidated NCAA rules prohibiting schools from 
providing additional education-related benefits to athletes.139 In a 
win for the NCAA, Alston affirmed O’Bannon’s holding that NCAA 
rules prohibiting non-education related compensation are shielded 
from antitrust law, permitting schools and conferences to set their 
own rules concerning education-related compensation.140 

Opponents of S.B. 206 will likely argue the bill directly con-
tradicts O’Bannon and Alston.141 However, proponents of S.B. 206 
must capitalize on a glaring distinction—the question of where this 

 
 133. Miller, 795 F. Supp. at 1488. 
 134. See O’Bannon v. NCAA, 802 F.3d 1049, 1079 (9th Cir. 2015); In re NCAA Grant-in-
Aid Cap Antitrust Litig., 958 F.3d 1239, 1264 (9th Cir. 2019). 
 135. O’Bannon, 802 F.3d at 1079. 
 136. Id. at 1076. 
 137. Id. at 1079. 
 138. See In re NCAA, 375 F. Supp. 3d at 1110. 
 139. Id. at 1109. 
 140. Id. at 1110. 
 141. See discussion supra Sections I.A.ii, III.B. 
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money comes from. Both O’Bannon and Alston centered around 
whether the NCAA or its member schools would be the actors paying 
student-athletes money, not whether third parties would be the pay-
ing actors.142 The lower court in O’Bannon even questioned whether 
third-party payments for non-educational purposes were even rele-
vant to the case at hand.143 Alston, too, did not pass judgment on 
this issue.144 

In contrast to O’Bannon and Alston, S.B. 206 does not require 
that the NCAA or member schools be the source of this non-educa-
tional payment.145 Instead, S.B. 206 prohibits the NCAA from pe-
nalizing student-athletes from receiving such compensation.146 
While this distinction may seem like splitting hairs, it may make all 
the difference, since O’Bannon and Alston do seem to close the door 
as to the judicial willingness to force the NCAA to compensate stu-
dent-athletes for non-educational purposes.147 

C. A Litigious Summary 

Should S.B. 206 be challenged in California, precedent will 
make a legal victory an uphill battle. As to the constitutional argu-
ment, proponents of S.B. 206 will likely need to argue: (1) Miller was 
wrongfully decided; (2) the NCAA’s tolerance of some conflicting 
rules can easily absorb California’s variation to the nation; or (3) 
S.B. 206 is not facially discriminatory and the state interest of 
providing economic opportunities to its student-athletes outweighs 
the burden S.B. 206 would place on other states. 

As to the precedent of O’Bannon and Alston, proponents of 
S.B. 206 will likely need to either: (1) completely distinguish S.B. 
206 from its admittedly related judicial counterparts in O’Bannon 
and Alston by emphasizing how third parties may be the source of 
such non-educational payments; or (2) if they are unable to do so, 
call for both cases to be overturned. The case must be made that 
S.B. 206 does not discriminate against interstate commerce and is 

 
 142. See O’Bannon, 802 F. Supp. 3d at 1070, 1079; see also In re NCAA, 375 F. Supp. 3d at 
1110. 
 143. Feldman, supra note 131, at 4. 
 144. See In re NCAA, 375 F. Supp. 3d at 1109–10. 
 145. See CAL. EDUC. CODE § 67456. 
 146. Id. 
 147. See, e.g., O’Bannon, 802 F.3d at 1076. 
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not bound by previous litigation which does not squarely address 
the issue at hand. A tall order, but one worth fighting for. 

IV. BEYOND HERE BE DRAGONS 

S.B. 206 marks the first time that a state has passed a law in 
direct conflict with the NCAA on the salient matter of whether stu-
dent-athletes should be paid for their NIL.148 Precedent, however, 
demonstrates S.B. 206 is vulnerable to constitutional and preceden-
tial lines of attack.149 This Comment aimed to examine the strength 
of each of these potential arguments. In summary, were S.B. 206 to 
be challenged, it could very well fail given the Ninth Circuit’s inhos-
pitable precedent.150 

Perhaps no litigation will come. The optimist would be well-
suited to take the NCAA’s most recent press release151 as a white 
flag, an indication that the NCAA realizes times have changed and 
the economic disparity between student-athletes and every other 
party involved in collegiate athletics is overdue for an update. There 
is a world in which amateurism can still exist while student-athletes 
can profit off of their NIL. Perhaps the NCAA can admit there is 
still a clear line between student-athletes who must deal with the 
registrar’s office and professional athletes who earn multimillion 
dollar salaries for playing a sport. This distinction remains whether 
some student-athletes appear in a few advertisements or have a shoe 
available in a Footlocker store.152 

But there is ample evidence as to why one should be skepti-
cal of S.B. 206 going unchallenged in the court of law.153 Collegiate 
athletics is a lucrative industry, and where there is money, pecuniary 
interests are not so easily forfeited. As the Livers case makes clear, 

 
 148. Melody Gutierrez & Nathan Fenno, California will allow college athletes to profit from 
endorsements under bill signed by Newsom, L.A. TIMES (Sept. 30, 2019), 
https://www.latimes.com/california/story/2019-09-30/college-athlete-endorsement-deals-
ncaa-california-law. 
 149. See discussion supra Section III. 
 150. Id. 
 151. Letter from NCAA Bd. of Governors to Gavin Newsom, supra note 71. 
 152. See discussion supra Introduction (providing that S.B. 206 will allow student-ath-
letes in California to profit off of their name, image, and likeness). 
 153. See discussion supra Section III. 



LOWITT_TOPUBLISH (2).DOCX (DO NOT DELETE) 11/14/2020  11:49 AM 

38           WAKE FOREST JOURNAL OF LAW & POLICY      [Vol. 11:1 

anything is fair game when it come to the NCAA preserving its 
power.154 

There is an old myth that, on the edge of ancient maps, an 
inscription would be placed to notify viewers of the edge of the 
known and unknown world: “Here Be Dragons,” the story goes.155 
Times have changed since many of the opinions discussed in this 
Comment. S.B. 206 is the first time the people’s will of a state has 
entered this discussion, and in what exact form litigation material-
izes, if at all, is unknown. Further, S.B. 206 raises even more ques-
tions than addressed in this Comment: what about previous athletes 
who could not capitalize on their NIL in the past; would the NCAA 
or schools have to pay athletes for their appearance on billboards; 
vice versa, would athletes need to pay schools or the NCAA were 
they to wear the team’s jersey or appear on-field in an advertise-
ment; and does S.B. 206 move the needle closer to an employer-
employee relationship between the parties involved down the line? 

S.B. 206 may fail. It would be a tragedy if so, for allowing 
players to share in the profit of the fame they have worked tirelessly 
to create would not simply be a moral victory, it would be a victory 
for all of the student-athletes who currently scrape by without dish 
soap and deodorant.156 It would be a victory for America’s capitalist 
spirit that seeks to reward individuals for their hard work. Perhaps 
most importantly, it would be a victory for both student-athletes and 
their families who may be able to see each other more should the 
NIL payments fund trips back home. 

Were the worst to occur, if S.B. 206 is defeated by unfriendly 
precedent, S.B. 206’s spirit would not dissipate. A growing number 
of states in different circuits are drafting similar legislation.157 Fur-
ther, the White House has recently stated it will investigate whether 
a national-level response is needed to address the patchwork of state 

 
 154. See Livers v. NCAA, No. CV 17-4271, 2018 WL 2291027 (E.D. Pa. May 17, 2018) at 
*3, *5-6. 
 155. See, e.g., Caitlin Dempsey, The Map Myth of Here Be Dragons, GIS LOUNGE (Oct. 21, 
2012), https://www.gislounge.com/here-be-dragons. 
 156. Kessler, supra note 53, at 60. 
 157. Gregg Clifton, The Number of States Supporting Student-Athlete Name, Image, and Like-
ness Rights Continues to Grow, JACKSON LEWIS (Oct. 25, 2019), https://www.col-
legeandprosportslaw.com/uncategorized/the-number-of-states-supporting-student-ath-
lete-name-image-and-likeness-rights-continues-to-grow (noting Minnesota, Georgia, 
Florida, New York, and South Carolina have begun introducing similar legislation to S.B. 
206). 
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laws currently being formulated.158 Perhaps friendlier precedent re-
sides across state lines. Perhaps federal legislation or an Executive 
Order draws near. Perhaps the NCAA is ready to turn the page on 
its damning history. The unknown will be made clear in a few short 
years to come. With hope, beyond here be no dragons, but rather a 
just result. 

 

 
 158. J. Brady McCollough & Nathan Fenno, White House could join NCAA search for solu-
tion to name, image, likeness issue, LOS ANGELES TIMES (Feb. 7, 2020, 6:16 PM), 
https://www.latimes.com/sports/story/2020-02-07/ncaa-name-image-license-white-house. 
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