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SETTING THE STAGE: FIFTY YEARS OF U.S. END-
OF-LIFE CARE DEBATES 

JOHN C. MOSKOP† 

he topic of this issue of the Wake Forest Journal of Law & Policy, 
United States “Right to Try” legislation,1 offers one approach 
to obtaining investigational medical treatments for patients 

with life-threatening and terminal illnesses.2 Right to Try, therefore, 
falls within the much broader domain of end-of-life care. This arti-
cle will set the stage for consideration of Right to Try laws by review-
ing the history and current status of end-of-life care in the United 
States. 

Part I of the article will offer three bold claims about U.S. 
end-of-life care. Part II will describe current choices for end-of-life 
care and contrast those choices with the available options fifty years 
ago. Part III will provide a brief review of prominent U.S. ethics and 
public policy debates about five end-of-life care issues: abortion, 
“brain death,” “natural death,” “physician-assisted suicide,” and fu-
tility. Part IV will revisit and defend the three claims of Part I and 
comment on future developments. 

 
  † John Moskop is Professor of Internal Medicine and holder of the Wallace and 
Mona Wu Chair in Biomedical Ethics at the Wake Forest School of Medicine. He is also 
Chair of the Clinical Ethics Committee at Wake Forest Baptist Medical Center and a core 
faculty member in the Wake Forest University Bioethics Graduate Program. The author is 
most grateful to Professor Christine Coughlin and the organizers of the Wake Forest Uni-
versity School of Law Right to Try Legislation Symposium for inviting him to participate 
and to contribute this article to the Wake Forest Journal of Law & Policy. He would also like to 
thank the editorial staff of the Journal for their able assistance in preparing the references 
for this article. 
 1. Most notably, the federal Trickett Wendler, Frank Mongiello, Jordan McLinn, and 
Matthew Bellina Right to Try Act of 2017, Pub. L. No. 115–176, 132 Stat. 1372 (2018). Forty-
one states have also enacted Right to Try statutes. Right To Try In Your State, RIGHT TO TRY, 
http://righttotry.org/in-your-state (last visited Sept. 2, 2020).  
 2. See Right to Try, U.S. FOOD & DRUG ADMIN., https://www.fda.gov/patients/learn-
about-expanded-access-and-other-treatment-options/right-try (last updated Jan. 14, 2020); 
Brandon Brown et al., Assessment of the Right-to-Try Law: The Pros and the Cons, 59 J. NUCLEAR 

MED. 1492, 1492 (2018). 

T 
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I. THREE BOLD CLAIMS 

I begin with three sweeping claims about the evolution and 
bioethical significance of end-of-life care in the United States: 

Claim 1. End-of-life care options in the United States have 
undergone an almost total transformation over the past half century.3 

Claim 2. Controversies over end-of-life care played the leading 
role in launching the field of American bioethics.4 

Claim 3. Controversies over end-of-life care remain the most 
visible, and some of the most vexing, issues in bioethics in the United 
States today.5 

The remainder of this article will provide evidence to sup-
port these claims, and Part IV will revisit the three claims and sum-
marize the evidence for them. 

II. END-OF-LIFE CARE—NOW, AND THEN 

A. Today’s Choices 

Consider, first, the current state of affairs in U.S. end-of-life 
care. Over the past half century, biomedical research has produced 
a multitude of life-sustaining treatment innovations, and the U.S. 
health care system has disseminated those new treatments widely to 
eligible patients.6 These treatments can significantly extend patient 
survival, but they can also inflict injury and cause suffering.7 Other 
treatment innovations during this time period can substantially en-
hance the quality of patients’ lives in their final stages.8 

Among the wide variety of current options for care as Amer-
icans approach the end of life are the following: 
 

 
 3. Susan M. Wolf et al., Forty Years of Work on End-of-Life Care — From Patients’ Rights to 
Systemic Reform, 372 NEW ENG. J. MED. 678 (2015); see also JOHN C. MOSKOP, ETHICS AND 

HEALTH CARE: AN INTRODUCTION 17 (2016). 
 4. See Bioethics and Policy—A History, HASTINGS CTR. BIOETHICS BRIEFINGS, 
https://www.thehastingscenter.org/briefingbook/bioethics-and-policy-a-history (last vis-
ited Sept. 2, 2020); see also MOSKOP, supra note 3, at 17–18. 
 5. O. Carter Snead, Science, Public Bioethics, and the Problem of Integration, 43 U.C. DAVIS 

L. REV. 1529, 1604 (2010). 
 6. Frank J. Whittington, Denying and Defying Death: The Culture of Dying in 21st Century 
America, 51 GERONTOLOGIST 571, 571 (2011) (book review). 
 7. David H. Lee, Approach to End of Life Care, 4 OCHSNER J. 98, 101–02 (2002). 
 8. Id. at 101–03. 
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i. Aggressive life-prolonging treatments9 

Among these treatments are cardiopulmonary resuscitation, 
intensive care, artificial ventilation, artificial nutrition and hydra-
tion, cancer chemotherapy, renal dialysis, organ transplantation, 
and many others.10 Access to these life-prolonging treatments is lim-
ited virtually only by the willingness of physicians to provide them 
and of health insurers to pay for them.11 

ii. Refusal of any or all of the available life-prolonging therapies12 

iii. Requests for therapies under investigation that may prolong 
life through expanded access programs13 

Right to Try laws provide one of several pathways for asking 
product developers for access to these investigational products.14 

iv. Hospice care (for patients who meet hospice eligibility require-
ments)15 

 
 9. Barbara A. Noah & Neal R. Feigenson, Avoiding Overtreatment at the End of Life: Phy-
sician-Patient Communication and Truly Informed Consent, 36 PACE L. REV. 736, 741 (2016); see 
also MOSKOP, supra note 3, at 18. 
 10. Noah & Feigenson, supra note 9, at 741; AMA Council on Ethical & Jud. Affs., AMA 
Code of Medical Ethics’ Opinions on Care at the End of Life, AMA J. ETHICS (Dec. 2013), 
https://journalofethics.ama-assn.org/article/ama-code-medical-ethics-opinions-care-end-
life/2013-12; Diane Russell, The Facts About Organ Donation, 24 MICH. PROB. & EST. PLAN. J. 
24, 25 (2005). 
 11. Mark R. Wicclair & Douglas B. White, Surgeons, Intensivists, and Discretion to Refuse 
Requested Treatments, 44 HASTINGS CTR. REP. 33, 33–34 (2014); Leonard M. Fleck, Last Chance 
Therapies: Can a Just and Caring Society Do Health Care Rationing When Life Itself Is at Stake?, 2 
YALE J. HEALTH POL’Y, L., & ETHICS 255, 255, 266, 290–91 (2002). 
 12. Cruzan v. Dir., Mo. Dep’t of Health, 110 S. Ct. 2841, 2841 (1990); see also Thaddeus 
Mason Pope & Lindsey E. Anderson, Voluntarily Stopping Eating and Drinking: A Legal Treat-
ment Option at the End of Life, 17 WIDENER L. REV. 363, 376–77 (2011). 
 13. Sylvia Zaich, An Examination of the Right to Try Act of 2017 and Industry’s Potential 
Path Moving Forward, 92 S. CAL. L. REV. 331, 347 (2019); Expanded Access, U.S. FOOD & DRUG 

ADMIN., https://www.fda.gov/news-events/public-health-focus/expanded-access (last up-
dated Apr. 27, 2020). 
 14. Zaich, supra note 13, at 377. 
 15. Lainie Rutkow, Optional or Optimal?: The Medicaid Hospice Benefit at Twenty, 22 J. 
CONTEMP. HEALTH L. & POL’Y 107, 115 (2005) (explaining that to be eligible for the Med-
icare Hospice Benefit, “a person must be eligible for Medicare Part A, receive a prognosis 
of six months or less to live from his or her doctor and the hospice medical director, sign a 
statement electing the Medicare Hospice Benefit, and enroll in a Medicare-certified hospice 
program.”). See generally Tools and Guidelines for Determining Eligibility for Hospice, PROVIDENCE 
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v. Palliative treatments to relieve pain and suffering16 

vi. Physician “aid in dying” (in some jurisdictions)17 

vii. Voluntarily stopping eating and drinking18 

B. Options in 1970 

What end-of-life care options were available to Americans 
fifty years ago, in 1970? Before the final thirty years of the twentieth 
century, health care could do relatively little to alter the time or 
manner of most deaths.19 Virtually all of the current end-of-life 
treatments mentioned above were either unknown or in their in-
fancy.20 Consider the status in 1970 of the seven items in the list 
above: 

i. Aggressive life-prolonging treatments 

Each of the many current curative and life-prolonging treat-
ments has its own history of research, development, and distribu-
tion. Intensive care units (“ICUs”), for example, have long been a 
standard treatment setting for patients with critical illness.21 To es-
timate when intensive care services first became available, I sought 
information about the establishment of the first ICU at my own 
teaching hospital. A search of medical library archives produced a 
copy of the April 1964 issue of Baptist Hospital Topics, the newsletter 
of the North Carolina Baptist Hospital (now called Wake Forest 
Baptist Medical Center). The first page of the newsletter features 
the headline “INTENSIVE CARE. . .a new service,” and the accom-

 
HOSPICE & PALLATIVE CARE, https://washington.providence.org/-/media/files/washing-
ton/locations/pscs/tools-and-guidelines-for-determining-eligibility-for-hospice.pdf?la=en 
(last visited Sept. 2, 2020). 
 16. Palliative Care Methods for Controlling Pain, JOHNS HOPKINS MED., https://www.hop-
kinsmedicine.org/health/wellness-and-prevention/palliative-care-methods-for-control-
ling-pain (last visited Aug. 27, 2020). 
 17. Arthur R. Derse et al. Physician-Assisted Death: Ethical Implications for Emergency Phy-
sicians, 26 ACAD. EMERGENCY MED., 250–55 (2019). 
 18. Pope & Anderson, supra note 12, at 383. 
 19. Elizabeth Arias & Jiaquan Xu, United States Life Tables, 2017, 68 Nat’l Vital Stat. 
Rep. 1, 5–6 (2019), https://www.cdc.gov/nchs/data/nvsr/nvsr68/nvsr68_07-508.pdf. 
 20. Lee, supra note 7, at 98. 
 21. Fiona E. Kelly et al., Intensive Care Medicine is 60 Years Old: The History and Future of 
the Intensive Care Unit, 14 CLINICAL MED. 376, 377 (2014). 
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panying story includes photos of ICU beds with early models of de-
fibrillators, cardiac monitors, and mechanical ventilators.22 Other 
hospital records suggest that this new twelve-bed unit was the only 
ICU at North Carolina Baptist Hospital until 1970, when a neonatal 
ICU was established.23 As this example illustrates, the hospital ICUs 
that patients have long taken for granted in the United States were 
just emerging as a treatment option for a few critically ill patients in 
the mid-to-late 1960s.24 

ii. Refusal of any or all of the available life-prolonging 
therapies 

The legal duty to obtain the patient’s informed consent to 
treatment, first articulated in 1957,25 was gaining acceptance during 
the 1960s, but whether patients could refuse life-sustaining treatments 
was not a subject of discussion in the medical or legal literature, nor 
was that option established in U.S. statutory or common law in 
1970.26 

iii. Requests for potentially life-prolonging therapies under 
investigation 

Although the U.S. Food and Drug Administration (“FDA”) 
had, for many years prior to 1970, an informal practice of approving 
requests for access to investigational new drugs for treatment pur-
poses outside of clinical trials, the FDA did not adopt the current 
formal regulations that govern this practice until 1987.27 

 
 22. Intensive Care…a New Service, BAPTIST HOSP. TOPICS (North Carolina Baptist Hos-
pital, Winston-Salem, N.C.), Apr. 1964, at 4. 
 23. Dr. Archie T. Johnson, DIGIT. FORSYTH, https://www.digitalforsyth.org/pho-
tos/5877 (last visited Aug. 28, 2020). 
 24. Intensive Care…A New Service, supra note 22, at 4; Dr. Archie T. Johnson, supra note 
23; Kelly et al., supra note 21, at 377. 
 25. Salgo v. Leland Stanford Jr. Univ. Bd. Trs., 317 P.2d 170, 181 (Cal. Dist. Ct. App. 
1957). 
 26. See RUTH R. FADEN & TOM L. BEAUCHAMP, A HISTORY AND THEORY OF INFORMED 

CONSENT 88, 96–97, 125–26 (1986). 
 27. EVE NICHOLS, EXPANDING ACCESS TO INVESTIGATIONAL THERAPIES FOR HIV 

INFECTION AND AIDS: MARCH 12–13, 1990 CONF. SUMMARY 8, 15 (1991), 
https://www.ncbi.nlm.nih.gov/books/NBK234125/pdf/Bookshelf_NBK234125.pdf; 
see Frank E. Young et al., The FDA’s New Procedures for the Use of Investigational Drugs in Treat-
ment, 259 JAMA 2267, 2267 (1988).  
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iv. Hospice care  

Dame Cicely Saunders, creator of the hospice model of care 
for dying patients, founded the world’s first modern hospice facility, 
St. Christopher’s Hospice in London, in 1967.28 United States hos-
pice organizations first appeared in the 1970s, and the first hospice 
in North Carolina was established in 1979 in Winston-Salem.29 

v. Palliative treatments to relieve pain and suffering 

The field of palliative care emerged out of the hospice move-
ment in the 1980s.30 Hospice and palliative medicine was first rec-
ognized by the American Board of Medical Specialties as a certified 
medical subspecialty in 2006.31 

vi. Physician “aid in dying” 

In 1970, no nation or U.S. state permitted the practice of 
physician aid in dying.32 Court decisions in the Netherlands made 
physician-administered euthanasia a de facto legal practice in the 
1970s, with formal decriminalization of that practice in 2001.33 In 
1997, Oregon became the first U.S. state to legalize physician aid in 
dying via prescription of a lethal medication to terminally ill pa-
tients at patient request.34 

 
 28. Harold Ellis, Dame Cicely Saunders OM DBE: Founder of the Hospice System, 19 J. 
PERIOPERATIVE PRAC. 228, 228 (2009). 
 29. From Linda Darden, CEO/President, THE CIRCULAR (Trellis Supportive Care, Win-
ston-Salem, N.C.), May 2019, at 2. 
 30. Stephen R. Connor, Development of Hospice and Palliative Care in the United States, 56 
OMEGA 89, 89 (2007). 
 31. News Release, Am. Bd. Med. Specialties, ABMS Establishes New Subspecialty Cer-
tificate in Hospice and Palliative Medicine (Oct. 6, 2006), https://web.ar-
chive.org/web/20101116144358/http://abms.org/News_and_Events/downloads/New-
SubcertPalliativeMed.pdf. 
 32. Thaddeus Mason Pope, Legal History of Medical Aid in Dying: Physician Assisted Death 
in U.S. Courts and Legislatures, 48 N.M. L. REV. 267, 272, 274 (2018). 
 33. DVK Chao et al., Euthanasia Revisited, 19 FAM. PRAC. 128, 129–30 (2002); see Luc 
Deliens & Gerrit van der Wal, The Euthanasia Law in Belgium and the Netherlands, 362 LANCET 

1239, 1239–40 (2003). 
 34. OR. REV. STAT. §§ 127.800–127.897 (2019); Taylor E. Purvis, Debating Death: Reli-
gion, Politics, and the Oregon Death With Dignity Act, 85 YALE J. BIOLOGY & MED. 271, 280 
(2012).  



MOSKOP_TOPUBLISH (1).DOCX (DO NOT DELETE) 10/28/2020  1:47 AM 

2020] SETTING THE STAGE 209 

vii. Voluntarily stopping eating and drinking 

Despite its centuries-long cultural and religious recognition 
as an end-of-life option in India, voluntarily stopping eating and 
drinking was a virtually unknown practice in the Western world in 
1970.35  

III. FIVE PROMINENT U.S. ETHICS AND PUBLIC POLICY 

DEBATES 

As end-of-life treatment options increased in the United 
States over the past half century, they prompted five high-profile 
ethics and public policy debates over abortion, “brain death,” “nat-
ural death,” “physician-assisted suicide,” and medical futility. This 
Part will provide a brief, chronological review of each of those five 
end-of-life care debates. 

A. The Abortion Debate 

The first of the five debates arose over the practice of in-
duced abortion. Although abortion occurs near the beginning of 
life, it also causes the death of the fetus,36 and so it merits inclusion 
and brief review in this list of end-of-life debates. 

i. The issue: Should ethics and public policy recognize a 
woman’s right to choose abortion, the termination of an unwanted 
pregnancy? 

ii. The status quo in 1970: A few U.S. states had enacted stat-
utes that permitted abortion, and many others prohibited most 
abortions.37 There was clear evidence of fundamental disagreement 
between staunch pro-life and pro-choice advocates.38 

 
 35. Whitny Braun, Sallekhana: The Ethicality and Legality of Religious Suicide by Starvation 
in the Jain Religious Community, 27 MED. & L. 913, 913 (2008) (reviewing the Indian practice 
of voluntarily stopping eating and drinking); Nataša Ivanović et al., Voluntary Stopping of 
Eating and Drinking at the End of Life – A ‘Systematic Search and Review’ Giving Insight Into an 
Option of Hastening Death in Capacitated Adults at the End of Life, 13 BMC PALLIATIVE CARE 1, 
2 (2014). 
 36. Steven L. Ross, Abortion and the Death of the Fetus, 11 PHIL. & PUB. AFF. 232, 232 
(1982). 
 37. See Julia Jacobs, Remembering an Era Before Roe, When New York Had the ‘Most Liberal’ 
Abortion Law, N.Y. TIMES (July 19, 2018), https://www.nytimes.com/2018/07/19/us/poli-
tics/new-york-abortion-roe-wade-nyt.html. See generally DANIEL CALLAHAN, ABORTION: LAW, 
CHOICE AND MORALITY (1970) (reviewing the legal and moral status of abortion in 1970). 
 38. LINDA GREENHOUSE & REVA B. SIEGEL, BEFORE ROE V. WADE: VOICES THAT SHAPED 

THE ABORTION DEBATE BEFORE THE SUPREME COURT’S RULING 269–70 (2012). 
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In its signal 1973 decision in Roe v. Wade, the U.S. Supreme 
Court recognized a woman’s fundamental legal right to abortion of 
pre-viable fetuses and permitted regulation of abortion post-viabil-
ity.39 Multiple subsequent Supreme Court decisions, and numerous 
federal and state statutes, further defined and (mostly) restricted 
abortion rights and public funding for abortion procedures.40 De-
spite more than fifty years of heated debate, there is little evidence 
of resolution of the ongoing abortion conflict.41 Within the past five 
years, several states have enacted statutes prohibiting virtually all 
abortions, thereby posing an explicit challenge to the abortion 
rights articulated in Roe.42 Supreme Court review of challenges to 
these statutes is pending, and President Donald Trump’s recent ap-
pointment of the conservative jurists Justice Neil Gorsuch and Jus-
tice Brett Kavanaugh to the Court, and the recent loss of Justice 
Ruth Bader Ginsberg, increase the prospect of a future Court deci-
sion to overturn Roe.43  

B. The “Brain Death” Debate 

The next major end-of-life debate to emerge in the United 
States was over the determination of death. 

i. The issue: Should society recognize new, brain-oriented 
criteria for pronouncing a person dead, when respiration and cir-
culation are supported by medical technology? 

ii. The status quo in 1970: The era of heart transplantation 
had just begun. Christiaan Barnard of South Africa was credited 
with performing the world’s first successful heart transplant in 1967, 
and Stanford University’s Norman Shumway performed the first 
 
 39. See Roe v. Wade, 410 U.S. 113, 153, 164–65 (1973). 
 40. See, e.g., George J. Annas, The Supreme Court and Abortion Rights, 356 NEW ENG. J. 
MED. 2201, 2201–07 (2007); Wendy K. Mariner & George J. Annas, Informed Consent and the 
First Amendment, 372 NEW ENG. J. MED. 1285, 1285–87 (2015). 
 41. See Sabrina Tavernise, ‘The Time Is Now’: States Are Rushing to Restrict Abortion, or to 
Protect It, N.Y. TIMES (May 15, 2019), https://www.nytimes.com/2019/05/15/us/abortion-
laws-2019.html. 
 42. See Rebecca B. Reingold & Lawrence O. Gostin, State Abortion Restrictions and the 
New Supreme Court: Women’s Access to Reproductive Health Services, 322 JAMA 21, 21–22 (2019). 
 43. See Elizabeth Nash, Abortion Rights in Peril—What Clinicians Need to Know, 381 NEW 

ENG. J. MED. 497, 497–98 (2019); Jeffrey Toobin, The Abortion Fight and the Pretense of Prece-
dent, NEW YORKER (May 19, 2019), https://www.newyorker.com/maga-
zine/2019/05/27/the-abortion-fight-and-the-pretense-of-precedent; see Sarah McCam-
mon, Ginsburg’s Death a ‘Pivot Point’ for Abortion Rights, Advocates Say, NPR (Sept. 19, 2020 
8:56 PM), https://www.npr.org/sections/death-of-ruth-bader-ginsburg/2020/09/ 
19/914864867/ginsburgs-death-a-pivot-point-for-abortion-rights-advocates-say. 



MOSKOP_TOPUBLISH (1).DOCX (DO NOT DELETE) 10/28/2020  1:47 AM 

2020] SETTING THE STAGE 211 

American heart transplant in 1968.44 Recovery of hearts for trans-
plant from newly dead donors required prior cessation of donor 
heartbeat and breathing, and those requirements severely limited 
access to transplant organs.45 

In a seminal 1968 article in the Journal of the American Medical 
Association, an ad hoc committee of the Harvard Medical School 
proposed that “irreversible coma” be recognized as a “new criterion 
for death” and identified clinical tests to diagnose this condition.46 
Over the next two decades, beginning with Kansas in 1970, every 
U.S. state enacted a statute recognizing that “brain death” consti-
tutes death of a human person.47 The relevant passage in the North 
Carolina statute states that “[b]rain death, defined as irreversible 
cessation of total brain function, may be used as a sole basis for the 
determination that a person has died, particularly when brain death 
occurs in the presence of artificially sustained respiratory and circu-
latory functions.”48 

The universal adoption of this new definition of death paved 
the way for recovery of thousands of transplant organs annually 
from “brain dead” patients in the United States, and it might also 
suggest a conclusion that the debate over what constitutes human 
death had been resolved.49 That conclusion would be premature, 
however. In a 2001 article marking the twentieth anniversary of the 
Uniform Determination of Death Act, Alexander Morgan Capron, 
a prominent legal and bioethics scholar and an early proponent of 
brain-oriented criteria for death, made the following observation: 
 
 44. See Josef Stehlik et al., Honoring 50 Years of Clinical Heart Transplantation in Circula-
tion: In-Depth State-of-the-Art Review, 137 CIRCULATION 71, 71–72 (2018). 
 45. William F. Arnet, The Criteria for Determining Death in Vital Organ Transplants—A 
Medico-Legal Dilemma, 38 MO. L. REV. 220, 224 (1973). 
 46. See Ad Hoc Comm. of the Harvard Med. Sch. to Examine the Definition of Brain 
Death, A Definition of Irreversible Coma, 205 JAMA 337, 337–40 (1968). 
 47. Christopher M. Burkle et al., Why brain death is considered death and why there should 
be no confusion, 83 NEUROLOGY 1464, 1466 (2014); see Alexander M. Capron, Brain Death — 
Well Settled yet Still Unresolved, 344 NEW ENG. J. MED. 1244, 1244 (2001). A number of com-
mentators recommend that the term “brain death” be avoided, because it invites the mis-
understanding that there is a difference between brain death and death of the person. See 
David M. Greer et al., Determination of Brain Death/Death by Neurologic Criteria: The World Brain 
Death Project, 2020 JAMA E1, E3–E4. Rather, brain-oriented criteria are used to determine 
that a person has died. See id. These commentators often recommend use of the term “death 
by neurologic criteria.” See id. 
 48. N.C. GEN. STAT. § 90-323 (2019). 
 49. Michelle J. Clarke et al., Does Declaration of Brain Death Serve the Best Interest of Organ 
Donors Rather Than Merely Facilitating Organ Transplantation?, 101 ANNALS THORACIC 

SURGERY 2053, 2053–54 (2016). 
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“If one subject in health law and bioethics can be said to be at once 
well settled and persistently unresolved, it is how to determine that 
death has occurred.”50 Despite the consensus recognition of neuro-
logical criteria for death in American law, critics questioned both 
the moral justification for “brain death” and the accuracy of its di-
agnosis.51 Some scholars argued that criteria for death should be 
expanded to include all patients with permanent unconscious-
ness;52 others defended the view that death occurs only when there 
is irreversible cessation of respiration and circulation.53 News stories 
reported the “miraculous” recovery of patients who had been pro-
nounced dead by neurological criteria.54 

In 2013, national media coverage of the case of Jahi McMath 
intensified the medical and bioethical debate over neurological cri-
teria for death.55 After tonsillectomy surgery in an Oakland, Califor-
nia hospital, thirteen-year-old Jahi experienced severe bleeding and 
suffered a cardiac arrest.56 She received cardiopulmonary resuscita-
tion and was placed on a ventilator, but three days later she was ex-
amined and pronounced dead by neurologic criteria.57 Her family 
challenged this decision, and a judge ordered a second examina-
tion, which confirmed the earlier finding that she met the estab-
lished neurologic criteria for death.58 The family was nevertheless 
able to arrange Jahi’s removal from the Oakland hospital and air 
ambulance transportation to a hospital in New Jersey.59 New Jersey 
is unique among the fifty states—its determination of death statute 
permits families to reject neurologic criteria for death and to 
choose irreversible cessation of respiration and circulation as their 

 
 50. Capron, supra note 47, at 1244. 
 51. See Robert M. Veatch, The Impending Collapse of the Whole-Brain Definition of Death, 
23 HASTINGS CTR. REP. 18 (1993). 
 52. See, e.g., id. 
 53. Robert D. Truog, Is It Time to Abandon Brain Death?, 27 HASTINGS CTR. REP. 29 

(1997). 
 54. See, e.g., Sydney Lupkin, Patient Wakes Up as Doctors Get Ready to Remove Organs, ABC 

NEWS (July 8, 2013, 4:01 PM), https://abcnews.go.com/Health/patient-wakes-doctors-re-
move-organs/story?id=19609438. 
 55. See, e.g., Rachel Aviv, What Does it Mean to Die?, NEW YORKER (Jan. 29, 2018), 
https://www.newyorker.com/magazine/2018/02/05/what-does-it-mean-to-die. 
 56. Id. 
 57. Id. 
 58. Id. 
 59. Id. 



MOSKOP_TOPUBLISH (1).DOCX (DO NOT DELETE) 10/28/2020  1:47 AM 

2020] SETTING THE STAGE 213 

only criterion for death.60 With ventilator and other medical sup-
port, Jahi survived for four and a half years in New Jersey before her 
“second death” in 2018.61 During this period, neurologist Alan 
Shewmon, a leading commentator on neurologic criteria for death, 
observed and examined Jahi on several occasions; Shewmon re-
ported that Jahi made purposive movements in response to com-
mands, which indicated that she had regained some neurologic 
function and had entered a minimally conscious state.62 If this re-
port is credible, it raises clear questions about the ability of current 
neurologic criteria to determine conclusively that a person has 
died. 

C. The “Natural Death” Debate 

As noted in Part II.B of this article, medical technologies de-
veloped and disseminated in the last third of the twentieth century 
offered new prospects for significantly extending the lives of pa-
tients with catastrophic illness or injury.63 In many cases, however, 
these new technologies were not able to restore mental or physical 
function, and some were accompanied by significant suffering.64 

i. The issue: May, or should, physicians withhold or withdraw 
life-sustaining treatments at the request of patients or their families 
who prefer a “natural” or a peaceful death to prolongation of life 
by medical means? 

ii. The status quo in 1970: This issue had not yet “surfaced” 
in either the medical literature or American public discourse.65 

In 1975, national news reports about a young New Jersey 
woman named Karen Ann Quinlan attracted major attention and 
initiated a new and vigorous public debate about decisions to forgo 

 
 60. Declaration of Death Act, N.J. STAT. ANN. §§ 26:6A-2–6A-3; 26:6A-5 (West 2018).  
 61. Aviv, supra note 55. 
 62. Id. 
 63. See supra Part II.B. 
 64. See Jessica Nutik Zitter, How The Rise of Medical Technology Is Worsening Death, 
HEALTH AFFS. (Nov. 6, 2017), https://www.healthaf-
fairs.org/do/10.1377/hblog20171101.612681/full; see also Robert D. McFadden, Karen Ann 
Quinlan, 31, Dies; Focus of ‘76 Right to Die Case, N.Y. TIMES (June 12, 1985), https://www.ny-
times.com/1985/06/12/nyregion/karen-ann-quinlan-31-dies-focus-of-76-right-to-die-
case.html. 
 65. See Beth Eisendrath, A Natural Right to Die: Twenty-Three Centuries Of Debate, 4 MARQ. 
ELDER’S ADVISOR 80, 80 (2002) (reviewing ROBERT WHITING, A NATURAL RIGHT TO DIE: 
TWENTY-THREE CENTURIES OF DEBATE (2001)). 
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the use of life-sustaining treatment.66 Karen was discovered by 
friends in a state of respiratory arrest.67 She was resuscitated, hospi-
talized, and placed on a mechanical ventilator to support her 
breathing.68 Several months later, physicians determined that Ka-
ren was in a state of permanent unconsciousness, then called a “per-
sistent vegetative state.”69 After reflection and consultation with re-
ligious advisors, Karen’s parents informed her physicians that she 
would not want her life to be prolonged in this condition; they re-
quested that the ventilator be withdrawn and she be allowed to 
die.70 Karen’s physicians responded that the act of withdrawing the 
ventilator would kill her.71 The physicians viewed that act as both 
illegal and immoral and added that they could not honor the par-
ents’ request.72 

Karen’s parents sought the court’s assistance in carrying out 
their request.73 The Superior Court of New Jersey, Chancery Divi-
sion sided with Karen’s physicians and denied the parents’ request, 
but the New Jersey Supreme Court overturned that ruling on ap-
peal.74 The New Jersey Supreme Court recognized Karen’s right to 
refuse life-sustaining treatment and affirmed that, because she was 
comatose and lacked the capacity to make or communicate treat-
ment decisions, her father could exercise that right on her behalf.75 

A series of subsequent court decisions, culminating in a 1990 
U.S. Supreme Court ruling in the case of Nancy Cruzan, and multi-
ple state statutes, recognized and refined patient rights to refuse 
life-sustaining treatment.76 Among the established features of these 
rights are the following: 

 
 66. Anthony Lim, The Right to Die Movement: From Quinlan to Schiavo (May 2005) 
(Third Year Paper, Harvard University) (manuscript at 11–12), https://dash.har-
vard.edu/bitstream/handle/1/8889450/Lim05.pdf?sequence=1&isAllowed=y. For Karen’s 
parents’ book-length account of her story, see JOSEPH QUINLAN & JULIA QUINLAN, KAREN 

ANN; THE QUINLANS TELL THEIR STORY (1977).  
 67. McFadden, supra note 64. 
 68. Id. 
 69. Id. 
 70. QUINLAN & QUINLAN, supra note 66, at 116. 
 71. Id. 
 72. Id. at 118. 
 73. Id. at 122. 
 74. In re Quinlan, 355 A.2d 647, 671 (N.J. 1976). 
 75. Id. at 664. 
 76. Cruzan v. Dir., Mo. Dep’t of Health, 110 S. Ct. 2841, 2841 (1990); see also Alan 
Meisel, The Legal Consensus About Foregoing Life-Sustaining Treatment: Its Status and Its Prospects, 
2 KENNEDY INST. ETHICS J. 309, 345 (1992); Wolf et al., supra note 3, at 682.  
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i. Medically provided, or “artificial,” nutrition and hydration 
are types of life-sustaining treatment that may be refused.77 

ii. Surrogate decision makers may exercise this right for pa-
tients who lack decision-making capacity.78 

iii. Patients who retain decision-making capacity may com-
plete advance directives to communicate their preferences regard-
ing life-sustaining treatments and guide their future treatment.79 

As in the “brain death” debate, one might be tempted to 
conclude that recognition of rights to forgo life-sustaining treat-
ment indicate that the “natural death” debate had run its course by 
the mid-1990s.80 Once again, however, that conclusion would be 
premature. The case of another young woman, Theresa Marie 
(Terri) Schiavo, revealed deep disagreement about end-of life care 
choices.81 In 1990, Terri Schiavo suffered a cardiac arrest, was resus-
citated, and was hospitalized.82 Like Karen Ann Quinlan, Terri suf-
fered severe anoxic brain damage and some months later received 
a diagnosis of persistent vegetative state.83 Although Terri was able 
to breathe without assistance, she required medically-provided tube 
feeding for nutritional support.84 In 1998, Terri’s husband Michael, 
who had also been appointed her legal guardian, sought and ob-
tained a court order to remove her feeding tube and discontinue 
nutritional support.85 Terri’s parents, Robert and Mary Schindler, 
strongly opposed this action and obtained a court order to reinstate 
nutritional support.86 These events marked the beginning of a very 
public and bitter six-year legal battle between Terri’s husband and 

 
 77. Meisel, supra note 76, at 325–26; Wolf et al., supra note 3, at 678. 
 78. See Cruzan, 110 S. Ct. at 2852; see also Meisel, supra note 75, at 322–23. 
 79. See Meisel, supra note 76, at 324–25. 
 80. Id. at 333. 
 81. M. Gregg Bloche, Managing Conflict at the End of Life, 352 NEW ENG. J. MED. 2371, 
2371–73 (2005). 
 82. Jay Wolfson, The Rule in Terri’s Case: An Essay on the Public Death of Theresa Marie 
Schiavo, 35 STETSON L. REV. 39, 41 (2005); Lois Shepherd, Terri Schiavo: Unsettling The Settled, 
37 LOY. U. CHI. L. J. 297, 301 (2006). 
 83. Kim Dayton, Standards for Health Care Decision-Making: Legal and Practical Considera-
tions, 3 UTAH L. REV. 1329, 1344 (2012); Wolfson, supra note 82, at 41. 
 84. Barbara A. Noah, The Role of Religion in the Schiavo Controversy, 6 HOUS. J. HEALTH 

L. & POL’Y 319, 320–21 (2006). 
 85. Id. at 321–22; Dayton, supra note 83, at 1344–45. 
 86. C. Christopher Hook & Paul S. Mueller, The Terri Schiavo Saga: The Making of a 
Tragedy and Lessons Learned, 80 MAYO CLINIC PROCS. 1449, 1450–51 (2005); Lawrence O. 
Gostin, Ethics, the Constitution, and the Dying Process: The Case of Theresa Marie Schiavo, 293 
JAMA 2403, 2403 (2005); Shepherd, supra note 82, at 298, 306–07. 
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her parents, including multiple court rulings, state and federal leg-
islation, and intervention by then Florida Governor Jeb Bush and 
then President George W. Bush.87 The Schiavo case, which was av-
idly reported by national media from 1998 until Terri’s death in 
2005, revealed deep and persistent public disagreement about end-
of-life care choices.88 Despite established legal rights, some physi-
cians still do not elicit or honor patients’ preferences regarding the 
use of life-sustaining treatment in specific medical conditions.89 

D.  The “Physician-Assisted Suicide” Debate 

The fourth prominent U.S. end-of-life care debate focused 
on a practice that was long called “physician-assisted suicide.”90 

i. The issue: Some terminally ill patients ask their physicians 
for assistance in hastening their deaths. Should physicians be per-
mitted to provide this assistance? 

ii. The status quo in 1970: There was virtually no public or 
professional discussion of this issue.91 

In 1990, Jack Kevorkian, a retired Michigan pathologist, 
publicly announced that he had helped Janet Atkins, a patient with 
Alzheimer’s disease, to end her life, using a “suicide machine” he 
had developed.92 Professional reaction to this announcement was 

 
 87. Gostin, supra note 86, at 2404–05. 
 88. David M. Shelton, Keeping End-Of-Life Decisions Away from Courts After Thirty Years of 
Failure: Bioethical Mediation As An Alternative For Resolving End-Of-Life Disputes, 31 HAMLINE L. 
REV. 105, 105–06 (2008). 
 89. Meisel, supra note 76, at 310–11. 
 90. Especially within the past decade, proponents of this practice have rejected the 
term “physician-assisted suicide.” These proponents argue that the practice is significantly 
different from suicide and that the negative connotations of the term “suicide” are there-
fore inappropriate. They recommend instead the use of more neutral terms like “physician 
aid in dying” and “physician-assisted death.” For a critique of the term “physician-assisted 
suicide,” see Timothy E. Quill et al., Responding to Patients Requesting Physician-Assisted Death: 
Physician Involvement at the Very End of Life, 316 JAMA 245, 245–46 (2016). Opponents of this 
practice, in contrast, argue that the negative connotations of the term “suicide” are appro-
priate and that the term ‘physician-assisted suicide’ should be retained; for an example of 
this position, see Y. Tony Yang & Farr A. Curlin, Why Physicians Should Oppose Assisted Suicide, 
315 JAMA 247, 247–48 (2016). 
 91. Ezekiel J. Emanuel, The History of Euthanasia Debates in the United States and Britain, 
121 ANNALS INTERNAL MED. 793, 797 (1994). 
 92. See generally JACK KEVORKIAN, PRESCRIPTION MEDICIDE: THE GOODNESS OF 

PLANNED DEATH (1991). 
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swift and harshly critical; multiple responses by prominent physi-
cians and ethicists condemned Kevorkian’s action.93 Public re-
sponses, however, were mixed, and vigorous national debate about 
this practice ensued.94 

In a 1994 state initiative, Oregon voters approved a “Death 
with Dignity Act” designed to legalize the practice of “physician-as-
sisted suicide.”95 After several legal challenges, and voter approval 
in a second initiative in 1996, Oregon became the first state to im-
plement a legal practice of physician-assisted suicide in 1997.96 Also 
in 1997, the U.S. Supreme Court handed down a pair of eagerly 
awaited decisions on this subject.97 In those decisions, the Court 
overturned federal appeals court rulings that patients had a funda-
mental constitutional right to assistance in suicide.98 Rather, the Su-
preme Court allowed individual states either to permit or prohibit 
this practice.99 As of June 2020, nine states and the District of Co-
lumbia have legalized the practice of “physician aid in dying” via 
provision of a prescription for a lethal medication to a terminally ill 
patient at the patient’s request.100 

E. The Futility Debate 

As noted above, the “natural death” debate focused on pa-
tient control over decisions to forgo life-sustaining treatments.101 
The last of the prominent U.S. end-of-life care debates also ad-
dressed patient control over life-sustaining treatments, but the fo-
cus this time was on obtaining, not forgoing desired treatments. 

i. The issue: May physicians refuse patient or surrogate deci-
sion-maker requests for life-sustaining treatments on the grounds 
that those treatments would be futile? 

 
 93. For a review of professional and public responses to Kevorkian, see Greg Pence, Dr 
Kevorkian and the Struggle for Physician-Assisted Dying, 9 BIOETHICS 62, 62–63 (1995). 
 94. See id. 
 95. ARTHUR EUGENE CHIN ET AL., DEP’T OF HUMAN RES., OR. HEALTH DIV., OREGON’S 

DEATH WITH DIGNITY ACT: THE FIRST YEAR’S EXPERIENCE 1 (1999). 
 96. Purvis, supra note 34, at 80. 
 97. Vacco v. Quill, 521 U.S. 793, 796 (1977); Washington v. Glucksberg, 521 U.S. 702, 
705 (1997). 
 98. Vacco, 521 U.S. at 796; Washington, 521 U.S. at 705. 
 99. Vacco, 521 U.S. at 796; Washington, 521 U.S. at 705. 
 100. Physician-Assisted Suicide Fast Facts, CNN (June 11, 2020, 2:59 PM), 
https://www.cnn.com/2014/11/26/us/physician-assisted-suicide-fast-facts/index.html. 
 101. Charles L. Sprung et al., Changes in Forgoing Life-Sustaining Treatments in the United 
States: Concern for the Future, 71 MAYO CLINIC PROC. 512, 512 (1996). 
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ii. The status quo in 1970: There is no evidence that disa-
greements of this kind existed until the mid-1980s.102 

Beginning in the late 1980s, physicians and commentators 
began to assert physicians’ rights to refuse to provide treatments 
that they deemed to be futile, in response to patient and surrogate 
requests for initiating or continuing aggressive treatments.103 These 
assertions met with prompt replies arguing that appeal by physi-
cians to futility judgments to deny requests for life-sustaining treat-
ment was unjustified.104 A long period of vigorous debate followed, 
with some two thousand articles on futility published in the medical 
literature indexed in the PubMed database between 1990 and 
2010.105 

Multiple articles during this period proposed definitions of 
medical futility and criteria for concluding that a treatment is fu-
tile.106 A widely-read 1999 report of the American Medical Associa-
tion’s Council on Ethical and Judicial Affairs, however, concluded 
that “a fully objective and concrete definition of futility is unattain-
able.”107 Given the inability to achieve consensus on a definition of 
futility, this American Medical Association report proposed a “fair 
process approach” to resolving futility disputes.108 Also in 1999, the 
state of Texas enacted a statute that established a procedure physi-
cians and hospitals could follow for addressing disputes with pa-
tients or their surrogates about the use of life-sustaining treat-
ments.109 Following the process described in this Texas statute 

 
 102. Robert L. Fine, Medical Futility and the Texas Advance Directives Act of 1999, 13 
BAYLOR U. MED. CTR. PROC. 144, 145 (2000). 
 103. See, e.g., id.; Leslie J. Blackhall, Must We Always Use CPR?, 317 NEW ENG. J. MED. 
1281, 1282–84 (1987); Tom Tomlinson & Howard Brody, Ethics and Communication in Do-
Not-Resuscitate Orders, 318 NEW ENG. J. MED. 43, 43 (1988).  
 104. See, e.g., John D. Lantos et al., The Illusion of Futility in Clinical Practice, 87 AM. J. 
MED. 81, 81 (1989); Robert D. Truog et al., The Problem with Futility, 326 NEW ENG. J. MED. 
1560, 1560–64 (1992). 
 105. Search Results for Medical Futility, NAT’L LIBR. MED., https://pub-
med.ncbi.nlm.nih.gov (search “medical futility” then select “Timeline” and narrow results 
from 1990 to 2010). 
 106. See, e.g., Lawrence J. Schneiderman et al., Medical Futility: Its Meaning and Ethical 
Implications, 112 ANNALS INTERNAL MED. 949, 949–54 (1990); Baruch A. Brody & Amir 
Halevy, Is Futility a Futile Concept?, 20 J. MED. & PHIL. 123, 127–28 (1995). 
 107. Council on Ethical & Jud. Aff., Am. Med. Ass’n, Medical Futility in End-of-Life Care, 
281 JAMA 937, 938 (1999). 
 108. Id. at 939–40. 
 109. TEX. HEALTH & SAFETY CODE ANN. § 166.046 (West 2019).  
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provides immunity from liability for withholding or withdrawing 
life-sustaining treatments without patient or surrogate consent.110 

The role of appeals to futility in making medical treatment 
decisions remains a matter of debate in 2020.111 There is general 
consensus that physicians are not obligated to offer or provide 
clearly futile treatments, but no consensus on substantive general 
criteria for futility or on appropriate procedures to resolve futility 
disputes.112 

Controversy over the value of recent Right to Try legislation 
can be viewed as a specific instance of the ongoing futility debate.113 
This legislation provides an avenue for patients to request investiga-
tional treatments that they may hope or believe will prolong their 
lives. That hope or belief may not be well founded, however. When 
patients request investigational treatments, physician investigators 
and pharmaceutical and medical device developers must decide 
whether to honor or deny those requests, presumably based at least 
in part on their assessment of the requested treatments’ prospects 
for benefitting or harming those patients.114 

IV. THE CLAIMS REVISITED, AND FUTURE CONSIDERATIONS 

This article began with an assertion of three bold claims. I 
return now to those three claims and to brief consideration of the 
future of the end-of-life care debates described above. 

A. The Claims Revisited 

Claim 1. End-of-life care options in the United States have 
undergone an almost total transformation over the past half century. 

 
 110. TEX. HEALTH & SAFETY CODE ANN. § 166.045 (West 2019). 
 111. Laura Miller-Smith et al., Palliative care: Medically futile and potentially inappropriate 
therapies of questionable benefit, UPTODATE (July 29, 2020), https://www.uptodate.com/con-
tents/palliative-care-medically-futile-and-potentially-inappropriate-therapies-of-questiona-
ble-benefit. 
 112. Nancy S. Jecker, Medical Futility, U. WASH. MED. DEP’T BIOETHICS & HUMANS., 
https://depts.washington.edu/bhdept/ethics-medicine/bioethics-topics/articles/medi-
cal-futility (last visited Aug. 29, 2020). 
 113. Dylan Scott, “Right-to-try,” the controversial plan to help the terminally ill that just passed 
the House, explained, VOX, (Mar. 22, 2018, 8:15 AM), https://www.vox.com/policy-and-poli-
tics/2018/3/13/17113690/right-to-try-laws-congress. 
 114. Goldwater Inst., Federal Right to Try: Questions and Answers, RIGHT TO TRY (June 21, 
2018), http://righttotry.org/wp-content/uploads/2018/06/RTT-QA-6-21-2018.pdf. 



MOSKOP_TOPUBLISH (1).DOCX (DO NOT DELETE) 10/28/2020  1:45 AM 

220         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:1 

The status of end-of-life care in 1970 in the United States, as 
described in Part II above, can be summarized as follows: 

i. Very few effective life-sustaining treatments were availa-
ble.115 

ii. There was no established right to refuse life-sustaining 
treatments.116 

iii. There was no formal mechanism for requesting access to 
investigational treatments.117 

iv. Hospice care services did not exist.118 
v. Palliative care services did not exist.119 
vi. The practice of physician aid in dying, also known as phy-

sician-assisted suicide, did not exist.120 
vii. The practice of hastening death by voluntarily stopping 

eating and drinking was still virtually unknown in the Western 
world.121 

All of the above assertions are no longer accurate today.122 
That is, I contend, a virtually total transformation! 

Claim 2. Controversies over end-of-life care played the leading 
role in launching the field of American bioethics. 

As described above, the abortion, “brain death,” and “natu-
ral death” debates of the late 1960s and 1970s, together with news 
reports of the abuse of human research subjects in the Tuskegee 
syphilis studies, focused explicit and sustained public and profes-
sional attention, for the first time, on moral issues in health care.123 
The academic field of bioethics emerged to examine those moral 
issues in end-of-life care and to help health care professionals and 
trainees engage in careful moral reasoning about the clinical ethics 

 
 115. See Alexander Morgan Capron, Looking Back at Withdrawal of Life-Support Law and 
Policy to See What Lies Ahead for Medical Aid-in-Dying, 92 YALE J. BIOLOGY & MED. 781, 782 

(2019). 
 116. See Charles L. Sprung et al., Changes in Forgoing Life-Sustaining Treatments in the 
United States: Concern for the Future, 71 MAYO CLINIC PROCS. 512, 512 (1996). 
 117. Jonathan J. Jarow et al., Overview of FDA’s Expanded Access Program for Investigational 
Drugs, 51 THERAPEUTIC INNOVATION & REGUL. SCI. 1, 1 (2017). 
 118. Joy Buck, Reweaving a Tapestry of Care: Religion, Nursing, and the Meaning of Hospice, 
1945-1978, 15 NURSING HIST. REV. 113, 129 (2006). 
 119. Connor, supra note 30, at 89. 
 120. See David Orentlicher, Aging Populations and Physician Aid in Dying: The Evolution of 
State Government Policy, 48 IND. L. REV. 111, 111–113 (2014). 
 121. Ivanović et al., supra note 35, at 2. 
 122. Lee, supra note 7, at 98–99. 
 123. MOSKOP, supra note 3, at 16, 19–20. 
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questions they confront.124 Clear evidence for the emergence of the 
field of bioethics at this time can be found in the establishment of 
bioethics professional societies, scholarly journals, and teaching 
programs in universities and professional schools.125 

Claim 3. Controversies over end-of-life care remain the most 
visible, and some of the most vexing, issues in bioethics in the United 
States today. 

Prompted initially by the debates described above, major 
U.S. newspapers and newsmagazines now feature news stories and 
analyses of end-of-life care issues in virtually every issue.126 Daily at-
tention to the controversial moral issues posed by worldwide efforts 
to limit the death toll of the current COVID-19 pandemic is a prom-
inent example of the high visibility of end-of-life care.127 Ethical is-
sues in end-of-life care are also featured in a number of best-selling 
U.S. books; recent examples include Atul Gawande’s Being Mortal, 
Paul Kalanithi’s When Breath Becomes Air, and Kate Bowler’s Every-
thing Happens for a Reason, And Other Lies I’ve Loved.128 These multi-
ple sources illustrate the visibility of end-of-life care issues, and the 
persistence of the end-of-life care debates described above provide 
persuasive evidence of their complexity.129 

B. A Look Ahead 

What does the future hold for the five moral and public pol-
icy debates over end-of-life care described above? I conclude with 
tentative predictions about each debate. 

i. The Abortion Debate: Because opposing positions on 
abortion are typically based on metaphysical and moral beliefs that 
are both deeply held and in conflict with one another,130 the moral 
debate over abortion remains intractable, with no clear resolution 
 
 124. Id. at 17. 
 125. For more information about the emergence of bioethics as a field of scholarly in-
quiry, see id. at 20–21.  
 126. Lee, supra note 7, at 100. 
 127. Natalie Pattison, End-of-Life Decisions and Care in the Midst of a Global Coronavirus 
(COVID-19) Pandemic, 58 INTENSIVE & CRITICAL CARE NURSING 1, 1 (2020). 
 128. See ATUL GAWANDE, BEING MORTAL: MEDICINE AND WHAT HAPPENS IN THE END 1 

(2014); PAUL KALANITHI, WHEN BREATH BECOMES AIR 43 (2016). See generally KATE BOWLER, 
EVERYTHING HAPPENS FOR A REASON, AND OTHER LIES I’VE LOVED (2018). 
 129. See GAWANDE, supra note 128, at 1; KALANITHI, supra note 127, at 42; BOWLER, supra 
note 128. 
 130. See, e.g., Robert P. George, Public Reason and Political Conflict: Abortion and Homosex-
uality, 106 YALE L. J. 2475, 2488, 2491, 2495 (1997). 
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in sight. As mentioned above, pending U.S. Supreme Court review 
of legal challenges to recently enacted, highly restrictive state abor-
tion statutes131 may result in further erosion or rejection of the con-
stitutional abortion rights recognized in Roe v. Wade nearly half a 
century ago. 

ii. The “Brain Death” Debate: Empirical questions about the 
accuracy of current methods for determining death by neurologic 
criteria, as well as ontological and moral questions about what con-
stitutes human death, are likely to continue.132 Despite rejection of 
“brain death” by some Americans,133 however, the legal consensus 
that death can be determined by neurologic criteria has strong sup-
port and is unlikely to change.134 

iii. The “Natural Death” Debate: Long-established legal 
rights to refuse life-sustaining treatments are routinely honored, 
but personal preferences regarding end-of-life care remain highly 
variable, and many patients and families have misconceptions and 
express suspicion about the goals and values of hospice and pallia-
tive care.135 

iv. The “Physician-Assisted Suicide” Debate: Legalization of 
this practice is likely in a number of other western and northeastern 
states, but unlikely in the South and Midwest, due to strong faith-
based opposition to the practice in those regions.136 

v. The Futility Debate: Few, if any, states are likely to follow 
Texas’ example in giving hospitals and physicians a statutory pro-
cess enabling unilateral withdrawal of life-sustaining treatment, 

 
 131. See Nash, supra note 43, at 497–99. 
 132. See, e.g., David M. Greer et al., Variability of Brain Death Determination Guidelines in 
Leading US Neurologic Institutions, 70 NEUROLOGY 284, 284, 288 (2008); Ines Testoni et al., 
The Ontological Representation of Death: A Scale to Measure the Idea of Annihilation Versus Passage, 
71 J. DYING & DEATH 60, 68 (2015). 
 133. David Debolt, More families now challenging doctors’ brain-death diagnoses, SEATTLE 

TIMES (May 18, 2016, 11:25 PM), https://www.seattletimes.com/nation-world/more-fami-
lies-now-challenging-doctors-brain-death-diagnoses. 
 134. See Capron, supra note 47, at 1245. 
 135. See, e.g., Cindy L. Cain et al., Culture and Palliative Care: Preferences, Communication, 
Meaning, and Mutual Decision Making, 55 J. PAIN & SYMPTOM MGMT. 1408, 1408–09, 1411 
(2018). 
 136. See, e.g., Farr A. Curlin et al., To Die, to Sleep: US Physicians’ Religious and Other Objec-
tions to Physician-Assisted Suicide, Terminal Sedation, and Withdrawal of Life Support, AM. J. HOSP. 
PALLIATIVE CARE 112, 112, 117–18 (2008). 



MOSKOP_TOPUBLISH (1).DOCX (DO NOT DELETE) 10/28/2020  1:47 AM 

2020] SETTING THE STAGE 223 

with immunity from liability for that action.137 Individual physicians 
will nevertheless continue to refuse patient and surrogate requests 
for aggressive treatments in circumstances where there is clear evi-
dence of the ineffectiveness or harmfulness of those treatments. 

These five longstanding moral and public policy debates 
have been joined, in recent years, by several additional debates. 
One such debate addresses issues of resource allocation for life-sus-
taining treatments.138 As the cumulative costs of the U.S. health care 
system continue to increase, both private and public payers for 
health care services confront difficult choices in funding those ser-
vices.139 Given those growing cost pressures, must public and private 
health insurance programs cover new and very expensive treat-
ments for advanced disease, even if those treatments offer only 
modest benefits? A related debate is the subject of this journal issue: 
Does recent Right to Try legislation provide essential or valuable 
access to investigational products for patients with life-threatening 
diseases, especially when there is no effective treatment for those 
diseases? The other articles in this issue of the Journal provide de-
tailed analysis and evaluation of this debate. 

 

 
 137. See TEX. HEATH & SAFETY CODE ANN. §§ 166.001–166.209 (West 2019); Robert D. 
Truong, Counterpoint: The Texas Advance Directives Act is Ethically Flawed: Medical Futility Dis-
putes Must be Resolved by a Fair Process, 136 CHEST J. 968, 970 (2009). 
 138. See Adrian Furnham, Factors Relating to the Allocation of Medical Resources, 11 J. SOC. 
BEHAV. & PERSONALITY 615, 615 (1996). 
 139. See, e.g., Sean D. Sullivan et al., Health Technology Assessment in Health-Care Decisions 
in the United States, 12 INT’L SOC’Y PHARMAECONOMICS & OUTCOMES RES. S39, S42-S43 
(2009). 
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