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SURVIVING THE COVID-19 PANDEMIC OF 2020: 
A CONSTITUTIONAL AND POLICY REVIEW OF 

INVOLUNTARY MEDICAL QUARANTINE 

ANDRES F. QUINTANA† AND MIKAYLA R. 
QUINTANA†† 

he unremitting Coronavirus 2019 (“COVID-19”) crisis of 2020 
continues to engulf our national consciousness. The World 

Health Organization (“WHO”), the United States Centers for Dis-
ease Control and Prevention (“CDC”), and individual states recog-
nize that the world faces a life-threatening pandemic caused by the 
emerging COVID-19 virus, the respiratory disease originating from 
the novel coronavirus SARS-CoV-2.1 As this highly contagious, com-
municable disease steadily sweeps across the world, the United 
States is among the nations scrambling to cope with the virus’s cat-
astrophic economic, social, and political impact. Governors and 
mayors nationwide have declared States of Emergency and issued 
“Shelter-In-Place Orders.”2 As reports forecast COVID-19’s 

 
          † Andres F. Quintana, Esq., B.A., University of California at Berkeley, J.D., University 
of California at Berkeley School of Law.  
         †† Mikayla R. Quintana, B.S. candidate, Boston College. 
 1. The World Health Organization (“WHO”), an agency of the United Nations 
(“UN”), coordinates research and health programs among its member countries. “Alt-
hough other UN organizations play a role in monitoring and attending to international 
health, it is the WHO that provides leadership in international health law.” N. Pieter M. 
O’Leary, Cock-a-Doodle-Doo: Pandemic Avian Influenza and the Legal Preparation and Conse-
quences of an H5N1 Influenza Outbreak, 16 HEALTH MATRIX 511, 524 (2006). According to 
the WHO communiqué of March 11, 2020: “WHO has been assessing this outbreak around 
the clock and we are deeply concerned both by the alarming levels of spread and severity, 
and by the alarming levels of inaction. We have therefore made the assessment that COVID-
19 can be characterized as a pandemic.” WHO Director-General’s opening remarks at the media 
briefing on COVID-19-11 March 2020, WORLD HEALTH ORG. (Mar. 11, 2020), 
https://www.who.int/director-general/speeches/detail/who-director-general-s-opening-
remarks-at-the-media-briefing-on-covid-19---11-march-2020. 
 2. See, e.g., At Novel Coronavirus Briefing, Governor Cuomo Declares State of Emergency to 
Contain Spread of Virus, N.Y. STATE GOVERNOR’S OFF. (Mar. 7, 2020), 
https://on.ny.gov/2TKzIoz; De Blasio Declares State of Emergency in NYC, and Large Gatherings 
Are Banned, N.Y. TIMES (Mar. 12, 2020), https://www.nytimes.com/2020/03/12/nyre-
gion/coronavirus-new-york-update.html. 
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continual proliferation and a protracted timeline for achieving a 
viable vaccine,3 it remains a matter of time before public sentiment 
and preoccupation navigates towards broader medical quarantine 
measures. While the term “quarantine” has a definitive medical con-
notation,4 the term, pragmatically, concerns only two public op-
tions: voluntary medical quarantine and, the primary focus of this 
Article, involuntary medical quarantine. The latter constitutes the 
coercive separation and complete restriction on the movement of 
people who have been infected or exposed to COVID-19 but are not 
yet infirm.5 The former trusts the general public to willingly comply 
with quarantine laws and follow government premonitions about 
the laden risks of domestic and overseas travel, group gatherings, 
unsanitary contacts, and other similar events, all in conjoint effort 
to curb the community spread of COVID-19.6 Not surprisingly, vic-
tims who become infected or exposed to COVID-19 have freely re-
sorted to a motley of voluntary quarantine measures, ranging from 
self-imposed confinement to one’s abode (sometimes known as 
“shelter-in-place”),7 curfews, or hospital admissions hoping to re-
ceive specialized medical treatment, to lesser restrictions designed 
to proscribe an individual from engaging in certain societal activi-
ties like attending school or going to work.8 

History, if not common prudence, dictates that not all civil-
ians are ready to willingly forsake their individual civil liberties in 
favor of a public benefit or collective good. This may be particularly 
true among members of the general public who have not 

 
 3. See Aria Bendix, Don’t expect a coronavirus vaccine before the election – here’s the likely 
timeline according to doctors, government officials, and analysts, BUS. INSIDER (Sept. 9, 2020, 5:35 
PM), https://www.businessinsider.com/experts-predict-coronavirus-vaccine-timeline-2021-
after-election-2020-9. 
 4. Quarantine and Isolation, CDC (Jan. 27, 2020), https://www.cdc.gov/quaran-
tine/quarantineisolation.html (“Quarantine separates and restricts the movement of peo-
ple who were exposed to a contagious disease to see if they become sick.”). 
 5. See Neil MacFarquhar, Can You Be Forced to Quarantine or to Stay Home? Your Ques-
tions, Answered, N.Y. TIMES (July 1, 2020), https://nyti.ms/2y6C34U. 
 6. See id. 
 7. Essentially an order requiring residents in affected areas to stay inside their homes. 
See, e.g., Romeo v. Gen. Chem. Corp., 922 F. Supp. 287, 290 (N.D. Cal. 1994). 
 8. See KATHLEEN S. SWENDIMAN & JENNIFER K. ELSEA, CONG. RSCH. SERV., RL33201, 
FEDERAL AND STATE QUARANTINE AND ISOLATION AUTHORITY CRS-2 (2007) (quoting Ed-
ward A. Fallone, Preserving the Public Health: A Proposal to Quarantine Recalcitrant AIDS Carriers, 
68 B.U. L. REV. 441, 460–61 (1988)); Jason W. Sapsin, Public Health Legal Preparedness Briefing 
Memorandum #4: Overview of Federal Quarantine Authority, CTR. FOR L. & PUB.’S HEALTH GEO. 
& JOHNS HOPKINS UNIVS. at 7 (Dec. 11, 2002). 
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contracted this disease and thus may perceive little or no reason for 
their quarantine.9 Indeed, whether constrained by onerous finan-
cial burdens or galvanized by personal convictions, the most contu-
macious group of people likely to resist involuntary medical quar-
antine will be “asymptomatic carriers” of COVID-19; that is, 
individuals who unwittingly acquire and circulate the COVID-19 vi-
rus, transmit the virus to another, but manifest no apparent evi-
dence of this communicable disease.10 In fact, protests responding 
to states’ decisions to require face masks and enforce “Stay at 
Home” orders demonstrated the increasing distress and backlash 
within the general population to quarantine measures.11 

Involuntary medical quarantine has thus become the pri-
mary method to restrain these asymptomatic COVID-19 carriers 
from venturing into the public and spreading the disease. Never-
theless, this coercive measure is considered unsavory. Without 
mincing words, involuntary medical quarantine is regarded as the 
most primeval measure of government action meant to tackle dis-
ease dispersion in the name of public protection.12 However, as 
drastic and inequitable as involuntary quarantine may seem, it has 
been medically effective and a classic tool in aggressing communi-
cable diseases throughout early American history.13 

Now that there is demonstrated necessity to implement in-
voluntary medical quarantine to curb the accelerated transmission 
of COVID-19, compelling due process and equal protection issues 
under the U.S. Constitution have been rekindled.14 The balance be-
tween an individual’s civic responsibility to protect other members 
of society and our country’s expanding obligation to respect and 
uphold the individual rights, liberties, and autonomy of our 
 
 9. See generally Ernest B. Abbott, Law, Federalism, the Constitution, and Control of Pan-
demic Flu, 9 ASIAN-PAC. L. & POL’Y J. 185, 195–96 (2008). 
 10. See Kapuschinsky v. United States, 248 F. Supp. 732, 746 n.16 (D.S.C. 1966); see also 
Christine Coughlin, Public Health Policy: Revisiting the Need for a Compensation System for Quar-
antine to Maximize Compliance, 7 WAKE FOREST J. L. & POL’Y 415, 433−34 (2017). 
 11. Tommy Beer, Anti-Mask Rallies Continue In U.S. Amid Rising Coronavirus Cases And 
Deaths, FORBES (July 16, 2020), https://www.forbes.com/sites/tom-
mybeer/2020/07/16/anti-mask-rallies-continue-in-us-amid-rising-coronavirus-cases-and-
deaths/#69b0c02f2246. 
 12. Wendy E. Parmet, AIDS and Quarantine: The Revival of an Archaic Doctrine, 14 
HOFSTRA L. REV. 53, 54 (1985). 
 13. For a general history of quarantine in early American history, see id. at 55–59. 
 14. See, e.g., Scott Bomboy, Constitutional powers and issues during a quarantine situation, 
NAT’L CONST. CTR. CONST. DAILY (Mar. 13, 2020), https://constitution-
center.org/blog/constitutional-powers-and-issues-during-a-quarantine-situation. 
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citizenry is complex and evolving. This legal calculus may become 
more intensified as public health officials find themselves con-
fronted with threats of uncertain origin, magnitude, and risk. It is 
beyond cavil that medical quarantine has deprived, and will de-
prive, a person of his or her liberty and thus inevitably impair fun-
damental rights. The most obvious rights are the encroachment on 
the individual’s fundamental right to travel,15 “freedom of move-
ment, right of free association, possibly freedom of religion and al-
most surely restricting freedom of assembly.”16 

Contrary to the developing world, the United States argua-
bly has not confronted a countrywide infectious disease epidemic 
since the 1918 Influenza Outbreak. It remains unclear whether our 
current legal architecture for coordinating, imposing, and enforc-
ing medical quarantine has been adequately modernized to jibe 
with changing cultural and social zeitgeists with a larger, more mo-
bile, better informed, and highly diverse populace.17 Moreover, 
based on media reports and perceived political wrangling, there are 
serious reasons to question whether state and federal governments 
are adequately equipped to cogently or cooperatively deploy medi-
cal quarantine to curtail the community spread of COVID-19.18 

As of the time of this publication, involuntary medical quar-
antine laws to specifically deal with the COVID-19 pandemic have 
not yet been enacted, much less any constitutional challenges 
thereto. A constitutional challenge of involuntary medical quaran-
tine laws would undoubtedly present novel legal issues and force 
state Supreme Courts and the U.S. Supreme Court to venture into 
uncharted legal waters. 

Part I of this Article summarizes what we currently know 
about COVID-19. Part II summarizes the last major pandemic that 

 
 15. KATHLEEN S. SWENDIMAN & NANCY L. JONES, CONG. RSCH. SERV., R40560, THE 

2009 INFLUENZA PANDEMIC: SELECTED LEGAL ISSUES 9 (2009), 
http://www.fas.org/sgp/crs/misc/R40560.pdf. 
 16. Christopher Ogolla, Non-Criminal Habeas Corpus for Quarantine and Isolation Den-
tainees: Serving the Private Right or Violating Public Policy?, 14 DEPAUL J. HEALTH CARE L. 135, 
136 (2011). 
 17. See Parmet, supra note 12, at 54–55. 
 18. See, e.g., Pete Williams, Can the federal government order a national quarantine?, NBC 

NEWS (Mar. 17, 2020, 3:09 PM), https://www.nbcnews.com/politics/politics-news/can-fed-
eral-government-order-national-quarantine-n1162036; Brian Naylor, Fact Check: A Blanket 
National Quarantine Is Likely Not Legal, NAT’L PUB. RADIO (Apr. 2, 2020, 5:00 AM), 
https://www.npr.org/2020/04/02/825293201/a-president-is-not-able-to-order-a-national-
quarantine-experts-say. 



QUINTANA_TOPUBLISH (5).DOCX (DO NOT DELETE) 1/22/2021  5:59 PM 

2021] INVOLUNTARY MEDICAL QUARANTINE 331 

the United States faced—the 1918 Influenza Outbreak—and re-
marks on the similarities and differences between our nation’s re-
sponses to that outbreak and the COVID-19 pandemic. Parts III and 
IV analyze the legal authorities to impose quarantine and its consti-
tutional limitations through the prism of substantive and proce-
dural due process protections. Further, these parts try to predict 
how an ideologically divided U.S. Supreme Court might balance 
equal protection and due process law with the need to protect indi-
vidual freedoms. Finally, Part V of this Article considers the mental 
and emotional consequences of involuntary quarantine. 

I. COVID-19: METHOD OF INFECTION, SYMPTOMS, AND 

DIAGNOSIS 

To address the legal questions related to COVID-19, one 
must have a cursory understanding of what scientists, public health 
officials, lawyers, and humanity are up against. Without knowing the 
details of COVID-19, one cannot adequately prepare or combat the 
virus. There are many scientific unknowns about the COVID-19 vi-
rus,19 even as the world’s premier infectious disease specialists in-
tensify their development of treatments and vaccines.20 The current 
medical literature tells us that COVID-19 was initially detected in 
December of 2019, in Wuhan City, Hubei Province, China, a major 
transportation hub.21 Based on the large number of infected adults 
that were exposed to the wet animal market of Wuhan City, China, 
where live animals are routinely sold, medical experts suggest that 
the COVID-19 pathogen infection in humans occurred through 

 
 19. Dave Mosher et al., 11 critical questions about the coronavirus that remain unanswered, 
6 months after the first cases were reported, BUS. INSIDER (June 30, 2020, 6:56 PM), 
https://www.businessinsider.com/coronavirus-covid-19-questions-mortality-origins-cause-
unknowns-2020-3.  
 20. See Coronavirus Vaccine Tracker, N.Y. TIMES (Sept. 18, 2020), https://www.ny-
times.com/interactive/2020/science/coronavirus-vaccine-tracker.html.  
 21. Tanu Singhal, A Review of Coronavirus Disease-2019 (COVID-19), 87 INDIAN J. 
PEDIATRICS 281, 282 (2020); Shajeea Arshad Ali et al., The outbreak of Coronavirus Disease 2019 
(COVID-19)—An emerging global health threat, 13 J. INFECTION & PUB. HEALTH 644, 644 
(2020). 
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zoonosis; that is, transmission from animals to humans.22 COVID-
19 was then spread by human-to-human interaction.23  

Without getting too deep into the pathological attributes of 
the virus, COVID-19 is caused by a novel coronavirus called Severe 
Acute Respiratory Syndrome Coronavirus 2 (SARS-CoV-2) as  its ge-
netic sequence is similar to the virus that caused Severe Acute Res-
piratory Syndrome (“SARS”).24 The fact that there are confirmed 
cases of community transmission signifies that this disease can 
spread without human contact.25 The symptoms of COVID-19 infec-
tion appear following an incubation period of about 5.2 days.26 The 
most common symptoms at onset of COVID-19 illnesses include 
cough, fever, fatigue, and shortness of breath,27 although less com-
mon symptoms may include headaches, hemoptysis, or diarrhea.28 
The period from the onset of COVID-19 symptoms to death has 
ranged from six to forty-one days with a median of fourteen days.29  

Person-to-person transmission occurs primarily through di-
rect contact with infected individuals or through respiratory drop-
lets produced and spread by an infected individual’s cough or 
sneeze.30 Transmission may also occur from asymptomatic individ-
uals and before an onset of symptoms.31 Studies have shown that 
some infected individuals can act as “super spreaders,”32 infecting 
 
 22. Coronavirus Disease 2019 (COVID-19) Situation Report–94, WORLD HEALTH ORG. 
(Apr. 23, 2020, 10:00 AM), https://www.who.int/docs/default-source/coronaviruse/situa-
tion-reports/20200423-sitrep-94-covid-19.pdf. 
 23. Hussin A. Rothan & Siddappa N. Byrareddy, The epidemiology and pathogenesis of 
coronavirus disease (COVID-19) outbreak, J. AUTOIMMUNITY 2 (2020); W. Graham Carlos et al., 
Novel Wuhan (2019-nCoV) Coronavirus, 201 AM. J. RESPIRATORY & CRITICAL CARE MED. P7, P7 
(2020). 
 24. Denise Jamieson et al., Obstetricians on the Coronavirus Disease 2019 (COVID-19) Front 
Lines and the Confusing World of Personal Protective Equipment, 135 OBSTETRICS & GYNECOLOGY 
1257, 1258 (2020); Ali et al., supra note 21, at 645. 
 25. See Coronavirus Disease 2019 (COVID-19), CTRS. FOR DISEASE CONTROL & 

PREVENTION, (Sept. 10, 2020) https://covid.cdc.gov/covid-data-tracker/?CDC_AA_ref 
Val=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fcases-up-
dates%2Fcases-in-us.html#cases. 
 26. Mary E. Wilson & Lin H. Chen, Travellers give wings to novel coronavirus (2019-nCoV), 
27 J. TRAVEL MED. 1, 1–2 (2020); Rothan & Byrareddy, supra note 23, at 2. 
 27. See, e.g., Symptoms of Coronavirus, Coronavirus Disease 2019 (COVID-19), CTRS. FOR 

DISEASE CONTROL & PREVENTION, https://www.cdc.gov/coronavirus/2019-
ncov/about/symptoms.html (May 13, 2020); Rothan & Byrareddy, supra note 23, at 2. 
 28. Jamieson et al., supra note 24, at 2. 
 29. Rothan & Byrareddy, supra note 23, at 2. 
 30. Id. at 3; Jamieson et al., supra note 24, at 1258. 
 31. Singhal, supra note 21, at 282. 
 32. Id. 
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large numbers of people.33 Severe COVID-19 cases have high mor-
tality rates—ranging from eight to twenty-five percent34—despite 
aggressive supportive measures including mechanical ventilation. 
Although all ages are susceptible, individuals most vulnerable to de-
veloping severe and critical disease include those of advanced age 
or with significant comorbid conditions, such as cardiovascular dis-
ease, chronic obstructive pulmonary disease, and hypertension.35 
Currently there are no antiviral vaccines proven to protect against 
or cure COVID-19 infections widely available to Americans.36 The 
only option presently available involves using broad-spectrum anti-
viral drugs that could weaken or constrict virus infection until a 
COVID-19 specific antiviral becomes available.37 

Medical reports indicate that under some circumstances, 
“droplets may travel more than six feet, depending on various fac-
tors such as expiratory effort, viscosity of the respiratory secretions, 
and air currents in the area.”38 Additionally, research has suggested 
that exhalations, sneezes, and coughs may create “turbulent gas 
clouds” that have the ability to travel longer distances.39 Infection 
may also result from contact with a surface contaminated with in-
fectious secretions and respiratory droplets.40 

The effects of COVID-19 have been nothing short of cata-
strophic. The public record is replete with references to the detri-
mental impact that community spread of COVID-19 has had, and 
continues to have, on medical care providers, doctors, staff, hospi-
tals, and other groups.41 The surge of COVID-19 cases has caused 

 
 33. Wilson & Chen, supra note 26, at 1; James Gallagher, Coronavirus super-spreaders: 
Why are they important?, BBC NEWS (Feb. 10, 2020), https://www.bbc.co.uk/news/health-
51447143. 
 34. Ohad Oren et al., Coronavirus Disease 2019 (COVID-19): Epidemiology, Clinical Spec-
trum and Implications for the Cardiovascular Clinician, AM. COLL. CARDIOLOGY (Apr. 6, 2020), 
https://www.acc.org/latest-in-cardiology/articles/2020/04/06/11/08/covid-19-epidemi-
ology-clinical-spectrum-and-implications-for-the-cv-clinician. 
 35. Id.; Singhal, supra note 21, at 281–82. 
 36. Rothan & Byrareddy, supra note 23, at 3; Singhal, supra note 21, at 284. 
 37. Rothan & Byrareddy, supra note 23, at 3. 
 38. Jamieson et al., supra note 24, at 1258. 
 39. Id. 
 40. Id. 
 41. See, e.g., Cornelia Griggs, A New York Doctor’s Coronavirus Warning: The Sky Is Falling, 
N.Y. TIMES (Mar. 19, 2020), https://www.nytimes.com/2020/03/19/opinion/coronavirus-
doctor-new-york.html; Lindsey Tanner, US hospitals brace for ‘tremendous strain’ from new virus, 
ASSOCIATED PRESS (Mar. 13, 2020), https://apnews.com/ 



QUINTANA_TOPUBLISH (5).DOCX (DO NOT DELETE) 1/22/2021  5:53 PM 

334         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:2 

mounting strains on our healthcare systems, including critical 
shortages of healthcare personnel, hospital beds, medical equip-
ment, and personal protective equipment.42 

II. REFLECTIONS OF THE 1918 INFLUENZA AND AMERICA’S 

RESPONSE TO COVID-19 

Quarantine chronicles back to antediluvian times and well 
Before the Common Era (“B.C.E.”)43 when, according to the Book 
of Leviticus, infirmed lepers (that is, the “unclean”) had to dwell 
alone in segregated habitats “outside the camp” during their infec-
tious period.44 Etymologically, the term “quarantine”—from the 
Latin quadraginta45—plainly means “forty days” and originates from 
the forty day quarantine period implemented centuries ago to pro-
tect European cities from ships potentially carrying the plague from 
entering a city’s port.46 Although nowadays the term “quarantine” 
is frequently associated with the term “isolation”—as in the catch-
phrase “Quarantine and Isolation”—they are distinctive. The CDC 
defines quarantine as the “separation and restriction of movement 
of persons who, while not yet ill, have been exposed to an infectious 

 
6c9b9686c4af21b9984341d330073979#:~:text=U.S.%20hospitals%20are%20set-
ting%20up,expected%20onslaught%20of%20coronavirus%20patients; Jason Lemon, New 
York Governor Asks Retired Doctors and Nurses to Sign Up and Be on Call Amid Coronavirus Crisis, 
NEWSWEEK (Mar. 17, 2020, 3:58 PM), https://www.newsweek.com/new-york-governor-asks-
retired-doctors-nurses-sign-call-amid-coronavirus-crisis-1492825; John Daley, Like Emergency 
Medicine Special Forces, Colorado Doctors and Nurses Get Ready To Combat Coronavirus, CPR NEWS 
(Mar. 15, 2020), https://www.cpr.org/2020/03/15/like-emergency-medicine-special-
forces-colorado-doctors-and-nurses-get-ready-to-combat-coronavirus. 
 42. Ctrs. for Disease Control & Prevention, Coronavirus Disease 2019 (COVID-19): Strat-
egies for Optimizing the Supply of Facemasks, https://www.cdc.gov/coronavirus/2019-
ncov/hcp/ppe-strategy/face-masks.html (June 28, 2020); Megan L. Ranney et al., Critical 
Supply Sources—The Need for Ventilators and Personal Protective Equipment during the COVID-19 
Pandemic, 382 NEW ENG. J. MED. 41, 41–42 (2020). 
 43. Before the Common Era (“B.C.E.”) and the Common Era (“C.E.”) are the equiv-
alent of B.C. and A.D., respectively. BC and AD, BCE and CE: What’s the Difference?, 
DRUIDE.COM (Dec. 2017), https://www.druide.com/en/reports/bc-and-ad-bce-and-ce-
whats-difference. 
 44. Leviticus 13:46; Parmet, supra note 12, at 55. 
 45. Parmet, supra note 12, at 55. 
 46. Id. at 55; See Joseph B. Topinka, Yaw, Pitch, and Roll: Quarantine and Isolation at 
United States Airports, 30 J. LEGAL MED. 51, 55–58 (2009); Felice Batlan, Law in the Time of 
Cholera: Disease, State Power, and Quarantines Past and Future, 80 TEMP. L. REV. 53, 62–63 
(2007); Ronald Elseberry, AIDS Quarantine in England and the United States, 10 HASTINGS 

INT’L & COMP. L. REV. 113, 115–16 (1986). 
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agent and therefore may become infectious.”47 Medical isolation, 
on the other hand, means “the separation of persons who have a 
specific infectious illness from those who are healthy and the re-
strictions of their movement to stop the community spread of that 
illness.”48 The latter confines a person who is already infected and 
ill with COVID-19;49 the former confines someone who is asympto-
matic and healthy.50 

Similar to quarantine measures found in Renaissance Eu-
rope, early America implemented quarantine laws to protect its pro-
vincial society from perceived health threats.51 During this period 
of American history, well before the advent of modern medicine, 
quarantine was assumed to be one of the most effective ways to pre-
vent the proliferation of infectious diseases.52 Since infectious dis-
eases like smallpox, influenza, and yellow fever were considered ex-
treme public health threats, involuntary medical quarantine 
ordinances meant to guard communities were seldomly challenged 
in court.53 But these measures worked. A cursory survey of Ameri-
can history supports the conclusion that the standardized use of 
quarantine was an efficacious strategy to combat the community 
spread of infectious diseases from American colonial times54 
through the early twentieth century.55 As our budding nation’s 
court system developed and challenges to quarantine gained some 
traction, court decisions rendered up and through World War I 

 
 47. Severe Acute Respiratory Syndrome: Fact Sheet on Isolation and Quarantine, CTRS. FOR 

DISEASE CONTROL & PREVENTION, http://www.cdc.gov/sars/quarantine/fs-isolation.html 
(last updated May 3, 2005). 
 48. Jennifer Jolly-Ryan, Balancing Interests and Risk of Error: What Quarantine Process Is 
Due after Ebolamania, 96 NEB. L. REV. 100, 102 (2017) (citing GEORGE ROSEN, A HISTORY OF 

PUBLIC HEALTH 64 (Johns Hopkins Univ. Press rev. ed. 1993, 2015) (1958)). 
 49. Id. 
 50. Id. 
 51. Laura K. Donohue, Biodefense and Constitutional Constraints, 4 U. MIAMI NAT’L SEC. 
& ARMED CONFLICT L. REV. 82, 94–110 (2014); Parmet, supra note 12, at 55–59; Elseberry, 
supra note 46, at 118; Batlan, supra note 46, at 64–65. 
 52. See Parmet, supra note 12, at 60; see also Batlan, supra note 46, at 63–65. 
 53. See Parmet, supra note 12, at 56–59; Batlan, supra note 46, at 64–67; Topinka, supra 
note 46, at 55; Donohue, supra note 51, at 132–44. 
 54. Parmet, supra note 12, at 55–59; Batlan, supra note 46, at 63. 
 55. See Parmet, supra note 12, at 56–59; Patricia C. Kuszler, Balancing the Barriers: Ex-
ploiting and Creating Incentives to Promote Development of New Tuberculosis Treatments, 71 WASH. 
L. REV. 919, 936 (1996). 
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consistently upheld the constitutionality of using quarantine as a 
public health measure.56 

In 1918, the world experienced the most calamitous pan-
demic of the twentieth century: the Influenza Outbreak of 1918, 
nicknamed the “Spanish Flu.”57 The virulent disease originated 
from an H1N1 virus that quickly spread throughout the world due 
to an increase in international travel during World War I, and con-
sequentially caused devastatingly high mortality rates in young 
healthy adults, pregnant women, and the elderly.58 Estimates of 
global infection and death rates vary due to the overwhelming na-
ture of the outbreak and inadequate recordkeeping.59 However, 
overall infection rates have been estimated at over one billion peo-
ple between 1918 and 1919,60 or approximately forty to fifty percent 
of the population.61 Due to the lack of vaccination and antibiotics 
to fight the onslaught, global efforts to contain the virus appeared 
through quarantine and isolation as well as an augmentation in san-
itation procedures commonly referred to as “Nonpharmaceutical 
Interventions.”62 

Many of the procedures introduced in the wake of the world-
wide crisis mirror the current regulations in response to the 
COVID-19 pandemic. In addition to the establishment of quaran-
tine rulings, there are other parallels between both pandemics, 
most notably in the treatment of the virus and the delivery of infor-
mation between the common person and the government. 

 
 56. See, e.g., Ex parte Martin, 188 P.2d 287, 291 (Cal. Ct. App. 1948); People ex rel. Bar-
more v. Robertson, 134 N.E. 815, 819 (Ill. 1922); Ex parte McGee, 105 Kan. 574, *16–17 
(Kan. 1919); Crayton v. Larabee, 116 N.E. 355, 359 (N.Y. 1917); see also Parmet, supra note 
12, at 60–69; Lawrence O. Gostin, The Future of Public Health Law, 12 AM. J.L. & MED. 461, 
465–66 (1987); Elseberry, supra note 46, at 133–37; Donohue, supra note 51, at 149–52. 
 57. Nicholas Bakalar, How (and How Not) to Battle Flu: A Tale of 23 Cities, N.Y. TIMES 
(Apr. 17, 2007), https://www.nytimes.com/2007/04/17/health/17flu.html. 
 58. History of 1918 Flu Pandemic, CDC (Mar. 21, 2018), https://www.cdc.gov/flu/pan-
demic-resources/1918-commemoration/1918-pandemic-history.htm; Jeffrey K. 
Taubenberger & David M. Morens, 1918 Influenza: the Mother of All Pandemics, 12 EMERGING 

INFECTIOUS DISEASES 15, 19 (2006). 
 59. O’Leary, supra note 1, at 519. For a further discussion of the 1918 Spanish Flu 
Pandemic, see id. at 519–21. 
 60. Id. at 520. 
 61. Id. 
 62. See generally WORLD HEALTH ORG., NON-PHARMACEUTICAL PUBLIC HEALTH 

MEASURES FOR MITIGATING THE RISK AND IMPACT OF EPIDEMIC AND PANDEMIC INFLUENZA 
(2019), https://apps.who.int/iris/bitstream/handle/10665/329438/9789241516839-
eng.pdf?ua=1. 
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First, each virus received a controversial nickname meant to 
shift blame with the rise of international panic and devastation: the 
Influenza Outbreak of 1918 was named the “Spanish Flu” since only 
Spain allowed the media to submit reports on its deadly progress.63 
Similarly, the COVID-19 pandemic was named the “Chinese Virus” 
by President Donald Trump due to the virus’ origin in China, and 
presumably to redirect anger at the viral outbreak away from the 
United States.64 Second, there was then, and similarly now, an ap-
parent disparity between what our nation’s leaders were declaring 
to the public and what was actually occurring. A year before the In-
fluenza of 1918 wreaked havoc on the world, President Woodrow 
Wilson pushed for the Sedition Act, which prevented people from 
saying or publishing anything that would negatively affect the coun-
try’s war efforts during World War I.65 According to historian and 
author of The Great Influenza: The Story of the Deadliest Plague in His-
tory, John Barry, “Wilson created what was called the Committee of 
Public Information. The architect of that committee said, ‘Truth 
and falsehood are arbitrary terms. The force of an idea lies in its 
inspirational value. It matters little if it is true or false.’”66 In other 
words, the government had jurisdiction to withhold information 
from the general population about the danger of the virus.67 As a 
result of misinformation, the virus spread uncontrollably, and the 
most significant deduction from the fallacies of the Influenza Out-
break of 1918 was the need to “tell the truth.”68 Finally, a lack of 
national quarantine regime may also have attributed to the Federal 
government’s incapacity to curb the spread of the Influenza Out-
break of 1918.69 

Over the past few months, the United States’ position on the 
COVID-19 pandemic has been criticized as inconsistent, to say the 
least. When COVID-19 first emerged in the United States, President 
Trump referred to COVID-19 as a “hoax” created by the 
 
 63. The 1918 flu pandemic, a cautionary tale, CBS NEWS (Mar. 8, 2020, 9:51 AM), 
https://www.cbsnews.com/news/the-1918-flu-pandemic-a-cautionary-tale. 
 64. Lauren Frias, Trump has a penchant for calling the coronavirus the ‘Chinese Virus’ or 
‘Kung Flu.’ Experts on Asian culture said the racist implications of the term divert attention from the 
disastrous US response., INSIDER (July 11, 2020, 11:04 AM), https://www.insider.com/experts-
trump-racist-names-for-coronavirus-distract-from-us-response-2020-7. 
 65. The 1918 flu pandemic, a cautionary tale, supra note 63. 
 66. Id. 
 67. See id. 
 68. Id. 
 69. See id. 
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Democrats.70 The rise of COVID-19 cases and deaths forced the fed-
eral government to reevaluate its official position regarding the 
pandemic to appear united against the virus that had taken over. 
One of the most significant pivots occurred when President Trump 
proclaimed himself to be a “wartime president” while concurrently 
shifting his rhetoric towards more military style diction.71 The tran-
sition to President Trump’s new approach aimed to affect American 
mentality towards the community spread of the virus, but also per-
mitted him to take more liberties with people’s individual rights. At 
a White House briefing, President Trump said, “[e]very generation 
of Americans has been called to make shared sacrifices for the good 
of the nation.”72 This hinted at the potential for an increase in fed-
eral government regulations that would push the nation closer to 
involuntary quarantine, while simultaneously inspiring nationalism 
in an effort to mask the infringement on individual freedoms within 
American democracy. Additionally, President Trump invoked the 
Defense Production Act in March of 2020, which allowed him to 
“influence private industries” to reclaim public support for his new 
hands-on response to COVID-19.73 He also held discussions within 
the Pentagon about increasing regulation and deploying the Na-
tional Guard and Reserve troops in order to “deliver food and med-
ical supplies to vulnerable populations, build temporary hospitals 
. . . and work with police to enforce curfews like they have in coastal 
areas facing hurricanes” if conditions worsened.74 

The Trump Administration has been further criticized for 
making mistakes similar to those of the past. When President 
Trump was questioned about COVID-19 testing in the United 
States, he stated “[w]e are testing tremendous numbers of people. 
We’re doing tremendous testing,” even though health experts 
acknowledged that the availability of tests fell significantly short of 
the demand.75 This apparent lack of federal government 
 
 70. Thomas Franck, Trump says the coronavirus is the Democrats’ ‘new hoax,’ CNBC (Feb. 
29, 2020, 3:14 PM), https://www.cnbc.com/2020/02/28/trump-says-the-coronavirus-is-the-
democrats-new-hoax.html. 
 71. Gabby Orr & Lara Seligman, Trump team’s new mission: Defend the ‘wartime president,’ 
POLITICO (Mar. 19, 2020, 4:30 AM), https://www.politico.com/news/2020/03/19/trump-
wartime-president-coronavirus-136892. 
 72. Id. 
 73. Id. 
 74. Id. 
 75. Nell Greenfieldboyce, FACT CHECK: Testing Not Meeting Demand Despite Trump’s 
Boasts, NPR (Mar. 26, 2020, 7:43 PM), https://www.npr.org/sections/coronavirus-live-
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transparency seemed to facilitate a general philistinism and misun-
derstanding regarding the significant and ongoing danger and im-
pact of COVID-19, notwithstanding the medical community’s sci-
ence-based guidance. Further, the Trump Administration was 
criticized for politicizing the wearing of face protection, contrary to 
the advice of health care workers.76 The Trump Administration’s 
anti-mask position has “undercut the effectiveness of [the] basic 
public health measure.”77 During the Influenza Outbreak of 1918, 
a lack of medical knowledge was the most significant obstacle in 
curtailing the pandemic.78 However, even in the early twentieth cen-
tury, health officials were cognizant of the importance of wearing 
masks, and several cities implemental mandatory masking ordi-
nances.79 Although medicine has advanced since 1918, a notable 
roadblock remains today: people’s unwillingness to comply with 
state and federal government orders to social distance and wear 
masks.80 This recent conduct demonstrates just how far people are 
willing to protect their civil liberties and freedoms over temporarily 
suspending them for the sake of protecting others. 

III. THE LEGAL CORNERSTONES OF QUARANTINE AUTHORITY 

Involuntary medical quarantine is constitutional under cer-
tain conditions.81 While there are many published state and federal 
cases affirming the government’s ability to involuntarily quarantine 
infected persons, these cases mostly predate World War II.82 As the 
U.S. Supreme Court has not substantively broached the subject of 
quarantine laws in eons, there are no contemporary, nationwide 

 
updates/2020/03/26/822271837/fact-check-testing-not-meeting-demand-despite-trumps-
boasts. 
 76. See Martha Kinsella et al., Trump Administration Abuses Thwart US Pandemic Response, 
BRENNAN CTR. FOR JUST. (Sept. 17, 2020), https://www.brennancenter.org/our-work/re-
search-reports/trump-administration-abuses-thwart-us-pandemic-response (last updated 
Sept. 29, 2020). 
 77. Id. 
 78. David Robson, Why the flu of 1918 was so deadly, BBC FUTURE (Oct. 30, 2018), 
https://www.bbc.com/future/article/20181029-why-the-flu-of-1918-was-so-deadly. 
 79. O’Leary, supra note 1, at 536–37. 
 80. See Abigail Censky, Heavily Armed Protesters Gather Again At Michigan Capitol to Decry 
Stay-At-Home Order, NPR (May 14, 2020, 10:01 AM), 
https://www.npr.org/2020/05/14/855918852/heavily-armed-protesters-gather-again-at-
michigans-capitol-denouncing-home-order; see also Beer, supra note 11. 
 81. Parmet, supra note 12, at 60 n.44, 61, 64 nn.73–74, 75. 
 82. See Parmet, supra note 12, at 61, 67. 
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legal guideposts or standards scrutinizing quarantine laws, much 
less ones that delve into involuntary quarantine programs upon 
which our polity can rely or recite.83 So, what would our ideologi-
cally divided U.S. Supreme Court do today? To gain an understand-
ing of how the U.S. Supreme Court might rule regarding the con-
stitutionality of involuntary quarantine laws, it makes sense to 
explore the potential root of quarantine authority: the U.S. Consti-
tution. 

A. Federal Quarantine Authority Through the 
Commerce Clause 

Although the U.S. Constitution preserves responsibility for 
public health to individual states,84 the federal authority for impos-
ing medical quarantine seems to nest deeply within a constitutional 
bedrock—the Commerce Clause.85 The Commerce Clause has be-
come the foundation for numerous laws enacted by Congress to 
regulate public health emergencies.86 During the first century of 
our nation, the Commerce Clause was used primarily to prevent dis-
criminatory state legislation.87 Then, Congress “ushered in a new 
era of federal regulation under the commerce power,”88 enacting 
the Interstate Commerce Act in 188789 and the Sherman Antitrust 
Act in 1890.90 Industrial development gave rise to a growing inter-
dependent national economy and greater federal regulation.91 

The Supreme Court cases that were decided during this 
“new era” delineated three general areas of regulation to which 

 
 83. See Mark Miller, Are quarantine orders constitutional?, PAC. LEGAL FOUND. (Apr. 10, 
2020), https://pacificlegal.org/are-quarantine-orders-constitutional. 
 84. Responsibilities in a Public Health Emergency, NAT’L CONF. STATE LEGISLATURES (Oct. 
29, 2014), https://www.ncsl.org/research/health/public-health-chart.aspx. 
 85. U.S. CONST. art. I, § 8. The Commerce Clause provides that Congress shall have 
the power “to regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes.” Id. at § 8, cl. 3; see also Brian Kamoie et al., Assessing Laws and Legal 
Authorities for Public Health Emergency Legal Preparedness, 36 J.L. MED. & ETHICS 23, 24 (2008). 
 86. U.S. CONST. art. I, § 8. The Commerce Clause emerged as the Framers’ response 
to the omission of any federal commerce power within the Articles of Confederation. The 
drafters of the Constitution were aware that they were preparing an instrument for the ages, 
not one suited only for the exigencies of that particular time. Gonzales v. Raich, 545 U.S. 1, 
16 (2005). 
 87. Raich, 545 U.S. at 16. 
 88. Lopez, 514 U.S. at 554. 
 89. Id. 
 90. Id. See Wickard v. Filburn, 317 U.S. 111, 121 (1942). 
 91. Raich, 545 U.S. at 16. 
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Congress’s Commerce Clause power extends. First, Congress may 
regulate the channels of interstate commerce.92 Second, Congress 
may regulate and protect the instrumentalities of interstate com-
merce, and persons or things engaged in interstate commerce.93 
Third, Congress may regulate activities that substantially affect in-
terstate commerce.94 Considering the broad scope of these catego-
ries, especially when calculated together, this means that Congress 
can enact sweeping legislation regulating interstate commerce that 
also applies to some noncommercial and intrastate activity as long 
as the legislation’s breadth is “necessary and proper for carrying 
into execution” Congress’s Commerce Clause power.95 

The Commerce Clause endows the federal government with 
the power to regulate interstate commerce; namely, to regulate 
commerce between foreign relations, the power to levy taxes, and 
the power to appropriate money for the public welfare. The Com-
merce Clause has also legitimized the federal government’s regula-
tion of individuals who enter the country or travel between states, 
including jurisdiction over interstate and foreign quarantine.96 The 
expansive nature of Congress’s power under the Commerce Clause 
was first recognized by the U.S. Supreme Court in 1824, through 
the instrumental voice of Chief Justice John Marshall writing for the 
Court in the first ever Commerce Clause case to reach the Supreme 
Court: Gibbons v. Ogden.97 Commerce power is the “power to regu-
late . . . to prescribe the rule by which commerce is to be governed. 
This power, like all others vested in Congress, is complete in itself, 
may be exercised to its utmost extent, and acknowledges no limita-
tions other than are prescribed in the constitution.”98 

The Court in Gibbons understood the regulatory nature of 
the Commerce Clause power vested by the U.S. Constitution to 
Congress, giving Congress the power to prescribe the rule by which 
commerce is to be governed for the purpose of protecting the 

 
 92. Perez v. United States, 402 U.S. 146, 150 (1971). 
 93. Id. 
 94. Id.; NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37 (1937). 
 95. U.S. CONST. art. I, § 8, cl. 18. See McCulloch v. Maryland, 17 U.S. 316, 422 (1819). 
 96. U.S. CONST. art I, § 8, cl. 1, 3, 8. See Jolly-Ryan, supra note 48, at 115; SWENDIMAN 

& ELSEA, supra note 8, at 4–5. 
 97. Gibbons v. Ogden, 22 U.S. 1 (9 Wheat. 1824). 
 98. Id. at 196. 
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country’s health system.99 The Court decreed that in any situation 
in which the regulatory spheres of federal and state authority and 
influence blurred and became conflicted, federal law trumps state 
law.100 The most immediate prescribed limitation lies in the lan-
guage of the Commerce Clause itself, which reaches only commerce 
“among the several States” and leaves the “exclusively internal com-
merce of a State” beyond Congress’s regulatory grasp.101 

Around the mid-1930s, beginning with NLRB v. Jones & 
Laughlin Steel Corp.,102 Congressional authority under the Com-
merce Clause further expanded.103 This marked the commence-
ment of the titular “modern era” of Commerce Clause jurispru-
dence.104 The cases which followed Jones & Laughlin, including 
other New Deal cases of United States v. Darby,105 United States v. 
Wrightwood Dairy Co.,106 and Wickard v. Filburn,107 greatly broadened 
Congress’s Commerce Clause power, particularly in its ability to reg-
ulate even local activities so long as they had a sufficient impact on 
interstate commerce.108 This doctrinal transformation “reflected a 
view that earlier Commerce Clause cases artificially had constrained 
the authority of Congress to regulate interstate commerce.”109 As 
Jones & Laughlin and its progeny made clear, intrastate, or local, 

 
 99. Id. at 116. According to Chief Justice John Marshall, “commerce” refers to more 
than just “traffic, to buying and selling, or the interchange of commodities.” Id. at 189. 
Commerce, instead, means “intercourse[,] . . . the commercial intercourse between na-
tions, and parts of nations, in all its branches,” so commerce comprehends both “naviga-
tion” and “the admission of vessels of one nation into the ports of the other.” Id. at 189–90. 
 100. See id. (overriding state act giving certain people a monopoly on steam navigation 
on the waters of New York for 30 years because federal law reigns supreme). 
 101. Id. at 195–96. 
 102. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 
 103. Lopez, 514 U.S. at 556. 
 104. Id. 
 105. United States v. Darby, 312 U.S. 100 (1941) (holding regulation of employment 
standards in production of goods touching interstate commerce was authorized under 
Commerce Clause). 
 106. United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942) (finding price regula-
tion of milk produced and sold intrastate was permissible under Commerce Clause). 
 107. Wickard v. Filburn, 317 U.S. 111 (1942) (holding it within the power of the Com-
merce Clause to regulate prices at which commodities in commerce are dealt and practices 
affecting such prices). 
 108. See New York v. United States, 505 U.S. 144, 158 (1992). 
 109. Lopez, 514 U.S. at 556. 
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activities were not immune from federal regulation if they are found 
to have a sufficient impact on interstate regulation.110 

From the New Deal period through the next five decades,111 
not a single federal legislative enactment was struck down as exceed-
ing Congress’s Commerce Clause power. Not until United States v. 
Lopez in 1995 did the Supreme Court affirm, in a 5–4 opinion, any 
bounds to the extensive reach of such power.112 Lopez presented the 
Court with a challenge to the Gun Free School Zone Act of 1990, 
which criminalized the possession of a firearm in a school zone.113 
Confirming that the Commerce Clause power “is subject to outer 
limits,” the Court explained that the scope of the power must be 
considered in the light of our dual system of government and may 
not be extended so as to embrace effects upon interstate commerce 
so indirect and remote that to embrace them would effectually 
obliterate the distinction between what is national and what is local 
and create a completely centralized government.114 

In striking down the law as exceeding Congress’s authority 
under the Commerce Clause, the Court explained that possession 
of a firearm “has nothing to do with ‘commerce’ or any sort of eco-
nomic enterprise.”115 The statute’s other failures included the ab-
sence of a jurisdictional element to ensure that it would affect inter-
state, and not purely intrastate, commerce, and the lack of 
congressional findings linking handgun violence and interstate 
commerce.116 Moreover, the Court explained that, as an isolated 
provision of the criminal code, the Gun Free School Zone Act was 
“not an essential part of a larger regulation of economic activity, in 
which the regulatory scheme could be undercut unless the 

 
 110. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37 (1937); Darby, 312 U.S. at 
118; Wrightwood Dairy Co., 315 U.S. at 119; see Hodel v. Va. Surface Mining & Reclamation 
Ass’n, 452 U.S. 264, 299–301 (1981). 
 111. The Supreme Court applied an expansive interpretation of Congress’s commerce 
power and upheld a wide variety of statutes. See, e.g., Preseault v. ICC, 494 U.S. 1 (1990) 
(upholding statute amending National Trails System Act in facial challenge); Hodel, 452 
U.S. 264 (sustaining Surface Mining Control and Reclamation Act in facial challenge); Pe-
rez v. United States, 402 U.S. 146 (1971) (sustaining Title II of Consumer Credit Protection 
Act in as-applied challenge). 
 112. United States v. Lopez, 514 U.S. 549, 567–68 (1995). 
 113. Id. at 551. 
 114. Id. at 557 (quoting Jones & Laughlin Steel, 301 U.S. at 37). 
 115. Id. at 561. 
 116. United States v. Lopez, 514 U.S. 549, 562–63 (1995).  
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intrastate activity were regulated.”117 In light of the tenuous connec-
tion between interstate commerce and the possession of a gun in a 
school zone, the Court refused to “pile inference upon inference” 
to establish a link and justify the law.118 

A few years later, the U.S. Supreme Court again identified 
certain boundaries of Commerce Clause authority. In United States 
v. Morrison, the Court invalidated a portion of the 1994 Violence 
Against Women Act as exceeding the scope of Congress’s Com-
merce Clause power.119 The invalidated provision of the Act created 
a federal civil cause of action for victims of gender-motivated vio-
lence.120 The Court emphasized that to that point in our national 
history, case law only upheld Commerce Clause regulation of intra-
state activity where “that activity is economic in nature.”121 The 
Court highlighted in its analysis the fact that “[g]ender-motivated 
crimes of violence are not, in any sense of the phrase, economic 
activity.”122 Also pertinent, and comparable to the statute in Lopez, 
the provision lacked a jurisdictional element.123 However, unlike 
the Gun Free School Zone Act of 1990, Congress made numerous 
findings linking gender-motivated crimes of violence to interstate 
commerce.124 The Court considered the congressional findings rel-
evant but not dispositive.125 Ultimately, the Court concluded that 
the link between gender-motivated crimes of violence and interstate 
commerce was simply too attenuated.126 Congress could not, under 
the auspices of its Commerce Clause authority, “regulate noneco-
nomic, violent criminal conduct based solely on that conduct's ag-
gregate effect on interstate commerce.”127 

Notwithstanding the Lopez and Morrison decisions, which 
confined Congress’s Commerce Clause power, the Court’s subse-
quent Gonzales v. Raich128 decision in 2005 was seen not only as a 

 
 117. Id. at 561. 
 118. Id. at 567. 
 119. United States v. Morrison, 529 U.S. 598, 627 (2000). 
 120. Id. at 601. 
 121. Id. at 613; see also id. at 611. 
 122. Id. at 613. 
 123. Id. 
 124. Id. at 614. 
 125. United States v. Morrison, 529 U.S. at 628. 
 126. Id. at 615–17 (rejecting “cost of crime” and “national productivity” arguments). 
 127. Id. at 617. 
 128. See Gonzalez v. Raich, 545 U.S. 1 (2005). 
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return to the more expansive Commerce Clause jurisprudence129 
but was, in fact, viewed by some as even going beyond and “displac-
ing” Wickard as the most far-reaching of all Commerce Clause 
cases.130 In Raich, the Supreme Court upheld Congress’s authority 
under the Commerce Clause to prohibit the possession of home-
grown marijuana intended solely for personal use.131 Noting the nu-
merous congressional findings linking the market for controlled 
substances with interstate commerce,132 the Court concluded that 
the Controlled Substance Act regulates “quintessentially economic” 
activity—the production, distribution and consumption of com-
modities.133 The Court recognized that Commerce Clause jurispru-
dence “firmly establishes Congress’ power to regulate purely local 
activities that are part of an economic ‘class of activities’ that have a 
substantial effect on interstate commerce.”134 Noting striking simi-
larities to Wickard, the Court concluded that the regulation was 
“squarely within Congress’ commerce power.”135 Congress had a ra-
tional basis to conclude that the production of marijuana for home 
consumption, like the production of wheat for home consumption, 
substantially affects supply and demand in the national market.136 
Unlike Lopez and Morrison, in which the parties claimed the chal-
lenged statutes fell outside Congress’s authority in their entirety, 
the respondents in Raich sought the excision of individual applica-
tions of an admittedly valid statute.137 The Court deemed the dis-
tinction “pivotal” given the Court’s longstanding refusal to excise 
trivial individual instances of a properly regulated class of activi-
ties.138 Moreover, regulation of the intrastate manufacture and pos-
session of marijuana was but one of many parts of a larger regula-
tory scheme that would be undercut unless the intrastate activity 
were regulated.139 

 
 129. See, e.g., Matthew R. Farley, Challenging Supremacy: Virginia’s Response to the Patient 
Protection and Affordable Care Act, 45 U. RICH. L. REV. 37, 65 (2010). 
 130. See Douglas W. Kmiec, Gonzales v. Raich: Wickard v. Filburn Displaced, 2005 CATO 

SUP. CT. REV. 71, 72 (2005). 
 131. Id. at 72. 
 132. Raich, 545 U.S. at 13 n.20. 
 133. Id. at 25–26. 
 134. Id. at 17; see also id. at 18. 
 135. Id. at 19. 
 136. Id. at 19, 22. 
 137. Raich, 545 U.S. at 23. 
 138. Id. at 22, 24–25. 
 139. Id. 
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Thus, Congress’s ability to enact federal quarantine laws 
seems tethered onto Commerce Clause jurisprudence. If the U.S. 
Supreme Court follows the New Deal and Raich line of cases (as op-
posed to Lopez), then the Court would likely find the Federal gov-
ernment’s declaration of a nationwide, COVID-19 involuntary quar-
antine to be constitutional, even if that quarantine law conflicted 
with state law.140 

B. Potential Federal Quarantine-Related Statutes 

As previously noted, the federal government has the author-
ity to enact quarantine laws to prevent the transmission of com-
municable diseases across state lines and prevent the foreign intro-
duction of infectious diseases into the United States.141 A bulk of 
federal powers to act during a public health emergency are en-
trusted to the Public Health Service Act of 1944 (“Public Health 
Service Act”).142 Another federal law, the Pandemic and All-Hazards 
Preparedness Act, sounds applicable and catchy given its title, but 
its mandate and constitutionality remain unproven since it was en-
acted only in 2006143 and reauthorized more recently in 2013.144 
This section provides an overview of both statutes to the extent 
these federal statutes might be invoked by the federal government 
to promote involuntary medical quarantine. 

 
 
 
 
 
 

 

 
 140. See, e.g., Gibbons, 22 U.S. at 1 (striking down state act granting certain people a 
monopoly over navigating New York waters via steamboat under the Supremacy Clause). 
 141. SWENDIMAN & ELSEA, supra note 8. 
 142. Kristen DiGirolamo, Comment, Legal Preparedness for Pandemic Influenza: Is Virginia 
Ready?, 13 RICH. J. L. & PUB. INT. 385, 390–91 (2010). 
 143. Pandemic and All-Hazards Preparedness Act of 2006, Pub. L. No. 109-417, 120 
Stat. 2831. 
 144. Pandemic and All-Hazards Preparedness Reauthorization Act of 2013, Pub. L. No. 
113-5, 127 Stat. 161. 
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i. The Public Health Service Act of 1944 

Pursuant to its Commerce Clause power, Congress enacted 
the Public Health Service Act authorizing the federal government’s 
ability to quarantine individuals in interstate or foreign travel.145 
The Public Health Service Act permits the Department of Health 
and Human Services (“HHS”) to formulate and administer regula-
tions necessary “to prevent the introduction, transmission, or 
spread of communicable diseases from foreign countries into the 
States or possessions, or from one State or possession into any other 
State or possession.”146 In 2000, HHS delegated its statutory author-
ity to order quarantines to the CDC Director.147 Today, the CDC is 
empowered with far-reaching authority to apprehend to detain, 
medically examine, or conditionally release individuals reasonably 
believed to be carrying a communicable disease.148 

The Public Health Service Act likewise indoctrinates certain 
restrictions on HHS’s ability to deploy its quarantine authority. 
Foremost, the communicable diseases for which the CDC is author-
ized to detain individuals are specifically tabulated in an Executive 
Order by the President, based on HHS recommendation.149 This 
Executive Order has been superseded several times over the past 
thirty years, with the most recent one granting HHS authority to 
quarantine individuals exposed to the following maladies: cholera, 
diphtheria, infectious tuberculosis, plague, smallpox, yellow fever, 
viral hemorrhagic fevers (including Ebola), severe acute respiratory 
syndrome (“SARS”), and influenza viruses, which all have the 

 
 145. 42 U.S.C. §§ 201–300mm (2018); see also JARED P. COLE, CONG. RSCH. SERV., RL 

33201, FEDERAL AND STATE QUARANTINE AND ISOLATION AUTHORITY 1–11 (2014) (discuss-
ing federal and state law pertaining to quarantine). 
 146. 42 U.S.C. § 264(a) (2018); see also 42 U.S.C. §§ 267–268, 270 (2018) (describing 
methods by which the movement of individuals may be controlled in order to prevent the 
spread of communicable disease). 
 147. See Control of Communicable Diseases; Apprehension and Detention of Persons 
With Specific Diseases; Transfer of Regulations, 65 Fed. Reg. 49,906 (Aug. 16, 2000); 42 
C.F.R. §§ 70.2–70.8 (2020). Regulations regarding quarantine upon entry into the United 
States from foreign countries are also administered by the CDC, which are contained in 42 
C.F.R. §§ 71.2–71.21 (2020); Donohue, supra note 51 at 153–54. 
 148. See, e.g., Quarantine and Isolation, CDC (Sept. 29, 2017), 
https://www.cdc.gov/quarantine/index.html; 42 U.S.C. § 264(b) (2018). 
 149. 42 U.S.C. § 264(b). 
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potential to generate a pandemic.150 As of the date of this publica-
tion, COVID-19 has not been added to this list by any Executive Or-
der.  

The Public Health Service Act contemplates collaboration 
between and among state, local, and federal officials.151 Besides hav-
ing original regulatory authority to issue quarantine orders, the 
CDC also oversees state and local action regarding the risk of the 
interstate transmission of communicable diseases.152 To that end, 
the CDC Director can assume necessary measures to curb the com-
munity spread of disease from one “State or possession to any other 
State or possession,” if the CDC Director concludes that state or lo-
cal health officials are not undertaking satisfactory disease-preven-
tion measures.153 Moreover, to avert the interstate community 
spread of diseases, the CDC bans infected individuals from travers-
ing from one state to another “without a permit from the health 
officer of the State, possession, or locality of destination, if such per-
mit is required under the law applicable to the place of destina-
tion.”154 The CDC can also impose supplemental requirements on 
individuals infected with “a quarantinable communicable dis-
ease.”155 The federal government may reciprocate assistance with 
states and localities in enforcing quarantine measures and other 
health regulations.156 In addition, HHS may request the aid of the 
U.S. Coast Guard and military officers to execute quarantines im-
posed by States on vessels entering ports.157 The Public Health Ser-
vice Act also authorizes the federal government to provide treat-
ment for quarantined individuals at public or private medical 
facilities.158 

State, local, and federal officials all have access to certain le-
gal instruments to impose travel restrictions in the name of control-
ling the community spread of communicable diseases. The CDC 
 
 150. Exec. Order No. 13,295, 3 C.F.R. § (2004) (amended July 31, 2014); Exec. Order 
No. 13,375, 70 Fed. Reg. 17,299 (Apr. 1, 2005) (amending Executive Order 13,295 as to 
what diseases qualify for quarantine) (“Influenza caused by novel or reemergent influenza 
viruses that are causing, or have the potential to cause, a pandemic.”). 
 151. 42 U.S.C. § 243 (1944).  
 152. 42 C.F.R. § 70.2 (2020). 
 153. Id. 
 154. 42 C.F.R. § 70.3. 
 155. 42 C.F.R. § 70.5. 
 156. 42 U.S.C. § 243. 
 157. 42 U.S.C. § 97 (1944).  
 158. 42 U.S.C. §§ 249(a), (c) (1944). 
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and Department of Homeland Security (“DHS”) created a “Do Not 
Board” (“DNB”) list, through which domestic and international 
health officials can retrain persons with communicable diseases 
from boarding commercial aircraft departing from or arriving in 
the United States when such persons meet specific criteria and pose 
a serious threat to the public.159 A state or local official can place a 
person on the DNB list by contacting a local CDC Quarantine Sta-
tion.160 The CDC then determines if the person is: (1) likely conta-
gious with a communicable disease that presents a serious public 
health threat; (2) unaware of or likely not to comply with public 
health recommendations and medical treatment; and (3) likely to 
try boarding a commercial aircraft.161 The DNB list applies only to 
air travel.162 There are no equivalent regulations for ground trans-
portation such as buses or trains. Thus, nothing prevents an in-
fected person from traversing from one state to another by Amtrak, 
even though Amtrak is a federally funded corporation.163 

Furthermore, the Public Health Service Act does not pro-
vide for due process protections to appeal such quarantine orders 
or the detainee’s right to communicate with an attorney. More im-
portantly, the Act does not specify what legal standard should be 
applied to quarantine orders or how long such an order can remain 
in effect. 

Other important limitations exist on the CDC’s authority to 
quarantine. For instance, the regulations governing the “apprehen-
sion, detention, examination, or conditional release of individuals” 
generally apply “only to individuals coming into a State or posses-
sion from a foreign country or a possession.”164 HHS has published 
regulations to help the CDC diagnose individuals who may be 
 
 159. See 14. C.F.R. § 382.21 (2015) (authorizing airlines to refuse to board passengers 
with communicable diseases under specified circumstances); FAQs for Public Health Do Not 
Board and Lookout Lists, CDC (May 16, 2019), https://www.cdc.gov/quarantine/do-not-
board-faq.html#:~:text=What%20is%20the%20 Do%20Not,as%20infectious%20tuberculo-
sis%20and%20measles. 
 160. CTRS. FOR DISEASE CONTROL AND PREVENTION, FEDERAL AIR TRAVEL 

RESTRICTIONS FOR PUBLIC HEALTH PURPOSES — UNITED STATES, JUNE 2007-MAY 2008, 
MORBIDITY & MORTALITY WKLY. REPT. (Sept. 19, 2008), http://www.cdc.gov/mmwr/pre-
view/mmwrhtml/mm5737a1.htm?s_cid= mm5737al_e. 
 161. Id. 
 162. Id. 
 163. See COLE, supra note 145, at 5; Federal Railroad Administration, Federal Grants to 
Amtrak, U.S. DEPT. OF TRANSP., https://railroads.dot.gov/grants-loans/directed-grant-pro-
grams/federal-grants-amtrak (last visited Sept. 18, 2020). 
 164. 42 U.S.C. § 264(c) (2018). 
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susceptible to quarantine orders as they emigrate into the United 
States.165 These regulations require airline pilots and ship masters 
of aircraft or ships destined for the United States to immediately 
report the presence of infirm passengers or crew on board their 
vessels.166 Further, pilots of both interstate and international flights 
arriving in the United States are required to notify local health offi-
cials of any suspected case of a communicable disease enumerated 
in the Executive Order before the flight lands.167 These reports 
must be directed to the CDC “quarantine station” closest to the des-
tination airport.168 Upon receiving such a report, if the CDC finds 
that a person is infected, the infected person may be detained.169 
Since the CDC does not maintain a cadre of officials at each port of 
entry, various agencies within DHS are authorized to assist the CDC 
in “the enforcement of quarantine rules and regulations.”170 

Of equal noteworthiness, the CDC itself cannot enact jurid-
ical regulations171 and so guidelines must first be adopted by a state 
or another federal agency with rulemaking authority to become en-
forceable.172 The CDC “employs a consensus-based, expert-oriented 
approach to rulemaking,” permitting it to create and modify guide-
lines as it receives new medical or scientific information.173 How-
ever, “the CDC’s dependence on federal agencies, Congress, or the 
states to imbue its recommendations with the force of law can result 
in prolonged periods during which workers and others are exposed 
to an excessive risk of exposure to contagion.”174 Additionally, the 
manner in which the CDC creates and modifies its regulations be-
fore releasing same to the public is not subject to public scrutiny.175 

The Public Health Service Act, taken as a whole, accords the 
federal government a tremendous amount of authority to quaran-
tine individuals based on a mere suspicion that they have been 

 
 165. 42 C.F.R. §§ 70.1–70.18, 71.20–71.21 (2017). 
 166. Id. § 71.21(a)–(b). 
 167. Id. §§ 70.4, 71.21(b). 
 168. Id. § 71.21(a)–(b). 
 169. Id. § 70.6(a)(1)–(2). 
 170. 42 U.S.C. § 268 (2018). 
 171. Paula E. Berg, When the Hazard is Human: Irrationality, Inequity, and Unintended Con-
sequences in Federal Regulation of Contagion, 75 WASH. U.L.Q. 1367, 1374 (1997). 
 172. Id. 
 173. Id. 
 174. Id. at 1375. 
 175. Id. 
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exposed to a communicable disease.176 However, there are short-
comings, especially if the President does not add COVID-19 to the 
list of quarantinable diseases through an Executive Order or, if 
added, the CDC does not issue federal quarantine orders. This 
drawback played out publicly during the CDC’s handling of the 
2014–2016 Ebola virus epidemic. That Ebola virus epidemic, which 
originated in West Africa, resulted in more than 11,000 deaths.177 
The CDC, however, lacked authority to issue any federal quarantine 
orders and merely recommended that only healthcare workers, or 
those in direct contact with the virus, monitor themselves for 
twenty-one days post-exposure and report fevers or other symptoms 
to health authorities.178 As a consequence of the CDC’s limited au-
thority, individual states became primarily responsible for respond-
ing to the Ebola virus epidemic and its presence in the United 
States. Left to their own devices in determining an appropriate 
course of action, some states, like New Jersey, took preventive 
measures into their own hands by issuing state executive orders to 
activate Ebola virus screening measures for individuals immigrating 
into the United States from West African Countries.179 In the well-
known case stemming from New Jersey, the involuntary medical 
quarantine measures implemented by then-New Jersey Governor 
Chris Christie became headline news when he attempted to se-
quester an American nurse named Kaci Hickox after she returned 
from an overseas stint with Doctors Without Borders.180 Her mem-
orable story and legal drama are summarized later in this Article. 

In the aftermath of Ebola virus epidemic and other pesti-
lences like Middle East Respiratory Syndrome (“MERS”) and mea-
sles, the CDC guidelines were revised.181 To gather constructive 
feedback from American citizens regarding potential public health 
policy modifications, HHS and the CDC commenced an open sur-
vey in August of 2016.182 Over the course of the next sixty days, HHS 
 
 176. See supra Section III.B.i. 
 177. Ebola and Marburg, MEDECINS SANS FRONTIERES, www.msf.org/en/diseases/ebola 
(last visited Sept. 17, 2020). 
 178. Michael R. Ulrich & Wendy K. Mariner, Quarantine and the Federal Role in Epidemics, 
71 SMU L. REV. 391, 395–96 (2018). 
 179. Id. at 435. 
 180. See Hickox v. Christie, 205 F. Supp. 3d 579, 584, 586 (D.N.J. 2016). 
 181. See Control of Communicable Diseases, 81 Fed. Reg. 54,230 (Aug. 15, 2016) (to be 
codified at 42 C.F.R. pt. 70–71); Ulrich & Mariner, supra note 178, at 395. 
 182. Control of Communicable Diseases, 81 Fed. Reg. 54,230 (Aug. 15, 2016) (to be 
codified at 42 C.F.R. pt. 70–71). 



QUINTANA_TOPUBLISH (5).DOCX (DO NOT DELETE) 1/22/2021  5:53 PM 

352         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:2 

and the CDC received approximately 15,800 comments from indi-
viduals and interest groups, many of which expressed significant 
concerns that they perceived were not being addressed by the fed-
eral government.183 Specifically, many of the public responses 
raised issues about the wrongful detainment of individuals with 
non-quarantinable diseases, questioned proposed regulations re-
garding airlines and vessels to report the presence of an “ill-person,” 
the significant medical costs to be incurred by individuals subject to 
federal public health orders, due process rights, and the CDC’s con-
stitutional and statutory authority for administering quarantine and 
isolation.184 

In response, HHS and the CDC published a “final rule” for 
the Control of Communicable Diseases in January of 2017, which 
became effective on March 21, 2017.185 This rule attempted to 
amend health policies of a disenchanted public. Significantly, the 
final rule, among other things, accentuated the applicability and 
durability of due process protections under public health orders, 
maintained the CDC’s current congressional authority and the list 
of diseases that would prompt federal quarantine, reduced the 
number of hours an individual may be detained while waiting for a 
federal quarantine, isolation, or release order to seventy-two hours, 
and expanded the amount of information released to the public 
about the process and location of how the CDC managed people at 
the United States ports of entry.186 These alterations contribute to 
how the CDC evaluates threats of communicable diseases while con-
comitantly trying to ensure protection an individual’s rights. 

While these amended 2017 CDC regulations seem to up-
grade previous ones, the question remains whether they still suffi-
ciently address the current COVID-19 pandemic, or whether the 
CDC will have to assume further impromptu measures as the pan-
demic worsens. If the CDC’s dormancy during the 2014–2016 Ebola 
virus outbreak is a harbinger of things to come, it remains unclear 
whether the country can expect notable changes the CDC’s policy. 
That being the case, will the current federal guidelines prevent the 
federal government from infringing upon individual rights? Or 

 
 183. Control of Communicable Diseases, 82 Fed. Reg. 6,890, 6,892 (Jan. 19, 2017) (to 
be codified at 42 C.F.R. pt. 70–71). 
 184. Id. at 6,894–97, 6,900, 6,902. 
 185. Id. at 6,890. 
 186. Id. 
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does the increasing presence of a “wartime” mentality and the idea 
of “sacrificing for the greater good” mean that the rights the CDC 
claims to protect will be brushed aside for the sake of a larger pic-
ture, including the controversial topic of involuntary quarantine? 
Only time will tell as the COVID-19 pandemic will likely persist into 
the near future. 

What is clear is that as other countries have moved into crisis 
mode with the rapid spreading of COVID-19, the United States 
seems to be struggling to keep the pandemic under wraps. With the 
speed of the viral takeover and the resulting fear and panic within 
the general population, chaos and disorganization have ensued. 
Most particularly, the development and distribution of COVID-19 
testing have been strongly convoluted due to the FDA’s strict system 
of approving all third-party testing kits before they can be adminis-
tered.187 For this reason, there has been a significant and problem-
atic disconnect between the federal government’s intensive and te-
dious regulatory processes and the necessity of federal assistance to 
the states.188 This system fostered inefficiency and clouded the ef-
fectiveness of current preventative measures, which further skews 
the United States’ ability to handle the COVID-19 outbreak. Fur-
ther, the CDC was the only organization allowed to produce and 
distribute tests which facilitated a rigid rationing of the tests based 
off a current criterion for testing subjects.189 Consequently, not eve-
ryone could be tested, providing even more confusion and testing 
delays. Fortunately, the FDA announced that it would “fast-track the 
emergency use authorization for public- and private-sector labs by 
reducing several regulatory hurdles, such as shortening the length 
of clinical trials needed for approval” but there the U.S. has some 
serious catching up to do.190 Overall, the disparity in conduct be-
tween the two legislative bodies has proven to create challenges in 
addressing this pandemic, but only time will tell if the federal gov-
ernment will exert more control over the states or allow for more 
individual freedom. 
 

 
 187. See Jeffrey Singer, Coronavirus testing delays caused by red tape, bureaucracy and scorn 
for private companies, NBC NEWS (Mar. 18, 2020, 4:31 AM), 
https://www.nbcnews.com/think/opinion/coronavirus-testing-delays-caused-red-tape-bu-
reaucracy-scorn-private-companies-ncna1162476. 
 188. See id. 
 189. Id. 
 190. Id. 
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ii. The Pandemic and All-Hazards 
Preparedness Acts of 2006 and 2013 

In 2006, Congress enacted the Pandemic and All-Hazards 
Preparedness Act (“PAHPA”),191 reportedly to improve the nation’s 
ability to detect, prepare for, and respond to a variety of public 
health emergencies.192 Among other things, the PAHPA amended 
the Public Health Service Act to establish a new Assistant Secretary 
for Preparedness and Response within HHS, and to provide new 
authorities for a number of programs, including the advanced de-
velopment and acquisitions of medical countermeasures.193 Moreo-
ver, the PAHPA identified the Secretary of HHS as the head of “all 
Federal public health and medical response to public health emer-
gencies and incidents.”194 Centralizing federal power in one official 
should ease communication issues between states and the federal 
government. 

More importantly for purposes of this Article, the PAHPA 
directed the Secretary of HHS to develop a National Health Secu-
rity Strategy (“NHSS”).195 The NHSS is a written plan to help mini-
mize the consequences associated with significant health incidents 
within the United States.196 The NHSS plan seeks to, among other 
things, coordinate separate federal, state and local organizations in 
order to reduce the social and economic affects in the event of a 
significant health incident.197 The NHSS plan was also supposed to 
contain specific preparedness goals, identified by Congress, which 
were to be presented to Congress in December 2009, and then 
quadrennially to Congress thereafter.198 With regard to curbing the 
community spread of infectious diseases, the NHSS was to include 
provisions to develop and sustain federal, state, local, and tribal es-
sential public health security capabilities, including:199 (a) disease 
situational awareness domestically and abroad, including detection, 

 
 191. Pandemic and All-Hazards Preparedness Act of 2006, Pub. L. No. 109-417, 120 
Stat. 2831. 
 192. Id. § 120 Stat. at 2837. See Abbott, supra note 9, at 192–93; see also Printz v. United 
States, 521 U.S. 898, 935 (1997). 
 193. Pandemic and All-Hazards Preparedness Act of 2006 § 101, 120 Stat. at 2833. 
 194. Id. § 120 Stat. at 2832. 
 195. 42 U.S.C. § 300hh-1(a) (2006). 
 196. See id. 
 197. See id. 
 198. Id. 
 199. Id. 
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identification, and investigation; (b) disease containment, includ-
ing capabilities for isolation, quarantine, social distancing, and de-
contamination; and (c) risk communication and public prepared-
ness.200 

In 2013, Congress enacted the Pandemic and All-Hazards 
Preparedness Reauthorization Act (“PAHPRA”)201 to reauthorize 
and improve many of the programs established by the PAHPA. Spe-
cifically, the 2013 law builds on work HHS undertook to advance 
national health security under the PAHPA and “to reauthorize cer-
tain programs under the Public Health Service Act and the Federal 
Food, Drug, and Cosmetic Act with respect to public health security 
and all-hazards preparedness.”202 These include authorizing fund-
ing for public health and medical preparedness programs, such as 
amending the Public Health Service Act to grant state health de-
partments greatly needed flexibility in dedicating staff resources to 
meeting critical community needs in a disaster.203 PAHPRA also en-
hances the authority of the U.S. Food and Drug Administration to 
support rapid responses to public health emergencies.204 

More importantly, the PAHPRA amended the Public Health 
Service Act to require the Secretary of HHS to submit the NHSS to 
the relevant congressional committees in 2014.205 PAHPRA also re-
vised the NHSS’s preparedness goals, particularly to require that 
regular preparedness drills also include drills and exercises to en-
sure medical surge capacity for events without notice.206 Like the 
2006 PAHPA, the 2013 PAHPRA directs HHS to prepare a NHSS 
Strategy document every four years.207 The NHSS is required to in-
clude provisions in furtherance of the following:208 Public Health— 

 
 

 
 200. 42 U.S.C. § 300hh-1(a) (2006). 
 201. Pandemic and All-Hazards Preparedness Reauthorization Act of 2013, Pub. L. No. 
113-5, 127 Stat. 161. 
 202. Id. 
 203. See id. §§ Stat. 162–64. 
 204. See id. §§ Stat. 186–91. 
 205. See id. § Stat. 187. 
 206. Id. § Stat. 162. 
 207. Pandemic and All-Hazards Preparedness Reauthorization Act of 2013, Pub. L. No. 
113-5, 127 Stat. 172. 
 208. 42 U.S.C. § 300hh-1(a) (2018). 
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Developing and sustaining Federal, State, local, and 
tribal essential public health security capabilities, in-
cluding the following: (A) disease situational aware-
ness domestically and abroad, including detection, 
identification, and investigation. (B) disease contain-
ment, including capabilities for isolation, quaran-
tine, social distancing, and decontamination. (C) 
risk communication and public preparedness. (D) 
Rapid distribution and administration of medical 
countermeasures.209 

The latest NHSS—the 2019-2022 National Health Security 
Strategy (NHSS)210—contains a lot of the self-assuring verbalism 
that one would expect from a position paper, with promising refer-
ences to “implement public health containment measures to limit 
the spread of disease,” and the “combined strength of all of our ca-
pabilities, including intelligence, law enforcement, and homeland 
security, military and veteran stakeholders.”211 However, the NHSS 
completely lacks specificity. Thus, it is unclear from the plain lan-
guage of the NHSS whether these “containment measures” are tan-
tamount to quarantine or something else. 

The U.S. Supreme Court has not specifically addressed the 
constitutionality of the Public Health Service Act, PAHPA or 
PAHPRA. Thus, it is not clear whether any COVID-19 quarantine 
measures employed under the guise of these congressional enact-
ments constitutes a proper exercise by Congress of its Commerce 
powers. Naturally, before Congress acts to implement COVID-19 
quarantine measures under these acts, congressional findings de-
scribing the necessity will likely take place.212 However, as the U.S. 
Supreme Court has previously made clear, “the existence of con-
gressional findings is not sufficient, by itself, to sustain the constitu-
tionality of Commerce Clause legislation.”213 Rather, the Supreme 
Court has insisted that courts examine congressional findings re-
garding substantial effects.214 
 
 209. 42 U.S.C. §300hh-1(b)(2). 
 210. U.S. DEP’T HEALTH & HUM. SERVS., OFF. ASSISTANT SEC’Y FOR PREPAREDNESS & 

RESPONSE, NATIONAL HEALTH SECURITY STRATEGY 2019–2022, https://www.phe.gov/Pre-
paredness/planning/authority/nhss/Documents/NHSS-Strategy-508.pdf (last visited May 
15, 2020). 
 211. Id. at 13. 
 212. See United States v. Lopez, 514 U.S. 549, 557 n.2 (1995). 
 213. United States v. Morrison, 529 U.S. 598, 614 (2000). 
 214. See Lopez, 514 U.S. at 557 n.2. 
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C. State Quarantine Authority Through the Tenth 
Amendment 

Looking at the history and ordinary meaning of the U.S. 
Constitution, Congress seems to be afforded broad powers under 
the Commerce Clause to enact quarantine laws or perhaps expand 
upon existing public health related statutes.215 This begs the ques-
tion: what about the states? Specifically, does the U.S. Constitution 
grant states the power to enact their own quarantine laws? If so, 
what happens if a state quarantine law conflicts with federal quar-
antine law? This Section examines these issues. 

While the federal government may quarantine infected in-
dividuals from moving interstate (that is, moving between states), 
individual states have historically been responsible for designating 
and enforcing quarantines within their states.216 When the health 
and safety of the people are threatened, the state has the right to 
make necessary laws to protect the citizens.217 The primary authority 
for quarantine and isolation exists at the state level as an exercise of 
the state’s broad authority—under the so-called “state police pow-
ers”—under the Tenth Amendment.218 The Tenth Amendment 
provides, “[t]he powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.”219 The Amendment’s purpose 
is to “allay fears that the new national government might seek to 
exercise powers not granted, and that the states might not be able 
to exercise fully their reserved powers.”220 

Throughout its history, perhaps the one constant in the U.S. 
Supreme Court’s interpretation of the Commerce Clause has been 
its insistence that it does not give Congress unfettered discretion to 
regulate within the states, including as to matters of general quaran-
tine.221 For the lay observer, however, the legal tension between 
state sovereignty principles accorded by the Tenth Amendment and 
the legislative powers granted to Congress by the Commerce Clause 

 
 215. COLE, supra note 145, at 1. 
 216. Id. 
 217. Id. at 6. 
 218. See U.S. CONST. amend. X; Gibbons v. Ogden, 22 U.S. 1, 197–98 (1824). 
 219. U.S. CONST. amend. X. 
 220. United States v. Darby, 312 U.S. 100, 124 (1941). 
 221. See e.g., A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 546–48 
(1935); N.L.R.B. v. Jones & Laughlin Steel Corp. 301 U.S. 1, 37 (1937). 
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may seem to be a confusing legal minefield. What does appear 
forged in legal stone is the concept that Congress may not simply 
commandeer the legislative process of the states by directly compel-
ling them to enact and enforce a federal regulatory program.222 
“The Federal Government may neither issue directives requiring 
the States to address particular problems, nor command the States’ 
officers, or those of their political subdivisions, to administer or en-
force a federal regulatory program.”223 The touchstone of a Tenth 
Amendment “commandeering” violation is not that federal action 
regulates individual behavior, but that it directly compels a state to 
take a specific action.224 Whether a regulation amounts to a com-
pulsion is a question of degree.225 To be sure, the U.S. Constitution 
supplies Congress with various tools to effectuate its legislative 
power, especially if Congress acts pursuant to a valid exercise of Ar-
ticle I power under the Commerce Clause mentioned above.226 The 
U.S. Supreme Court’s Commerce Clause jurisprudence seems to 
emphasize that, in assessing the constitutionality of Congress’s ex-
ercise of its commerce authority, a relevant factor is whether a par-
ticular federal regulation encroaches upon on an area of traditional 
state concern.227 The U.S. Supreme Court has also expressed con-
cern that “Congress might use the Commerce Clause to completely 
obliterate the Constitution’s distinction between national and local 
authority.”228 Coupled with this consideration, the Court recognizes 
that the Constitution “withhold[s] from Congress a plenary police 
power[.]”229 

Again, health care falls within the sphere of traditional state 
regulation. A state’s role in safeguarding the health of its citizens is 
a quintessential component of its sovereign powers. The U.S. Su-
preme Court has declared that the “structure and limitations of 

 
 222. New York v. United States, 505 U.S. 144, 161 (1992). 
 223. Printz v. United States, 521 U.S. 898, 935 (1997). 
 224. New York, 505 U.S. at 162 (“While Congress has substantial powers to govern the 
Nation directly, including in areas of intimate concern to the States, the Constitution has 
never been understood to confer upon Congress the ability to require the States to govern 
according to Congress’ instructions.”). 
 225. See Charles C. Steward Mach. Co. v. Davis, 301 U.S. 548, 590 (1937). 
 226. U.S. CONST. art. I, § 8. 
 227. See United States v. Morrison, 529 U.S. 611, 613, 615–16 (2000); United States v. 
Lopez, 514 U.S. 549, 563–66 (1995). 
 228. Morrison, 529 U.S. at 615; see also Gonzales v. Raich, 545 U.S. 1, 35 (2005) (Scalia, 
J., concurring); Lopez, 514 U.S. at 557, 567 (Kennedy, J., concurring). 
 229. Lopez, 514 U.S. at 566; see also Morrison, 529 U.S. at 618–19. 
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federalism . . . allow the States ‘great latitude under their police 
powers to legislate as to the protection of the lives, limbs, health, 
comfort, and quiet of all persons.’”230 Numerous U.S. Supreme 
Court decisions have identified the regulation of health matters as 
a core facet of a state’s police powers.231 Although the states and the 
federal government both play indispensable roles in regulating mat-
ters of health, modern U.S. Supreme Court precedent has con-
firmed the view that the health of a State’s citizens is predominantly 
a state-based concern: “the regulation of health and safety matters 
is primarily, and historically, a matter of local concern.”232 The 
Court similarly has stated that the narrower category of “health 
care” is an area of traditional state concern.233 

Nonetheless, since 1992, with New York v. United States,234 the 
U.S. Supreme Court has breathed new life into the Tenth Amend-
ment in three cases concerning the power of Congress to require 
states and state officials to carry out actions required by federal law. 
In New York, the Court struck down federal legislation requiring 
some states to accept low level radioactive waste resulting from 
power generation.235 The legislation required a state that was una-
ble to dispose of waste generated within its borders to “take title to 
the waste, be obligated to take possession of the waste, and shall be 
liable for all damages . . . as a consequence of the failure of the State 
to take possession of the waste . . . .”236 The Court struck down the 
legislation on grounds that principles of federalism in general and 
the Tenth Amendment in particular provide that “[t]he Federal 
Government may not compel the States to enact or administer a 
federal regulatory program.”237 

The Court returned to the same theme in Printz v. United 
States,238 in which it held that Tenth Amendment principles 

 
 230. Gonzales v. Oregon, 546 U.S. 243, 270 (2006) (citation omitted). 
 231. See, e.g., Hill v. Colorado, 530 U.S. 703, 715 (2000); Barnes v. Glen Theatre, Inc., 
501 U.S. 560, 569 (1991); Head v. N.M. Bd. of Exam’rs in Optometry, 374 U.S. 424, 428 
(1963); Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905); see also Raich, 545 U.S. at 42 
(O’Connor, J., dissenting). 
 232. Hillsborough Cty. v. Automated Med. Labs., Inc., 471 U.S. 707, 719 (1985). 
 233. See, e.g., Rush Prudential HMO, Inc. v. Moran, 536 U.S. 355, 387 (2002); N.Y. State 
Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 661 (1995). 
 234. New York v. United States, 505 U.S. 144 (1992). 
 235. Id. 
 236. Id. at 153–54 (citing 42 U.S.C. § 2021e(d)(2)(C)). 
 237. Id. at 188. 
 238. Printz v. United States, 521 U.S. 898, 902 (1997). 
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prevented Congress from “commanding state and local law enforce-
ment officers to conduct background checks on prospective hand-
gun purchasers and to perform certain related tasks.”239 The statute 
required that the chief state or local law enforcement officer where 
the purchaser resides “make a reasonable effort to ascertain within 
five business days whether receipt or possession [of a handgun] 
would be in violation of the law, including research in whatever 
State and local recordkeeping systems are available and in a na-
tional system designated by the Attorney General.”240 The Court 
struck down the legislation as a violation of the Tenth Amendment: 

We held in New York that Congress cannot compel 
the States to enact or enforce a federal regulatory 
program. Today we hold that Congress cannot cir-
cumvent that prohibition by conscripting the State’s 
officers directly. The Federal Government may nei-
ther issue directives requiring the States to address 
particular problems, nor command the States’ offic-
ers, or those of their political subdivisions, to admin-
ister or enforce a federal regulatory program.241 

Most recently, in Murphy v. National Collegiate Athletic Associa-
tion,242 the Court struck down a provision of the Federal Profes-
sional and Amateur Sports Protection Act (“PASPA”), which pro-
vided that “[i]t shall be unlawful for (1) a governmental entity to 
sponsor, operate, advertise, promote, license, or authorize by law or 
compact . . . a lottery, sweepstakes, or other betting, gambling, or 
wagering scheme based [upon athletic competition].”243 The Su-
preme Court held that the provision of PASPA that forbids a state 
legislature from authorizing sports gambling violated the Tenth 
Amendment.244 The Court held that “state legislatures are put un-
der the direct control of Congress. It is as if federal officers were 
installed in state legislative chambers and were armed with the au-
thority to stop legislators from voting on any offending proposals. 
A more direct affront to state sovereignty is not easy to imagine.”245 

 
 239. Id. 
 240. Id. at 933 (citing 18 U.S.C. § 922(s)(2)). 
 241. Id. at 935. 
 242. Murphy v. Nat’l Collegiate Athletic Ass’n, 138 S. Ct. 1461 (2018). 
 243. 28 U.S.C. § 3702 (2018). 
 244. Murphy, 138 S. Ct. at 1478. 
 245. Id. 
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D. State Quarantine Statutes 

Although every state has the authority to enact and enforce 
quarantine laws as an exercise of its police powers, these laws are 
inconsistent across states, outdated in their understandings of dis-
ease, and predate changes in constitutional (e.g., equal protection 
and due process) and statutory (e.g., disability discrimination) 
law.246 In the aftermath of the September 11 attacks, and to ambi-
tiously help standardize health emergency procedures among the 
states,247 the CDC commissioned the Center for Law and the Pub-
lic’s Health, a collaboration between Georgetown University and 
Johns Hopkins University, to create a nonbinding blueprint to aid 
state legislatures in revising their public health laws, including quar-
antine measures, to control epidemics and respond to bioterror-
ism.248 The result of this collaborative effort was the Model State 
Emergency Health Powers Act (“MSEHPA”).249 According to the 
Centers for Law and Public’s Health, “[t]he MSEHPA grants public 
health powers to state and local public health authorities to ensure 
a strong, effective, and timely planning, prevention, and response 
mechanisms to public health emergencies (including bioterrorism) 
while also respecting individual rights.”250 

The MSEHPA suggests that an individual may be quaran-
tined under a written order from a health official specifying the in-
dividual’s identity, the premises to be quarantined, and the sus-
pected communicable disease.251 The quarantined individual must 
receive notice of the order within twenty-four hours, and a hearing 

 
 246. Lawrence O. Gostin, The Model State Emergency Health Powers Act: Public Health and 
Civil Liberties in a Time of Terrorism, 13 HEALTH MATRIX: THE J. L-MED 3, 4–5 (2003); Law-
rence O. Gostin et al., The Model State Emergency Health Powers Act: Planning for and Response 
to Bioterrorism and Naturally Occurring Infectious Diseases, 288 JAMA 622, 622–28 (2002); 
SWENDIMAN & ELSEA, supra note 8, at CRS-8. 
 247. See Gostin, supra note 245, at 4; Timothy Zick, Constitutional Displacement, 86 WASH. 
U.L. REV. 515, 585 (2009). 
 248. Mathew Foley, The Turning Point Model State Public Health Act—Emergency Public 
Health Law versus Civil Liberties, 12 AM. MED. ASS’N J. ETHICS 735, 735 (2010); Gostin, supra 
note 246, at 4; see also Daniel S. Reich, Modernizing Local Responses to Public Health Emergencies: 
Bioterrorism, Epidemics, and the Model State Emergency Health Powers Act, 19 J. CONTEMP. HEALTH 

L. & POL’Y 379, 382 (2003). 
 249. Foley, supra note 248. 
 250. Id. 
 251. THE MODEL STATE EMERGENCY HEALTH POWERS ACT art. VI, §§ 605(a)–(b) (CTR. 
FOR LAW & PUB.’S HEALTH GEO. & JOHNS HOPKINS UNIVS., Proposed Draft 2001), 
http://www.publichealthlaw.net/MSEHPA/MSEHPA2.pdf [hereinafter MSEHPA]. 
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must be held for every petition within five days.252 After ten days, 
local health officials may move for a court order to extend the time 
period, although the order cannot exceed thirty days.253 Moreover, 
the MSEHPA states that quarantine petitions should be reviewed by 
an impartial fact-finder, rather than a CDC official.254 The MSEHPA 
recommends that courts consider petitions under a “preponder-
ance of evidence” standard and uphold quarantine orders if they 
are proven reasonably necessary to limit the community spread of a 
communicable disease.255 The reviewing court must provide the 
quarantined individual with access and communication to counsel 
and the quarantine must be implemented by the “least restrictive 
means necessary.”256 Furthermore, the quarantine facility must in-
clude adequate shelter, medical care, food, clothing, and means of 
communication.257 The MSEHPA further suggests consolidating 
quarantine proceedings if a large number of individuals are in-
volved that share common questions of law and fact under similar 
circumstances.258 

The MSEHPA, however, became a frequent target of criti-
cism from a panoply of special interest groups and legal commen-
tators.259 For instance, the Association of American Physicians and 
Surgeons claimed the model’s sweeping language “could turn gov-
ernors into dictators” since the MSEHPA gave governors the author-
ity to declare public health emergencies, and afterward force vac-
cinations on the general public without their informed consent.260 
 
 252. Id. 
 253. Id. 
 254. Id. 
 255. Id. at § 605(b). “Preponderance of evidence” is a standard of proof that is met if 
the party with the burden shows that a proposition is more likely to be true than not true. 
“This is the burden of proof in most civil trials, in which the jury is instructed to find for the 
party that, on the whole, has the stronger evidence, however slight the edge might be.” 
Preponderance of the Evidence, BLACK’S LAW DICTIONARY (11th ed. 2019). 
 256. MSEHPA, art. VI, §§ 604(b)(6) (CTR. FOR LAW & PUB.’S HEALTH GEO. & JOHNS 

HOPKINS UNIVS., Proposed Draft 2001), http://www.publichealth-
law.net/MSEHPA/MSEHPA2.pdf.  
 257. Id. at § 604(b)(6).  
 258. Id. at § 605(e)(2).  
 259. Gostin, supra note 245, at 5; Reich, supra note 248, at 385, 387, 409. 
 260. See Association of American Physicians and Surgeons, AAPS Analysis Model Emer-
gency Health Powers Act (MEHPA) Turns Governors into Dictators (Dec. 3, 2001), 
http://www.aapsonline.org/testimony/emerpower.htm (“There is no evidence that force 
works better than leadership, which can bring out the best in citizens coming together to 
meet the crisis, just as firefighters, police, medical professionals, hotel owners, and other 
businessmen did in New York City.”). 
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The American Civil Liberties Union (“ACLU”) complained that the 
MSEHPA failed to protect the general public from abuses arising 
from the tremendous powers it would grant individual States in an 
emergency.261 The ACLU also asserted that MSEHPA provisions 
went beyond the scope of addressing bioterrorism while disregard-
ing medical privacy standards.262 

Other commentators pointed out that by failing to provide 
immediate access to a hearing or the ability to contest a quarantine 
order in a timely manner, the MSEHPA conflicts with due process 
protections under the Fourteenth Amendment and should be re-
vised to limit the duration of a provisional order.263 The MSEHPA 
also seems to conflict with constitutional due process guarantees as 
it allows individual claims to be consolidated, thus eliminating the 
opportunity for an individual hearing.264 This provision is trouble-
some in that the health threat posed by an individual is determined 
not based on the individual’s personal medical circumstances, but 
solely on an individual’s membership in a specified group.265 Quar-
antine orders should always be reviewed under a subjective standard 
that considers the personal circumstances of each individual. A sep-
arate analysis is needed for every individual as exposure to disease 
affects each person differently. 

The MSEHPA, nevertheless, is a demonstrative manuscript 
of what state quarantine laws should consider when confronting the 
real and ongoing concern over bioterrorism and pandemics. States 
are not required to adopt, verbatim or at all, the MSEPHA, and in-
deed are free to modify the model as each state sees fit.266 As of the 
date of this publication, a supermajority of states and the District of 
Columbia have revised public health laws to include provisions 
from or closely related to the guidelines set forth under the 
MSEHPA.267  

Whether a state’s quarantine law will pass constitutional 
muster will depend almost entirely on the statute’s plain 

 
 261. Model State Emergency Health Powers Act, Q&A On the Model State Emergency Powers Act, 
ACLU, https://www.aclu.org/other/model-state-emergency-health-powers-act (last visited 
Sept. 23, 2020). 
 262. Id. 
 263. Reich, supra note 248, at 385, 409–11. 
 264. Id. 
 265. Id. 
 266. Id. at 385. 
 267. Topinka, supra note 46, at 68. 
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language,268 not on the recommended words of the MSHEPA.269 At 
this point, the chain of possible hypotheticals is too remote for ju-
dicial review. Regardless of how a state Supreme Court construes its 
quarantine law, the U.S. Supreme Court can and will review the law 
through its own constitutional prism.270 

IV.  CONSTITUTIONAL LIMITS ON INVOLUNTARY QUARANTINE  

Part III of this Article dealt with the source of the quarantine 
law: federal authority through the Commerce Clause versus state 
authority through the Tenth Amendment. With the federal and 
state constitutional and regulatory tools (hopefully) more sharp-
ened, this Part of the Article examines the constitutional limitations 
against involuntary medical quarantine. Such an analysis should 
begin with a simple reminder of the basic tenet of constitutional law 
that legislative acts are presumptively constitutional and the “bur-
den to prove invalidity is a heavy one.”271 Further, the U.S. Supreme 
Court will consider “every reasonable construction” of a statute to 
save it from unconstitutionality.272 A legal challenge to the pre-
sumed constitutionality of COVID-19 quarantine laws will hinge on 
whether the disputed law was enacted by a state or federal actor.273 
If the quarantine law is enacted by a state, then the legal dispute will 
arise under the Equal Protection and Due Process Clauses of the 
Fourteenth Amendment of the U.S. Constitution.274 If the quaran-
tine law is enacted by the federal government, then the law would 
be contested under the Due Process Clause of the Fifth 
 
 268. Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494 
(1982). 
 269. For adjudication of constitutional issues “concrete legal issues, presented in actual 
cases, not abstractions” are requisite. Elec. Bond & Share Co. v. Sec. & Exch. Comm’n, 303 
U.S. 419, 443 (1938); United States v. Appalachian Elec. Power Co., 311 U.S. 377, 423 
(1940). 
 270. While the U.S. Supreme Court is bound to accept a state court’s construction of 
its statutes, the Court is not bound as to the constitutional effect of that construction. See 
Missouri v. Hunter, 459 U.S. 359, 368 (1983). 
 271. Planned Parenthood v. Farmer, 165 N.J. 609, 619 (2000) (quoting Bell v. Town-
ship of Stafford, 110 N.J. 384, 394, 541 A.2d 692 (1988)). 
 272. Blodgett v. Holden, 275 U.S. 142, 148 (1927) (Holmes, J., concurring). 
 273. See Blewett H. Lee, Limitations Imposed by the Federal Constitution on the Right of the 
States to Enact Quarantine Laws, 2 HARV. L. REV. 267, 268–69 (1889). 
 274. See Parmet, supra note 12, at 83. “The Due Process Clause of the Fifth Amendment 
prohibits the United States, as the Due Process Clause of the Fourteenth Amendment pro-
hibits the States, from depriving any person of property without ‘due process of law.’” Du-
senbery v. United States, 534 U.S. 161, 167 (2002). 
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Amendment of the U.S. Constitution.275 Each potential constitu-
tional challenge is addressed in turn. 

A. Equal Protection Challenge to State Quarantine 
Laws Under the Fourteenth Amendment 

The Fourteenth Amendment’s Equal Protection Clause is 
straightforward: “[n]o State shall . . . deny any person within its ju-
risdiction the equal protection of the laws.”276 The U.S. Supreme 
Court has interpreted this Clause to signify that states must treat 
individuals that are similarly situated equally in drafting and admin-
istering its laws.277 In analyzing the constitutionality of state legisla-
tion that denies equal protection, “[t]he general rule is that legisla-
tion is presumed to be valid and will be sustained if the classification 
[of persons] drawn by the statute is rationally related to a legitimate 
state interest.”278 Stated slightly differently, state legislation that re-
sults in disparate treatment of individuals does not contravene the 
Equal Protection Clause so long as the disparate treatment is ration-
ally related to a legitimate state objective. However, equal protec-
tion under the Constitution is denied when state laws classify indi-
viduals, and either distinguish between persons who should be 
consider similarly situated or do not distinguish between persons 
who should be regarded as differently situated.279 Thus, to prevail 
on an equal protection claim, a quarantined “plaintiff must prove 
that similarly situated individuals were [unreasonably] treated dif-
ferently.”280 

Existing state quarantine laws do not per se violate the Equal 
Protection Clause since they do not encompass unreasonable or sus-
pect classifications. Therefore, the constitutionality of state quaran-
tine laws will depend largely on which standard of equal protection 
review applies.281 The first hurdle in an equal protection analysis is 
to pinpoint the group of people that are affected under the 

 
 275. Dusenbery, 534 U.S. at 167. 
 276. U.S. CONST. amend. XIV. 
 277. Plyler v. Doe, 457 U.S. 202, 216 (1982) (quoting R.S. Royster Guano Co. v. Vir-
ginia, 253 U.S. 412, 415 (1920)). 
 278. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (citations omit-
ted). 
 279. Id. 
 280. Bryan v. City of Madison, 213 F.3d 267, 276 (5th Cir. 2000). 
 281. See City of Cleburne, 473 U.S. at 435. 
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disputed state legislation.282 To achieve this, a quarantined plaintiff 
must successfully demonstrate that the disputed law is “applied in a 
discriminatory manner or imposes different burdens on different 
[groups] of people.”283 If a plaintiff satisfies this burden, a court 
then contemplates the appropriate standard of equal protection re-
view to apply to that legislation.284  

For instance, if a court concludes that the state legislation 
interferes with a fundamental right or discriminates against a cer-
tain group of people premised on “suspect criteria” (or questiona-
ble distinctions) a loftier standard of equal protection applies. Such 
a law would warrant the application of a “strict scrutiny” standard of 
equal protection review by the court.285 The pivotal catchphrase is 
“suspect criteria.”286 The Equal Protection Clause preserves a meas-
ure of power to state (and federal) government to enact legislation 
that classifies certain groups.287 The undisputed reality of lawmak-
ing is that every law to some degree burdens one group of people or 
another or elbows a fundamental right. To harmonize equal pro-
tection with this lawmaking reality, courts apply the most searching 
constitutional scrutiny to those laws that truly burden a fundamen-
tal right or target a class of group of people based on “suspect crite-
ria.”288 Suspect criteria are deemed to have been utilized in lawmak-
ing when the group of people affected by a state law possess some 
inherent distinction, such as race, national origin, sex, or reli-
gion.289 Importantly, a quarantined plaintiff need not prove that an 
entire group of people have been improperly classified. Rather, un-
der the U.S. Supreme Court “class of one” equal protection theory, 
a plaintiff need only show that “[he or] she has been intentionally 
treated differently from others similarly situated and that there is 
no rational basis for the difference in treatment.”290 

 
 282. Freeman v. Santa Ana, 68 F.3d 1180, 1187 (9th Cir. 1995). 
 283. Id. 
 284. See Clark v. Jeter, 486 U.S. 456, 460 (1988) (holding that statutes regarding illegit-
imate children were subject to intermediate scrutiny). 
 285. Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 457 (1988). A fundamental right is 
one explicitly or implicitly guaranteed by the Constitution. San Antonio Indep. Sch. Dist. v. 
Rodriguez, 411 U.S. 1, 33 (1973). 
 286. See San Antonio Indep. Sch. Dist., 411 U.S. at 28. 
 287. Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 271 (1979). 
 288. San Antonio Indep. Sch. Dist., 411 U.S. at 1. 
 289. New Orleans v. Dukes, 427 U.S. 297, 302–03 (1976); Romer v. Evans, 517 U.S. 620, 
623–24 (1996). 
 290. Vill. of Willowbrook v. Olech, 528 U.S. 562, 564. 
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The Equal Protection Clause also shields people from state 
laws that encroach upon a fundamental right. A fundamental right 
is generally one enshrined in the Constitution and interpreted by 
the U.S. Supreme Court.291 Any law that provides for involuntary 
detention, as in medical quarantine, necessarily involves loss of lib-
erty and thus impairs fundamental rights.292 Those quarantined 
would also lose the fundamental rights of freedom of association, 
interstate travel, and privacy.293 Therefore, state quarantine laws 
should be subject to strict scrutiny. If the “strict scrutiny” standard 
is applied, the state legislation will likely be struck down unless the 
classification drawn by the legislation is “suitably tailored to serve a 
compelling state interest.”294 In other words, the state maintains a 
heavier burden of showing a substantial relationship between the 
persons affected by the medical quarantine and the furthering of a 
compelling governmental interest.295 Additionally, courts will exam-
ine whether the state narrowly drew the law to choose the least dras-
tic means to accomplish its purpose.296 

If, on the other hand, courts determine that the state legis-
lation does not burden a protected class or infringe on a constitu-
tionally protected fundamental right, and is thus not subject to 
“strict scrutiny,” the challenged classification of those to be quaran-
tined is presumed constitutional and will be upheld so long as the 
government legislation is “rationally related” to a legitimate govern-
mental purpose.297 This standard of review accords a strong pre-
sumption of validity to legislative enactments.298 States could more 
easily demonstrate a rational relationship between quarantining a 
group of people and preventing the community spread of COVID-
19 than they could prove that quarantine constitutes the least dras-
tic means of accomplishing that objective.299 

 
 291. See Planned Parenthood v. Casey, 505 U.S. 833, 845–46 (1992). 
 292. See San Antonio Indep. Sch. Dist., 411 U.S. at 33. 
 293. See generally NAACP v. Alabama ex rel. Patterson, 357 U.S. 449(1958) (freedom of 
association); Roe v. Wade, 410 U.S. 113 (1973) (privacy); Shapiro v. Thompson, 394 U.S. 
618 (1969) (the right of interstate travel); Rinaldi v. Yeager, 384 U.S. 305, 309 (1966). 
 294. City of Cleburne, 473 U.S. at 439. 
 295. See San Antonio Indep. Sch. Dist., 411 U.S. at 16–17. 
 296. Id. 
 297. See City of Cleburne, 473 U.S. at 439; Romer v. Evans, 517 U.S. 620, 631 (1996); 
Addington v. Texas, 441 U.S. 418, 418 (1979). 
 298. Heller v. Doe, 509 U.S. 312, 319 (1993). 
 299. See Addington, 441 U.S. at 426. Quarantine may also impair other fundamental 
rights. See generally NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958); Roe v. Wade, 
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Historically, rational basis review has been applied when gov-
erning emergency public health measures.300 For instance, in 1898, 
in the face of a yellow fever epidemic, the Louisiana State Board of 
Health (“the Board”) issued an order declaring New Orleans and 
other parts of Louisiana under geographic quarantine.301 The 
Board prohibited entry of all persons, whether “acclimated, unac-
climated or said to be immune.”302 Shortly before the order was is-
sued, the French liner Brittania arrived in New Orleans with 408 
passengers and a clean bill of health.303 Before the passengers could 
disembark, however, the Board directed the ship to leave Louisi-
ana—threatening to extend quarantine to any place the ship 
landed.304 After days of dispute, the liner sailed to Pensacola, Flor-
ida, and the company brought suit on the grounds that the State 
Board of Louisiana had violated the Act of February 15, 1893.305 Jus-
tice White, writing for the Court, held that the state had the author-
ity to enact and enforce laws “for the purpose of preventing, eradi-
cating, or controlling the spread of contagious or infectious 
diseases.”306 The Board had, with this purpose, passed a resolution 
preventing anyone from entering a place in the state where quaran-
tine had been declared.307 “That from an early day the power of the 
states to enact and enforce quarantine laws for the safety and the 
protection of the health of their inhabitants has been recognized 
by Congress, is beyond question.”308 

In 1905, long before the U.S. Supreme Court held that a 
right of privacy existed under the “penumbras” of the Bill of 
Rights,309 the Court considered a claim that Massachusetts’s com-
pulsory vaccination law—enacted amidst a growing smallpox 

 
410 U.S. 113 (1973) (privacy); Shapiro v. Thompson, 394 U.S. 618 (1969) (the right of 
interstate travel). 
 300. See infra p. 47. 
 301. Compagnie Francaise de Navigation a Vapeur v. Louisiana Bd. Health, 186 U.S. 
380 (1902). 
 302. Id. at 385. 
 303. Id. at 381. 
 304. Id. at 382. 
 305. See id. at 381–83. 
 306. Id. at 387. 
 307. Louisiana Bd. Health, 186 U.S. at 398 (Brown, J., dissenting). 
 308. Id. at 387. 
 309. Griswold v. Connecticut, 381 U.S. 479, 484–85 (1965) (reasoning that the penum-
bral right of privacy exists in the peripheral text and implication of the First, Third, Fourth, 
Fifth, Ninth, and Fourteenth Amendments to the Constitution). 
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epidemic in Cambridge, Massachusetts—violated the defendant’s 
Fourteenth Amendment right of a person “to care for his own body 
and health in such way as to him seems best.”310 After the plaintiff, 
Henning Jacobson, failed to comply with the statute, Massachusetts 
filed a criminal complaint against him.311 In his defense, Jacobson 
specifically argued that the law invaded his liberty since:  

[T]he state subjected him to fine or imprisonment 
for neglecting or refusing to submit to vaccination; 
that a compulsory vaccination law is unreasonable, 
arbitrary and oppressive, and therefore, hostile to 
the inherent right of every freeman to care for his 
own body and health in such a way as to him seems 
best; and that the execution of such a law against one 
who objects to vaccination, no matter for what rea-
son, is nothing short of an assault upon his person.312 

The U.S. Supreme Court rejected those constitutional chal-
lenges, holding instead that the U.S. Constitution’s guarantee of 
liberty did not include an absolute right to individual freedom from 
restraint, and that the collective interest in health and safety out-
weighed Jacobson’s interest.313 Famously, the Court explained that 
the “liberty secured by the Constitution . . . does not import an ab-
solute right in each person to be, at all times and in all circum-
stances, wholly freed from restraint.”314 The Court acknowledged 
that there was “a sphere within which the individual may assert the 
supremacy of his own will, and rightfully dispute the authority of 
any human government, especially of any free government existing 
under a written constitution, to interfere with the exercise of that 
will.”315 However, according to the Court, “a community has the 
right to protect itself against an epidemic of disease which threatens 
the safety of its members[,]”316 and “it was the duty of the consti-
tuted authorities primarily to keep in view the welfare, comfort, and 
safety of the many, and not permit the interests of the many to be 

 
 310. Jacobson v. Massachusetts, 197 U.S. 11, 14, 25–31 (1905). 
 311. Id. at 13. 
 312. Id. at 26. 
 313. Id. at 38–39. 
 314. Id. at 26. 
 315. Jacobson v. Massachusetts, 197 U.S. 11, 29 (1905). 
 316. Id. at 27. 
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subordinated to the wishes or convenience of the few.”317 In describ-
ing a state’s police power to combat an epidemic, the Court ex-
plained: 

[I]n every well-ordered society charged with the duty 
of conserving the safety of its members the rights of 
the individual in respect of his liberty may at times, 
under the pressure of great dangers, be subjected to 
such restraint, to be enforced by reasonable regula-
tions, as the safety of the general public may de-
mand.318 

To be sure, individual rights secured by the Constitution do 
not expire during a public health crisis, but the Court plainly stated 
that rights could be reasonably restricted during those times.319 Im-
portantly, the Court narrowly described the scope of judicial au-
thority to review rights-claims under these circumstances: review is 
“only” available when a statute enacted with public health, public 
morality or public safety in mind “has no real or substantial relation 
to those objects, or is, beyond all question, a plain, palpable inva-
sion of rights secured by the fundamental law.”320 Elsewhere, the 
Court similarly described this review as asking whether power had 
been exercised in an “arbitrary, unreasonable manner,”321 or 
through “arbitrary and oppressive” regulations.322 

The U.S. Supreme Court in Jacobson did emphasize, how-
ever, that even an emergency mandate must include a medical ex-
ception for “[e]xtreme cases.”323 Thus, the vaccination mandate 
could not have applied to an adult where vaccination would exacer-
bate a “particular condition of his health or body.”324 In such a case, 
the judiciary would be able to interfere to protect the concerned 
individual’s life and health.325 At the same time, Jacobson disclaimed 
any judicial power to second-guess the state’s policy choices in craft-
ing emergency public health measures: 

 
 317. Id. at 29. 
 318. Id. 
 319. Id. at 29, 38. 
 320. Jacobson, 197 U.S. at 31. 
 321. Id. at 28. 
 322. Id. at 26. 
 323. See id. at 38–39. 
 324. Id. 
 325. Id. at 39. 
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Smallpox being prevalent and increasing at Cam-
bridge, the court would usurp the functions of an-
other branch of government if it adjudged, as matter 
of law, that the mode adopted under the sanction of 
the State, to protect the people at large was arbitrary, 
and not justified by the necessities of the case.326 

The Court concluded that the statute was a proper exercise 
of the legislative prerogative and that it did not deprive Jacobson of 
his constitutional guarantees of personal and religious liberty.327 
The U.S. Supreme Court has repeated this principle since 1905.328 

Thus, Jacobson appears to stand for the proposition that 
when faced with a society-threatening pandemic, a state may imple-
ment emergency measures that curtail constitutional rights so long 
as the measures have at least some “real or substantial relation” to 
the public health crisis and are not “beyond all question, a plain, 
palpable invasion of rights secured by the fundamental law.”329 Un-
der Jacobson’s rationale, courts may question whether the state’s 
emergency measures lack basic exceptions for “extreme cases,” and 
whether the measures are pretextual—that is, arbitrary or oppres-
sive.330 At the same time, however, courts may not second-guess the 
wisdom or efficacy of the measures.331 

But is Jacobson still relevant today in terms of U.S. Supreme 
Court jurisprudence given the legal evolution of equal protection 
analysis since 1905?332 Although Jacobson is theoretically prece-
dent,333 it is difficult, if not impossible, to conceive of Jacobson as a 
mere judicial outlier. For one, Jacobson was decided during a period 
in American legal history from 1897 to 1937, referred to, “usually 

 
 326. Jacobson, 197 U.S. at 28; see also id. at 30 (“It is no part of the function of a court or 
a jury to determine which one of two modes was likely to be the most effective for the pro-
tection of the public against disease. That was for the legislative department to determine 
in the light of all the information it had or could obtain.”). 
 327. Id. at 39. 
 328. Prince v. Massachusetts, 321 U.S. 158, 166–67 (1944); United States v. Caltex, Inc., 
344 U.S. 149, 154 (1952). 
 329. Jacobson, 197 U.S. at 31. 
 330. Id. at 38. 
 331. Id. at 28, 30. 
 332. Reich, supra note 248, at 407 (“The problem is that most of the cases reviewing 
quarantine measures predate the developments in fourteenth amendment jurisprudence 
of the latter half of the twentieth century[.]”). 
 333. See, e.g., Kansas v. Hendricks, 521 U.S. 346, 356–57 (1997) (recognizing Four-
teenth Amendment liberties may be restrained even in civil contexts, relying on Jacobson). 
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deprecatingly,”334 as the Lochner335 era whereby the U.S. Supreme 
Court made it a common practice “to strike down economic regu-
lations adopted by a state based on the Court’s own notions of the 
most appropriate means for the state to implement its considered 
policies,”336 by using its interpretation of substantive due process 
under the Equal Protection Clause to strike down laws held to be 
infringing on economic liberty or private contract rights.337 The 
Court during the Lochner era has been described as “play[ing] a ju-
dicially activist but politically conservative role.”338 Many of the de-
cisions of the Lochner era reflected a philosophical preference for 
laissez-faire economics and restricting government interference 
from business decisions.339 However, for the last six decades the U.S. 
Supreme Court, other federal courts, and commentators have re-
jected such Lochner era holdings.340 

In addition, the advancement of medicine for the past one 
hundred years has also spawned concomitant developments in 
law.341 Even the U.S. Supreme Court altered its tune and instructed 
courts to be “at [their] most deferential” when reviewing scientific 

 
 334. Stop the Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702, 721 
(2010) (internal quotation marks omitted) (citing Lochner v. New York, 198 U.S. 45, 56–
58 (1905)). 
 335. Lochner v. New York, 198 U.S. 45 (1905) (providing the basis for the name of this 
era). 
 336. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 589 (1980) 
(Rehnquist, J., dissenting); See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES 

AND POLICIES 658 (6th ed. 2006). 
 337. Nick Baumann, The Radicalism of Judge Hudson’s Health Care Law Decision, MOTHER 

JONES (Dec. 13, 2010), https://www.motherjones.com/politics/2010/12/radicalism-judge-
hudson-health-care-law-decision. 
 338. JEAN-CHRISTOPHE AGNEW & ROY ROSENZWEIG, A COMPANION TO POST-1945 

AMERICA 1, 386 (2002). 
 339. CHEMERINSKY, supra note 334, at 658–59. 
 340. See, e.g., West Coast Hotel Co. v. Parrish, 300 U.S. 379, 400 (1937) (rejecting Loch-
ner era holdings); Armendariz v. Penman, 75 F.3d 1311, 1318 (9th Cir. 1996) (stating that 
Lochner “symbolizes an era in which the Court, invalidating economic legislation, engaged 
in a level of judicial activism which was unprecedented in its time and unmatched since.”); 
Jones v. Wa. Interscholastic Activities Ass’n, No. C07-711RLS, 2007 WL 2193751, *6 n.4 
(W.D. Wa. July 26, 2007) (rejecting litigants’ reliance on Truax v. Raich, 239 U.S. 33, 41 
(1915), since it was decided during the Lochner era); see also Gostin, supra note 56, at 464 
(commenting on the advancement of science). 
 341. See, e.g., Doe v. Bolton, 410 U.S. 179, 191 (1973); Blocker v. United States, 288 F.2d 
853, 861 (D.C. Cir. 1961); Gist v. French, 288 P.2d 1003, 1017 (Cal. Dist. Ct. App. 1955); 
Ney v. Yellow Cab Co., 117 N.E.2d 74, 81 (Ill. 1954); Owens v. White, 380 F.2d 310, 316 (9th 
Cir. 1967); McConnell v. Beverly Enterprises-Connecticut, Inc., 553 A.2d 596, 603 (Conn. 
1989). 
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judgments and technical analyses within an agency’s expertise.342 
Times have changed, and society has obviously transformed. We 
now have, among other things, antibiotics, the CDC,343 and, of 
course, basic hand sanitizer.344 

Would the application of a rational basis test foreclose fur-
ther inquiry? Not necessarily. The rational basis test is not “tooth-
less.”345 Even if a law does not contain classifications, it may still in-
terfere with equal protection if it is administered in such a way that 
it discriminates unreasonably.346 Courts have applied the rational 
basis standard in deciding the validity of various quarantine orders 
enforced against particular groups of people when they were found 
to be arbitrary and unreasonable in relation to their goal of protect-
ing the public health. For instance, in Jew Ho v. Williamson,347 a court 
struck down a quarantine measure sealing off an entire section of 
people living within a twelve-block area of San Francisco after nine 
cases of bubonic plague were diagnosed.348 The court declared it 
would uphold any “reasonable regulation” imposed for protecting 
people from the disease.349 It further declared it would “give the 
widest discretion” in construing the regulations adopted by the 
Board of Health or the Board of Supervisors.350 The quarantine 
measure in question, however, applied only to people of Chinese 
origin.351 Further, the ordinance quarantined such a large territory 
that the danger of the spread of disease would not diminish.352 The 
court found the ordinance was unconstitutional because it violated 
equal protection, and such an overbroad order was not in line with 

 
 342. Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 103 (1983); see also 
Lands Council v. McNair, 537 F.3d 981, 988 (9th Cir. 2008). 
 343. Our History–Our Story, CTRS. FOR DISEASE CONTROL & PREVENTION, 
https://www.cdc.gov/about/ history/index.html (last visited May 15, 2020) (stating that 
the CDC opened its doors on July 1, 1946). 
 344. Dan Nosowitz, The Surprising—And Surprisingly Contentious—History of Purell, 
VANITY FAIR (Mar. 26, 2020), https://www.vanityfair.com/style/2020/03/purell-hand-sani-
tizer-history (providing a history of the hand sanitizer, Purell). 
 345. Mathews v. De Castro, 429 U.S. 181, 185 (1976). 
 346. Jew Ho v. Williamson, 103 F. 10, 24 (C.C.N.D. Cal. 1900). 
 347. Id. 
 348. Id. at 26. 
 349. Id. at 21. 
 350. Id. 
 351. Id. at 23.  
 352. Jew Ho, 103 F. at 22–23. 
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the Board’s stated purpose of preventing the community spread of 
the disease.353 

On balance, proposed laws that quarantine all COVID-19 
carriers would not be sufficiently narrow to survive strict scrutiny. 
First, the state must demonstrate a compelling interest furthered by 
such a law.354 While safeguarding the public health is a compelling 
interest,355 dispelling society’s fear of disease is not. If states enact 
such quarantines merely in response to public hysteria, and not for 
valid health reasons, the laws would not meet the compelling state 
interest requirement. Further, it is not clear that all COVID-19 car-
riers are infectious.356 Thus, laws providing for their quarantine may 
be overbroad. Finally, such laws might discourage persons who sus-
pect they have COVID-19 from coming forward for testing and 
treatment, defeating the objective.357 In sum, laws containing such 
classifications would be overinclusive and tend to defeat the govern-
mental interest in controlling the spread of disease. 

If only persons actually diagnosed with COVID-19 were quar-
antined, such a quarantine may not bear a substantial relationship 
to the objective of preventing the community spread of COVID-19. 
Although it would arguably have some effect on the epidemic, the 
law would not account for the community spread of COVID-19 by 
carriers.358 Because quarantine of carriers also appears unconstitu-
tional, neither classification in a COVID-19 quarantine law appears 
to be an acceptable, constitutional alternative. 

 
 

 
 353. Id. at 23. 
 354. Kittery Motorcycle, Inc. v. Rowe, 320 F.3d 42, 47 (1st Cir. 2003). 
 355. Monaghan v. Sebelius, 931 F. Supp. 2d 794, 806 (E.D. Mich. 2013) (holding that 
courts have assumed the improvement of public health is a compelling interest). 
 356. Martha Bebinger, When Testing Positive For The Coronavirus Doesn’t Mean You’re Con-
tagious, WBUR (May 29, 2020), https://www.wbur.org/commonhealth/ 2020/05/29/posi-
tive-test-coronavirus-not-contagious. 
 357. Samantha K. Brooks et. al., The psychological impact of quarantine and how to reduce it: 
rapid review of the evidence, 395 THE LANCET 912, 917 (Feb. 26, 2020). 
 358. Columbia Univ.’s Mailman Sch. of Pub. Health, ‘Stealth transmission’ fuels fast spread 
of coronavirus outbreak, SCIENCEDAILY (Mar. 16, 2020), https://www.sciencedaily.com/re-
leases/2020/03/200316141454.htm. 
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B. Due Process Under the Fourteenth Amendment 

According to the U.S. Supreme Court, modern Fourteenth 
Amendment jurisprudence embodies two types of protections pro-
vided by the Fourteenth Amendment’s Due Process Clause: (1) a 
procedural due process protection requiring the state to provide 
individuals with some type of fair process before depriving them of 
protected interests, like their “life, liberty, or property”;359 and (2) 
a substantive due process protection for all fundamental rights com-
prised within the terms “life, liberty, or property.”360 While the sub-
stantive component of due process protects individual liberty 
against certain government actions regardless of the fairness of the 
procedures used to implement them,361 the procedural component 
of due process only ensures that, to the extent a state seeks to alter 
or even extinguish a right which it recognizes, the state provides a 
minimum amount of process.362 This part of the Article examines 
the application of due process jurisprudence on potential involun-
tary medical quarantine measures. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 359. See Daniels v. Williams, 474 U.S. 327, 331 (1986). 
 360. See Planned Parenthood v. Casey, 505 U.S. 833, 846–47 (1992); Cf. Zinermon v. 
Burch, 494 U.S. 113, 125–28 (1990). 
 361. Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997). 
 362. See Zinermon, 494 U.S. at 123 (showing examples of due process in involuntary 
mental health treatment). 
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i. Procedural Due Process 

A procedural due process claim focuses on the state’s proce-
dures in effecting the deprivation of an individual’s fundamental 
rights.363 The state’s deprivation may be completely legitimate, but 
“a State may nevertheless violate the Constitution by failing to pro-
vide appropriate procedural safeguards.”364 To prevail on a proce-
dural due process claim, a quarantined plaintiff must show that (1) 
the state deprived him or her of a recognized “life, liberty, or prop-
erty” interest; and (2) the deprivation occurred pursuant to either 
a faulty state procedure or a state official acting in a “random and 
unauthorized fashion.”365 Therefore, if a court determines that the 
Due Process Clause applies to a state’s quarantine law, then what 
amount or kind of process is actually due?366 While the U.S. Su-
preme Court has stated that due process is a “flexible” standard that 
can vary depending on the circumstances,367 the Court has also ex-
plained that the root requirement of the Due Process Clause is that 
a deprivation of life, liberty, or property be preceded by notice and 
an opportunity for a hearing before that deprivation.368 Presuma-
bly, since the liberty deprivation caused by involuntary medical 
quarantine would be severe, courts should be expected to require 
proper procedural safeguards. This would seem particularly im-
portant to individuals who are quarantined merely because they 
have been exposed to an infected person but are not yet infected 
themselves. 

The adequacy of the state’s procedures to deprive a quaran-
tined individual’s fundamental liberty is a question of federal law, 
and thus decided by a judge and not a jury.369 It should be measured 
by the framework set forth in U.S. Supreme Court case of Mathews 
v. Eldridge.370 In Mathews, the U.S. Supreme Court articulated a 

 
 363. Id. at 125–26. 
 364. Daniels, 474 U.S. at 338 (Stevens, J., concurring). 
 365. Strasburger v. Bd. of Educ., 143 F.3d 351, 358 (7th Cir. 1998). 
 366. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 (1985). 
 367. Mathews v. Eldridge, 424 U.S. 319, 334 (1976). 
 368. Zinermon, 494 U.S. at 127. “An essential principle of due process is that a depriva-
tion of life, liberty, or property be preceded by notice and opportunity for hearing appro-
priate to the nature of the case.” Id. (citing Cleveland Bd. Of Educ. v. Loudermill, 470 U.S. 
532, 542). 
 369. Petaway v. New Haven Police Dep’t, 541 F. Supp. 2d 504, 513 (D. Conn. 2008). 
 370. See Mathews, 424 U.S. at 319 (establishing that the Mathews balancing test is to be 
applied by the court, as a question of law, and not by a jury); see also Graham v. City of 
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three factor balancing test for evaluating what kinds of “judicial-type 
procedures” must constrain administrative actions.371 As the Court 
stated: 

[O]ur prior decisions indicate that identification of 
the specific dictate of due process generally requires 
consideration of three distinct factors: First, the pri-
vate interest that will be affected by the official ac-
tion; second, the risk of an erroneous deprivation of 
such interest through the procedures used, and the 
probable value, if any, of additional or substitute pro-
cedural safeguards; and finally, the Government’s in-
terest, including the function involved and the fiscal 
and administrative burdens that the additional or 
substitute procedural requirement would entail.372 

How the three parts of the Mathews test would be applied to 
a quarantined individual’s case will depend on the factual circum-
stances of the state action, the procedural safeguards used, and the 
degree of compelling health interest at the time of the involuntary 
quarantine. 

a. The first Mathews factor 

First, a quarantined individual’s private interests in his or 
her liberty and reputation are substantial. There is no question that 
a quarantined individual’s right to travel, right to associate, etc. 
would be violated. The first Mathews factor could also be satisfied if 
a quarantined individual has been stigmatized in conjunction with 
their right to travel, associate, etc. with other travelers. Under the 
“stigma-plus” doctrine, the U.S. Supreme Court has recognized a 
constitutionally-protected interest in “a person’s good name, repu-
tation, honor, or integrity.”373 To prevail on a claim under the 
stigma-plus doctrine, a quarantined plaintiff must show “[(1)] pub-
lic disclosure of a stigmatizing statement by the government, the 
accuracy of which is contested; plus [(2)] the denial of some more 
tangible interest such as employment, or the alteration of a right or 

 
Philadelphia, 402 F.3d 139, 146–47 (3d Cir. 2005); Stauch v. Columbia Heights, 212 F.3d 
425, 431 (8th Cir. 2000). 
 371. Mathews, 424 U.S. at 348. 
 372. Id. at 334–35 (citations omitted). 
 373. Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971); see also Miller v. California, 
355 F.3d 1172, 1178–79 (9th Cir. 2004). 
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status recognized by state law.”374 Under the “plus” prong, a quar-
antined plaintiff can show he or she has suffered a change of legal 
status if he or she “legally [cannot] do something that [he or] she 
otherwise could do.”375  

Accordingly, a state cannot reasonably refute that quaran-
tine satisfies the “stigma” prong since it carries with it the stigma of 
being an infectious disease carrier and a potential danger to the 
community forecloses the person’s freedom to take advantage of 
other employment opportunities.376 The first Mathews factor is also 
satisfied if a quarantine plaintiff is medicated without consent pur-
suant to, for instance, an emergency declaration. The private inter-
est at stake in this situation is that a quarantined individual might 
be subjected arbitrarily to unwanted bodily intrusion,377 and, by ex-
ercising control over their mental faculties, to a stripping of their 
very autonomy.378 

b. The Second Mathews Factor 

As to the second Mathews factor, the U.S. Supreme Court will 
weigh “the risk of an erroneous deprivation of such interest through 
the procedures used, and the probative value, if any, of additional 
or substitute procedural safeguards. . . .”379 When considering the 
risk of erroneous deprivation, the Court considers both the substan-
tive standard that the government uses to make its decision as well 
as the procedural processes in place.380 This factor not only consid-
ers the probability of error, but also takes the consequences of such 
error into account.381 More protective processes will generally be 
required the longer or more severe the deprivation, indicating the 
likelihood that “serious loss” will accompany any mistake.382 
Whether a loss is minimal enough to excuse the ordinary require-
ment of pre-deprivation process will depend on a variety of factors, 

 
 374. See Ulrich v. City & Cty. of San Francisco, 308 F.3d 968, 982 (9th Cir. 2002); Paul 
v. Davis, 424 U.S. 693, 701, 711 (1976). 
 375. Miller, 355 F.3d at 1179. 
 376. Reducing Stigma, CDC (June 11, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/daily-life-coping/reducing-stigma.html. 
 377. See Rochin v. California, 342 U.S. 165, 172–74 (1952). 
 378. See Lawrence v. Texas, 539 U.S. 558, 562 (2003). 
 379. Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
 380. See Santosky v. Kramer, 455 U.S. 745, 761–64 (1982). 
 381. Augustin v. City of Philadelphia, 897 F.3d 142, 151 (2018). 
 382. See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 19 (1978). 
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including the language of the applicable state statute itself, the 
hardship suffered during the deprivation, whether the state had to 
act quickly because of an emergency, and the adequacy of the avail-
able post-deprivation remedies.383 

Although it remains true that an individual is entitled to 
some sort of hearing before the government acts to impair his or 
her liberty interest,384 procedural due process does not always require 
or even assure an opportunity to prevent the deprivation by advance 
notice and a hearing.385 While a pre-deprivation hearing is certainly 
protective of a quarantine individual’s interest, such hearings have 
never been specifically required in all cases.386 A pre-deprivation 
hearing before the deprivation of a quarantine individual’s liberty 
interest may be extremely difficult, if not impossible, during public 
health emergency caused by a pandemic. In extraordinary circum-
stances when the state must act quickly or provide any meaningful 
pre-deprivation process would be impractical, a meaningful post-dep-
rivation hearing is adequate and a pre-deprivation hearing is not re-
quired.387 In such circumstances, “a statutory provision for a post-
deprivation hearing, or a common-law tort remedy for erroneous 
deprivation, satisfies due process.”388 Indeed, courts have held that 
summary governmental action taken in emergencies and designed 
to protect the public health, safety and general welfare does not vi-
olate due process.389 During a pandemic, a state can argue that its 
officials need to act promptly and decisively when they perceive an 
emergency, and therefore, no pre-deprivation process is due. 
 
 383. See Augustin, 897 F.3d at 151; Zinermon v. Burch, 494 U.S. 113, 128 (1990); Hodel 
v. Virginia Surface Min. & Reclamation Ass’n, 452 U.S. 264, 299–300 (1981). 
 384. See Mathews, 424 U.S. at 333. 
 385. Zinermon, 494 U.S. at 127. 
 386. See Gilbert v. Homar, 520 U.S. 924, 930–31 (1997). 
 387. Logan v. Zimmerman Brush Co., 455 U.S. 422, 436 (1982). See Hudson v. Palmer, 
468 U.S. 517, 531–33 (1984); Parratt v. Taylor, 451 U.S. 527, 539 (1981), overruled on other 
grounds by Daniels v. Williams, 474 U.S. 327 (1986); Boddie v. Connecticut, 401 U.S. 371, 
378–79 (1971). 
 388. Zinermon, 494 U.S. at 128 (citations omitted). 
 389. See Hodel v. Virginia Surface Min. & Reclamation Ass’n, 452 U.S. 264, 299–303 
(1981) (upholding the Surface Mining Control and Reclamation Act’s pre-hearing mining 
cessation orders in light of environmental safety concerns); N. Am. Cold Storage Co. v. 
Chicago, 211 U.S. 306, 319–20 (1908) (upholding the destruction of diseased poultry with-
out prior hearing); Goss v. Lopez, 419 U.S. 565, 582 (1975) (stating that situations may exist 
where due process is satisfied although a student is removed from school without prior 
hearing, for example, where the student is dangerous or disruptive); Ewing v. Mytinger & 
Casselberry, Inc., 339 U.S. 594, 596, 599–600 (1950) (authorizing seizures of apparently 
misbranded, but physically harmless, drugs without prior hearing). 
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For instance, in North American Cold Storage v. City of Chicago, 
the U.S. Supreme Court upheld Chicago’s right to seize and destroy 
potentially contaminated food without a pre-seizure hearing, recog-
nizing that the possibility of a wrongful deprivation was outweighed 
by the possibility of a public health emergency and the fact that an 
adequate post-deprivation process was available.390 Thus, there can 
be little genuine dispute that where matters of public health or 
safety are involved, the state may act first and ask questions later 
without offending the Due Process Clause.391 As the Supreme Court 
explained in Parratt v. Taylor:  

The necessity of quick action by the State . . . when 
coupled with the availability of some meaningful 
means by which to assess the propriety of the State's 
action at some time after the initial taking, can satisfy 
the requirements of procedural due process.392 

The Court has further noted that either “a statutory provi-
sion for a post-deprivation hearing, or a common-law tort remedy 
for erroneous deprivation, satisfies due process.”393 

 
 390. N. Am. Cold Storage v. City of Chicago, 211 U.S. 306, 319-320 (1908); see also 
Ewing, 339 U.S. at 601–02 (upholding summary seizure and destruction of drugs without a 
pre-deprivation hearing). 
 391. “Not even an informal hearing . . . must precede a deprivation undertaken to pro-
tect the public safety.” Caine v. Hardy, 943 F.2d 1406, 1412 (5th Cir. 1991). 
 392. Parratt v. Taylor, 451 U.S. 527, 539 (1981). In Parratt, a prison employee acci-
dentally lost a hobby kit that belonged to a prisoner. Id. at 530. The prisoner claimed that 
his right to due process of law had been violated because the state failed to conduct a hear-
ing before its employee accidentally lost the hobby kit. Id. Noting that the prisoner could 
pursue post-deprivation remedies, the Supreme Court found no constitutional violation 
where a deprivation results from “unauthorized” acts which are contrary to “established 
state procedure.” Id. at 543. As the Court explained in Hudson v. Palmer, “[t]he underlying 
rationale of Parratt is that when deprivations of property are effected through random and 
unauthorized conduct of a state employee, pre-deprivation procedures are simply ‘imprac-
ticable’ since the state cannot know when such deprivations will occur.” Hudson v. Palmer, 
468 U.S. 517, 533 (1984). In Hudson, a prison guard allegedly destroyed an inmate’s pillow-
case intentionally. Id. at 519–20. Reasoning that intentional deprivations that are “random 
and unauthorized” are also unpredictable by the state, the Court extended Parratt to inten-
tional deprivations of property in certain circumstances when post-deprivation remedies 
are available. Id. at 533. “Parratt and Hudson represent a special class of the general Mathews 
v. Eldridge analysis, in which post-deprivation tort remedies are all the process that is due, 
simply because they are the only remedies the State could be expected to provide.” Ziner-
mon, 494 U.S. at 128. Thus, the Parratt/Hudson doctrine dictates that there is no constitu-
tional violation by a state when (1) the act of deprivation is “random and unauthorized;” 
and (2) the state provides adequate post-deprivation remedies. Id. 
 393. Zinermon, 494 U.S. at 128. 
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The temporary medical quarantine of an individual plainly 
falls within the public health or safety class of due process cases; 
therefore, a court will likely find that the Due Process Clause re-
quires no more than adequate post-deprivation process.394 How-
ever, “[t]he rationale for permitting government officials to act 
summarily in emergency situations does not apply where the offi-
cials know no emergency exists, or where they act with reckless dis-
regard of the actual circumstances.”395 Even where a state’s interests 
justify immediate action, a full hearing must be available promptly 
after the temporary deprivation occurs.396 For an opportunity to be 
meaningful, a full hearing and determination must be given at least 
during a time when the “potentially irreparable and substantial 
harm caused by a suspension can still be avoided—i.e., either before 
or immediately after suspension.”397 

The important question is whether the state is in a position 
to provide individuals with pre-deprivation process.398 Parratt does 
not apply where a state has procedures or regulations in place that 
are designed to control officials’ actions and the officials responsi-
ble for carrying such procedures out are acting under the authority 
of those instructions.399 In addition, Parratt does not apply where 
deprivation is predictable, pre-deprivation process is not impossi-
ble, and the defendants are specifically charged with the authority 
to effect the deprivation charged.400 

c. The Third Mathews Factor 

When considering the third Mathews factor, the U.S. Su-
preme Court weighs the first two factors—the individual’s private 
interest and the risk of an erroneous deprivation—against “the Gov-
ernment’s interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute proce-
dural requirement would entail.”401 Health protection is 

 
 394. Contreras v. City of Chicago, 920 F. Supp. 1370, 1393 (N.D. Ill. 1996). 
 395. Sinaloa Lake Owners Ass’n v. Simi Valley, 882 F.2d 1398, 1406 (9th Cir. 1989), cert. 
denied, 494 U.S. 1016 (1990). 
 396. See Goldberg v. Kelly, 397 U.S. 254, 266–67 (1970). 
 397. Barry v. Barchi, 443 U.S. 52, 74 (1979) (Brennan, J., concurring in part). 
 398. Hudson v. Palmer, 468 U.S. 517, 534 (1984). 
 399. Piatt v. MacDougall, 773 F.2d 1032, 1036 (9th Cir. 1985). 
 400. Zinermon, 494 U.S. at 135–38; Sierra Lake Reserve v. Rocklin, 938 F.2d 951, 957 
(9th Cir. 1991), vacated 506 U.S. 802 (1992), on remand, 987 F.2d 662 (9th Cir. 1993). 
 401. Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
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compelling.402 Where the interests at stake are as important as they 
are with the COVID-19 pandemic, and the available procedural 
safeguards may effectively cure the constitutional deficiency, even a 
substantial administrative burden is outweighed in the Mathews bal-
ancing analysis.403 For these reasons, the Court will likely hold that 
where post-deprivation process provides an opportunity to vindi-
cate significant constitutional interests, that process strikes the 
proper balance under the tripartite Mathews test.404 

ii. Substantive Due Process 

From the “cryptic and abstract words” of the Fourteenth 
Amendment,405 the U.S. Supreme Court has also determined that 
the Due Process Clause has a substantive component.406 Under sub-
stantive due process jurisprudence, the Fourteenth Amendment 
grants “more than fair process, and the ‘liberty’ it protects includes 
more than the absence of physical restraint.”407 Substantive due pro-
cess is a confusing and controversial area of constitutional law.408 

The confusion is largely due to the fact that the right to sub-
stantive due process is not enumerated in the text of the Constitu-
tion. Rather, it is encompassed in “fundamental” rights,409 which 
the U.S. Supreme Court has generally described as most of those 
rights specifically enumerated in the Bill of Rights,410 rights that 

 
 402. See Haig v. Agee, 453 U.S. 280, 307 (1981). 
 403. See Hamdi v. Rumsfeld, 542 U.S. 507, 531–33 (2004); see also Addington v. Texas, 
441 U.S. 418, 425–27 (1979). 
 404. See, e.g., Zinermon, 494 U.S. at 127–30; see also Bd. of Regents of State Colls. v. Roth, 
408 U.S. 564, 570 n.7 (1972). 
 405. Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 313 (1950). 
 406. Planned Parenthood v. Casey, 505 U.S. 833, 846–47 (1992). 
 407. Washington v. Glucksberg, 521 U.S. 702, 719 (1997). 
 408. See Daniel O. Conkle, Three Theories of Substantive Due Process, 85 N.C. L. REV. 63, 
63–65 (2006) (stating “[n]othing in constitutional law is more controversial than substan-
tive due process”); id. (“Substantive due process is in serious disarray, with the Supreme 
Court simultaneously embracing two, and perhaps three, competing and inconsistent the-
ories of decision making.”); Nelson Lund & John O. McGinnis, Lawrence v. Texas and Judi-
cial Hubris, 102 MICH. L. REV. 1555, 1557 (2004) (referring to substantive due process as 
“the most anticonstitutional branch” of constitutional law); see also Mark Tushnet, Can You 
Watch Unenumerated Rights Drift?, 9 U. PA. J. CONST. L. 209 (2006) (examining the challenges 
of identifying and enforcing unenumerated rights). 
 409. Reno v. Flores, 507 U.S. 292, 301–02 (1993). 
 410. See McKinney v. Pate, 20 F.3d 1550, 1556 (11th Cir. 1994) (en banc) (“The Su-
preme Court has deemed that most—but not all—of the rights enumerated in the Bill of 
Rights are fundamental; certain unenumerated rights (for instance, the penumbral right 
of privacy, see Planned Parenthood v. Casey, [505 U.S. 833] (1992)). 
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“may arise from the Constitution itself, by reason of guarantees im-
plicit in the word ‘liberty,’”411 and the rights so “rooted in the tradi-
tions and [collective] conscience of our people as to be ranked as 
fundamental.”412 Over the past two decades, the U.S. Supreme 
Court has used that right to extend protection to contentious rights 
also expressly found or mentioned in the text of the Constitution.413 

Almost a century ago, the U.S. Supreme Court defined the 
nature of those unenumerated rights protected by substantive due 
process in various ways. For example, it has referred to them as in-
cluding: 

not merely freedom from bodily restraint but also the 
right of the individual to contract, to engage in any 
of the common occupations of life, to acquire useful 
knowledge, to marry, establish a home and bring up 
children, to worship God according to the dictates of 
[one’s] own conscience, and generally to enjoy those 
privileges long recognized at common law as essen-
tial to the orderly pursuit of happiness by free 
men.414 

The Court also classified the following rights as fundamental 
for purposes of a substantive due process claim: the right to procre-
ate,415 the right to vote,416 access to the judicial process,417 and the 
right to interstate travel.418 

Starting with Griswold v. Connecticut in 1965, the U.S. Su-
preme Court found that “specific guarantees in the Bill of Rights 
have penumbras, formed by emanations from those guarantees that 
help give them life and substance.”419 Some of those guarantees 
“create zones of privacy”—namely the First, Third, Fourth, Fifth, 

 
 411. Wilkinson v. Austin, 545 U.S. 209, 221 (2005). 
 412. Griswold v. Connecticut, 318 U.S. 479, 487 (1965) (Goldberg, J., concurring) 
(quoting Snyder v. Com. of Massachusetts, 291 U.S. 97, 105 (1934)). 
 413. E.g., Roe v. Wade, 410 U.S. 113 (1973). See, e.g., Griswold, 381 U.S. at 479. 
 414. Meyer v. Nebraska, 262 U.S. 390, 399 (1923). 
 415. E.g., Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 
 416. E.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663, 666 (1966). 
 417. Douglas v. California, 372 U.S. 353, 357–58 (1963). 
 418. Shapiro v. Thompson, 394 U.S. 618, 629–31 (1969). 
 419. Griswold v. Connecticut, 381 U.S. 479, 484 (1965); see also David A. Harris, On the 
Contemporary Meaning of Korematsu: “Liberty Lies in the Hearts of Men and Women”, 76 MO. L. 
REV. 1, 24 (2011). 
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and Ninth Amendments.420 The Griswold Court then held that the 
Fourteenth Amendment’s Due Process Clause takes those zones of 
privacy and channels them into a general constitutional right to pri-
vacy.421 In Griswold, the Court utilized that doctrine to strike down 
a Connecticut statute that criminalized the use of contraceptives—
vacating the convictions of a doctor and Planned Parenthood exec-
utive who received criminal convictions for assisting, abetting, and 
causing married persons to use birth control, in violation of the 
aforementioned statute.422 Many cases since Griswold have ex-
panded the “right to privacy” substantive due process doctrine to 
reach additional “fundamental rights.”423 Other cases, however, 
have declined to expand the doctrine when the court found no ba-
sis for it in “our Nation’s history, legal traditions, and practices.”424 

The gradual expansion of constitutional rights by the U.S. 
Supreme Court following Griswold accorded greater weight to sub-
stantive due process and thus restricted states’ broad police power 
to legislate for public health. This expansion also required the 
courts to balance individuals’ rights and liberties against the protec-
tion of public health.425 The rights that limit authority to make 
health laws include equal protection, substantive and procedural 
due process, and privacy.426 

Because involuntary medical quarantine necessarily and sub-
stantially infringes upon the constitutionally protected fundamen-
tal right of liberty427 and the freedom of movement,428 laws impos-
ing quarantine are subject to judicial review to ensure that they 
meet the requirements of substantive due process.429 Thus, the Due 

 
 420. Griswold, 381 U.S. at 484. 
 421. Id. at 481, 485. 
 422. Id. at 480, 485–86. 
 423. See, e.g., Obergefell v. Hodges, 576 U.S. 644, 663–65 (2015) (holding that same-
sex couples have a fundamental right to marry); Lawrence v. Texas, 539 U.S. 558, 578 
(2003) (striking down a Texas law criminalizing sodomy); Roe v. Wade, 410 U.S. 113, 154 
(1973) (finding a fundamental privacy interest in abortion). 
 424. See, e.g., Washington v. Glucksberg, 521 U.S. 702, 735 (1997) (holding that there 
is no fundamental right to assisted suicide). 
 425. Harris, supra note 419. 
 426. See supra Part IV. 
 427. Addington v. Texas, 441 U.S. 418, 425 (1979). Quarantine may also impair other 
fundamental rights. See generally Roe, 410 U.S. at 152 (privacy); Shapiro v. Thompson, 394 
U.S. 618, 630, 638 (1969) (interstate travel); NAACP v. Alabama, 357 U.S. 449, 466 (1958) 
(freedom of association). 
 428. Jolly-Ryan, supra note 48, at 118. 
 429. Id. at 119–20. 
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Process Clause places limits on a state’s power to impose involuntary 
medical quarantine.430 Substantive due process also “forbids the 
government from depriving a person of life, liberty, or property in 
such a way that shocks the conscience or interferes with the rights 
implicit in the concept of ordered liberty.”431 The substantive com-
ponent of the Due Process Clause is violated by executive action 
only when it “can properly be characterized as arbitrary, or con-
science shocking, in a constitutional sense.”432 It remains undenia-
ble that involuntary civil confinement for any purpose, particularly 
involuntary quarantine, would be recognized as “a massive curtail-
ment of liberty,”433 and would require due process protection.434 

The Due Process Clause of the Fourteenth Amendment also 
proscribes arbitrary state action.435 This is a substantive right: state 
action violates due process unless it has at least a rational relation-
ship to a proper state objective.436 In addition, the U.S. Supreme 
Court has held that the state may not deprive a person of some 
rights no matter how fair the process.437 The clause thus guarantees 
certain substantive rights, and, in this respect, “serves to prevent 
governmental power from being ‘used for purposes of oppres-
sion.’”438 This guarantee is often referred to as substantive due pro-
cess.439 

Substantive due process raises serious questions regarding 
the proper role of the judiciary in reviewing the actions of the other 
branches of government.440 Moreover, courts must consider the ad-
verse social consequences and stigma of quarantine, consequences 
which will be even harsher if a quarantine applies only to those who 

 
 430. Id. at 118–19. 
 431. Corales v. Bennett, 567 F.3d 554, 568 (9th Cir. 2009) (citing Nunez v. Los Angeles, 
147 F.3d 867, 871 (9th Cir. 1998)). 
 432. Collins v. Harker Heights, 503 U.S. 115, 127–28 (1992). 
 433. Vitek v. Jones, 445 U.S. 480, 491–92 (1980) (quoting Humphrey v. Cady, 405 U.S. 
504, 509 (1972)). 
 434. Id.; see also Addington v. Texas, 441 U.S. 418, 425 (1979); O’Connor v. Donaldson, 
422 U.S. 563, 580 (1975) (Burger, C.J., concurring). 
 435. U.S. CONST. amend. XIV, § 1. 
 436. Daniels, 474 U.S. at 331. 
 437. See, e.g., Rochin v. California, 342 U.S. 165, 172–73 (1952) (holding that the forced 
extraction of evidence from a defendant’s stomach can never satisfy due process). 
 438. Daniels v. Williams, 474 U.S. 327, 331–32 (1986) (quoting Murray’s Lessee v. Ho-
boken Land & Improvement Co., 59 U.S. 272, 277 (1856)). 
 439. See, e.g., Washington v. Glucksberg, 521 U.S. 702, 719–20 (1997). 
 440. See Edward D. Re, Due Process, Judicial Review, and the Rights of the Individual, 39 
CLEV. ST. L. REV. 1, 4 (1991). 
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refuse to, or are thought incapable of, conforming their behavior 
to suggested guidelines.441 

iii. The Quarantine Case of Kaci Hickox 

Since the U.S. Supreme Court has refrained from specifi-
cally analyzing quarantine cases for over a century, firm precedent 
appears to be lacking. Based on the foregoing, the Court presuma-
bly will have to warily tread through a largely uncharted and shad-
owy legal forest to rule. Given the magnitude of the liberty depriva-
tion inherent in a COVID-19 quarantine, quarantined individuals 
will likely be entitled to significant procedural protections.442 While 
the U.S. Constitution requires that quarantine laws be the least re-
strictive means necessary to prevent the community spread of con-
tagious disease,443 the 2014 case of Kaci Hickox, a nurse who worked 
for Doctors Without Borders, featured the apprehension of many 
concerning the suspension of civil liberties under involuntary quar-
antine.444 Her legal ordeal might serve as a touchstone on how the 
Court might rule on involuntary quarantine. 

By way of background, in response to an Ebola virus out-
break, the CDC disseminated information to state departments of 
health and state CDC satellites including information about the dis-
ease itself, as well as information about how to prevent the spread 
of the disease through a variety of public and individualized health 
measures.445 Politicians, however, did little to assuage public fears, 
some calling for complete bans on travel to and from West African 
countries affected by the Ebola virus outbreak.446 Others called for 

 
 441. The stigmatizing effect of quarantine does not, of itself, trigger the Due Process 
Clause. Stigma is merely one factor, in addition to the loss of liberty associated with the 
confinement, which the court will consider. See Vitek v. Jones, 445 U.S. 480, 492, (1980); 
Addington v. Texas, 441 U.S. 418, 426–27 (1979).  
 442. See supra Section II.B.i. 
 443. Michele Goodwin & Erwin Chemerinsky, No Immunity: Race, Class, and Civil Liberties 
in Times of Health Crisis, 129 HARV. L. REV. 956, 995 (2016) (reviewing EULA BISS, ON 

IMMUNITY: AN INNOCULATION (2014)). See MSEHPA, supra note 251, at § 604(b)(1). 
 444. Benjamin W. Dexter, Mayhew v. Hickox: Balancing Maine’s Public’s Health with Per-
sonal Liberties During the Ebola Crisis, 68 ME. L. REV. 263, 274 (2016). 
 445. Id. at 269–70 (citing Interim U.S. Guidance for Monitoring and Movement of Persons 
with Potential Ebola Virus Exposure, CTRS. FOR DISEASE CONTROL & PREVENTION, 
http://www.cdc.gov/vhf/ebola/exposure/monitoring-andmovement-of-persons-with-ex-
posure.html (Dec. 27, 2017). 
 446. Lauren French, Boehner: Ban travel for Ebola, POLITICO (Oct. 15, 2014, 6:58 PM), 
http://www.politico.com/story/2014/10/john-boehner-obama-flights-ebola-111924.html. 
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mandatory quarantine facilities at airports to screen and detain trav-
elers arriving from Ebola virus-affected countries.447 And although 
the CDC information was widely available to state departments of 
health, by October of 2014, New York and New Jersey had an-
nounced mandatory quarantine protocols for returning health care 
workers with direct Ebola exposure, a decision believed by many to 
be an overreach as well as a deterrent to health care workers con-
sidering traveling to West Africa to assist Ebola victims.448 

In late October of 2014, after treating Ebola virus-infected 
patients in African countries for several weeks, Nurse Hickox re-
turned home to the United States.449 Upon her arrival at New Jer-
sey’s Newark International Airport, an asymptomatic Hickox under-
went additional questioning after screeners learned that she worked 
directly with patients in West Africa.450 Initially, Hickox’s tempera-
ture registered at ninety-eight degrees, but then three more hours 
of questioning passed, a forehead scanner temperature registered 
a low-grade fever.451 After several additional hours, Hickox was 
driven to the University Hospital in Newark due to her fever.452 
When Hickox arrived at the hospital, she was not permitted inside 
but rather, she was confined to an outdoor isolation tent with no 
shower that was adjacent to the hospital.453 She was tested for Ebola 
twice and both tests came back negative.454 

 
 447. Cristina Marcos, Texas Republican calls for Ebola quarantine facility at Dallas airport, 
THE HILL (Oct. 15, 2014, 5:02 PM), http://thehill.com/blogs/floor-action/house/220866-
texas-republicancalls-for-ebola-quarantine-facility-at-dallas. 
 448. Dexter, supra note 444, at 269 (quoting Martha Middleton, The Law of Ebola, 101 
A.B.A. J. 88, 94 (2015)). 
 449. Julia Bayly, Nurse Kaci Hickox speaks at Fort Kent home, vows to fight 21-day isolation, 
BANGOR DAILY NEWS (Oct. 29, 2014), http://bangordailynews.com/2014/10/ 
29/news/aroostook/kaci-hickox-back-in-fort-kent-vows-to-fight-21-day-isolation; Elizabeth 
Cohen et al., Nurse describes Ebola quarantine ordeal: ‘I was in shock. Now I’m angry’, CNN (Oct. 
27, 2014, 7:49 AM), http://www.cnn.com/2014/10/26/health/new-jersey-quarantined-
nurse. 
 450. Matt Arco, Ebola: Timeline of events, actions by Chris Christie, NJ.COM (Mar. 29, 2019), 
http://www.nj.com/politics/index.ssf/2014/10/ebola_timeline_of_events_ac-
tions_by_chris_christie.html. 
 451. Britton Peele, Her story: UTA grad isolated at New Jersey hospital in Ebola quarantine, 
DALLAS MORNING NEWS (Oct. 25, 2014, 12:00 PM), https://www.dal-
lasnews.com/news/2014/10/25/her-story-uta-grad-isolated-at-new-jersey-hospital-in-ebola-
quarantine. 
 452. Id. 
 453. Id.; Jolly-Ryan, supra note 48, at 106. 
 454. Cohen et al., supra note 449. 
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Despite having a normal temperature and being asympto-
matic, on October 24, 2014, then New Jersey Governor Chris Chris-
tie, who was running for re-election at the time, labeled Hickox as 
“obviously ill” and mandated that she remain in quarantine.455 For 
over 60 hours, Hickox was physically separated from family, friends, 
and her lawyer behind a canvas tent with plastic windows while be-
ing monitored regularly for additional signs of Ebola infection.456 
When no additional symptoms surfaced and she threatened to sue, 
Hickox was allowed to return to her home state of Maine on Octo-
ber 27, 2014.457 Hickox was immediately outspoken and highly crit-
ical of her treatment at the hands of New Jersey health officials, 
claiming that it was unnecessary and that her “basic human rights 
[had] been violated.”458 

New Jersey transported Hickox back to Maine.459 There, 
Maine Governor Paul LePage ordered that Hickox be confined at 
home for twenty-one days, the maximum incubation period for 
Ebola, despite Hickox’s negative Ebola test and lack of symptoms.460 
Although Maine public officials did not provide specific infor-
mation, Maine CDC released a statement indicating that “all known 
travelers returning from West Africa to Maine [were] cooperating 
with State health officials.”461 Though initially indicating that she 
would comply with Maine CDC requests, self-isolate and submit to 
daily medical status monitoring, Hickox caused a public stir when 
she spoke out against the restrictions.462 

Despite admonition from Maine CDC and a general public 
outcry, Hickox flouted the Governor’s order, defying her quaran-
tine.463 Maine then filed a petition to limit Hickox’s movement and 

 
 455. Arco, supra note 450; James G. Hodge, Jr., Legal Myths of Ebola Preparedness and 
Response, 29 NOTRE DAME J.L. ETHICS & PUB. POL’Y 355, 367 (2015). On October 22, 2014, 
New Jersey Governor Chris Christie issued Executive Order No. 164, creating mandatory 
screening protocols for individuals returning from West African countries affected by the 
Ebola outbreak. N.J. Exec. Order No. 164 (Oct. 22, 2014), https://www.state.nj.us/in-
fobank/circular/eocc164.pdf. 
 456. Jolly-Ryan, supra note at 48, at 106. 
 457. Arco, supra note 450. 
 458. Cohen et al., supra note 449. 
 459. Dexter, supra note 443, at 275; Jolly-Ryan, supra note 48, at 107. 
 460. Dexter, supra note 443, at 275; Hodge, supra note 455, at 368; Jolly-Ryan, supra 
note at 48, at 106. 
 461. Dexter, supra note 443, at 275. 
 462. Dexter, supra note 443, at 277. 
 463. Russell Berman, The Renegade Nurse, THE ATL. (Oct. 30, 2014), http://www.theat-
lantic.com/politics/archive/2014/10/Kaci-Hickox-Ebola-Quarantine-Maine-
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activities, using CDC guidelines as the basis for restrictions.464 Fur-
thermore, the proclaimed basis for the order extended from the 
significant need to protect the community’s health from the specter 
of the Ebola virus associated with Hickox and other health care 
workers.465 Amid public outcry that spanned the state—indeed the 
nation—Hickox ultimately agreed to abide by the lesser restrictions 
for the entirety of the requested time period.466 However, the prob-
lem was that use of quarantine powers in this case was unlawful.467 
On October 31, 2014, a Maine judge found that Maine lacked “clear 
and convincing evidence” that Hickox posed sufficient risks to the 
community to require a mandatory quarantine.468 Lacking any ad-
ditional proof of harm related to Hickox, who promised public 
health authorities to continue to self-monitor her condition until 
the end of the incubation period, her quarantine was unnecessary 
and thus unlawful.469 The court granted her freedom of movement, 
ordering her to follow less invasive “direct active monitoring” of 
symptoms under supervision of a healthcare professional.470 Addi-
tionally, the court wrote in it decision that it was “fully aware that 
people [were] acting out of fear,” and that such fear was “not en-
tirely rational,” which was demonstrated by how Hickox was forced 
to unnecessarily spend over three days in an isolation tent without 
access to clothing or a shower upon her arrival in New Jersey.471 

 
NewJersey/382168; Wayne Carter, Kaci Hickox defies Maine Ebola quarantine with morning bike 
ride, DALLAS MORNING NEWS (Oct. 30, 2014), https://www.dal-
lasnews.com/news/2014/10/30/kaci-hickox-defies-maine-ebola-quarantine-with-morning-
bike-ride. 
 464. See Mayhew v. Hickox, No. CV-2014-36 (Me. Dist. Ct. Oct. 30, 2014) (temporary 
order); Notes on the Interim U.S. Guidance for Monitoring and Movement of Persons with Potential 
Ebola Virus Exposure, CDC (July 2017), https://www.cdc.gov/vhf/ebola/exposure/monitor-
ing-and-movement-of-persons-with-exposure.html. 
 465. Hodge, supra note 455, at 368. 
 466. Judy Harrison, Kaci Hickox, state agree to make temporary order permanent; hearings this 
week cancelled, BANGOR DAILY NEWS (Nov. 3, 2014), https://bangordailyn-
ews.com/2014/11/03/news/kaci-hickox-state-agree-to-make-temporary-order-permanent-
hearings-this-week-canceled. 
 467. Mayhew v. Hickox, No. CV-2014-36 (Me. Dist. Ct., Oct. 31, 2014) (order pending 
hearing); Scott Neuman, Maine Judge Rejects State’s Bid to Restrict Nurse’s Movements, NPR (Oct. 
31, 2014, 11:04 AM), http://www.npr.org/blogs/thetwo-
way/2014/10/31/360355777/maine-judge-issues-order-restricting-nurses-movements. 
 468. Id. 
 469. Neuman, supra note 467. 
 470. Mayhew v. Hickox, No. CV-2014-36 (Me. Dist. Ct., Oct. 31, 2014) (order pending 
hearing). 
 471. Id. at 3. 
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While Hickox’s legal ordeal with Maine subsided, her legal 
battle with New Jersey commenced. With the support of the Ameri-
can Civil Liberties Union, Hickox filed a 2015 lawsuit over her treat-
ment in New Jersey, naming Governor Chris Christie and the Com-
missioner of the New Jersey Department of Health as defendants.472 
Hickox alleged that her quarantine constituted an unreasonable 
seizure under the Fourth Amendment and a violation of her due 
process rights under the Fourteenth Amendment.473 In response to 
medical experts who had questioned the quarantine policy as un-
necessary and politically driven, Connecticut’s state epidemiologist 
and infectious diseases director wrote: “The quarantine definition 
is very 19th century, making 21st-century quarantine options diffi-
cult to implement.”474 Ultimately, Hickox reached an agreement 
with the state of New Jersey and with public health officials.475 Thus 
ended her legal struggle, but the larger political and social ramifi-
cations, as well as the media commentary, did not cease. Despite 
Hickox’s settlement, a significant amount of ambiguity remained, 
especially in present day regulations regarding the balance between 
an individual’s rights and the necessity of quarantine defined by the 
state or federal government. 

C. Due Process Under the Fifth Amendment 

Since Congress has not enacted federal involuntary quaran-
tine law in the last one hundred years, any analysis at this point, 
without the federal law to review, would be an exercise in pure con-
jecture. If federal law survives that initial hurdle, the U.S. Supreme 
Court’s due process analysis under the Fifth Amendment would 
likely be almost identical to its due process analysis under the Four-
teenth Amendment.476 If a classification would violate the Equal 
Protection Clause of the Fourteenth Amendment, then it also 

 
 472. Hickox v. Christie, 205 F. Supp. 3d 579, 584 (D.N.J. 2016); Jolly-Ryan, supra note 
48, at 108. 
 473. Jolly-Ryan, supra note 48, at 108–09. 
 474. See Sheri Fink, Connecticut Faces Lawsuit over Ebola Quarantine Policies, N.Y. TIMES 
(Feb. 7, 2016), https://www.nytimes.com/2016/02/08/nyregion/connecticut-faces-law-
suit-over-ebola-quarantine-policies.html. 
 475. Victory: Detained Nurse’s Ebola Suit Will Secure Due Process in NJ Quarantine Rules, Pend-
ing Court Approval, AM. CIV. LIBERTIES UNION (July 28, 2017), https://www.aclu.org/press-
releases/victory-detained-nurses-ebola-suit-will-secure-due-process-nj-quarantine-rules. 
 476. See Johnson v. Robison, 415 U.S. 361, 364 n.4 (1974). 
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violates the Fifth Amendment’s Due Process Clause as a matter of 
law.477 

V. MENTAL HEALTH CONSEQUENCES OF QUARANTINE 

No counterbalanced discussion concerning the attempted 
harmonization of individual civil liberties, on the one hand, and 
compelling government action, on the other, can be complete with-
out mentioning the potential latent psychological effects that invol-
untary medical quarantine may cause. The prominent purpose of 
quarantine is the necessity of containing a contagious disease, but 
insufficient consideration appears to be given to the mental and 
emotional consequences that quarantine imposes on the infected 
people.478 A recent study conducted in Canada aimed to discover 
the psychological effects of quarantine on 129 people infected with 
SARS.479 A survey of these quarantined individuals indicated that 
these people felt a sense of isolation and detachment from society, 
even with those close to them such as their friends and family.480 
Most significant, the researchers were able to identify symptoms of 
Post-Traumatic Stress Disorder and depression within quarantined 
individuals.481 This demonstrates a larger problem with quarantine, 
voluntary or involuntary: the negative mental effects of quarantine. 

Further, an article published by the medical journal The Lan-
cet evaluated twenty-four papers published on the psychological im-
pact of quarantine.482 Most of the papers reported the most promi-
nent effects of quarantine to be “post-traumatic stress symptoms, 
confusion, and anger” as well as stressors including “longer quaran-
tine duration, infection fears, frustration, boredom, inadequate 
supplies, inadequate information, financial loss, and stigma.”483 The 
article suggests that when quarantine is necessary, “officials should 
quarantine individuals for no longer than required, provide clear 

 
 477. Schweiker v. Wilson, 450 U.S. 221, 226 n.6 (1981); see also Robison, 415 U.S. at 364 
n.4. 
 478. See Brooks et al., supra note 357, at 912. 
 479. Laura Hawryluck et al., SARS Control and Psychological Effects of Quarantine, Toronto, 
Canada, 10 EMERGING INFECTIOUS DISEASES 1206, 1206 (2004). 
 480. Id. at 1210. 
 481. Id. at 1210–11. 
 482. Brooks et al., supra note 3567, at 912. 
 483. Id. 
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rationale for quarantine and information about protocols, and en-
sure sufficient supplies are provided.”484  

These scientific studies are extremely relevant to the current 
COVID-19 crisis. Recently, the CDC published ways to cope with 
stress during the pandemic, a clear acknowledgment of the trauma 
that quarantine and isolation imposes on an individual’s mental 
and emotional wellbeing.485 Mental Health America has also posted 
resources to help people struggling with COVID-19 anxiety and 
stress.486 Further, there may be other long-lasting financial and 
emotional effects of involuntary medical quarantine that may have 
been avoidable with an increase in knowledge and understanding 
of all sides of quarantine. Thus, in tandem with this Article’s review 
of involuntary quarantine from a legal and medical history perspec-
tive, the mental and emotional component of quarantine should 
also become an integral factor to be considered by the U.S. Su-
preme Court when deciding the necessity and legality of an individ-
ual’s isolation in the face of infectious diseases. 

VI. CONCLUSION 

As the COVID-19 pandemic continues to wreak havoc within 
medical, economic, political and social infrastructures, the world 
desperately anticipates a vaccine or treatment to combat this virus. 
After considering involuntary quarantine through legal, medical, 
historical and social prisms, the decision to employ involuntary 
quarantine will be debated into the near future. Soon, the courts, if 
not the U.S. Supreme Court, may be pressed to once again weigh 
equal protection and due process rights against individual liberties 
and compelling government interests. At the moment, given the se-
verity of involuntary medical quarantine, it can be assumed that a 
deprivation of civil liberties is justified if such quarantine is ex-
pressly sanctioned by the medical community. As demonstrated in 
this Article, unnecessary quarantine measures imposed by state gov-
ernments can be hazardous and counterintuitive. Only when there 
is a clear relationship between the legal and medical communities 
with regards to individual civil liberties and public health can the 
 
 484. Id. 
 485. Coping with Stress, CDC (July 1, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/daily-life-coping/managing-stress-anxiety.html. 
 486. Mental Health and COVID-19 Information and Resources, MENTAL HEALTH AM., 
https://mhanational.org/covid19 (last visited Aug. 8, 2020). 
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U.S. Supreme Court fully address the constitutionality of involun-
tary quarantine. 
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