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GUN VIOLENCE AND DE FACTO SEGREGATION: 
COULD ENVIRONMENTAL DISCRIMINATION BE 

FUELING CHICAGO’S SOARING GUN VIOLENCE? 

JOERIKA STITT† 

I. INTRODUCTION 

hirley Chambers is a Chicago resident who has experienced the 
unimaginable1: her four children, three sons and one daughter, 
were all shot and killed in Chicago’s Lawndale neighborhood.2 

After her first three children were murdered, Ms. Chambers re-
called feeling “sadder” for her last remaining son more than she felt 
for herself.3 She reported, “I only have one child left, and I’m afraid 
that [the killing] won’t stop until he’s gone too.”4 Gun violence 
claimed Ms. Chamber’s fourth and last remaining child in 2013.5 
Surprisingly, Ms. Chamber’s story is not unique considering many 
parents who reside in Chicago have lost multiple children to gun 
violence.6 

 
         † Joerika Stitt, a Public Interest Attorney, graduated from IIT Chicago-Kent College 
of Law in 2019. She is currently a Staff Attorney with an LSC Legal Aid Organization. Prior 
to law school, Joerika worked as a social worker. Joerika would like to thank the Valparaiso 
University Law Review (Volume 52), Megan Jones of the Federal Highway Administration, 
as well as Dean Sowle of IIT Chicago-Kent College of Law for their guidance and assistance 
in writing this Article. On a more personal note, Joerika thanks her Lord and Savior, Jesus 
Christ, whose grace, direction, and faithfulness have continually kept her. Joerika would 
also like to acknowledge her children who, individually and collectively, taught her the true 
meaning of love.  
 1. Peter Nickeas and Rosemary Regina Sobol, Fourth Sibling from Same Chicago Family 
Killed by Gun Violence, CHI. TRIB. (Jan. 27, 2013), https://www.chicagotribune.com/news/ct-
xpm-2013-01-27-ct-met-ronnie-chambers-dead-20130127-story.html. 
 2. Id. 
 3. Id. 
 4. Id. 
 5. Id. 
 6. See Tony Briscoe, Mother Loses Second Son to Gun Violence: ‘Now I Believe They’re To-
gether’, CHI. TRIB. (June 10, 2015), http://www.chicagotribune.com/news/local/break-
ing/ct-two-sons-chicago-gun-violence-story.html (recounting a Chicago mother’s agony af-
ter losing two sons to gun violence). 

S 
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Incidents of Chicago residents being shot and killed are ris-
ing.7 For instance, 4,368 people were shot in Chicago from January 
1, 2016 to December 31, 2016, and following a small decline during 
2017-2019, violent homicides have significantly increased in 2020.8 
More alarming is the fact that the majority of gun violence is con-
tained within defined geographical boundaries, and these bounda-
ries most often correspond to minority communities riddled with 
poverty.9 Scholars, politicians, law enforcement, and society often 
attribute Chicago’s gun violence to legitimate, albeit incorrect, fac-
tors such as lack of morals, poor education, and inherent criminal 
propensities that are symptoms of the actual problem.10 This paper, 
however, will discuss a subtler element known as environmental dis-
crimination, the underlying and systematic cause of Chicago’s cur-
rent gun violence, which segregates Chicago’s poor and minority 
residents within geographically defined areas that are significantly 
lacking in resources.11 Such systemic barriers isolate and deny these 
persons access to the abundant resources and opportunities 
hoarded within Caucasian middle-class and more affluent commu-
nities.12 For instance, businesses often do not invest within these 
poor communities due to redlining; schools are low performing 
and lack the necessary resources to empower children through ed-
ucation; and transportation and employment are non-existent or 
severely limited.13 Thus, persons within these geographically deter-
mined poverty pockets often engage in high-risk lifestyles that con-
tribute to the alarming statistics associated with Chicago’s gun vio-
lence.14 

 
 7. Tracking Chicago Homicide Victims, CHI. TRIB., https://www.chicagotrib-
une.com/news/breaking/ct-chicago-homicides-data-tracker-htmlstory.html (Sept. 22, 
2020). 
 8. Aaron Besecker, Chicago Gets Bad Rap, but Gun Violence in Buffalo isn’t Much Better, 
BUFFALO NEWS (July 31, 2017), https://buffalonews.com/news/local/chicago-gets-bad-
rap-but-gun-violence-in-buffalo-isnt-much-better/article_5e42e683-cf34-5880-b7a6-
92ba52b39c3b.html. 
 9. See generally NATALIE MOORE, THE SOUTH SIDE: A PORTRAIT OF CHICAGO AND 

AMERICAN SEGREGATION (2016) (discussing how Chicago’s gun violence is contained within 
African American neighborhoods with high poverty and limited resources). 
 10. See id. at 163. 
 11. See id. at 161. 
 12. See id. at 161–62. 
 13. SYLVIA HOOD WASHINGTON, PACKING THEM IN: AN ARCHAEOLOGY OF 

ENVIRONMENTAL RACISM IN CHICAGO, 1865–1954 194 (2005) (discussing systems that en-
sure that African American communities remain in poverty). 
 14. MOORE, supra note 9, at 161. 
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One of Ms. Chambers’ sons had tombstone tattoos on his 
arm to commemorate his dead siblings; they eerily expressed the 
reality of many African Americans (and other minorities) contained 
within these congested and confined neighborhoods as a result of 
environmental discrimination.15 

This article discusses how addressing Chicago’s past land-use 
restrictions that segregated African Americans from European 
Americans will likely solve its gun violence problem. This Note pro-
poses how the federal action of incorporating the language of Ex-
ecutive Order 12898 into the National Environmental Protection 
Act (“NEPA”) can likely prevent future instances of environmental 
discrimination in Chicago. This Note also discusses how a Chicago 
Community Based Reparations Program can mitigate existing envi-
ronmental harms associated with past instances of environmental 
discrimination. 

II. BACKGROUND 

A. Environmental Racism 

Environmental racism is a form of institutional racism that 
discriminates against persons of color in the implementation of en-
vironmental policy and decision-making.16 This concept extends to 
institutional discrimination in decision-making concerning place-
ment of highways, railroads, and other infrastructure meant to di-
vide and contain poor persons and minorities.17 

The United States interstate highway system was originally 
constructed following the enactment of the Federal Aid Highway Act 
of 1956.18 The purpose of this 46,876 mile system was (and is) to 
connect all parts of the United States through roads and highways 
that efficiently transport people and goods from one state to 
 
 15. Nickeas, supra note 1. 
 16. GORDON WALKER, ENVIRONMENTAL JUSTICE: CONCEPTS, EVIDENCE AND POLITICS 
66 (2012) (“Environmental racism is racial discrimination in environmental policy-making 
and enforcement of regulations and laws . . . and the history of excluding people of color 
from leadership of the environmental movement.” (quoting Benjamin Chavis)). 
 17. See Emily Badger & Darla Cameron, How Railroads, Highways, and Other Man-Made 
Lines Racially Divide America’s Cities, WASH. POST (July 16, 2015), https://washing-
tonpost.com/news/wonk/wp/2015/07/16/how-railroads-highways-and-other-man-made-
lines-racially-divide-americas-cities/?utm_term=.e2880e6c6253 (discussing highways and 
other infrastructure that divides cities). 
 18. Bradford Sherman, Racial Bias and Interstate Highway Planning: A Mixed Methods 
Approach, C. UNDERGRADUATE RES. ELECTRONIC J., Spring 2014, at 3. 
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another.19 Highway planners, however, have historically discrimi-
nated against poor minorities in urban settings by routing highways 
through these communities in an effort to shield Caucasian middle-
class and affluent communities from the negative environmental 
impacts associated with infrastructure such as highways.20 As a re-
sult, poor minority communities have disproportionately absorbed 
the majority of these negative impacts, while Caucasian middle-class 
and affluent communities are free to enjoy the benefits of these 
highways absent any harmful environmental impacts.21 

Environmental discrimination is subtle; thus, people rarely 
question planning decisions that route highways through minority 
neighborhoods as opposed to middle-class and affluent ones, nor 
do people realize that such decision-making is a form of institu-
tional discrimination.22 Such discriminatory practices went un-
checked for decades due to misguided laws and regulations that 
were fueled by racism and prejudice, and because African Ameri-
cans were considered socially repugnant and politically irrelevant.23 

Often the personal racism and prejudice of persons who oc-
cupied influential positions within society guided such discrimina-
tory highway planning.24 Robert Moses, known as the “Master 
Builder of New York,” was a planner who is remembered for design-
ing beautiful parks and recreational facilities throughout the state 
of New York.25 He is also remembered for designing barriers that 

 
 19. David Pfeiffer, Anniversary of the Highway System Recalls Eisenhower’s Role as Catalyst, 
PROLOGUE MAG., Summer 2006, at X. 
 20. Badger & Cameron, supra note 17. 
 21. See Ashley Halsey III, A Crusade to Defeat the Legacy of Highways Rammed through Poor 
Neighborhoods, WASH. POST (Mar. 29, 2016), https://www.washingtonpost.com/local/traffi-
candcommuting/defeating-the-legacy-of-highways-rammed-through-poor-neighbor-
hoods/2016/03/28/ffcfb5ae-f2a1-11e5-a61f-e9c95c06edca_story.html. 
 22. See Julie Hurwitz & E. Quita Sullivan, Using Civil Rights Laws to Challenge Environ-
mental Racism: From Bean to Guardians to Chester to Sandoval, 2 J.L. SOCIETY 5, 13 (2001) (“The 
Toxics, Waste and Race study, and the numerous others conducted since 1987, have over-
whelmingly confirmed that the burden of toxic and hazardous sources has fallen more 
heavily on residents of low income and minority communities.”). 
 23. See generally WASHINGTON, supra note 13 (discussing Chicago’s zoning and other 
restrictive convenants that restricted African Americans from housing outside of predeter-
mined ghettos). 
 24. See Halsey, supra note 21 (contrasting Anthony Foxx’s views on middle class black 
neighborhoods with Robert Moses’ views). 
 25. Sarah Schindler, Architectural Exclusion: Discrimination and Segregation through Physi-
cal Design of the Built Environment, 124 YALE L.J. 1934, 1937 (2015); see also Sydney Sarachan, 
The Legacy of Robert Moses, PBS (Jan. 17, 2013), http://www.pbs.org/wnet/need-to-know/en-
vironment/the-legacy-of-robert-moses/16018. 
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prevented minorities from accessing these same public facilities 
through government sponsored infrastructure.26 Moses designed 
the infamous Long Island Bridge, which was intentionally designed 
to hang so low that buses could not drive under it.27 At that time, 
most African Americans relied on public transportation because 
they could not afford private vehicles.28 The bridge was intention-
ally designed to exclude African American participation on a pub-
licly funded recreational facility.29 Ironically, no protests or other 
efforts to hold politicians, urban planners, or other influential in-
stitutions or persons accountable for this (and other) blatant forms 
of environmental discrimination occurred because at that time Af-
rican Americans lacked political influence and social status.30 

Robert Moses also influenced the design of the nation’s in-
terstate highway system.31 For instance, at the behest of affluent 
Caucasian residents of the Upper East Side, he authorized the 
placement of the Robert F. Kennedy Bridge exit ramp in Harlem, 
an African American neighborhood.32 This decision was made even 
though it made better sense to place the ramp in the Upper East 
Side where most of the incoming and outgoing traffic originated.33 
Because of this planning decision, Harlem was constantly impacted 
by traffic and its resulting consequences including noise, accidents, 
and trash.34 Robert Moses’ influence reached beyond the state of 
New York as his discriminatory design influenced the interstate 
highway system.35 Mr. Moses referred to urban areas occupied by 
poor African Americans in Baltimore as “blighted” and “slums,” 

 
 26. See Schindler, supra note 25, at 1937 (describing one of Moses’ discriminatory pro-
jects). 
 27. Id. at 1953. 
 28. Id. 
 29. Id. at 1953–54. 
 30. Id. at 1960. 
 31. See id. at 1965–66 (discussing Mr. Moses’ influence on the discriminatory design 
of highways and bridges in the U.S.); see also Sarachan, supra note 25. 
 32. Schindler, supra note 25, at 1965. 
 33. Id. It can be inferred that most traffic would originate from the Upper East Side 
considering its residents could afford private vehicles while Harlem, a poor African Ameri-
can neighborhood, would not originate as much traffic because its residents relied on pub-
lic transportation. It would have been most logical to place the exit ramp within an Upper 
East Side neighborhood considering that was where most incoming and outgoing traffic 
originated. See id. 
 34. See id. at 2003 (discussing the arguments for closing a street to Hein Park, a black 
neighborhood, in Memphis, Tennessee). 
 35. See Halsey, supra note 21. 
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which was evidence of the Urban-Redevelopment Era that resulted 
in African American communities being decimated to accommo-
date the routing and construction of various highway projects.36 He 
also stated that “[t]he more of them [slums] that are wiped out the 
healthier Baltimore will be in the long run.”37 This concept of slum 
clearance and urban development permeated the U.S. as well as 
empowered and justified planning decisions to route these high-
ways through poor African American communities and the decima-
tion of these communities was touted as an “all-purpose solution” 
that would renew these “blighted” neighborhoods while simultane-
ously improving traffic conditions for all.38 

These highways, however, did not renew these neighbor-
hoods, but rather caused resources to flee, which resulted in greater 
instances of sustained poverty.39 Construction of these highways de-
stroyed vast amounts of low-income housing that displaced large 
numbers of African American residents.40 These highways isolated 
residents of these neighborhoods by creating physical barriers that 
separated them from thriving communities on the opposite side of 
the highway.41 

B. Chicago’s Environmental Discrimination and 
Injustice Problem 

From the late nineteenth century to 1954, African Ameri-
cans in Chicago were relegated to horrendous living conditions that 
consisted of one-room residences within larger dwellings.42 For in-
stance, Ida B. Wells, a public housing project, consisted of very small 
one-room units that housed multi-person families.43 Residents 
within each unit shared one common bathroom for the entire 

 
 36. Id. 
 37. Id.  
 38. See id. 
 39. See id. 
 40. Id. 
 41. See Halsey, supra note 21. 
 42. See WASHINGTON, supra note 13, at 173 (describing the abhorrent housing condi-
tions low-income African American were forced to reside in while living in Chicago’s ghet-
tos spanning from the great migration period until 1954). 
 43. Id. at 173–74 (“[T]he stereotypical housing for African Americans living on Chi-
cago’s South Side was the kitchenette apartment. These apartments were created from 
larger homes and apartments . . . .”). 
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complex.44 African Americans were segregated and indisputably 
packed like sardines into congested and environmentally unsafe 
conditions that extended upward because (1) they were feared by 
the majority; (2) they were not valued members of society due to 
racism and prejudice; and (3) it was economically and socially effi-
cient to cram this unwanted population into predetermined geo-
graphic locals that were severely lacking in square-footage so the 
majority could remain isolated from them and their problems.45 

Chicago viewed the millions of African Americans relocating 
to its city in droves during the Great Migration Periods as a serious 
domestic and health problem.46 These migrations created what was 
known as the “Negro Problem” because African Americans were 
viewed by the scientific and medical communities as “health and 
moral hazards unfit to occupy the same geographical space as the 
white social body and body politic unless they were restricted, disci-
plined, and confined.”47 This naturally led to white Chicagoans 
 
 44. Id. 
 45. See id. at 135, 182. 
 46. WASHINGTON, supra note 13, at 130, 134–35, 141 (describing the African American 
Great Migration experiences from Southern states to Northern states as well as the North-
ern states response to the influx of this unwanted population). Most African Americans in 
Chicago, Cleveland, Detroit, and Pittsburgh are descendants of Southern migrants who mi-
grated to Chicago during the Great Migration periods. Id. at 134. African Americans, at that 
time, thought migrating to Northern states would open doors of opportunity that were non-
existent in Southern states. Id. at 141. However, African Americans soon realized that North-
ern states substituted Southern Jim Crow laws with regulatory zoning, restrictive covenants, 
and even bombings to maintain the separation of the races. Id. at 131. Between 1917 and 
1921, African Americans were terrorized with fifty-eight bombs used to dissuade them from 
attempts to reside in all white neighborhoods. Id. at 141. Thus, African Americans soon 
recognized that their status and existence in Chicago was disturbingly similar to that of their 
Southern experience. Id. 
 47. WASHINGTON, supra note 13, at 130 (introducing the concept of the “Negro Prob-
lem,” which explains how Chicago and other Northern states viewed African Americans who 
migrated from Southern states). One doctor stated at the 1913 Southern Medical Associa-
tion:  

[I]n so far as the negro is concerned in his relation to public health, it 
is but one phase of that sinister problem that looms large and low on 
the horizon . . . as a carrier and transmitter of disease he is a standing 
menace to the white race.” Id. Such comments from respected members 
of the larger society contributed to the myth that African Americans 
were “diseased bodies. . . . This high rate of contagious disease among 
African Americans then furled fear and prejudice among whites, who 
redoubled their efforts to keep them contained in the same degraded 
environments that had contributed to their health problems in the first 
place. Nowhere were the mechanics of this vicious cycle more clearly 
evident or the implications more bluntly expressed than in Chicago.  

Id. at 129–30. 



STITT_TOPUBLISH (2).DOCX (DO NOT DELETE) 1/20/2021  6:27 PM 

402         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:2 

being fearful of African Americans and regarding them as “unde-
sired and unwanted environmental and public health ‘nui-
sances.’”48 This narrative also fueled efforts to create regulations 
aimed at isolating and confining this population to overcrowded 
ghettos.49 Chicago was not driven by a desire to solve its discrimina-
tory and segregationist housing patterns, but rather its intent on 
maintaining and strengthening its legal and not-so-legal efforts to 
insulate its white residents from African Americans and their prob-
lems by isolating and confining them to predetermined geographic 
ghettos.50 This systemic containment and social control is what 
caused Chicago to become one of America’s most segregated cities 
– then and now.51 

The desire to protect white Chicagoans from African Amer-
icans and their problems birthed a new profession known as Urban 
Planning, which at the time was a form of race-based land-use plan-
ning.52 The profession’s mission was to improve physical living and 
working environments by using tactics that prevented a decrease in 

 
 48. Id. at 129. European Americans’ fear of African Americans was also misguided in 
the past; for example, susceptibility to tuberculosis was due to the environmentally hazard-
ous conditions European American regulations created as opposed to an inherent criminal 
pathology or susceptibility to disease. Id. at 130, 132. These misguided fears contributed to 
toxic living conditions. Id. at 130. 
 49. Id. at 130. Moreover: 

Nowhere was the policy of racial restriction more harshly developed 
and enforced in northern cities than in Chicago, Illinois, which had 
become a leader in racial planning policies in the first decades of the 
twentieth century. Chicago’s history is an exemplary history of how 
planning and planners created and formed separate geographical 
spaces for African American communities that would for generations 
be subjected to environmental disenfranchisement. 

Id. at 130–31. This environmental disenfranchisement exists today where African Americans 
have endured generational cycles of poverty that will likely continue until Chicago and the 
federal government addresses Chicago’s environmental justice problem. Id. at 196. 
 50. WASHINGTON, supra note 13, at 129–130. White institutions and persons used re-
strictive covenants and even violence to keep African Americans out of Chicago’s living 
spaces they felt were specifically reserved for their exclusive use. Id. at 131. Thus, redlining 
and other regulatory policies were highly effective at excluding African Americans from 
Chicago neighborhoods reserved for whites. Id. These exclusionary tactics also extended to 
places outside of Chicago. Id. at 194. 
 51. Id. at 130. Chicago was able to successfully control the movement and housing 
patterns of African Americans because its Caucasian residents approved of and desired such 
order. See generally Patrick Bergemann, Denunciation and Social Control, 82 AM. SOC. REV. 384 
(2017) (discussing the need for the populace’s approval and cooperation in order for gov-
ernments to achieve social control). 
 52. See WASHINGTON, supra note 13, at 130–31 (defining tactics specific to race-based 
planning). 
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property values and excluded certain groups.53 These groups in-
cluded “undesirables” such as African Americans and immigrants.54 
Race-based planning eventually created what is known as Chicago’s 
“Black Belt,” which at that time was an area that spanned from 22nd 
to 63rd streets.55 The Black Belt was bordered in by the Chicago 
River (northern border), 16th Street (southern border), the south-
ern part of the Chicago River (western border), and Lake Michigan 
(eastern border).56 White people avoided these areas, which guar-
anteed that African Americans would remain poor and marginal-
ized because people of European descent historically have enjoyed 
generations of wealth and resources, whereas people of African de-
scent in the United States have suffered a different fate due to his-
torical events that are beyond the scope of this Note.57 Unfortu-
nately, African Americans were defenseless to these race-based 
planning tactics that spanned the early nineteenth century to 1954 
due to lack of social relevance and political clout.58  

Chicago’s Urban Community Conservation Movement oc-
curred from 1954 to 1967, where urban ghettos that African Amer-
icans called home were bulldozed in order to “Fight Blight”; but 
actually, African Americans were being displaced to make room for 
white America.59 African Americans were systematically moved from 
 
 53. Id. at 131. 
 54. Id. 
 55. Id. at 131–32. Historian Thomas Lee Philpott once said that “the Black Belt and 
its satellites . . . were great physical entities, sharply outlined, and the border all around 
them was the color line.” Id. at 140. Between 1871 and 1893, the African American popula-
tion continued to increase and expand the Black Belt as white Americans moved to “more 
environmentally ‘desirable lake-front or . . . suburbs.’” Id. 
 56. Id. at 132. 
 57. See id. at 196. The socioeconomic condition of present-day African Americans can 
be traced to slavery, which ended in 1865. See generally Ronald Walters, The Impact of Slavery 
on 20th–And 21st–Century Black Progress, 97 J. AFR. AM. HIST. 110 (2012) (chronicling how 
slavery in American is still impacting African Americans). 
 58. WASHINGTON, supra note 13, at 139, 158 (“[T]he policy of locating vice in African 
American communities would continue for generations in Chicago because ‘Black people 
were helpless to prevent the authorities from locating the red-light district where they lived, 
just as they were unable to stop whites from segregating them.’”). 
 59. See id. at 194 (“[U]rban scholars . . . concluded that ‘the razing of neighborhoods 
near [racially] threatened areas did check the spread of “urban blight” and “saved” many 
areas, but black critics complained that “urban renewal” simply meant “Negro removal” and 
the evidence largely bears them out.’”). Furthermore: 

The slum clearance and urban redevelopment activities in Chicago 
were typical of many similar efforts across the country and caused thou-
sands of African American communities to be bulldozed and their 
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their previous one-room unit homes to housing projects that verti-
cally piled them on top of each other.60 Chicago’s Housing Author-
ity (“CHA”) coordinated this massive effort that essentially shuffled 
poor African Americans from one bad situation to another.61 CHA 
built 10,300 public housing units, and only sixty-three of the units 
were built outside of racially segregated and economically devas-
tated communities.62 African Americans and their leaders viewed 
these housing projects that extended up toward the sky as “almost 
utopian environments” they could use to escape Chicago’s ghettos 
and one-room unit apartments.63 One unseen problem was that the 
communities these housing projects were located in lacked re-
sources in the form of employment, grocery stores, transportation, 
and other conveniences.64 These sites also became infamous for 
high-risk lifestyles such as gang violence, illegal drugs, and prostitu-
tion.65 Residents’ children suffered from high rates of asthma and 
life-threatening levels of lead poising due to congestion and other 
environmental hazards.66 One prominent example is Chicago’s 
Altgeld Gardens, a Chicago Housing Project that was built in the 
center of industry and toxic waste dumps.67 It was built on a former 
sewage farm, a site where municipal and industrial sewage sludge 
was formerly disposed.68 The landlord later began illegally dispos-
ing of polychlorinated biphenyls (“PCBs”) on the site.69 Residents 
suffered from rashes, cancers, chronic bronchitis, and other unex-
plained illnesses, which were later linked to environmental 

 
residents packed into more racially segregated public housing. The out-
comes of Chicago’s race-based resettlement policies implemented by 
the Chicago Housing Authority (CHA) in direct support of the city’s 
urban renewal program were eventually found to be illegal on February 
10, 1969, by federal judge Richard B. Austin.  

Id. at 194–95. 
 60. Id.  
 61. Id. at 194 (“Chicago’s slum clearance and its urban renewal programs were typical 
of those across the country that re-concentrated African Americans into even more racially 
concentrated geographical spaces.”). 
 62. Id. 
 63. WASHINGTON, supra note 13, at 196. 
 64. Id. 
 65. Id. 
 66. Id. 
 67. Id. at 197. 
 68. Id. at 199. 
 69. WASHINGTON, supra note 13, at 199 
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contamination.70 Altgeld Gardens was a direct result of Chicago’s 
race-based planning regulations that still haunts the city’s poor Af-
rican American communities today.71 

Chicago remains segregated, and poor African Americans 
remain isolated and contained within poverty riddled communi-
ties.72 The containment today is based on residents’ socioeconomic 
status as opposed to race.73 Due to the advancement of federal ac-
tions such as the Fair Housing Act, middle-class African Americans 
often flee these urban ghettos in search of the tranquility and abun-
dant resources located in areas predominately occupied by Euro-
pean Americans.74 This is problematic because resources flee when 
financially able African Americans relocate from these urban areas 
to more suburban and affluent areas.75 Chicago’s majority supports 
present day restrictions that separate them from the people and 
problems that are contained within its urban neighborhoods.76 One 
study showed that white people prefer to limit the number of Afri-
can Americans in their neighborhood to twenty-percent or fewer.77 
African Americans also have a preference, as they prefer no more 
than fifty-percent of their neighbors to be white.78 

Dr. Martin Luther King Jr. stated that “[f]or as long as there 
is residential segregation, there will be de facto segregation in every 
area of life.”79 People of European descent fear black Chicago 
neighborhoods—and black people—because of unconscious biases 
that fueled past racist policies, terms such as Chiraq that equate 
black Chicago neighborhoods with war zones, when it is the policies 
created by European Americans that fuel and maintain fear.80 

 
 70. Id. 
 71. Id. at 200. 
 72. See MOORE, supra note 9, at 1 (“Chicago is comprised by the sector of segregation, 
which is often swept under the rug. We can’t honestly talk about problems such as violence 
and unemployment without addressing segregation.”). 
 73. Id. Most African Americans are poor and live in poverty, which supports the argu-
ment that de facto segregation is occurring within Chicago. Id. 
 74. Id. at 5. 
 75. Id. at 4 (“The problem is that no other group wants to move into poor black neigh-
borhoods. Well, except other blacks.”). 
 76. Id. at 3. 
 77. See MOORE, supra note 9, at 3. 
 78. Id. 
 79. Id. at 159. 
 80. Id. at 160. 
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Solutions then focus on punishing these bad and dangerous black 
people, which is severely misguided.81 A Chicago activist stated:  

When we adopt war metaphors to characterize how 
we live in our communities, we put a ceiling on our 
imaginations for how we might address violence and 
harm. After all, you can only respond to tanks with 
more artillery and not with a peace circle. Restorative 
or transformative justice requires us to build trust 
and to establish relationships. This is difficult to do 
in “war zones” where suspicion and lack of trust are 
the order of the day.82 

Chicago’s gun violence stems from past instances of environ-
mental discrimination and is directly correlated to its historically 
racially segregated housing patterns that lump poor African Amer-
icans (and other minorities) into tight quarters within predeter-
mined geographic locales that suffer from extreme poverty and lack 
of resources.83 These neighborhoods are defined by visible borders 
that pinpoint where these residents are assigned.84 Lakes and rivers 
were past boundaries; but today, highways are a new kind of border 
that defines and contains Chicago’s Black Belt that has expanded 
since the early twentieth century.85 

One reason Chicago remains segregated is because of white 
Chicagoans’ unconscious bias that African Americans are danger-
ous and fear that these dangerous people will bring violence to their 
neighborhoods if wide-scale integration occurred.86 The fact is that 
African Americans are not inherently dangerous humans; but ra-
ther, poor African Americans that are systemically contained within 
predetermined locales that are lacking in essential resources are 
driven to high-risk lifestyles that result in increased crime and other 
violence.87 Neighborhoods classified as Chicago’s most dangerous 

 
 81. Id. 
 82. Id. 
 83. See WASHINGTON, supra note 13, at viii; see also MOORE, supra note 9, at 160–61 
(“Violence in Chicago has long been misinterpreted, celebrated, and racialized when in 
fact it’s actually a symptom of inequity.”). 
 84. See Badger & Cameron, supra note 17. 
 85. See Halsey, supra note 21 (discussing highways as borders and the expansion of 
Chicago’s Black Belt). 
 86. See MOORE, supra note 9, at 160. 
 87. See id. at 161 (describing how racial and economic segregation perpetuates vio-
lence in low-income African American communities). 
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share common characteristics: (1) high unemployment; (2) 
blighted conditions that include vacant homes and lack of greenery; 
(3) limited access to affordable and quality food; (4) underfunded, 
understaffed, and poor performing public schools; (5) high rates of 
disease; and (6) limited or non-existent economic development.88 
Real change will not occur until these uncomfortable topics are 
openly discussed.89 Failure to engage in these hard discussions will 
result in continued efforts that do nothing but address symptoms in 
lieu of tackling the actual disease, because the root of the problem 
is continually being ignored.90 One author stated “[d]iversions side-
track us from productive solutions or from focusing on the systemic 
problems of poverty and unemployment.”91 Although Chicago has 
more gun-related murders than both New York and Los Angeles, it 
is smaller and more racially segregated.92 Thus, Chicago’s gun vio-
lence is not due to the dangerous pathology of African Americans, 
but rather due to ingrained discriminatory housing and land use 
regulations as well as inequitable opportunities.93 African Ameri-
cans are doing great things in these communities to try and stem 
the problem, but it is not enough; bigger guns are needed to create 
lasting systemic change.94 

C. Two Racially Segregated Chicago Neighborhoods 
Most Impacted by Gun Violence 

A majority of the shootings that occur in Chicago are con-
centrated within poor and minority neighborhoods on the city’s 
West and South sides.95 For instance, Chicago’s Chatham and Fuller 
Park neighborhoods are both South Side communities that are 

 
 88. Id. 
 89. See id. (discussing how the term “black-on-black crime” is a red herring). 
 90. See id. 
 91. Id. 
 92. See MOORE, supra note 9, at 160. 
 93. See id. at 163 (arguing that black pathology is not the cause of Chicago’s gun vio-
lence). 
 94. See id. at 163–64 (demonstrating efforts everyday residents of Chicago’s most no-
torious neighborhoods are taking to end gun violence and build healthy communities 
through founding community centers in private homes, organizing block clubs and neigh-
borhood improvement associations, and implementing community policing). 
 95. Ford Fessenden & Haeyoun Park, Chicago’s Murder Problem, N.Y. TIMES (May 17, 
2016), https://www.nytimes.com/interactive/2016/05/18/us/chicago-murder-prob-
lem.html. 
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divided or walled off by Interstate 90.96 Similarly, Chicago’s West 
Englewood neighborhood is located on the city’s West Side and is 
divided by a railroad track.97 

Chicago’s Chatham neighborhood is located between 79th 
Street and 91st Street, which parallels Interstate 90.98 Chatham is 
one of Chicago’s most dangerous neighborhoods,  ranking 10th on 
Chicago’s crime index.99 Chatham is not a diverse neighborhood as 
96.9% of its residents are African American.100 Chatham has high 
unemployment rates, low household incomes, and 53.8% of its res-
idents with incomes below the poverty line receive food stamps.101 

A majority of Chatham residents rent (sixty-two percent), as op-
posed to thirty-eight percent who own their homes.102 A number of 
public schools are low performing.103 For instance, Chatham’s Sim-
eon Career Academy High School is ranked 3/10 and Oglesby 

 
 96. Chatham, CHI. GANG HIST., https://chicagoganghistory.com/neighbor-
hood/chatham [https://perma.cc/4PEX-ZALT]; Fuller Park, CHI. GANG HIST., https://chi-
cagoganghistory.com/neighborhood/fuller-park [https://perma.cc/6G9D-ZXVC]. 
 97. West Englewood, CHI. GANG HIST., https://chicagoganghistory.com/neighbor-
hood/west-englewood [https://perma.cc/9EUC-AR5H]. 
 98. Chatham, supra note 96. 
 99. See Chicago’s Most Dangerous Neighborhoods 2017, INSIDER CHI., http://www.insider-
chi.com/chicagos-most-dangerous-neighborhoods [https://perma.cc/SP8J-YUW3]. 
 100. Race and Ethnicity in Chatham, Chicago, Illinois (Neighborhood), STAT. ATLAS, 
https://statisticalatlas.com/neighborhood/Illinois/Chicago/Chatham/Race-and-Ethnic-
ity (last visited Sept. 8, 2020). 
 101. See Employment Status in Chatham, Chicago, Illinois (Neighborhood), STAT. ATLAS, 
https://statisticalatlas.com/neighborhood/Illinois/Chicago/Chatham/Employment-Sta-
tus [https://perma.cc/55G8-5R7G]; see also Food Stamps in Chatham, Chicago, Illinois (Neigh-
borhood), STAT. ATLAS, https://statisticalatlas.com/neighborhood/Illinois/Chicago/Chat-
ham/Food-Stamps [https://perma.cc/KT2U-KHQ9]. 
 102. Chatham, NICHE, https://www.niche.com/places-to-live/n/chatham-chicago-il 
[https://perma.cc/4BLY-T2JU]. 
 103. See, e.g., Chicago Excel Academy High School, NICHE, 
https://www.niche.com/k12/chicago-excel-academy-high-school-chicago-il (last visited 
Sept. 18, 2020); Harland Community Academy High School, NICHE, 
https://www.niche.com/k12/harlan-community-academy-high-school-chicago-il (last vis-
ited Sept. 18, 2020); Little Black Pearl Arts Academy High School, NICHE, 
https://www.niche.com/k12/little-black-pearl-arts-academy-high-school-chicago-il (last vis-
ited Sept. 18, 2020); Dunbar Vocational Career Academy High School, NICHE, 
https://www.niche.com/k12/dunbar-vocational-career-academy-high-school-chicago-il 
(last visited Sept. 18, 2020); Bronzeville Scholastic Institute, NICHE, 
https://www.niche.com/k12/bronzeville-scholastic-institute-chicago-il (last visited Sept. 
18, 2020); Voise Academy High School, NICHE, https://www.niche.com/k12/voise-academy-
high-school-chicago-il (last visited Sept. 18, 2020). 
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Elementary School ranks 1/10.104 Many Chatham youth are mem-
bers of the Gangster Disciples, Black Disciples, Black P Stones, and 
Mickey Cobras, which are gangs that operate within the neighbor-
hood.105 The criminal activity of these street gangs is why Chatham 
is considered one of the most violent neighborhoods in Chicago.106  

Fuller Park is a Chicago neighborhood located between East 
Pershing Street and West Garfield and runs parallel to and is di-
vided by Interstate 90.107 Interestingly, there is one way to get into 
this neighborhood and one way to get out of it.108 Fuller Park is one 
of Chicago’s most dangerous neighborhoods and is ranked 5th on 
Chicago’s crime index.109 Fuller Park is comprised mostly of poor 
and minority persons, where 90.2% of its residents are African 
American, 7.4% are of Hispanic descent, and 2.1% are Cauca-
sian.110 Most of Fuller Park’s residents are impacted by high unem-
ployment and low household incomes.111 A high number of Fuller 
Park residents participate in the food stamp program which is evi-
dent by the fact that 60.1% Fuller Park residents with incomes below 
the poverty line receive food stamps.112 A majority of Fuller Park res-
idents rent (fifty-six percent), as opposed to forty-four percent who 
own their homes.113 Public schools within Fuller Park boundaries 
are low-performing.114 For instance, the areas only remaining ele-
mentary school, Hendricks Elementary Community Academy, is 

 
 104. See Simeon Career Academy High School, GREAT SCH., 
https://www.greatschools.org/Illinois/Chicago/1073-Simeon-Career-Academy-High-
School [https://perma.cc/5FMV-SGL6]; see also Oglesby Elementary School, GREAT SCH., 
https://www.greatschools.org/illinois/chicago/1271-Oglesby-Elementary-School. 
 105. Chatham, supra note 96. 
 106. Id. 
 107. Chicago’s Most Dangerous Neighborhoods 2017, INSIDER CHI., http://www.insider-
chi.com/chicagos-most-dangerous-neighborhoods/6. 
 108. Id. 
 109. Id. 
 110. Race and Ethnicity in Fuller Park, Chicago, Illinois (Neighborhood), STAT. ATLAS, 
https://statisticalatlas.com/neighborhood/Illinois/Chicago/Fuller-Park/Race-and-Eth-
nicity. 
 111. See Employment Status in Fuller Park, Chicago, Illinois (Neighborhood), STAT. ATLAS, 
https://statiticalatlas.com/neighborhood/Illinois/Chicago/Fuller-Park/Employment-Sta-
tus. 
 112. Food Stamps in Fuller Park, Chicago, Illinois (Neighborhood), STAT. ATLAS, https://sta-
titsicalatlas.com/ 
neighborhood/Illinois/Chicago/Fulker-Park/Food-Stamps. 
 113. Fuller Park, NICHE, https://www.niche.com/places-to-live/n/fuller-park-chicago-
il. 
 114. See id. 
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ranked 4/10.115 The Cook County Sheriff’s office released nearly 
2,000 inmates to the Fuller Park neighborhood in 2014.116 Gang ac-
tivity and drug use became rampant in Fuller Park during the 1970s 
after the stock yards closed.117 The Black P Stones, Gangster Disci-
plines, Mickey Cobras, and Vice Lords are all active gangs that op-
erate within Fuller Park.118 As a result of these factors, Fuller Park 
gained a reputation as one of Chicago’s most violent neighbor-
hoods.119 

Structures such as highways, railroad tracks, viaducts, and 
bridges have historically been routed to exclude African Americans 
from accessing Caucasian neighborhoods.120 Interstate 90 (the Dan 
Ryan Expressway) divided Bridgeport, a predominately Caucasian 
neighborhood, from various predominately African American 
neighborhoods to the east of the highway.121 The expressway rein-
forced boundaries that separated Caucasian and African American 
persons and communities.122 Construction of I-90 resulted in a “ma-
jor relocation” of people of color to accommodate its route.123 This 
highway divides the Chatham neighborhood and literally walls off 
the Fuller Park neighborhood.124 

Chicago has an environmental discrimination problem.125 
Chicago is also a hotbed for gun violence, considering 4,331 people 
were shot in 2016.126 Chicago’s practice of using infrastructure to 
segregate and contain poor African Americans within predeter-
mined geographic locales is allowing its soaring gun violence that is 

 
 115. Hendricks Elementary Community Academy, GREAT SCHOOLS, 
https://www.greatschools/org/Illinois/Chicago/ 
1123-Hendricks-Elementary-Community-Academy. 
 116. Brandis Friedman, Fuller Park: Small Community, Big Problems, WTTW (Nov. 18, 
2015, 2:02 PM), http://chicagotonight.wttw.com/2015/11/18/fuller-park-small-commu-
nity-big-problems. 
 117. Fuller Park, supra note 96. 
 118. Id. 
 119. Id. 
 120. See Badger & Cameron, supra note 17. 
 121. Daniel K. Hertz, Q&A: Three Experts on Segregation, CITY BUREAU, https://www.city-
bureau.org/curious-city-experts (last visited Sept. 20, 2020). 
 122. Id. 
 123. Sherman, supra note 18, at 38. 
 124. Id. 
 125. See generally WASHINGTON, supra note 13. 
 126. Azadeh Ansari, Chicago’s 762 Homicides in 2016 is Highest in 19 Years, CNN (Jan. 2, 
2017), https://www.cnn.com/2017/01/01/us/chicago-murders-2016/index. 
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contained within its urban areas.127 Thus, Chicago’s gun violence 
crisis is correlated to its environmental discrimination problem.128 

D. Environmental Justice 

The Environmental Justice Movement began in the 1980s.129 
The movement originated from a recognition that environmental 
impacts are disproportionately imposed on poor and minority com-
munities.130 Prior to the movement, in the 1970s, Congress imple-
mented NEPA that “requires federal agencies assess the environ-
mental impacts of their proposed actions prior to making 
decision.”131 NEPA, however, did not consider environmental im-
pacts exclusive to poor and minority communities,132 which is a 
problem considering that these populations bear the majority of 
environmental impacts. Executive Order 12898 is the only federal 
action that has specifically addressed environmental injustice (also 
known as environmental discrimination) within poor and minority 
communities.133 President Clinton implemented the Order in re-
sponse to the movement.134 Executive Order 12898 mandates all 
federal agencies “make achieving environmental justice part of its 
mission by identifying and addressing, as appropriate, dispropor-
tionately high and adverse human health or environmental effects 
of its programs, policies, and activities on minority populations and 
low-income populations in the United States . . . .” 135 Unfortu-
nately, more than twenty years after its implementation, poor and 
minority communities still bear a majority of environmental im-
pacts.136 

 
 127. See Fuller Park, supra note 96. 
 128. See WASHINGTON, supra note 13, at 130–31. 
 129. History of Environmental Justice, SIERRA CLUB, https://www.sierraclub.org/environ-
mental-justice/history-environmental-justice (last visited Sept. 27, 2020). 
 130. Id.; see also Jacqueline Patterson & Jackie Smith, Environmental Justice Initiatives for 
Community Resilience, in RESILIENCE, ENVIRONMENTAL JUSTICE AND THE CITY 217 (Beth 
Schaefer Caniglia et al. eds. 2016).  
 131. What is the National Environmental Policy Act?, EPA, 
https://www.epa.gov/nepa/what-national-environmental-policy-act (last visited Sept. 17, 
2020). 
 132. See id. (explaining NEPA’s broad applicability). 
 133. See WASHINGTON, supra note 13, at 65. 
 134. Id. 
 135. Exec. Order No. 12,898, 59 Fed. Reg. 7629, at 4 (Feb. 11, 1994). 
 136. WASHINGTON, supra note 13, at 65–66. 
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E. Testing for Environmental Discrimination 

Although no official test exists for environmental discrimi-
nation, the consideration of certain factors can help to determine 
if a community is impacted by environmental discrimination.137 Fac-
tors that indicate environmental discrimination include, but are not 
limited to: (1) disparate impacts; (2) discriminatory intent; (3) en-
forcement disparities; and (4) decision making.138 If minorities 
have greater risk and exposure to environmentally-hazardous hous-
ing, then environmental discrimination has likely occurred.139 If 
housing or other policies and regulations possess a discriminatory 
intent, then environmental discrimination is likely.140 If environ-
mental laws or regulations are laxly enforced in African American 
neighborhoods but highly enforced in white neighborhoods, then 
environmental discrimination likely exists.141 Lastly, environmental 
discrimination is more likely to occur when minorities are not rep-
resented amongst decision-making institutions such as the EPA and 
other environmental groups.142 

F. Solutions to Chicago’s Environmental Injustice 

Changes at the federal level can be instrumental in changing 
the trajectory of environmental discrimination in Chicago because 
federal agencies have considerable influence over the approval of 
proposed highway and other projects that impact the environ-
ment.143 Also, NEPA is an important statute for environmental pro-
tections because it mandates federal agencies follow specific guide-
lines in evaluating potential environmental impacts associated with 
proposed projects.144 NEPA, the United States’ most 

 
 137. See James T. Hamilton, Testing for Environmental Racism: Prejudice, Profits, Political 
Power?, 14 J. POL’Y ANALYSIS & MGMT. 107, 109 (1995) (outlining various factors that suggest 
the existence of environmental racism). 
 138. Id. 
 139. Id. 
 140. Id. at 109–10. 
 141. Id. at. 108. 
 142. Id. at 127. 
 143. WASHINGTON, supra note 13, at 65. 
 144. See Robertson v. Methow Valley Citizens Council, 490 U.S. 1835, 1846 (1989) (ex-
plaining NEPA’s policy goals). Although NEPA’s procedural requirements impact the sub-
stantive decision-making of federal agencies, the statute is limited to dictating the guide-
lines federal agencies are mandated to follow for proposed projects. Id. NEPA does not 
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comprehensive environmental law, mandates federal agencies to 
prevent or eliminate damage to the environment and “encourage 
productive and enjoyable harmony between man and his environ-
ment.”145 Finally, Executive Order 12898 has been successfully in-
corporated into the mission of all federal agencies, including Fed-
eral Highway Administration (“FHWA”), which is the federal 
agency that oversees the nations interstate highway system.146 Each 
of these solutions alone are insufficient to solve Chicago’s environ-
mental discrimination or gun violence problems.147 However, incor-
porating Executive Order 12898 into the NEPA statute will likely 
best prevent future instances of environmental injustice within poor 
and minority communities.148 These efforts combined with policy 
initiatives aimed at infusing these communities with resources will 
likely remedy past instances of environmental injustices.149 

III. ANALYSIS 

A. National – Future 

Like President Clinton sought to ensure environmental jus-
tice for minority and poor persons through the implementation of 
Executive Order 12898, it is time for Congress to take the further 
step of incorporating the language of Executive Order 12898 into 

 
“mandate particular results,” which would be the role of a substantive environmental law. 
Id. 
 145. See National Environmental Policy Act of 1969, 42 U.S.C. § 4321 (2018) (explain-
ing the scope and purpose of the NEPA statute). The United States Environmental Protec-
tion Agency (EPA) drafted NEPA regulations that explain the “technical, operation, and 
legal details” necessary for federal agencies to implement NEPA guidelines. See Regulations, 
EPA, https://www.epa.gov/laws-regulations/regulations (last visited Mar. 31, 2020) (detail-
ing the EPA’s role in drafting regulations that are necessary to the implementation of the 
NEPA statute); see also Madeline Gwyn, Monsanto Co. v. Geertson Seed Farms: Irreparable Injury 
to the National Environmental Policy Act?, 61 EMORY L.J. 349, 387 (2012) (“NEPA’s procedures 
are the only way to effectuate the Act’s purpose–informed and impartial agency decision 
making.”). 
 146. See WASHINGTON, supra note 13, at 65 (“It directed all federal agencies with an 
environmental and public health mission to make environmental justice an integral part of 
their mission.”); see also About, FED. HIGHWAY ADMIN., https://www.fhwa.dot.gov/about 
(last modified Sept. 17, 2012). 
 147. See Willie G. Hernandez, Environmental Justice: Looking Beyond Executive Order No. 
12,898, 14 UCLA J. ENV’T LAW & POL’Y 181, 207 (1995) (recommending additional lan-
guage that could create a cause of action). 
 148. See Gwyn, supra note 145, at 359 (discussing NEPA’s shortcomings). 
 149. See id. at 360 (noting that “[m]onetary damages [under NEPA] cannot undo an 
uninformed and biased agency decision-making process.”). 
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the NEPA statute, which will best protect minority and poor persons 
from future instances of environmental injustice.150 Section III.A 
discusses and analyzes a national solution that will prevent future 
instances of environmental injustice in minority and poor neigh-
borhoods.151 First, Section III.A.i discusses strengths and weaknesses 
of the NEPA statute.152 Next, Section III.A.ii discusses strengths and 
weaknesses of Executive Order 12898.153 This section also discusses 
how NEPA and Executive Order 12898 work better together to pre-
vent future instances of environmental injustice.154 The following 
section discusses how previous legal remedies are inadequate to 
prevent environmental injustice and how such reforms will offset 
cost.155 Finally, Section III.B considers policy initiatives that will 
remedy past instances of environmental injustice, however, this 
topic goes beyond the scope of this paper.156 

i. NEPA 

NEPA is the nation’s leading environmental law.157 All fed-
eral agencies are bound by the NEPA regulations.158 Thus, federal 
agencies must abide by NEPA guidelines and regulations for the ap-
proval and implementation of proposed projects.159 NEPA is there-
fore a powerful federal action because of its capacity to hold federal, 
state, and local governments environmentally accountable.160 
NEPA, however, has inherent limitations.161 NEPA and the Council 

 
 150. See Uma Outka, NEPA and Environmental Justice: Integration, Implementation, and Ju-
dicial Review, 33 B.C. ENVTL. AFF. L. REV. 601, 607 (2006) (“Even if it is assumed that agencies 
will fully integrate environmental justice into NEPA, its usefulness is limited by express and 
judicially recognized exceptions to NEPA’s requirements, as well as structural gaps within 
the statutory and regulatory framework.”). 
 151. See generally WASHINGTON, supra note 13 (discussing environmental injustice in 
Chicago). 
 152. See generally Outka, supra note 150 (discussing NEPA’s effectiveness as a tool for 
addressing environmental justice concerns). 
 153. See Andrew J. Doyle, Environmental Justice on the Move, THE FED. LAW., July 2015, at 
4 (discussing how courts refrain from reviewing executive orders). 
 154. See generally Outka, supra note 150. 
 155. See Outka, supra note 150; Paul Mohai et al., Environmental Justice, 34 ANN. REV. OF 

ENV’T & RESOURCES 405, 406–08 (noting the need for reform, in light of the cost of reform). 
 156. See Mohai at 422 (offering policy proposals to reform environmental injustice). 
 157. See National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321–70 (2018). 
 158. 40 C.F.R. § 1500.2 (2019). 
 159. 42 U.S.C. §§ 4321–70; 40 C.F.R. § 1500.2. 
 160. See What is the National Environmental Policy Act?, supra note 131. 
 161. See Outka, supra note 150, at 603, 607, 624. 



STITT_TOPUBLISH (2).DOCX (DO NOT DELETE) 1/20/2021  6:27 PM 

2021] GUN VIOLENCE AND DE FACTO SEGREGATION 415 

of Environmental Quality (“CEQ”) regulations do not include sanc-
tions for non-compliance. However, federal courts are authorized 
to enforce NEPA guidelines, which creates a legal remedy when fed-
eral agencies are non-compliant with the statute.162 The most nota-
ble NEPA limitation is its incapacity to remedy past instances of en-
vironmental injustice.163 

ii. Executive Order 12898 

Although President Bill Clinton’s motives for enacting Exec-
utive Order 12898 are admirable, this Executive Order is limited to 
improving the internal management of federal agencies under the 
“auspice” of the Executive Branch of government.164 Executive Or-
der 12898 is largely symbolic, lacking any real legal or political au-
thority, and is technically unenforceable because (1) federal courts 
are not obligated to review violations of the order and claimants are 
limited to administrative remedies;165 (2) there are no conse-
quences for non-compliance;166 and (3) any presidential admin-
istration can easily repeal the order.167 Therefore, Congress should 
amend the NEPA statute to adopt the language of Executive Order 
12898, which will obligate federal courts to review violations, sanc-
tion non-compliance, and dispense justice for environmental jus-
tice (“EJ”) complainants. Such an amendment will also guard 
against repeal.168 
 
 162. See Calvert Cliffs’ Coordinating Comm. v. U.S. Atomic Energy Comm’n, 449 F.2d 
1109, 1115 (D.C. Cir. 1971) (“We conclude, then, that Section 102 of NEPA mandates a 
particular sort of careful and informed decision making process and creates judicially en-
forceable duties”); see also Gwyn, supra note 145, at 359, 387 (stating that NEPA and CEQ 
regulations fail to list “consequences” for an agency’s failure to comply with NEPA guide-
lines, so federal courts become the default NEPA enforcer). 
 163. See Gwyn, supra note 145, at 360 (inferring that NEPA is currently incapable of 
sufficiently redressing past instances of environmental harm, so courts are best positioned 
to avoid future instances). 
 164. See Exec. Order No. 12,898, supra note 135. 
 165. See Doyle, supra note 153; see also KENNETH R. MAYER, WITH THE STROKE OF A PEN: 
EXECUTIVE ORDERS AND PRESIDENTIAL POWER 59 (2001) (stating how claimants’ only relief 
is often within the administrative context of agency operations). 
 166. See MAYER, supra note 165, at 59–60 (illustrating courts’ refusal to weigh in on 
matters relating to internal management procedures). 
 167. Id. at 27, 58. 
 168. See Steven Ostrow, Enforcing Executive Orders: Judicial Review of Agency Action Under 
the Administrative Procedure Act, 55 GEO. WASH. L. REV. 659, 659, 662 (1987) (explaining that 
presidents can easily repeal executive orders, so courts “should enforce executive orders”); 
see also Calvert Cliffs’ Coordinating Comm., 449 F.2d at 1115 (implying that courts have a 
very limited ability to enforce any NEPA-related actions). 
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Executive Order 12898 is immune from judicial review.169 
This cohort is narrowly limited to administrative remedies that do 
not have the same deterrent effect as legal remedies.170 Although 
executive orders directly impact the freedoms and obligations of 
citizens, federal courts have consistently held that private citizens 
cannot petition federal courts to compel the President or federal 
agencies to enforce executive orders.171 This is because executive 
orders only bind federal agencies, which are generally governed by 
administrative law.172 Thus, executive orders are not enforced in 
federal district courts but rather through the Administrative Proce-
dures Act (“APA”), which would allow EJ advocates to pursue a legal 
remedy after the agency has rendered its final “adverse” decision 
and the claimant has successfully exhausted all administrative rem-
edies.173 

Likewise, presidents often include disclaimers within execu-
tive orders that assert that the order does not create or alter the 
private rights of citizens, which exempts any presidential actions 
from judicial review.174 Executive Order 12898 includes this lan-
guage and is therefore immune from judicial enforcement. Thus, 
justice for EJ communities depends on each president’s motivation 
to enforce the order’s mandates.175 Unfortunately, a president that 
is not interested in ensuring environmental justice  is free to “re-
voke, modify, or supersede it.”176 Finally, a president that is dis-
missive of the order can use his removal power to fire agency 

 
 169. See Exec. Order No. 12,898, supra note 135, at 7632 (“This order shall not be con-
strued to create any right to judicial review . . . .”). 
 170. See Peter S. Menell, The Limitations of Legal Institutions for Addressing Environmental 
Risks, 5 J. ECON. PERSP. 93, 94, 102 (1991) (arguing that both administrative remedies and 
tort common law lack impactful deterrent effects). 
 171. See Ostrow, supra note 168, at 661 (discussing courts’ hesitancy to enforce execu-
tive orders); see also MAYER, supra note 165, at 34, 59 (stating that executive orders bind 
federal agencies, which are governed by administrative law). 
 172. See Ostrow at 659, 663, 687 (reinforcing the idea that federal agencies are admin-
istratively bound to follow the president’s executive order mandates). 
 173. Id. at 661-63 (distinguishing how executive orders are enforced administratively as 
opposed to judicially). 
 174. See MAYER, supra note 165, at 59–60 (explaining that presidents claim executive 
orders do not create or alter the rights of private citizens). 
 175. See Exec. Order No. 12,898, supra note 135, at 7632 (discussing how Executive Or-
der 12,898 is not subject to judicial review because its only purpose is to “improve the inter-
nal management of the executive branch” of government). 
 176. See VIVIAN S. CHU & TODD GARVEY, EXECUTIVE ORDERS: ISSUANCE, MODIFICATION, 
AND REVOCATION 7 (2014) (listing the president’s authority to regard or disregard any ex-
ecutive order). 
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officials whose efforts result in agency compliance with the order.177 
Executive Order 12898 should be afforded greater protections be-
cause of its capacity to protect the environmental interests of the 
nation’s most vulnerable and disadvantaged groups.178 

Federal agencies are generally free to ignore the mandates 
of Executive Order 12898 without fear of sanctions or legal conse-
quences.179 However, loopholes do exist that enable EJ communi-
ties to access the federal court system for judicial relief.180 EJ claim-
ants should be able to access federal courts if (1) they prove that 
the agency rendered a final decision, (2) no other statute provides 
a judicial remedy, and (3) the claimant exhausted all administrative 
remedies.181 In such a case, judicial review would result in the court 
either issuing a legal consequence, levying a sanction, or requiring 
prompt compliance with the order.182 However, federal circuit 
courts are split on the issue of granting reviewability of EJ claims.183 
Some Circuits allow judicial review under the APA’s arbitrary and 
capricious standard if the agency incorporated EJ guidelines into its 
EJ analysis.184 Other Circuits decline to review EJ claims because 

 
 177. See MAYER, supra note 165, at 38 (referring to the President’s removal power, which 
enables him to fire any agency official he believes does not coincide with the goals of his 
administration). 
 178. See Amanda Franzen, The Time is Now for Environmental Justice: Congress Must Take 
Action by Codifying Executive Order 12898, 17 PENN ST. ENVTL. L. REV. 379, 391–92, 406 (2009) 
(arguing that Executive Order 12898 must first be codified before it can achieve its in-
tended result, which is to prevent environmental injustices that have historically and dis-
proportionally impacted minority and poor groups). Codification of Executive Order 12898 
will result in judicial remedies for private persons and groups negatively impacted by envi-
ronmental risks and threats. Id. at 392. Codification of Executive Order 12898 would also 
empower Congress to allow Equal Protection mandates to the enforcement of the order, 
which will significantly equalize burdens associated with environmental risks and hazards. 
Id. at 406. Codification of Executive Order 12898 will result in judicial remedies for private 
persons and groups negatively impacted by environmental risks and threats. Id. at 392. Cod-
ification of Executive Order 12898 would also empower Congress to allow Equal Protection 
mandates to the enforcement of the order, which will significantly equalize burdens associ-
ated with environmental risks and hazards. Id. at 406. 
 179. See Ostrow, supra note 168, at 673 (describing how executive orders lack meaning-
ful judicial review). 
 180. See id. at 673–74 (summarizing a judicial loophole that allows, albeit rarely, claim-
ants to have their administrative claim heard in federal district court). 
 181. See id. at 673 (listing each element that must be satisfied before administrative 
claims can be heard in federal district court). 
 182. See id. at 674 (describing how such judicial review would enable the court to issue 
a legal consequence, levy a sanction, or mandate prompt compliance with the executive 
order). 
 183. Doyle, supra note 153, at 4. 
 184. Id. 
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Presidential disclaimers presumably destroy any right to judicial re-
view.185 Still other Circuits decide reviewability on a case-by-case ba-
sis.186 The question of federal reviewability of EJ claims is still unset-
tled and may remain so considering that the Supreme Court denied 
certiorari to review a case that argued non-compliance with Execu-
tive Order 12898, NEPA, and APA guidelines adversely harmed an 
EJ community.187 The messages coming from government are con-
flicting, because on one hand, the executive branch enacts Execu-
tive Order 12898 to address environmental injustice, and on the 
other hand, the government has made the process for EJ claimants 
to obtain administrative or legal relief incredibly difficult, if not im-
possible.188 The current legal atmosphere feels hostile to these is-
sues and set up to make achieving justice difficult or impossible, 
which is counter to the objective of Executive Order 12898.189 The 
federal government, which is tasked with protecting and enforcing 
the civil rights of all citizens, should be creating ways to simplify the 
road to justice as opposed to hindering it.190 Amending NEPA to 
incorporate the language of Executive Order 12898 will likely di-
minish this perceived government imbalance pertaining to environ-
mental justice and EJ populations.191 

Executive Order 12898 is vulnerable to repeal.192 Some ar-
gue that environmental justice principles are ingrained within the 
culture of the federal government and are thus unlikely to be ig-
nored or repealed.193 However, the fact remains that presidents 

 
 185. Id. 
 186. Id. 
 187. See id. (alluding that the question of reviewability may never be settled due to the 
Supreme Court refusing to hear a relevant case). 
 188. Cf. id. at 3–5 (alluding that the instability of determining reviewability of environ-
mental justice claims denies victims justice in the form of legal sanctions). 
 189. See Nadja Popovich, Livia Albeck-Ripka & Kendra Pierre-Louis, The Trump Admin-
istration is Reversing 100 Environmental Rules. Here’s the Full List, N.Y. TIMES, https://www.ny-
times.com/interactive/2020/climate/trump-environment-rollbacks.html (July 15, 2020). 
 190. See U.S. COMM’N ON CIVIL RIGHTS, ARE RIGHTS A REALITY? EVALUATING FEDERAL 

CIVIL RIGHTS ENFORCEMENT 1 (2019) (listing prior measures the federal government has 
taken to protect civil rights). 
 191. See U.S. Comm’n on Civil Rights, Not in My Backyard: Executive Order 12,898 and 
Title VI as Tool for Achieving Environmental Justice 9–10 (2003) (illustrating how previous 
attempts to codify 12,898 would require federal agencies to include environmental justice 
concerns in their activities). 
 192. See Hernandez, supra note 147, at 206–07 (discussing how Executive Order No. 
12,898 can easily be repealed by another executive order). 
 193. Doyle, supra note 153, at 5. 
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have unlimited autonomy to repeal, change, or replace their own 
executive orders or those of previous administrations.194 This power 
is exclusive to the president and cannot be appealed.195 Thus, any 
president that does not value diversity and is not moved by historic 
environmental injustices that have plagued poor and minority per-
sons and communities can easily repeal the order.196 Repeal of Ex-
ecutive Order 12898 would be a devastating blow to poor and mi-
nority persons and the entire EJ movement.197 

iii. Contribution 

NEPA should be amended to incorporate the language of 
Executive Order 12898 because doing so is likely the best way to 
codify Executive Order 12898.198 This is because NEPA alone is in-
capable of mitigating past harms associated with environmental in-
justice and the Executive Order lacks any capacity to hold federal 
agencies liable for non-compliance with the order.199 Thus, NEPA 
and Executive Order 12898 work better together considering NEPA 
will extend judicial and other remedies to EJ communities.200 Fur-
thermore, amending NEPA to incorporate the language of Execu-
tive Order 12898 will also best ensure the objectives of the Environ-
mental Justice Movement will endure.201 This is because NEPA 
statutorily obligates federal agencies to comply with its guide-
lines.202 Thus, such an amendment would require all federal agen-
cies, independent of the whims of the executive, legislative, or judi-
cial branches, to evaluate the environmental impacts of all 
proposed projects on poor and minority communities.203 This is 

 
 194. See JOHN CONTRUBIS, EXECUTIVE ORDERS AND PROCLAMATIONS 19 (1999) (outlin-
ing how easy an executive order can be repealed by the president). 
 195. CHU & GARVEY, supra note 176, at 1, 7–9. 
 196. See id. 
 197. See Exec. Order No. 12,898, supra note 135. 
 198. See Gwyn, supra note 145, at 359 (illustrating that NEPA lacks the executive admin-
istrative agency branch enforcement necessary for a proper enforcement mechanism of its 
provisions). 
 199. Id. 
 200. See Calvert Cliffs’ Coordinating Comm. v. U.S. Atomic Energy Comm’n, 449 F.2d 
1109, 1115 (D.C. Cir. 1971) (stating that the NEPA statute creates “judicially enforceable 
duties,” which will deter future instances of environmental justice as well as give impacted 
minority and poor persons legal remedies for injuries). 
 201. Id. 
 202. Doyle, supra note 153, at 3. 
 203. Hernandez, supra note 147, at 207. 
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powerful because federal agencies could not skirt or hinder compli-
ance or easily repeal or modify the statute without going through 
the proper checks and balances.204 Compliance would not be op-
tional or discretionary and most importantly EJ populations ad-
versely impacted by environmental injustices would be able to seek 
judicial relief without the burden of exhausting administrative rem-
edies or proving insurmountable elements before accessing the 
courts.205 

The amended NEPA statute would read as:  

The purposes of this chapter are: To declare a na-
tional policy which will encourage productive and 
enjoyable harmony between man and his environ-
ment; to promote efforts which will prevent or elimi-
nate damage to the environment and biosphere and 
stimulate the health and welfare of man; to enrich 
the understanding of the ecological systems and nat-
ural resources important to the Nation; [to achieve 
environmental justice by identifying and addressing 
disproportionately high and adverse human health or 
environmental effects of its programs, policies, and 
activities on minority populations and low-income 
populations in the United States] and to establish a 
Council on Environmental Quality.206 

The NEPA statute should also be amended to better gather 
and incorporate public input from residents that reside within the 
communities where proposed infrastructure projects would be con-
structed.207 Federal agencies should balance such feedback against 
that of organizations that purport to represent the interests of these 
persons and communities.208 

 
 204. See Checks and Balances, BLACK’S LAW DICTIONARY (11th ed. 2019) (defining checks 
and balances as the three-branches of governments ability to check each other’s authority 
and decision-making in an effort to prevent one branch from acting as dictator of the gov-
ernment). 
 205. See Exec. Order No. 12,898, supra note 135; see also Peter A. Devlin, Jurisdiction, 
Exhaustion of Administrative Remedies, and Constitutional Claims, 93 N.Y.U. L. REV. 1234, 1234 
(2018). 
 206. See 42 U.S.C. § 4321 (2018) (containing the original and current statutory lan-
guage). 
 207. See How Citizens Can Comment and Participate in the National Environmental Policy Act 
Process, EPA, https://www.epa.gov/nepa/how-citizens-can-comment-and-participate-na-
tional-environmental-policy-act-process (last visited Feb. 6, 2017). 
 208. See id. 
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NEPA documents, such as Notices of Intent, Environmental 
Assessments, Environmental Impact Statements, and Records of De-
cision, invite the public to engage with federal agencies concerning 
proposed projects.209 NEPA should be amended to encourage fed-
eral agencies to better solicit and incorporate feedback from the 
people who are actual residents of the communities where pro-
posed projects would occur.210 This is important because organiza-
tions and corporations have their own agendas that may not neces-
sarily align with what is best for the community and its residents or 
with what the residents actually want or value.211 Organizations and 
corporations are guided by a need to raise capital in order to sustain 
operations and profit for owners and shareholders.212 People that 
live in the community are guided by different motives that center 
on improving the neighborhood they call home.213 Thus, federal 
agencies should aggressively solicit feedback and perspectives from 
the latter cohort and work to incorporate them into the proposed 
projects moving forward.214 One method agencies could try would 
include targeted commercial advertising that (1) informs the public 
of the proposed project, (2) educates the public on its right to en-
gage and contribute to decision-making specific to the project, (3) 
briefly summarizes potential impacts, and (4) invites the public to 
participate either online or in person by providing relevant web-
sites, times, and dates.215 

These measures will also benefit poor and minority popula-
tions in Chicago by empowering these persons who otherwise are 
powerless to engage with the decision-making process of proposed 
projects that will impact their neighborhood.216 Such involvement 
may increase residents sense of ownership of their community, 
which can reap various positive benefits in the short and long 

 
 209. See NEPA Documents, ENERGY.GOV, https://www.energy.gov/nepa/nepa-docu-
ments (last visited Sept. 18, 2020) (discussing types of NEPA documents). 
 210. See ANDREW M. PETTIGREW, THE POLITICS OF ORGANIZATIONAL DECISION-MAKING 

16–22 (Int’l Behavioural & Soc. Sci. Library ed., 1973). 
 211. Id. 
 212. Id. 
 213. See Section 2. Understanding and Describing the Community, COMMUNITY TOOL BOX, 
https://ctb.ku.edu/en/table-of-contents/assessment/assessing-community-needs-and-re-
sources/describe-the-community/main (last visited Sept. 19, 2020). 
 214. See How Citizens Can Comment and Patriciate in the National Environmental Pol-
icy Act Process, supra note 207. 
 215. Id. 
 216. PETTIGREW, supra note 210, at 16–22. 
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term.217 For instance, participation may also build a sense of com-
munity within these areas, which is significant because community 
can be a safeguard against violence considering people who know 
each other are less likely to harm each other.218 

Incorporating the language of Executive Order 12898 into 
the NEPA statute will likely improve the long-term health and well-
being of Chicago’s urban core by preventing future projects that 
disproportionally and adversely impact these areas.219 Chicago and 
the state of Illinois are free to choose the types of infrastructure 
project they believe will benefit the city and state, however, this 
amended NEPA statute would require Chicago and Illinois to eval-
uate, justify, and mitigate all proposed projects in order to receive 
federal funding for proposed projects.220 Discretion would not be 
an option, which is significant because federal agencies such as the 
Federal Highway Administration contribute funds for proposed 
projects. The possibility of losing such a significant funding source 
would likely be a major motivator to properly abide by all federal 
NEPA standards including the amended environmental justice 
mandate.221 This federal oversight will likely lead to fewer projects 
that result in poor and minority communities taking on unreasona-
ble consequences associated with infrastructure projects.222 Thus, 
amending NEPA will likely protect Chicago and its surrounding ar-
eas from future instances of environmental injustice.223  

 
 217. Id. 
 218. Id. 
 219. See Hernandez, supra note 147, at 207. 
 220. See 42 U.S.C. § 4321 (2018) (containing the original and current statutory lan-
guage that does have these proposed requirements). 
 221. See A Guide to Federal-Aid Programs and Projects, U.S. DEP’T OF TRANSP. (Oct. 18, 
2012), https://www.fhwa.dot.gov/federalaid/projects.pdf (showing that the federal gov-
ernment funds state highway projects from eighty percent up to one hundred percent). 
 222. See Environmental Justice, PROJECT NEPA, https://protectnepa.org/environmental-
justice (last visited Sept. 22, 2020); see also Heather E. Ross, Using NEPA in the Fight for Envi-
ronmental Justice, 18 WM. & MARY J. ENVTL. L. 353, 357, 367–68 (1994). 
 223. See e.g., Chicago’s Harbor Lock, PROJECT NEPA, (Feb. 7, 2019), https://protect-
nepa.org/chicago-harbor-lock. 
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iv. Counterarguments  

a. 14th Amendment & Due Process 

Historically, the Civil Rights Act of 1964 and the 14th Amend-
ment’s Equal Protection Clause have proven to be inadequate legal 
remedies at addressing and preventing environmental injustice.224 
These legal remedies often fail to protect the interests of poor and 
minority persons in relation to environmental discrimination.225 
The Court’s decision in Memphis v. Greene is a prime example of such 
inadequacies.226 The majority held that Memphis did not violate the 
Civil Rights Act of 1964 because the barrier erected by the city to 
deny poor African American residents of a neighboring community 
access to its neighborhood did not adversely affect African Ameri-
cans ability to access resources within the majority Caucasian neigh-
borhood.227 The Court reasoned that the barrier only slightly incon-
venienced African Americans by requiring they drive “a little out of 
their way and thus will take a little longer to complete their trip.”228 

 
 224. See Schindler, supra note 25, at 1941 (stating that the Civil Rights Act and Equal 
Protection Clause are inadequate protections against environmental injustice). 
 225. Id. at 2008. 
 226. See City of Memphis v. Greene, 451 U.S. 100 (1981). 
 227. See id. at 126–28 (holding that Memphis’ erection of the barrier wall did not violate 
the Civil Rights Act of 1964 or the Equal Protections Clause because discriminatory intent 
could not be shown and the wall only slightly inconvenienced African American motorists). 
According to Greene: 

[T]he record demonstrates that the interests that did motivate the 
Council are legitimate… In this case, the city favored the interests of 
safety and tranquility . . . . The interests motivating the city’s action are 
thus sufficient to justify an adverse impact on motorists who are some-
what inconvenienced by thestreet closing. That inconvenience cannot 
be equated to an actual restraint in the liberty of black citizens that is 
in any sense comparable to the odious practice the Thirteenth Amend-
ment was designed to eradicate . . . . The argument that the closing vi-
olates the Amendment must therefore rest, not on the actual conse-
quences of the closing, but rather on the symbolic significance of the 
fact that most of the drivers who will be inconvenienced by the action 
are black . . . . But the inconvenience of the drivers is a function of 
where they live and where they regularly drive – not a function of their 
race; the hazards and the inconvenience that the closing is intended to 
minimize are a function of the number of vehicles involved, not the 
race of their drivers or of the local residents. 

Id. at 126, 128. 
 228. Id. at 137 (Marshall, J., dissenting). 
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The majority believed that the interests of the city outweighed any 
harm that may result from erection of the barrier wall.229 

Justice White’s concurring opinion held that no violation of 
the Civil Rights Act occurred because African American citizens 
were unsuccessful in proving that Memphis possessed a discrimina-
tory intent in its erection of the barrier wall.230 The concurrence 
failed, however, to consider that often people and systems that har-
bor racist and discriminatory intent disguise such beliefs with pre-
text, which in this case was preventing increased traffic as well as 
keeping the children within the predominantly Caucasian commu-
nity safe from perceived outsiders.231 

The dissent, however, argued that the City of Memphis 
heeded to the racist request that a barrier be built to prevent people 
of color from accessing their neighborhood.232 Justice Marshall 
stated that the pretext used to justify the city’s discriminatory intent 
was familiar “protecting the safety and tranquility of a residential 
neighborhood by preventing undesirable traffic from entering 
it.”233 Justice Marshall went on to say that “too often in our nation’s 
history, statements such as these have been little more than code 
phrases for racial discrimination” and that the implications of this 
case reached beyond a city’s “race-neutral” decision to innocently 
erect a physical barrier across one of its streets.234 Rather:  

the picture that emerges from a more careful 
view of the record is one of a white community, 
disgruntled over sharing its streets with Negros, 
taking legal measures to keep out the undesira-
ble traffic, and of a city, heedless to the harm to 
its Negro citizens, acquiescing in the plan.235  

Finally, Justice Marshall stated “[n]ow the Negro drivers are 
being told in essence: You must take the long way around because 
you don’t live in this protected white neighborhood.”236 Residents 
of the Hein Park neighborhood felt like this was what the city was 

 
 229. Id. at 126–27. 
 230. Id. at 134–35. 
 231. Greene, 451 U.S. at 126–27, 134–35. 
 232. Id. at 135–36. 
 233. Id. 
 234. Id. at 136. 
 235. Id. 
 236. Greene, 451 U.S. at 138. 
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telling them.237 The Court upheld a city’s erection of a wall that pre-
vented African American pedestrians from entering the city and 
made it especially inconvenient for African American drivers to ac-
cess its streets and abundant resources.238 Our nation’s Civil Rights 
and Equal Protection laws were used to justify and protect the dis-
criminatory interests of the majority, which set a dangerous prece-
dent for environmental injustice that endures today.239 

b. Cost 

Hillary Clinton said it best: “I don’t believe you change hearts. 
I believe you change laws, you change allocation of resources, you 
change the way systems operate.”240 

President Barack Obama’s administration was committed to 
rectifying the effects of environmental discrimination on minority 
and low-income communities.241 History shows that most poor and 
even middle-class African American persons and communities 
lacked the political and economic capital to prevent the govern-
ment from routing and building highways through their neighbor-
hoods.242 Former Secretary of Transportation Anthony Foxx envi-
sioned using transportation, including highways, to increase 
opportunities within communities that have been disproportion-
ately harmed by government-sponsored and government-approved 

 
 237. Id. 
 238. Id. at 138–39. 
 239. See id. at 139 (“In my judgement, this message constitutes a far greater adverse 
impact on respondents than the majority would prefer to believe.”). 
 240. See Russel Berman, Hillary Clinton’s Blunt View of Social Progress, THE ATLANTIC 

(Aug. 22, 2015), https://www.theatlantic.com/politics/archive/2015/08/hillary-clintons-
blunt-view-of-social-progress/402020. 
 241. See Halsey, supra note 21. 
 242. See id. at 1 (illustrating how most minority persons and communities lacked polit-
ical capital, which resulted in disproportionate environmental discrimination impacts). 
Robert Moses proposed the construction of the Brooklyn Queens Expressway, but residents 
resisted construction efforts and attempts to gerrymander the districts split by the Express-
way. See Brooklyn Heights Ass’n v. Macchiarola, 584 N.Y.S.2d 393, 396–98 (N.Y. Gen Term 
1992); see also Ginia Bellafante, Brooklyn Heights Is Fighting Robert Moses Again, N.Y. TIMES 
(Oct. 5, 2018), https://www.nytimes.com/2018/10/05/nyregion/brooklyn-heights-is-
fighting-robert-moses-again.html (stating that “[d]ecades ago, residents of Brooklyn 
Heights successfully fought Robert Moses’ plan to run the [Brooklyn Queens Expressway] 
directly through the streets of the neighborhood”). 



STITT_TOPUBLISH (2).DOCX (DO NOT DELETE) 1/20/2021  6:27 PM 

426         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:2 

infrastructure.243 Thus, Chicago should focus on how its systems op-
erate, which will financially benefit the city and its residents.244 

Chicago, Illinois, and the United States as a whole spend sig-
nificant amounts of money to fund local jails and prisons.245 Chi-
cago also spends significant resources on police and detective work 
due to increased participation in high-risk lifestyles in certain zip 
codes.246 Ending Chicago’s segregation problem will allow these 
governments to divert such punitive funding toward efforts to end 
segregation and cycles of poverty, which is more beneficial to soci-
ety as a whole.247 Amending NEPA to incorporate the language of 
Executive Order 12898 and the creation of a Chicago based Com-
munity Reparations Program are key governmental efforts that will 
change how systems operate, which will inevitably end Chicago’s en-
vironmental discrimination problem and curb Chicago’s gun vio-
lence.248 

B. Local - Past 

i. Policy 

Chicago’s gun violence is analogous to a slow-growing can-
cer that over time has spread and become terminal due to years of 
justifying and ignoring the City’s pervasive environmental discrimi-
nation problem.249 Chicago’s poor African American population is 
being forced to reside within predetermined geographic bounda-
ries that are severely lacking in resources.250 This population has 
inherited poverty and as such are doomed to exist in an environ-
ment where they are living not day-to-day, but rather second-to-

 
 243. Halsey, supra note 21. 
 244. See WASHINGTON, supra note 13, at 129–30 (discussing the perceived needs for sys-
temic control of a race of people). 
 245. See Trends in Illinois Department of Corrects Spending and Prison Population, CIVIC 

FEDERATION, https://www.civicfed.org/iifs/blog/trends-illinois-department-corrections-
spending-and-prison-population (Mar. 20, 2020). 
 246. See West Englewood, supra note 97; see also Chicago’s Most Dangerous Neighbor-
hoods 2017, supra note 99 (discussing crime indexes of certain zip codes). 
 247. See Trends in Illinois Department of Corrects Spending and Prison Population, 
supra note 245, at 130–32. 
 248. See Calvert Cliffs’ Coordinating Comm., 449 F.2d at 1115–16; see also Alfred Bro-
phy, Reconsidering Reparations, 81 IND. L.J. 811, 816–17 (2006). 
 249. See WASHINGTON, supra note 13, at viii, 131; see also MOORE, supra note 9, at 160–
61. 
 250. See WASHINGTON, supra note 13, at viii; see also MOORE supra note 9, at 4, 161. 
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second because of systemic segregation that can be traced back to 
the Great Migration Periods and an inability to access Chicago’s 
more desired zip codes due to generational poverty.251 Chicago re-
fuses to address its environmental discrimination problem, but ra-
ther shuffles this population from one environmentally hazardous 
situation to another under the guise of fighting blight or gentrifica-
tion.252 

Chicago has largely ignored its environmental discrimina-
tion problem by erroneously focusing on symptoms of environmen-
tal discrimination as opposed to the actual problem of environmen-
tal discrimination.253 The narrative has been hiring more police 
officers to combat the “thugs” and “criminals” who reside within 
these urban enclaves. Or, blaming the community for the violence 
due to a culture of silence concerning reporting crime.254 Society as 
a whole has silently accepted Chicago’s systemic segregation be-
cause it is convinced that the people in these neighborhoods are 
dangerous, and confining them to these economically unviable zip 
codes is what is necessary to protect them and their interests from 
the “thugs” and “criminals” and their problems, which today are 
gun violence, gangs, and illicit drug use.255 Furthermore, when the 
problems of these urban ghettos spill out into Chicago’s protected 
zip codes, resources spring into action ensuring that such ills re-
main contained within its ghettos, which ensures that middle-class 
and affluent Chicagoans never have to see or experience the harsh 
reality these poor minority citizens are subjected to each day.256 This 
apathy is what will ensure that Chicago’s status quo endures.257 
Thus, Chicago must admit that it has an environmental discrimina-
tion problem, and it must commit itself to addressing the root of 
the problem. 

This Note has attempted to show that borders, regulations, 
and plain prejudice are why poor African Americans are contained 

 
 251. See WASHINGTON, supra note 13, at 130–31 (discussing the tragic realties of people 
directly impacted by Chicago’s environmental racism). 
 252. Id. at 195–96. 
 253. See MOORE, supra note 9, at 160–61 (discussing harmful narratives and perceptions 
that maintain Chicago’s segregation and contained gun violence). 
 254. Id. 
 255. Id. at 3, 160–61. 
 256. Id. at 4; see also City of Memphis v. Greene, 451 U.S. 100 (1981). 
 257. See MOORE, supra note 9, at 3–5. 



STITT_TOPUBLISH (2).DOCX (DO NOT DELETE) 1/20/2021  6:27 PM 

428         WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:2 

in Chicago’s urban enclaves.258 As such, generations of poverty and 
violence ensue because of limited opportunities and lack of re-
sources, which lead these persons to engage in high-risk lifestyles 
such as gangs, drugs, and prostitution.259 This is a systemic problem 
that was created and sustained by policies implemented and en-
forced by Chicago and the federal government.260 As such, Chicago 
and the federal government should fix the problem through a Chi-
cago-Based Community Reparations program.261 

Interstate 90 divides Chicago’s Chatham neighborhood262 
and walls off Chicago’s Fuller Park neighborhood.263 Railroad tracks 
are routed through Chicago’s West Englewood neighborhood.264 
These are only three of numerous instances of physical structures 
that were intentionally built to serve as barriers to segregate Chi-
cago’s poor and minority persons and communities from middle-
class and affluent persons and communities.265 It is, however, im-
practicable to demolish or re-route these existing structures. Thus, 
Chicago and the federal government should consider various op-
tions to mitigate existing harm and ensure that poor and minority 
persons are not simply shuffled from one inequitable situation to 
another due to gentrification.266 

The federal government is tasked with creating and enforc-
ing environmental and civil rights laws and regulations, however, 
these laws often permit the construction of projects that perpetuate 
environmental injustices within economically deprived and disad-
vantaged communities.267 Persons who reside in these Chicago 

 
 258. See WASHINGTON, supra note 13, at 129–32. 
 259. See id. at 131–32, 139; see also MOORE, supra note 9, at 160–61. 
 260. See WASHINGTON, supra note 13, at 130–32. 
 261. See Brophy, supra note 248, at 811, 816–17, 849 (“Reparations are programs de-
signed to repair past injustice.”). 
 262. Chicago’s Most Dangerous Neighborhoods 2017, supra note 99. 
 263. Id. 
 264. West Englewood, ENCYCLOPEDIA OF CHI., http://www.encyclopedia.chicagohis-
tory.org/pages/1337.html (last visited Sept. 20, 2020). 
 265. See Chatham, supra note 96; see also Fuller Park, supra note 96; West Englewood, 
supra note 97. 
 266. See Emily Chong, Examining the Negative Impacts of Gentrification, GEO. J. ON POVERTY 

L. & POL’Y (Sept. 17, 2017), https://www.law.georgetown.edu/poverty-journal/blog/exam-
ining-the-negative-impacts-of-gentrification (discussing the negative impacts of displace-
ment due to gentrification). 
 267. Catherine Millas Kaiman, Environmental Justice and Community-Based Reparations, 39 
SEATTLE U. L. REV. 1327, 1339–50, 1354–57 (2016) (discussing how civil rights laws and 
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neighborhoods are often incapable of recognizing that barriers to 
contain them exist and are even more powerless to achieve justice 
due to a lack of political and economic clout.268 Reparations are one 
way Chicago and the federal government can remedy adverse im-
pacts associated with infrastructure.269 Reparation programs can in-
clude payments to communities.270 A Chicago-based reparations 
program would infuse these impacted poor and minority commu-
nities with needed resources, which likely could break perpetual cy-
cles of poverty and violence that infrastructure have contributed to 
and even sustained.271 

First, a Model Community Based Reparations Program for 
Chicago would require the city to adequately address its history of 
approving construction of physical structures to divide via racial and 
socioeconomic classifications.272 Physical structures in this context 
refers to highways, railroad tracks, and other similar structures that 
segregate.273 Chicago must also take responsibility for how these 
predetermined physical boundaries isolate and contain poor and 
minority persons within economically devastated locales.274 Second, 
Chicago must acknowledge that its past projects have subjected 
poor and minority neighborhoods such as Chatham, Fuller Park, 
and West Englewood to environmental injustices that perpetuate 
current poverty and violence trends.275 Third, Chicago must garner 
perspectives and feedback from residents of these impacted com-
munities and incorporate them into the creation and implementa-
tion of its Community Based Reparations Program.276 

Finally, Chicago, in collaboration with the federal govern-
ment, must decide on an exact amount to be devoted to the 

 
environmental laws fail to provide adequate protection against environmental injustice); see 
also Richard J. Lazarus, Pursuing Environmental Justice: The Distributional Effects of Environmen-
tal Protection, 87 NW. U. L. REV. 787, 792–806 (1992-1993). 
 268. See Lazarus, supra note 267, at 808. 
 269. Kaiman, supra note 267, at 1358–74. 
 270. Brophy, supra note 248, at 814. 
 271. See Christopher Brown & Lisa Robinson, Breaking the Cycle: From Poverty to Financial 
Security for All, POLICYLINK 1, 15–26 (2016), https://www.policylink.org/sites/de-
fault/files/BreakingTheCycle_0.pdf (discussing how various community programs and ini-
tiatives can break the poverty cycle). 
 272. See Brophy, supra note 248, at 836–39. 
 273. See Schindler, supra note 25, at 1934, 1953–58, 1994. 
 274. Kaiman, supra note 270, at 1369-70; see also Brophy, supra note 248, at 836–39. 
 275. Kaiman, supra note 270, at 1360, 1370. 
 276. Id. at 1370. 
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program.277 Approved funds should be used to flood Chatham, 
Fuller Park, West Englewood, and similarly situated communities 
with resources and infrastructure aimed at meeting the needs of 
these communities and creating a culture of change.278 For in-
stance, community centers that offer healthy alternatives for youth; 
drug rehabilitation programs to address rampant drug use; alterna-
tive school funding structures that guarantee public schools within 
these communities are adequately funded; improved public trans-
portation alternatives; programs aimed at improving the relation-
ship and interaction between law enforcement and members of the 
community; health and legal clinics; and programs that entice busi-
nesses to invest within these communities which will likely result in 
these once-disadvantaged persons and communities becoming 
healthily and productive citizens and communities.279 

The government’s financial investment into these commu-
nities through a Chicago Community-Based Reparations Program 
would likely result in financial gains not only for these communities 
but also the nation because such efforts will revitalize areas that 
were once economically depressed and ravaged by gun violence.280 
These efforts would also break cycles of poverty, thereby, empower-
ing once powerless populations to better access the American 
Dream.281 Such efforts would make Chicago safer for all its resi-
dents.282 

IV. CONCLUSION 

Ms. Chambers’ story is devastating. If her experience had oc-
curred in one of Chicago’s protected zip codes, sweeping 

 
 277. Id. 
 278. See Leah Sakala, Samantha Harvell, & Chelsea Thomson, Public Investment in Com-
munity-Driven Safety Initiatives: Landscape Study and Key Considerations, URB. INST. 1, 2–4 (Nov. 
2018), https://www.urban.org/research/publication/public-investment-community-
driven-safety-initiatives (discussing the benefits of investing in community organizations 
and initiatives), 
 279. See id. at 20–38 (providing examples of various community initiatives and their 
outcomes); see also Brown & Robinson, supra note 274, at 16–26. 
 280. See Sakala et al., supra note 281, at 2–4, 25–38; see also Patrick Sharkey, Gerard Tor-
rats-Espinosa, & Delaram Takyar, Community and the Crime Decline: The Causal Effect of Local 
Nonprofits on Violent Crime, 82 AM. SOCIO. REV. 1214 (2017). 
 281. Brown & Robinson, supra note 274, at 15–26 (discussing how various community 
programs and initiatives can break the poverty cycle). 
 282. See Sharkey et al., supra note 283 (discussing how the presence of non-profit or-
ganizations reduces crime). 
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preventative change would have followed.283 However, Ms. Cham-
bers’ tragedy occurred in the “hood” or “ghetto,” and as such did 
not spark any external outrage or change. 

Chicago’s environmental discrimination problem can be 
traced back to the Great Migration Periods where regulations were 
used to segregate African Americans from the majority popula-
tion.284 The results of this era are still evident in present-day Chi-
cago.285 For instance, African Americans who reside in Chicago’s 
urban neighborhoods are impacted by high rates of environmental 
impacts, unemployment, poor performing public schools, and in-
creased participation in high-risk lifestyles. 

There are local and federal actions, however, that can be 
taken to prevent future instances of environmental injustice and 
mitigate past instances of environmental harm. NEPA and Execu-
tive Order 12898 are both federal actions that work better together 
to address environmental injustice. Amending NEPA to incorpo-
rate the language of Executive Order 12898 will best prevent future 
instances of environmental discrimination that plague Chicago’s 
urban neighborhoods. Likewise, a Chicago Community-Based Rep-
arations Program will best mitigate past instances of environmental 
injustice that have segregated and marginalized disadvantaged 
groups. Chicago’s gun violence problem is solvable if decision-mak-
ers replace patch-work efforts that only combat symptoms with the 
above legal and policy initiatives aimed at directly addressing the 
issue of environmental discrimination and injustice, which is fuel-
ing Chicago’s gun violence. Change is needed because no Ameri-
can should be forced to live in a neighborhood where their survival 
depends on their ability to dodge death second by second. 

 

 
 283. See Stephenie Livingston, How Can Cities Reduce Gun Violence? Invest in Low-Income 
Neighborhoods, ASS’N OF AM. UNIVS. (Oct. 24, 2018), https://www.aau.edu/research-scholar-
ship/featured-research-topics/how-can-cities-reduce-gun-violence-invest-low-income (dis-
cussing the lack of awareness and discussion of gun violence in poor neighborhoods). 
 284. See generally BRIAN MCCAMMACK, LANDSCAPES OF HOPE: NATURE AND THE GREAT 

MIGRATION IN CHICAGO (2017) (providing background information on the Great Migra-
tion). 
 285. See Chatham, supra note 96; see also Fuller Park, supra note 96; West Englewood, 
supra note 97. 
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