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RESTORE THE PERSONAL CASUALTY AND THEFT 
LOSS DEDUCTION NOW! 

JOEL S. NEWMAN† 

I. INTRODUCTION 

he Tax Cuts and Jobs Act of 2017 (“TCJA”) drastically reduced 
the deductibility of personal casualty and theft losses for Tax 

Years 2018 through 2025.1 Internal Revenue Service (“IRS”) Statis-
tics of Income figures are currently available for Tax Year 2018, the 
first post-TCJA year.2 Now that we can see the actual impact of the 
change, it is as bad as anticipated. The casualty loss deduction needs 
to be fully restored immediately. 

Before TCJA, personal casualties and thefts were deductible 
to the extent that each one exceeded $1003—and to the extent that 
all personal casualties and thefts in the tax year exceeded ten per-
cent of the taxpayer’s adjusted gross income.4 These two limitations 
continue.5 However, after TCJA and until 2025, only those personal 
casualties attributed to federally declared disasters will be deducti-
ble.6  The consequences, in dollars and in the number of tax re-
turns, are set forth on the following page. 
  

 

 †  Emeritus Professor of Law, Wake Forest University. 
 1. Tax Cuts and Jobs Act, Pub. L. No. 115-97, § 11044, 131 Stat. 2054, 2087 (2017). 
 2. I.R.S. PUBL’N 55-B, DATA BOOK (2019). 
 3. I.R.C. § 165(h)(1). 
 4. I.R.C. § 165(h)(2)(A). 
 5. I.R.C. § 165(h)(1). 
 6. I.R.C. § 165(h)(5), (i)(5); see also Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act, Pub. L. No. 100-97, § 103(b)–(c), 102 Stat. 4689, 4690 (1988) (defin-
ing federally declared disasters); Sharon E. Burke, Frequency of Disaster Declarations, NEW AM., 
http://newamerica.org/in-depth/weather-eye/frequency-disaster-declarations (last visited 
Feb. 27, 2021) (showing a disaster declarations map); Wayne Vroman, Disaster Reporting in 
the United States, URB. INST. (July 2019), http://www.urban.org/sites/default/files/publica-
tion/100747/disaster_reporting_in_the_united_states_0.pdf (showing a figure displaying 
five-year averages on annual disaster declarations). 

T 
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Table 1. Number and Amount of Personal Casualty and 
Theft Loss Deductions, 2015–20187 

Tax Year 2015 2016 2017 Average 
2015–
2017 

2018 

# returns 
with 
casualty 
loss 
deduction 

72,000 154,000 113,000 113,000 25,000 

$ amount 
of casualty 
loss 
deductions 
(in millions 
of dollars) 

$1,646 $5,187 $2,765 $3,199 $1,060 

 
Much of the reduction in claimed casualty loss deductions 

did not come from the changes in Section 165 of the Internal Rev-
enue Code but rather from TCJA-mandated increases in the stand-
ard deduction.8 In 2018, for example, the standard deduction was 
$24,800 for married taxpayers filing jointly.9 Imagine you were mar-
ried and filing jointly in 2018, and your actual itemized deductions, 
including casualty losses, were less than $24,000.10 Why would you 
have bothered to itemize? Set forth on the following page is a de-
scription of the decline in itemized deductions under TCJA. 

 

 
 7. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2015); I.R.S. 
PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2016); I.R.S. PUBL’N 1304, 
INDIVIDUAL INCOME TAX RETURNS, at 21 fig.c (2017); I.R.S. PUBL’N 1304, INDIVIDUAL 

INCOME TAX RETURNS, at 23 fig.c (2018); see also 50+ Car Accident Statistics in the U.S. & 
Worldwide, WANDERING RV (Oct. 17, 2019), http://thewanderingrv.com/car-accident-statis-
tics (stating that there are six million auto accidents per year in the United States). 
 8. See generally Leonard Goodman et al., Analyzing the New Personal Casualty Loss Tax 
Rules, J. ACCT. (July 1, 2018), http://journalofaccountancy.com/issues/2018/jul/irs-per-
sonal-casualty-loss-tax-rules.html (discussing the relation between claiming casualty loss de-
ductions and taxpayers’ standard deductions). 
 9. I.R.C. § 63(c)(2); see also Maurie Backman, How Much is the Standard Deduction?, 
MOTLEY FOOL (Jan. 23, 2021, 8:36 PM), https://www.fool.com/taxes/how-much-is-the-
standard-deduction. 
 10. Backman, supra note 9; Goodman, supra note 8. 
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Table 2. Number of Returns with Itemized Deductions 
2015–201811 

Tax Year 2015 2016 2017 Average 
2015–2017 

2018 

Number of 
returns 
with 
itemized 
deductions 

44,567,000 45,153,000 46,853,000 45,524,000 17,533,000 

 
Nevertheless, whether it was due to the specific changes to 

the casualty loss provisions or the more general changes to the 
standard deduction, TCJA led to a significant decrease in the use of 
the personal casualty loss deduction.12 Pre-TCJA, deductible per-
sonal casualty losses averaged 113,000 in 2015–2017.13 In 2018, post-
TCJA, the actual number was 25,000.14 Therefore, some 88,000 per-
sonal casualties, totaling over two billion dollars in losses, were non-
deductible in 2018 due to TCJA. 

 

 
 11. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2015); I.R.S. 
PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2016); I.R.S. PUBL’N 1304, 
INDIVIDUAL INCOME TAX RETURNS, at 21 fig.c (2017); I.R.S. PUBL’N 1304, INDIVIDUAL 

INCOME TAX RETURNS, at 23 fig.c (2018). These reports show that while post-TCJA itemized 
returns decreased sixty-three percent, post-TCJA casualty loss deductions went down sev-
enty-eight percent. See also TCJA Report, H.R. REP. No. 115-466, at 67 (2017) (Conf. Rep.) 
(showing that the percentage of taxpayers taking the standard deduction post-TCJA was 
projected to increase from seventy percent to ninty-four percent); see generally Taylor LaJoie 
et al., Details and Analysis of President Joe Biden’s Tax Plan, TAX FOUND. (Oct. 22, 2020), 
http://taxfoundation.org/joe-biden-tax-plan-2020 (explaining how President-elect Biden’s 
tax plan would place limits on taxpayers earning more than $400,000, with tax rates higher 
than twenty-eight percent). 
 12. See generally Chris Gaetano, For Some Individuals, the TCJA has Led to More Complicated 
Planning, N.Y. STATE SOC’Y OF CERTIFIED PUB. ACCTS. (Apr. 24, 2018), 
https://www.nysscpa.org/news/publications/the-trusted-professional/article/for-some-in-
dividuals-the-tcja-has-led-to-more-complicated-planning-but-also-more-opportunities (ex-
plaining how the TCJA “heavily modified” provisions like the personal casualty loss deduc-
tion by limiting what it covers). 
 13. See supra Part I, Table 1. 
 14. Id. 
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II. HISTORY OF THE PERSONAL CASUALTY LOSS 

The personal casualty loss deduction dates from 1867.15 In 
1964, the $100 floor was added.16 The Senate Finance Committee 
explained: 

Your Committee agrees with the House that in the 
case of nonbusiness casualty and theft losses, it is ap-
propriate in computing taxable income to allow the 
deduction only of those losses which may be consid-
ered extraordinary, nonrecurring losses, and which 
go beyond the average or usual losses incurred by 
most taxpayers in day to day living . . . . This means 
that no deduction will be allowed in the case of an 
ordinary “fender bending” accident or casualty, but 
that casualty and theft losses will continue to be de-
ductible (over the $100) in those cases where they 
are sufficient in size to have a significant effect upon 
an individual’s ability to pay Federal Income taxes.17 

In 1982, the ten percent adjusted gross income floor was 
added.18 The Senate Finance Committee noted that the deduction 
created “significant problems of complexity, record-keeping, and 
audit for both individuals and the Internal Revenue Service.”19 Ac-
cordingly, the ten percent floor would “minimize the number of 
users of this complex deduction.”20 

The Committee felt that the ten percent floor was justified 
because “the $100 floor is not an appropriate measure to identify 
extraordinary casualty losses that should be taken into account by 
the tax system because of their impact on an individual’s ability to 
pay taxes.”21 

 
 15. Act of Mar. 2, 1867, Ch. 169, 14 Stat. 471, 478 (1867); see also Emily Myers, Worse 
Than Spilled Milk: A Cry for Casualty Loss Reform in the Wake of the Deepwater Horizon Disaster, 63 
CASE W. L. REV. 1363, 1364–67 (2013); Joel S. Newman,Of Taxes and Other Casualties, 34 
HAST. L.J. 941, 944 (1983); The Casualty Loss Deduction and Consumer Expectation: Section 
165(c)(3) of the Internal Revenue Code, 36 U. CHI. L. REV. 220, 221–22 (1968). 
 16. S. REP. NO. 88-830, at 57 (1964). 
 17. Id. 
 18. S. REP. NO. 97-494, at 115–16 (1982). 
 19. Id. at 115. 
 20. Id. 
 21. Id. 
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Then, in 2017, TCJA limited the personal casualty loss de-
duction to federally declared disasters.22 The House Ways and 
Means Committee explained: 

The Committee believes that the repeal of many existing 
tax incentives, including the deduction  for personal cas-
ualty and theft losses, makes the system simpler and 
fairer for all families and  individuals, and allows for 
lower tax rates. The Committee further believes that re-
peal of this  provision is consistent with streamlining the 
tax code, broadening the tax base, lowering rates,  and 
growing the economy.23 

In addition, in explaining the impact of TCJA on the com-
plexity of the Internal Revenue Code, the House Conference Re-
port noted that if taxpayers used the standard deduction instead of 
taking an itemized personal casualty loss, they would eliminate the 
requirement to keep records of their casualty losses.24 They might 
be able to use simpler return forms, and they would probably not 
have to use expensive tax preparation services.25 

Two themes emerge from this brief history. First, the per-
sonal casualty and theft loss deduction was intended to adjust the 
tax bill for those taxpayers whose ability to pay taxes was affected by 
significant losses.26 In effect, the personal casualty and theft loss de-
duction was necessary to achieve individual fairness. Second, there 
was a concern that the deduction added undue complexity to the 
law. But these two concerns go in opposite directions. Fairness in 
individual cases necessarily adds complexity.27 How can we balance 
these conflicting interests? 

 
 22. H.R. REP. NO. 115-409, at 29–30 (2017). 
 23. Id. at 166. 
 24. H.R. REP. NO. 115-466, at 676–77 (2017) (Conf. Rep.). 
 25. Id. at 677. 
 26. Id. at 261. 
 27. For example, the repeal of the personal casualty and theft loss deduction elimi-
nates complexity by allowing individual taxpayers to engage in simpler record keeping and 
use simpler standard forms; however, this simplification comes with the price of accurate 
deductions. See H.R. REP. NO. 115-466, supra note 24. 
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III. ABILITY TO PAY VERSUS COMPLEXITY: THE TRADEOFF 

A. Ability to Pay 

Perhaps the simplest tax would be a head tax. The federal 
government can determine how much tax revenue is needed, and 
divide that number of dollars by the number of taxpayers. Then tax 
each taxpayer that same equal amount.28  Under this framework, 
the billionaire would pay the same as the homeless person, and in-
fants and retirees would pay the same as those enjoying their peak 
earning years. 

The solution to this problem is to tax based upon ability to 
pay. Those with more ability to pay taxes should pay more; those 
with less ability to pay taxes should pay less. But how do you measure 
ability to pay? The simple answer is that you cannot, but income is 
a good and workable substitute.29 However, the income measure-
ment sometimes gets it wrong.30 When it does, adjustments should 
be made. When a taxpayer incurs significant personal casualty and 
theft losses, that is one of those times. 

Take two taxpayers, A and B. Both have adjusted gross in-
come of $50,000. However, A incurred $10,000 in losses from per-
sonal casualties, not compensated by insurance;31 B incurred no 
such losses.  Should they pay the same tax? No, A’s personal casualty 
loss makes her far less able to pay; her tax bill should be adjusted. 
That is what the personal casualty loss deduction is about.32 

B. Complexity 

As the House Conference Report noted, it is much simpler 
to take a standard deduction than to itemize for personal casualty 
losses.33 Moreover, the complexities of the deduction lead to mis-
takes on tax returns.34 In fact, the personal casualty loss deduction 

 
 28. Admittedly, there might be some complex issues in determining who is a taxpayer. 
 29. See M. Slade Kendrick, The Ability-to-Pay Theory of Taxation, 29 AM. ECON. REV. 92, 
93 (1939). 
 30. See Joshua D. Rosenburg, Tax Avoidance and Income Measurement, 87 MICH. L. REV. 
365, 380–81 (1988). 
 31. See I.R.C. § 165(i) (providing that section 165(a) losses are deductible only if they 
are not compensated by insurance or otherwise). 
 32. H.R. REP. NO. 115-466, at 28 (2017) (Conf. Rep.). 
 33. Id. at 677. 
 34. Id. 
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heads the list of those items which tax accountants and the IRS have 
found to be troublesome.35 Enough mistakes are made that IRS au-
ditors view these deductions as red flags.36 Eliminating these deduc-
tions saves mistakes and the IRS time in correcting those mistakes.37 

C. The Tradeoff 

The itemized personal casualty and theft loss deduction gets 
us closer to real ability to pay. However, there is a cost in complexity 
in doing so. Is it worth it? 

The complexity is surely there. Yet, in 2018, it would have 
impacted only an estimated 88,000 returns.38 That represents less 
than half of one percent of the over 150 million individual returns 
filed that year.39 Surely, such a provision does not complicate the 
system to an unacceptable extent. 

The proponents of TCJA claim that those who lose the per-
sonal casualty and theft loss deduction will not mind because the 
increased standard deduction pays them back.40 But the whole 
point of the personal casualty and theft loss deduction is to distin-
guish one taxpayer from another on the grounds of ability to pay.41 
The increased standard deduction is the same for everyone, casualty 
loss or not.42 It is essentially a tax cut with no adjustments for indi-
vidual circumstances. 

 
 35. Jan M. Rosen, Your Money; Errors that Lead to an IRS Audit, N.Y. TIMES, Mar. 24, 1990 
(§ 1), at 32, https://www.nytimes.com/1990/03/24/business/your-money-errors-that-lead-
to-an-irs-audit.html. 
 36. Id. 
 37. Id.; see also H.R. REP. NO. 115-466, at 677 (2017) (Conf. Rep.). 
 38. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2015); I.R.S. 
PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2016); I.R.S. PUBL’N 1304, 
INDIVIDUAL INCOME TAX RETURNS, at 21 fig.c (2017). Subtracting the number of returns 
with casualty loss deduction from 2015 to 2017 in these reports, which amounts to 113,000, 
from the number of returns with casualty loss deduction from 2017, which is 25,000, results 
in 88,000 returns. 
 39. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 6 (2018). 
 40. Erica York, Nearly 90% of Taxpayers Are Projected to Take the TCJA’s Expanded Standard 
Deduction, TAX FOUND. (Sept. 26, 2018), http://taxfoundation.org/90-percent-taxpayers-
projected-tcja-expanded-standard-deduction. 
 41. Kristie N. Tierney et al., Analyzing the new personal casualty loss tax rules, J. ACCT. 
(July 1, 2018), https://journalofaccountancy.com/issues/2018/jul/irs-personal-casualty-
loss-tax-rules.html. 
 42. Maryalene LaPonsie, The Pros and Cons of Standard vs. Itemized Tax Deduction, U.S. 
NEWS (Feb. 16, 2021, 10:08 AM), https://money.usnews.com/money/personal-fi-
nance/taxes/articles/the-pros-and-cons-of-standard-vs-itemized-tax-deductions. 
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In 2018, some 88,000 taxpayers probably incurred personal 
casualty losses that they could not deduct due to TCJA.43 These 
losses would have been significant. To be deductible under prior 
law, they would have had to exceed ten percent of the taxpayers’ 
adjusted gross incomes.44 Since average adjusted gross income in 
2018 was a bit over $70,000, these casualty losses would have had to 
exceed $7,000, on average.45 In fact, if the casualty losses had been 
comparable to the losses deducted in 2015 through 2017, they 
would have exceeded $28,000.46 

In the grand scheme of things, a tax deduction affecting 
only 88,000 taxpayers out of 150 million returns is a small thing. Yet, 
to those 88,000 taxpayers, that deduction is huge. Those losses 
needed to be taken into account urgently—we cannot wait until 
2025. 

 
 43. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2015); I.R.S. 
PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2016); I.R.S. PUBL’N 1304, 
INDIVIDUAL INCOME TAX RETURNS, at 21 fig.c (2017). Subtracting the number of returns 
with casualty loss deduction from 2015 to 2017 in these reports, which amounts to 113,000, 
from the number of returns with casualty loss deduction from 2017, which is 25,000, results 
in 88,000 returns. 
 44. Tierney et al., supra note 41. 
 45. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 8 fig.a (2018) (providing 
the information to determine average AGI). 
 46. I.R.S. PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2015); I.R.S. 
PUBL’N 1304, INDIVIDUAL INCOME TAX RETURNS, at 22 fig.c (2016); I.R.S. PUBL’N 1304, 
INDIVIDUAL INCOME TAX RETURNS, at 21 fig.c (2017). Table 1 in these reports identifies the 
average annual amount of casualty and theft loss deductions in 2015–2017 was 
$3,199,000,000. The average annual number of returns with casualty loss deductions in 
2015–2017 was 113,000. $3,199,000,000 divided by 113,000 is slightly over $28,000. 




