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CROPS CAN’T WAIT: THE PANDEMIC PLIGHT OF 
THE H-2A FARMWORKER 

ELIZABETH A. GLASS† 

he Trump administration was largely defined by its restrictive 
immigration policies, which received humanitarian and social 

justice criticism for their direct and disproportionate impact on vul-
nerable populations.1 At the onset of the COVID-19 pandemic, the 
Trump administration enacted several policies, including closing 
the northern and southern borders except for essential travel;2 re-
stricting travel from China and the Schengen area;3 and limiting the 
issuance of H-1B, L-1, and J-1 employment visas.4 One of the few 

 

 †  Elizabeth Glass is a 2021 graduate of Wake Forest University School of Law. She 
would like to thank Professor Margaret Taylor for her invaluable assistance in brainstorm-
ing, advising, and critiquing this article and for fostering her interest in and commitment 
to immigration law. The author would also like to thank her family, friends, and colleagues 
for their support. 
 1. See generally Tanvi Misra, Trump’s Family Separation Policy Amplified Children’s Trauma, 
ROLL CALL (Sept. 5, 2019, 8:52 AM), https://www.rollcall.com/news/congress/trumps-
family-separation-policy-amplified-childrens-trauma; Claire Hansen, Trump Administration’s 
Immigration Policies Violate Civil Rights, Government Agency Says, US NEWS & WORLD REP. (Oct. 
24, 2019, 7:01 AM), https://www.usnews.com/news/national-news/articles/2019-10-
24/trump-administrations-immigration-policies-violate-civil-rights-government-agency-says; 
Joel Rose, Advocates Say President Trump’s Immigration Policy Is ‘A Tool of Cruelty’, NPR (Oct. 1, 
2019,7:27 AM), https://www.npr.org/2019/10/01/765987523/advocates-say-trump-s-im-
migration-plan-creates-nightmarish-situations. 
 2. President Donald J. Trump Is Taking Necessary Safety Measures at the Border to Prevent 
Further Spread of the Coronavirus, WHITE HOUSE: BRIEFINGS AND STATEMENTS (Mar. 20, 2020), 
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-taking-neces-
sary-safety-measures-border-prevent-spread-coronavirus [https://trumpwhitehouse.archive 
s.gov/briefings-statements/president-donald-j-trump-taking-necessary-safety-measures-bor-
der-prevent-spread-coronavirus]. 
 3. Proclamation No. 9984, 85 Fed. Reg. 6709 (Jan. 21, 2020); Proclamation No. 9993, 
85 Fed. Reg. 15,045 (Mar. 11, 2020); Presidential Proclamation – Suspension of Entry as Immi-
grants and Nonimmigrants of Certain Additional Persons Who Pose a Risk of Transmitting 2019 
Novel Coronavirus, U.S. CUSTOMS & BORDER PROT. (Mar. 13, 2020), https://www.cbp 
.gov/sites/default/files/assets/documents/2020-Oct/Schengen%20Area-
%20Travel%20Guidance.pdf (“There are twenty-six Schengen countries including: Austria, 
Belgium, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, 
Iceland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, the Netherlands, Nor-
way, Poland, Portugal, Slovakia, Slovenia, Spain, Sweden, and Switzerland.”). 
 4. Proclamation No. 10052, 85 Fed. Reg. 38,263 (June 25, 2020). 

T 
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areas of immigration that was not limited—and instead was ex-
panded—is the H-2A farm worker visa program. Citing the security 
of the American food supply chain, the administration eased re-
quirements, waived in-person interviews at U.S. consulates, and 
temporarily lifted the three-year time limit for workers.5  

Leading up to the pandemic, an ongoing labor shortage in-
creased the American agricultural industry’s reliance on H-2A farm-
workers. In fiscal year 2019, the Department of Labor certified over 
250,000 of the nearly 270,000 requests for H-2A status.6 These cer-
tifications represented a ten percent increase from the previous fis-
cal year.7 The numbers reflect the industry’s reliance on H-2A farm-
workers because the Department of Labor does not certify the 
positions unless the employer establishes that the jobs could not be 
filled by domestic workers.8 The top requesting states were, in de-
scending order, Florida, Georgia, Washington, California, North 
Carolina, Louisiana, Michigan, Kentucky, New York, and South Car-
olina.9 Each of these states hired laborers for harvesting, processing, 
and maintaining multiple industries: tobacco, an array of fruits and 
vegetables, nursery and greenhouse operations, and agricultural 
equipment operations.10  

Despite the H-2A program’s expansion, and even as a direct 
result of this expansion, H-2A farmworkers are uniquely vulnerable 
to and harmed by the complexities and uncertainties of the pan-
demic.11 Part I of this paper describes the historical context of the 
H-2A visa program, which has its roots in the Bracero Program of 

 
 5. Liz Crampton, Farm Workers to be Exempt from Trump’s Immigration Ban, POLITICO 
(Apr. 21, 2020, 11:21 AM), https://www.politico.com/news/2020/04/21/farm-workers-ex-
empt-trumps-immigration-ban-198039. 
 6. Off. Foreign Lab. Certification, H-2A Temporary Agricultural Labor Certification Pro-
gram – Selected Statistics, FY 2019, U.S. DEP’T LAB.: WAGE & HOUR DIV. (Sept. 30, 2019), 
https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/H-2A_Selected_Statistics_FY2019 
_Q4.pdf. 
 7. Id. 
 8. H-2A: Temporary Agricultural Employment of Foreign Workers, U.S. DEP’T LAB.: WAGE & 

HOUR DIV., https://www.dol.gov/agencies/whd/agriculture/h2a (last visited Mar. 26, 
2021) [hereinafter H-2A]. 
 9. See Off. Foreign Lab. Certification, supra note 6. 
 10. Id. 
 11. See generally Diane Charlton & Marcelo Castillo, Potential Impacts of a Pandemic on 
the US Farm Labor Market, 43 APPLIED ECON. PERSP. & POL’Y 39, 53–54 (2021). 
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the early twentieth century. 12 Part I argues that the H-2A visa pro-
gram developed on a foundation of exploitation, especially through 
unfair wages and unsafe living conditions.13 Part II of this paper de-
scribes how H-2A workers experience these contemporaneous vul-
nerabilities in the context of the pandemic. Part II argues that the 
Trump administration’s policy decision to expand the H-2A visa 
program¾especially in comparison to other visa categories which 
were paused, scaled back, or effectively eliminated¾is ultimately 
harmful to H-2A workers.14 As a result, H-2A farmworkers are 
uniquely susceptible to a broadly negative experience during the 
pandemic especially because of the following factors: (a) increased 
risk of actual exposure or contraction of the virus due to unsafe 
working and living conditions;15 and (b) minimal safety net protec-
tions through federal or state-level programs, which cause workers 
to weigh financial opportunities over their health and safety.16 

I. AN EXAMINATION OF THE BRACERO PROGRAM AND THE H-
2A VISA PROGRAM REVEALS THE AMERICAN AGRICULTURAL 

SYSTEM’S RELIANCE ON AND EXPLOITATION OF MIGRANT 

LABORERS 

The Bracero Program, a migrant farmworker program in 
the first half of the twentieth-century, was supported by the political 
and economic elite of Mexico and the United States.17 The H-2A 
visa program provides a clear financial incentive for U.S. farmers 

 
 12. Daniel Costa, Modern-Day Braceros, ECON. POL’Y INST.: WORKING ECON. BLOG (Mar. 
31, 2017, 12:01 AM), https://www.epi.org/blog/modern-day-braceros-the-united-states-
has-450000-guestworkers-in-low-wage-jobs. 
 13. Suzy Khimm & Daniella Silva, Lured to America then Trapped, NBC NEWS (July 29, 
2020), https://www.nbcnews.com/specials/h2a-visa-program-for-farmworkers-surging-un-
der-trump-and-labor-violations. 
 14. See Off. Foreign Lab. Certification, supra note 6; see also Costa, supra note 12. 
 15. Victoria Knight, Without Federal Protections, Farm Workers Risk Coronavirus Infection to 
Harvest Crops, NPR: PUB. HEATH (Aug. 8, 2020, 7:00 AM), https://www.npr.org/sec-
tions/health-shots/2020/08/08/900220260/without-federal-protections-farm-workers-
risk-coronavirus-infection-to-harvest-c. 
 16. Mike Dorning, Getting Covid Gets You Fired When You’re a Food Worker on a Visa, 
BLOOMBERG L. (July 31, 2020, 12:13 PM), https://news.bloomberglaw.com/coronavirus/u-
s-visa-rules-trap-migrant-workers-in-virus-infested-dorms. 
 17. CÉSAR CUAUHTÉMOC GARCÍA HERNÁNDEZ, MIGRATING TO PRISON: AMERICA’S 

OBSESSION WITH LOCKING UP IMMIGRANTS 41 (The New Press ed., 2019). 
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and Mexican laborers.18 Despite the title of the program, the U.S. 
government allows employers to maximize profits by selling the lit-
eral fruits of cheap labor for higher profit margins. As this paper 
explains below, through the Bracero Program and subsequent H-
2A visa program, the U.S. perpetuates exploitation of labor to fur-
ther economic gains.19 

A.  The H-2A Program has Its Historical Roots in the 
Bracero Program of the Early Twentieth-Century 

The Mexican Revolution between 1910 and 1920 drastically 
impacted Mexico’s economy, causing a decline in the labor force, 
depletion of livestock, low agricultural and manufacturing output, 
and a shattered banking system.20 During this period, Mexican citi-
zens experienced land disenfranchisement, limited employment 
opportunities, and financial distress.21 As a result, at the end of the 
Mexican Revolution, Mexican nationals took advantage of work op-
portunities in the U.S. pursuant to bilateral agreements in 1917 and 
1921, and the U.S. began recruiting Mexican nationals to cross the 
border and work on U.S. farms.22 The Mexican government grew 
dissatisfied with the programs that resulted from these first two 
agreements.23 The programs enabled U.S. farmers to discriminate 
against and take financial advantage of the Mexican laborers who 
worked for them.24 

In the late 1920s, when the U.S. began to restrict immigra-
tion from Europe, California farmers publicly acknowledged the 
value of Mexican labor and discouraged Congress from restricting 

 
 18. David Bier, H-2A Visas for Agriculture: The Complex Process for Farmers to Hire Agricul-
tural Guest Workers, CATO INST.: IMMIGR. RES. & POL’Y BRIEF, Mar. 2020, at 1, 12, 
https://www.cato.org/sites/cato.org/files/2020-03/IRPB-17-update-4.pdf (“The annual-
ized wage for H-2A workers was almost $25,000 in 2019” while “Mexico’s minimum wage 
for farmworkers was . . . less than $1,200 per year.”). 
 19. See Costa, supra note 12. 
 20. U.S. LIBR. CONG., MEXICO: A COUNTRY STUDY, 145–46 (Tim L. Merrill & Ramón 
Miró eds., 4th ed. 1997), https://tile.loc.gov/storage-services/master/frd/frdcstdy/me/ 
mexicocountrystu00merr_0/mexicocountrystu00merr_0.pdf. 
 21. Id. at 146. 
 22. Braceros: History, Compensation, RURAL MIGRATION NEWS (Apr. 2006), https://mi-
gration.ucdavis.edu/rmn/more.php?id=1112. 
 23. Id. 
 24. Id. 
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Mexican migrants.25 As a way to protect its citizens from further dis-
crimination or financial exploitation, the Mexican government re-
quired that the U.S. government guarantee the contracts issued by 
farmers, pay the workers’ travel expenses, and guarantee that mi-
grant workers would receive the same wages as U.S. workers.26 

Per the agreement between the two countries, the first work-
ers arrived under the Bracero Program in September 1942.27 The 
program flourished as a result of labor shortages created by World 
War II.28 Between 1942 and the program’s end in 1964, more than 
4.6 million Mexicans were admitted into the U.S. to support Amer-
ican farms.29 Laborers who worked for cheap wages could fill in the 
gaps left by the men who joined various military branches during 
the war, which benefited the United States.30 For Mexico, the pro-
gram offered a path out of poverty for the hundreds of thousands 
of men who participated.31 In the middle of the program, during 
the Korean War of the 1950s, workers who entered under the Brac-
ero Program “made up over half of the workers picking labor-inten-
sive crops like oranges and tomatoes in California.”32 These workers 
focused their economic goals on wage labor in the United States, 
rather than on creating economic opportunities in Mexico.33 

The U.S. government and its farmers had the upper hand 
over Mexican laborers from the very beginning of the Bracero pro-
gram.34 The program granted employment permission to a Mexican 
worker for a specific employer and for a specific time period.35 The 
employers inherently controlled their respective Mexican workers 
because the Bracero Program stipulated that if the workers lost 

 
 25. Id. (noting that a Chamber of Commerce spokesperson testified to Congress in 
1926, stating that “[w]e take [a Mexican worker] because there is nothing else available” 
while economists concluded that high land prices “could be maintained only with the ‘con-
tinued availability of Mexican labor.’”). 
 26. Id. 
 27. Id. 
 28. See GARCÍA HERNÁNDEZ, supra note 17, at 41. 
 29. Braceros: History, Compensation, supra note 22. 
 30. GARCÍA HERNÁNDEZ, supra note 17, at 41. 
 31. Id. 
 32. Id. at 49. 
 33. Id. at 44. 
 34. Id. at 41. 
 35. Id. 
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their job, they also lost their legal status in the United States.36 The 
fair wage standard, which was negotiated by the Mexican govern-
ment as a requirement of the Bracero Program, was also controlled 
by the United States, specifically by the farmer employers.37 The 
U.S. Border Patrol furthered farmers’ control of the bracero work-
force by detaining and deporting braceros who demanded higher 
wages.38 In 1954, the Immigration and Nationality Service launched 
“Operation Wetback” and, as a result, the Department of Labor re-
laxed regulations on housing, wages, and food charges in order to 
establish more legal Mexican farmworkers.39 

The blatant discrimination and mistreatment―including 
verbal abuse, lack of water during long hours in hot conditions, and 
other workplace safety violations―overshadowed the financial ex-
ploitation of the braceros.40 The U.S. farmers fumigated many of 
the braceros with DDT, 41 a harmful pesticide,42 which aligned the 
workers more with the crops they came to harvest and less as indi-
vidual people with rights, dignity, and agency.43 

By the early 1960s, the Bracero Program was criticized for 
slowing the upward mobility of Mexicans, like the government pro-
grams that explicitly held back Black people in the U.S.44 President 
Kennedy declared that the Bracero Program adversely impacted 
wages, conditions, and opportunities for American workers and 
pushed the Department of Labor to increase regulations of the 

 
 36. Id. 
 37. Id. at 42 (“[T]he Department of Labor determined the ‘prevailing wage’ by calling 
local meetings of growers, grower associations, and farm organizations . . . . The prevailing 
wage was thus whatever growers decided it to be.” (quoting MAE NGAI, IMPOSSIBLE 

SUBJECTS: ILLEGAL ALIENS AND THE MAKING OF MODERN AMERICA 143 (2004))). 
 38. Id. at 43. 
 39. Braceros: History, Compensation, supra note 22. 
 40. GARCÍA HERNÁNDEZ, supra note 17, at 42. 
 41. Id. 
 42. DDT - A Brief History and Status, U.S. ENV’T PROT. AGENCY, https://www.epa.gov/in-
gredients-used-pesticide-products/ddt-brief-history-and-status (last updated Mar. 17, 2021) 
(noting that the EPA banned use of DDT in 1972 after documented adverse environmental 
effects and human health risks). 
 43. See GARCÍA HERNÁNDEZ, supra note 17, at 42 (discussing the inhumane treatment 
of the braceros). 
 44. Braceros: History, Compensation, supra note 22. 
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program.45 Congress formally voted to end the Bracero Program in 
1963.46 

B. The H-2A Visa Program Mirrors the Bracero Program 
by Exploiting Migrant Laborers and Creates a Clear 
Power Imbalance Between U.S. Employers and 
Migrant Laborers 

 The H-2 temporary unskilled worker category was codified 
in the Immigration and Nationality Act of 1952.47 Under the Immi-
gration Reform and Control Act of 1986, the H-2 program was di-
vided into two subcategories: H-2A and H-2B.48 Codified under Sec-
tion 218 of the Immigration and Nationality Act, H-2A workers are 
given temporary authorization to perform agricultural labor or ser-
vices for a designated U.S. employer.49 The U.S. employer must as-
sert that there are not any U.S. workers available to fill the posi-
tion.50 The employer must also pay a minimum wage, provide 
housing and transportation, guarantee at least seventy-five percent 
of the work period specified in the contract, and provide workers’ 
compensation insurance.51 

However, despite these standards, the Bracero Program’s ex-
pectation of exploitation bled into the H-2A program. A 2013 re-
port from the Southern Poverty Law Center alleged that H-2A work-
ers are regularly “[c]heated out of wages; [f]orced to mortgage 
their futures to obtain low-wage, temporary jobs; [h]eld virtually 
captive by employers or labor brokers who seize their documents; 
[s]ubjected to human trafficking and debt servitude; [f]orced to 

 
 45. Id. 
 46. Id. (explaining how the climate for the decisive vote was partly created after thirty-
two braceros were killed in a train accident and their bodies were not immediately identi-
fied). 
 47. Veronica Nigh, H-2A Program Use Continues to Rise, FARM BUREAU (Oct. 24, 2017), 
https://www.fb.org/market-intel/h-2a-program-use-continues-to-rise#:~:text=The%20Im-
migration%20and%20Nationality%20Act,U.S.%20to%20perform%20temporary%20work. 
 48. Id. 
 49. H-2A, supra note 8. 
 50. Id. 
 51. Id. 
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live in squalid conditions; and [d]enied medical benefits for on-the-
job injuries.”52 

 While codified in the U.S. immigration statute and not es-
tablished as an agreement between the United States and Mexico, 
the H-2A visa program is strikingly similar to its Bracero Program 
predecessor.53 H-2A workers are hired by one employer for a desig-
nated period of time.54 If the employment relationship ends before 
the end of the contract, the worker loses his or her legal status in 
the United States.55 The Southern Poverty Law Center noted this as 
“[t]he most fundamental problem with guestworker programs . . . 
[b]ecause . . . the balance of power between employer and worker 
is skewed so disproportionately in favor of the employer that, for all 
practical purposes, the worker’s rights are nullified.”56 

To remain compliant with federal regulations, H-2A employ-
ers must pay “the highest of the state or federal minimum wage, the 
local ‘prevailing wage’ for the particular job, or an ‘adverse effect 
wage rate.’”57 The Bracero Program first introduced the adverse ef-
fect wage rate as a protection against wage depression, but it has 
been criticized for being too low.58 

Migrant workers face financial disadvantages even before 
they arrive in the United States.59 Recruitment practices, which re-
flect those of the Bracero Program, target poor laborers in Mex-
ico.60 Private individual recruiters or recruitment agencies charge 
fees to the recruited workers, who are already living in poverty, and 
recruiters may require collateral to guarantee fulfillment of the la-
bor contract.61 

The immigration statute includes legal protections for H-2A 
migrant workers, but, just like the protections for the braceros, the 

 
 52. Mary Bauer & Meredith Stewart, Close to Slavery: Guestworker Programs in the United 
States, SOUTHERN POVERTY L. CTR. 1 (Feb. 19, 2013), https://www.splcenter.org/sites/de-
fault/files/d6_legacy_files/downloads/publication/SPLC-Close-to-Slavery-2013.pdf. 
 53. See id. at 2–5. 
 54. Id. at 2–6. 
 55. See Mary L. Hall, Defending the Rights of H-2A Farmworkers, 27 N.C. J. INT’L L. 521, 
522–23 (2001). 
 56. Bauer & Stewart, supra note 52, at 14. 
 57. Id. at 21. 
 58. See id. 
 59. See id. at 12–13. 
 60. See Bier, supra note 18. 
 61. Bauer & Stewart, supra note 52, at 9. 
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legal protections exist largely on paper and are rarely applied.62 
Federal law requires employers to pay a minimum wage, but the 
Department of Labor infrequently enforces a failure to pay.63 Em-
ployers must reimburse workers for visa and travel expenses, but 
workers are rarely fully reimbursed.64 Many workers complete long 
hours, beyond the full-time, forty-hour workweek expectation.65 
Consequently, the workers are qualified to earn overtime pay, but 
very few ever receive it.66 Finally, the law prohibits employers from 
using recruiters who charge fees, but these regulations are seldom 
enforced.67 

A lack of enforcement perpetuates an unfair power dynamic 
between laborers and employers and has led to the vulnerabilities 
H-2A workers experience today.68 In 2019, the Department of Labor 
found nearly 12,000 violations under the H-2A program with nearly 
5,000 workers owed money because their employers cheated them 
of wages.69 A recent class action on behalf of 2,000 Mexican migrant 
workers, Antonio-Benito v. Lowry Farms, Inc., alleges that Lowry 
Farms, a major farm labor contractor based in Arkansas, violated 
the workers’ rights under the Fair Labor Standards Act and 
breached contracts with its workers.70 The complaint alleges that 
Lowry Farms robbed workers of wages by failing to pay them the 
actual minimum wage and by shifting business expenses to the 
workers.71 The class action seeks restitution of unpaid wages, money 
damages, and an order requiring compliance with the H-2A pro-
gram’s federal regulations.72 

 
 62. Id. at 1–2. 
 63. Id. at 6–7, 18, 22–23. 
 64. Id. at 18. 
 65. See id. at 18, 20. 
 66. Id. at 19. 
 67. See id. at 9, 12–13, 41, 43. 
 68. See Khimm & Silva, supra note 13. 
 69. Id. 
 70. Complaint at 1, 3, Antonio Benito v. Lowry Farms, Inc., No. 1:20-CV-01039-SOH 
(W.D. Ark. Aug. 6, 2020). 
 71. Id. at 2. 
 72. SPLC Files Class Action Lawsuit Targeting Arkansas Farm Labor Contractor Exploiting 
Migrant Workers, SOUTHERN POVERTY L. CTR. (Aug. 6, 2020), 
https://www.splcenter.org/presscenter /splc-files-class-action-lawsuit-targeting-arkansas-
farm-labor-contractor-exploiting. 
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Much like the braceros that came before them, H-2A work-
ers also experience intimidating and coercive workplaces.73 In an-
other recent class action lawsuit, Gómez Garcia v. Stemilt AG Services, 
over 1,100 H-2A workers in Washington allege they were threatened 
with employment termination and blacklisting if they did not meet 
the daily standards established by their employer. 74 The workers al-
lege this treatment violates anti-trafficking laws.75 They also allege 
discrimination based on national origin in violation of the Washing-
ton Law Against Discrimination.76 The workers seek backpay and 
punitive damages as a result of the employer’s alleged violations.77 

The Bracero Program established a foundation of unfair 
practices that permeated the H-2A visa program despite codified 
protections for workers.78 These two recent class action lawsuits are 
micro-examples of the problems within the larger H-2A visa pro-
gram. They are indicative of the systems and structures carefully de-
signed to favor employers through the exploitation of migrant 
workers. 

II. HISTORICAL AND CONTEMPORANEOUS 

DISENFRANCHISEMENT RELATED TO WAGES, HOUSING, 
INSURANCE, PUBLIC BENEFITS, AND OTHER SAFEGUARDS 

INCREASE VULNERABILITIES FOR H-2A WORKERS DURING 

THE PANDEMIC 

In April 2020, the Trump administration announced plans 
to lower the adverse effect wage rate, a policy decision explicitly pro-
moted “[t]o help U.S. farmers struggling during the coronavirus” 
and “[t]o ensure our great farmers are protected . . . .”79 The federal 
government also created a sixteen billion dollar direct payment 

 
 73. See generally Complaint at 1–2, 13, 18, Gómez Garcia v. Stemilt AG Servs. LLC, No: 
2:20-cv-00254-SMJ, 2020 WL 7495584 (E.D. Wash. Dec. 21, 2020). 
 74. Id. at 1. 
 75. Id. at 1–2, 19. 
 76. Id. at 2. 
 77. Id. at 26. 
 78. Costa, supra note 12. 
 79. Franco Ordoñez, White House Seeks to Lower Farmworker Pay to Help Agriculture Indus-
try, NPR (Apr. 10, 2020, 5:39 PM), https://www.npr.org/2020/04/10/832076074/white-
house-seeks-to-lower-farmworker-pay-to-help-agriculture-industry (statement of a White 
House official to NPR). 
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bailout.80 Implicitly, the policy decision to protect U.S. farmers dis-
advantages the H-2A farmworker, resulting in average wage cuts be-
tween $4.11 and $6.18 per hour.81 When most H-2A farmworkers 
only earn an annualized salary of $20,000 to $24,000, a wage cut of 
$2,000 to $3,000 per season is significant.82 

Meanwhile, the H-2A visa program is one of the only pro-
grams that the administration did not attempt to scale back or elim-
inate.83 Instead, the U.S. government officially declared agricultural 
laborers, including H-2A farmworkers, “essential workers” to ensure 
the safety and security of the American food supply chain in the 
middle of the pandemic.84 The H-2A farmworker is particularly vul-
nerable during the pandemic because of the proposal to expand 
the program through the proposed wage reduction.85 The H-2A visa 
program is already uncapped, meaning an infinite number of H-2A 
visas can be issued annually so long as the Department of Labor 
certifies it.86 By reducing wages for an already uncapped program, 
more workers can enter the country on H-2A status.87 This increases 
the vulnerabilities during the pandemic, as evidenced by historical 
and contemporaneous mistreatment of migrant laborers.88 

 
 

 
 80. Daniel Costa, Trump Administration Looking to Cut the Already Low Wages of H-2A 
Migrant Farmworkers While Giving Their Bosses a Multibillion-dollar Bailout, ECON. POL’Y INST.: 
WORKING ECON. BLOG (Apr. 14, 2020, 3:42 PM), https://www.epi.org/blog/trump-admin-
istration-reportedly-looking-to-cut-the-already-low-wages-of-h-2a-migrant-farmworkers-
while-giving-their-bosses-a-multibillion-dollar-bailout. 
 81. Bruce Goldstein & Patricia Morales, Congress and the Administration Must Not Cut 
Farmworkers’ Wages in the H-2A Guestworker Program, FARMWORKER JUST. 1, 4, 6 (May 2020), 
http://www.farmworkerjustice.org/wp-content/uploads/2020/06/FJ-H-2A-
WageCutReportMay2020-1.pdf. 
 82. Id. at 6–7 (“[This] pay cut . . . can mean the difference between going hungry and 
paying for food, or risking serious illness and paying for medicine.”). 
 83. Khimm & Silva, supra note 13. 
 84. Ordoñez, supra note 79. 
 85. See generally Goldstein & Morales, supra note 81, at 7. 
 86. See ANDORRA BRUNO, CONG. RESEARCH SERV., R44849, H-2A AND H-2B TEMPORARY 

WORKER VISAS: POLICY AND RELATED ISSUES 10 (June 9, 2020), https://fas.org/sgp/crs/ 
homesec/R44849.pdf. 
 87. See Bier, supra note 18 (“Even if H-2A minimum wages fell, Mexicans would still 
greatly benefit from H-2A jobs. Indeed, a larger number would benefit because a lower wage 
would allow farmers to hire more workers.”). 
 88. See supra Part I. 
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A.  Limited or No Workplace Protections, General and 
Specific to the Pandemic, Lead to an Increased Risk 
that H-2A Farmworkers Will Experience Actual 
Exposure to or Contraction of the Coronavirus 

As part of the H-2A program, when the employment re-
quires workers to be away from their residence overnight, employ-
ers must provide housing to farmworkers.89 Governed by the De-
partment of Labor Occupational Safety and Health Administration 
(“OSHA”), employers must provide: housing in an area that is 
properly drained, adequate in size to prevent overcrowding, that is 
clean and sanitary; at least fifty square feet of floor space for each 
occupant; and beds with at least three feet between each bed and 
that are at least one foot off the ground, among other require-
ments.90 

 Before the pandemic, employers routinely violated the hous-
ing standards required by the federal- or state-level regulations. For 
example, a 2008 study in North Carolina found that about eighty-
nine percent of migrant housing had more than one violation 
against the state’s Migrant Housing Act.91 Between 2015 and 2018, 
the State of Missouri found that nearly one-quarter of the migrant 
housing inspected did not meet the fifty square feet of space re-
quirement.92 A 2018 California study found that farmworker hous-
ing residences averaged more than seven people and five people 
per bathroom.93 Most recently, the Center for Migrants’ Rights 
found that of the migrant workers interviewed between September 
2019 and January 2020, forty-five percent experienced overcrowded 
and unsanitary housing conditions.94 From February 2020 through 

 
 89. H-2A, supra note 8. 
 90. 9 C.F.R. § 1910.142 (2020). 
 91. Quirina M. Vallejos et al., Migrant Farmworkers’ Housing Conditions across an Agricul-
tural Season in North Carolina, 54 AM. J. INDUS. MED. 533, 540 (2011). 
 92. Sky Chadd et al., Missouri’s H-2A Housing Inspections Missed Deficiencies for Years, 
HARVEST PUB. MEDIA (Aug. 28, 2019), https://www.harvestpublicmedia.org/post/missou-
ris-h-2a-housing-inspections-missed-deficiencies-years. 
 93. Farmworker Housing Study and Action Plan for Salinas Valley and Pajaro Valley, CAL. 
INST. FOR RURAL STUD. (June 2018), https://docs.wixstatic.com/ugd/8d7a46_7f3fe9 
0582cb4c19bf9f90e86d0bbd8b.pdf. 
 94. Ripe for Reform: Abuses of Agricultural Workers in the H-2A Visa Program, CENTRO DE 

LOS DERECHOS DEL MIGRANTE 1, 7 (2020), https://cdmigrante.org/wp-content/up-
loads/2020/04/Ripe-for-Reform.pdf. 
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September 2, 2020, OSHA received twenty-seven coronavirus-re-
lated complaints in agriculture, forestry, fishing, and hunting estab-
lishments.95 OSHA opened just three inspections and issued no 
fines as of September 8, 2020.96 Even if the provided housing com-
plies with the state and federal regulations, the quarters are still 
close and often include bunk beds and shared bathrooms and kitch-
ens.97 

 Both the compliant and noncompliant housing environ-
ments are particularly problematic during the pandemic because 
they make social distancing impossible.98 For example, as of June 
2020, in Monterey County, California, agricultural workers made up 
more than one-third of confirmed COVID-19 cases, with Latinos ac-
counting for nearly eighty percent of cases in the county.99 The 
Monterey County Agricultural Commissioner identified crowded 
housing and the spread of the virus as impossible to prevent.100 At 
the end of June 2020, over two hundred farmworkers in Michigan, 
many of whom were H-2A visa holders, tested positive for COVID-
19 in three rural counties.101 Nearly two hundred H-2A farmworkers 
residing in dorm style accommodations in Oxnard, California 
tested positive for the virus in July 2020.102 Over one hundred H-2A 
farmworkers tested positive for the virus while working for a Christ-
mas tree farm in rural North Carolina and residing in employer-

 
 95. Helena Bottemiller Evich et al., Harvest of Shame: Farmworkers Face Coronavirus Dis-
aster, POLITICO (Sept. 8, 2020), https://www.politico.com/news/2020/09/08/farmwork-
ers-coronavirus-disaster-409339. 
 96. Id. 
 97. Knight, supra note 15. 
 98. See Social Distancing, CTRS. FOR DISEASE CONTROL & PREVENTION: COVID-19, 
https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/personal-social-activi-
ties.html (last updated Nov. 17, 2020) (explaining how social or physical distancing, staying 
at least six feet away from others, is an effective way to protect against the spread and con-
traction of the coronavirus). 
 99. Melissa Gomez, ‘We Can’t Prevent It’: Farmworkers Paid Low Wages Fear Coronavirus 
Spread in Crowded Housing, L.A. TIMES (June 9, 2020, 5:00 AM), https://www.latimes.com/ 
california/story/2020-06-09/salinas-covoronavirus-monterey-county. 
 100. Id. 
 101. Robin Erb & Jonathan Oosting, Coronavirus Outbreaks Tied to Migrant Farm Workers 
in Michigan, BRIDGE MICH. (June 25, 2020), https://www.bridgemi.com/michigan-health-
watch/coronavirus-outbreaks-tied-migrant-farm-workers-michigan. 
 102. Nearly 190 Farmworkers Contract Virus in Southern California, AP NEWS (July 6, 2020), 
https://apnews.com/4946362c5c7e7a80c3173c0cda0b7b7d. 
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provided housing.103 And as of early August 2020, at least two hun-
dred laborers picking cherries and apples in the State of Washing-
ton showed symptoms or tested positive for the virus, including two 
confirmed deaths.104 There, the laborers worked in cohorts of forty-
two, nearly three times the maximum limit mandated by the state, 
and resided in housing with bunk beds.105 

 In fact, while federal, state, and local governments issued 
guidelines regarding pandemic protocols for living facilities, such 
as nursing homes,106 officials did not issue specific housing require-
ments to keep guest workers safe during the pandemic.107 The Cen-
ter for American Progress recommended that safer housing, with 
more handwashing stations, be provided through the U.S. Depart-
ment of Agriculture’s Rural Housing Service.108 The Center urged 
for federal funding to build additional housing where ill farmwork-
ers could isolate or quarantine to accommodate social distancing.109 

 Most H-2A farmworkers engage in outdoor labor, harvesting 
fruits and vegetables.110 The Centers for Disease Control and Pre-
vention issued guidance that, as it pertains to spreading or contract-
ing the coronavirus, “activities are safer if they are held in outdoor 
spaces.”111 Because H-2A laborers are primarily outside, they should 
face less risk of contracting or spreading the virus. However, H-2A 

 
 103. Aaron Sáchez-Guerra, 112 Workers Test Positive for Coronavirus at Alleghany County 
Christmas Tree Farm, NEWS & OBSERVER (Aug. 18, 2020), https://www.newsobserver.com/ 
news/coronavirus/article245019545.html. 
 104. Brooke Jarvis, The Scramble to Pluck 24 Billion Cherries in Eight Weeks, N.Y. TIMES 
(Aug. 12, 2020), https://www.nytimes.com/2020/08/12/magazine/cherry-harvest-work-
ers.html. 
 105. Id. 
 106. See Nursing Homes and Long-Term Care Facilities, CTRS. FOR DISEASE CONTROL & 

PREVENTION: COVID-19, https://www.cdc.gov/coronavirus/2019-ncov/hcp/nursing-
home-long-term-care.html (last updated Jan. 13, 2021). 
 107. Jackie Botts & Kate Cimini, Investigation: COVID Rips Through Motel Rooms of Guest 
Workers Who Pick Nation’s Produce, CAL MATTERS, https://calmatters.org/california-di-
vide/2020/08/guest-worker-covid-outbreak-california (last updated Sept. 4, 2020). 
 108. Zoe Willingham & Silva Mathema, Protecting Farmworkers from Coronavirus and Secur-
ing the Food Supply, CTR. FOR AM. PROGRESS (Apr. 23, 2020, 9:01 AM), https://www.ameri-
canprogress.org/issues/economy/reports/2020/04/23/483488/protecting-farmworkers-
coronavirus-securing-food-supply. 
 109. Id. 
 110. See Off. Foreign Lab. Certification, supra note 6. 
 111. Deciding to Go Out, CTRS. FOR DISEASE CONTROL & PREVENTION: COVID-19, 
https://www.cdc.gov/coronavirus/2019-ncov/daily-life-coping/deciding-to-go-out.html 
(last updated Oct. 28, 2020). 
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visa holders work in groups with other laborers without social dis-
tancing, travel to and from job sites without social distancing, and 
reside in close quarters without social distancing. As described 
above, these interactions increase the likelihood that the workers 
may be exposed to or contract the virus. 

 Most H-2A farmworkers also reside and work in rural coun-
ties, which were believed to be safer than urban areas like New York 
City at the start of the pandemic.112 However, as of January 31, 2021, 
ninety-nine percent of rural counties in America reported positive 
COVID-19 cases and ninety-six percent reported one or more 
deaths.113 Across the country, the highest per capita rates of corona-
virus fall in counties that “are some of the top producers of crops 
like lettuce, sweet potatoes and apples. In California, six out of 
seven of the state’s most COVID-19 infected counties, per capita, 
are in the Central Valley, which produces the lion’s share of Amer-
ica’s fruits and vegetables.”114 A report from the Food and Environ-
ment Reporting Network estimates that 6,700 farmworkers have 
tested positive for COVID-19, but that is likely not representative of 
all cases due to limited testing.115 

The unique challenges of rural areas, especially the limited 
access to high-quality healthcare, further complicate the H-2A farm-
worker’s experience with the virus.116 In rural communities, there 
may be only one healthcare facility within easy access of residents, 
meaning the provider is susceptible to being overwhelmed by minor 
surges.117 Two rural hospitals in Washington, where outbreaks have 

 
 112. Reis Thebault & Abigail Hauslohner, A Deadly ‘Checkerboard’: Covid-19’s New Surge 
Across Rural America, WASH. POST (May 24, 2020), https://www.washingtonpost.com/na-
tion/2020/05/24/coronavirus-rural-america-outbreaks/?arc404=true. 
 113. COVID-19 in Rural America: Impact on Farms & Agricultural Workers, NAT’L CTR. FOR 

FARMWORKER HEALTH, http://www.ncfh.org/msaws-and-covid-19.html (last updated Feb. 
1, 2021). 
 114. Evich et al., supra note 95 (“In California, six out of seven of the state’s most 
COVID-19 infected counties, per capita, are in the Central Valley, which produces the lion’s 
share of America’s fruits and vegetables.”). 
 115. Id. 
 116. See Tarun Ramesh & Emily Gee, Rural Hospital Closures Reduce Access to Emergency 
Care, CTR. FOR AM. PROGRESS (Sept. 9, 2019, 5:00 AM), https://www.americanpro-
gress.org/issues/healthcare/reports/2019/09/09/474001/rural-hospital-closures-reduce-
access-emergency-care (“Since 2010, 113 rural hospitals, predominantly in Southern states, 
have closed . . . . Hospital closures may deepen existing disparities in access to emergency 
care.”). 
 117. Thebault & Hauslohner, supra note 112. 
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occurred in connection with cherry and apple harvesting, required 
providers to refer patients to larger medical centers in distant cit-
ies.118 

In May 2020, the U.S. Department of Health and Human 
Services provided $225 million to Rural Health Clinics for COVID-
19 testing.119 However, for many H-2A migrant workers, even if they 
are experiencing symptoms and could access a testing location, they 
may opt not to be tested out of fear that a positive test could mean 
they are out of a job.120 Because valid H-2A status is directly tied to 
a designated employer, if the employer ends the worker’s employ-
ment contract because of a positive COVID-19 test, the individual is 
out of a job and no longer holds lawful status.121 

The virus has disproportionately impacted people of color 
in the United States.122 According to the Centers for Disease Con-
trol and Prevention, Hispanic or Latino persons experience the 
highest rates of infections and are more than three times as likely 
to be hospitalized as a result of the virus compared to white, non-
Hispanic persons.123 Most H-2A workers, being from Mexico, are 
part of the virus’s disproportionate impact on Latinos in the U.S.124 
Additionally, many of these workers have a limited grasp of the 

 
 118. Richard Read, COVID-19 Strikes Washington State Farmworkers and Swamps Rural Hos-
pitals, L.A. TIMES (Aug. 4, 2020, 7:24 PM), https://www.latimes.com/world-na-
tion/story/2020-08-04/coronavirus-northwest-farm-workers. 
 119. Press Release, U.S. Dep’t of Health and Human Servs., HHS Provides $225 Million 
for COVID-19 Testing in Rural Communities (May 20, 2020), 
https://www.hhs.gov/about/news/2020/05/20/hhs-provides-225-million-for-covid19-test-
ing-in-rural-communities.html. 
 120. See COVID-19 in Rural America, supra note 113 (“Many workers fear testing for 
COVID since a positive test may mean a permanent job loss.”). 
 121. See Jeff Barker & Thalia Juarez, Migrant Laborers in Md. Worry Coronavirus Could 
Affect Visa Status, WASH. POST (Sept. 7, 2020), https://www.washingtonpost.com/local/mi-
grant-laborers-in-md-worry-illness-could-affect-visa-status/2020/09/07/69edd2cc-ed34-
11ea-b4bc-3a2098fc73d4_story.html. Sulma Guzman, policy director and legislative counsel 
at Centro de los Derechos del Migrante, reported that “[workers’] employment – their visa 
– is tied to their employer. There is this fear that if they begin to feel [coronavirus] symp-
toms, they will jeopardize their job.” Id. 
 122. See Evich et al., supra note 95. 
 123. Risk for COVID-19 Infection, Hospitalization, and Death by Race/Ethnicity, CTRS. FOR 

DISEASE CONTROL & PREVENTION: COVID-19, https://www.cdc.gov/coronavirus/2019-
ncov/covid-data/investigations-discovery/hospitalization-death-by-race-ethnicity.html (last 
updated Mar. 12, 2021). 
 124. See generally Evich et al., supra note 95. 



001_GLASS_PUBLISH.DOCX (DO NOT DELETE) 5/31/21  7:50 AM 

2021] CROPS CAN’T WAIT 683 

 

English language and lack the agency for self-advocacy related to 
their health and wellness.125 

H-2A workers face complicated barriers, including over-
crowded housing, working groups and transportation that lack so-
cial distancing, and limited access to healthcare.126 These barriers 
make them uniquely susceptible to exposure, contraction, and 
spread of the coronavirus. This susceptibility is further complicated 
by proposed wage reductions, potential job loss due to contraction 
of the virus, and limited agency with employers who hold nearly all 
the bargaining chips.127 

B. Without More Substantial Insurance Coverage and 
Financial Protections, H-2A Farmworkers Must 
Choose Between Their Health and Safety and Their 
Economic Security 

Under the H-2A visa program, U.S. employers have an obli-
gation to provide workers’ compensation insurance but do not have 
an obligation to provide health insurance to migrant workers.128 If 
an H-2A migrant worker is hospitalized with the virus, their workers’ 
compensation insurance may cover the costs, but it depends on the 
facts and the state where the individual is employed.129 Even though 
H-2A workers qualify for workers’ compensation insurance, they en-
counter barriers to accessing the benefit, including limited protec-
tions, employer retaliation, and lack of assistance from providers.130 

 
 125. See Bauer & Stewart, supra note 52, at 40 (explaining obstacles workers face when 
attempting to protect themselves from abusive employers). 
 126. Kate Cimini, ‘The Perfect Storm of Vulnerability’: Why Protections at Work Don’t Follow 
some Farmworkers Home, MERCURY NEWS (Apr. 21, 2020, 7:00 AM), https://www.mercuryn-
ews.com/2020/04/20/the-perfect-storm-of-vulnerability-why-protections-at-work-dont-fol-
low-some-farmworkers-home. 
 127. See Daniel Costa, New Survey and Report Reveals Mistreatment of H-2A Farmworkers is 
Common, ECON. POL’Y INST.: WORKING ECON. BLOG (Apr. 15, 2020, 2:30 PM), 
https://www.epi.org/blog/new-survey-and-report-reveals-mistreatment-of-h-2a-farmwork-
ers-is-common-the-coronavirus-puts-them-further-at-risk. 
 128. H-2A Guestworker Program, FARMWORKER JUST., https://www.farmworkerjus-
tice.org/advocacy_program/h-2a-guestworker-program (last visited Mar. 28, 2021). 
 129. What H-2A Workers Should Know About Their Employment Rights During COVID-19, 
TEX. RIOGRANDE LEGAL AID, https://www.trla.org/what-h2a-workers-should-know-about-
their-employment-rights-during-covid19 (last updated May 13, 2020). 
 130. Workers Compensation, FARMWORKER JUST., https://www.farmworkerjustice.org/ad-
vocacy_program/workers-compensation (last visited Mar. 28, 2021). 
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H-2A workers qualify for health insurance under the Afford-
able Care Act (“ACA”), but they must apply for coverage within sixty 
days of arriving in the United States.131 The workers can expect to 
pay between zero dollars and one hundred dollars per month for 
health insurance through the ACA, depending on the plan and 
their income.132 For many, a good plan costs around twenty dollars 
per month.133 However, with H-2A migrants earning less than fif-
teen dollars per hour, and with the proposed wage reductions dis-
cussed above, twenty dollars can be a significant portion of a 
worker’s monthly income.134 Given this cost and the sixty-day lim-
ited enrollment period, many H-2A workers are likely to be unin-
sured during their period of employment in the United States. 

Just like any other uninsured individual, an H-2A worker 
who does not have health insurance is less likely to seek out health 
care because they cannot pay the unaffordable medical bills.135 An 
uninsured patient tends to have a higher mortality rate than an in-
sured individual, and the uninsured patient also receives fewer di-
agnostic and therapeutic services.136 Access to health care is limited 
for uninsured patients in general and is particularly limited for un-
insured individuals living and working in rural communities.137 

To help providers cover the cost of treating uninsured pa-
tients, the Department of Health and Human Services announced 
it would use $175 billion from the Coronavirus Aid, Relief, and Eco-
nomic Security Act to reimburse providers.138 But providers are not 
required to participate in the program, and patients do not always 
know if their provider participates in the reimbursement 
 
 131. The Affordable Care Act and Taxes: Frequently Asked Questions on How the ACA Affects 
Taxes for Farmworkers, FARMWORKER JUST. (June 2015), http://champsonline.org/wp-con-
tent/uploads/2015/06/FJ-Taxes-ACA-FAQ-2017.pdf. 
 132. As a Worker with an H-2A or H-2B Visa, you Have the Right to Health Insurance in the 
United States, CONTRATADOS: ÚLTIMAS NOTICIAS (Dec. 22, 2014), https://contrata-
dos.org/es/node/35227. 
 133. Id. 
 134. See Goldstein & Morales, supra note 81, at 2. 
 135. See Jennifer Tolbert et. al., Key Facts About the Uninsured Population, KAISER FAM. 
FOUND. (Nov. 6, 2020), https://www.kff.org/uninsured/issue-brief/key-facts-about-the-un-
insured-population. 
 136. Id. 
 137. Id. 
 138. Karyn Schwartz & Jennifer Tolbert, Limitations of the Program for Uninsured COVID-
19 Patients Raise Concerns, KAISER FAM. FOUND. (Oct. 8, 2020), https://www.kff.org/policy-
watch/limitations-of-the-program-for-uninsured-covid-19-patients-raise-concerns. 
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program.139 As of October 2020, the Department of Health and Hu-
man Services allocated $143.9 billion of the available funds to reim-
burse healthcare providers.140 If a patient chooses a provider that 
does not participate in the reimbursement program or if the avail-
able funds run out, the uninsured patient will be left with the bill.141 

H-2A farmworkers also lack other financial protections and 
benefits, such as unemployment insurance,142 Supplemental Nutri-
tion Assistance Program, Supplemental Security Income, Tempo-
rary Assistance for Needy Families, and Medicaid.143 If the workers 
met specific requirements, the federal disbursement program 
could award H-2A migrants a stimulus check.144 Workers also earn 
eighty hours of paid sick leave between April 1, 2020 and December 
31, 2020, but only if they work for an employer with fewer than five 
hundred employees and if other requirements are met.145 

Even without additional benefits or protections, the options 
for migrant workers under the H-2A visa program are better than 

 
 139. Id. 
 140. Id. 
 141. Id.; see also Abby Goodnough, Trump Program to Cover Uninsured Covid-19 Patients 
Falls Short of Promise, N.Y. TIMES (Aug. 29, 2020), https://www.nytimes.com/ 
2020/08/29/health/Covid-obamacare-uninsured.html (noting that hospital stays in con-
nection with the coronavirus can cost more than $80,000). 
 142. See Rebecca Smith, Immigrant Workers’ Eligibility for Unemployment Insurance, NAT’L 

EMP. L. PROJECT (Mar. 31, 2020), https://www.nelp.org/publication/immigrant-workers-
eligibility-unemployment-insurance (explaining that immigrant workers cannot meet the 
requirements for unemployment insurance because their authorized status is tied directly 
to one employer). 
 143. ALISON SISKEN, CONG. RESEARCH SERV., RL33809, NONCITIZEN ELIGIBILITY FOR 

FEDERAL PUBLIC ASSISTANCE: POLICY OVERVIEW 1 (Dec. 12, 2016), https://fas.org/sgp/ 
crs/misc/RL33809.pdf. 
 144. Victoria Bouloubasis, Not Everyone With a Social Security Number Gets a Stimulus Check, 
NEWS & OBSERVER (Apr. 18, 2020, 1:35 PM), https://www.newsobserver.com/news/lo-
cal/article242110816.html (explaining that to quality for a stimulus check, an H-2A worker 
must have a social security number and “file[] federal taxes and meet the IRS substantial 
presence test, work[] a season that is longer than six months, or, if they have been coming 
for at least three years, whose seasons are more than four months”). 
 145. See H-2A Farmworker Eligibility for New Federal Benefits Related to COVID-19, LEGAL AID 

N. C., FARMWORKER UNIT, http://www.farmworkerlanc.org/wp-content/up-
loads/2020/05/FWU-H2A-FFCRA_CARES_Act-ENG.pdf (last visited Mar. 28, 2021) (ex-
plaining that in addition to working for an employer with less than 500 employees, an em-
ployee only qualifies for two weeks of paid time off if “[they] or someone [they] are caring 
for is ordered or advised to self-quarantine by a government official or healthcare provider; 
or [they] have symptoms of COVID-19 and are seeking medical treatment; or [they] are 
required to care for [their] minor child whose school or daycare is closed or unavailable 
due to COVID 19”). 
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their perceived or experienced alternatives. With limited opportu-
nities in migrant workers’ countries of origin,146 H-2A workers’ 
earned wages are critical to maintaining not only the individual 
worker’s livelihood and that of their family but are also critical to 
the national economies of Mexico and Guatemala.147 Migrant work-
ers vitalize the U.S. economy, as they make up thirty-six percent of 
workers in the farming, fishing, and forestry fields, filling gaps in 
the labor force that are otherwise unmet by U.S. citizens or legal 
permanent residents.148 The Trump administration’s policy deci-
sion to not only continue the program, but to designate it as essen-
tial to the security of the food supply chain and broader economy, 
furthers the importance of the H-2A program in the United 
States.149 Based on the economic opportunities in the U.S. com-
bined with the economic pressure on the individual worker to send 
remittances back to their home country, the H-2A program is pos-
sibly the only viable option for hundreds of thousands of migrant 
workers. 

III.  CONCLUSION 

The H-2A farmworker’s pandemic experience is the latest 
example of the United States’ reliance on and exploitation of mi-
grant labor. The pandemic highlights the power imbalance be-
tween U.S. employers and migrant workers, both through the ex-
plicit rules of the program and through implicit effects. Low wages, 
unsafe housing conditions, and minimal healthcare and financial 
protections limit workers’ agency and bargaining power.150 Instead 
of responding to the workers’ “essential” designation with addi-
tional workplace protections, increased wages, safe housing, health 
insurance, or other supplemental benefits, the Trump 

 
 146. See Bauer & Stewart, supra note 52, at 12. 
 147. See Dorning, supra note 16 (noting that in May, three months into the pandemic, 
“money sent home by Mexicans abroad increased almost 3% from a year earlier, surprising 
economists who expected a decline”). 
 148. Arloc Sherman et. al., Immigrants Contribute Greatly to U.S. Economy, Despite Admin-
istration’s “Public Charge” Rule Rationale, CTR. ON BUDGET & POL’Y PRIORITIES (Aug. 15, 
2019), https://www.cbpp.org/research/poverty-and-inequality/immigrants-contribute-
greatly-to-us-economy-despite-administrations. 
 149. See Crampton, supra note 5. 
 150. See Bauer & Stewart, supra note 52, at 40. 
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administration proposed a decrease in wages to an already un-
capped program, leaving the door open for mistreatment of even 
more workers.151 

Based on how many individuals have acquired an H-2A visa 
in recent fiscal years, these workers clearly fill a critical void in our 
workforce and economy.152 Therefore, the H-2A visa program 
should continue but with important improvements that will high-
light the value of these workers. First, the Department of Labor 
should hold employers accountable for all violations under the pro-
gram in order to ensure the health and safety of all H-2A farmwork-
ers. Second, the Biden administration should abandon the pro-
posed wage reduction of the prior administration and instead 
should increase wages for H-2A laborers, especially in the context 
of the pandemic. Third, Congress should create a path to perma-
nent legal status for H-2A farmworkers. As currently written, the H-
2A visa is explicitly temporary, despite the fact that other non-immi-
grant visa categories that similarly require an employer to certify 
that U.S. workers’ wages will be unaffected by a noncitizen occupy-
ing that position (such as the H-1B visa) allow for the nonimmigrant 
to eventually apply for permanent resident status.153 By creating a 
path to permanency, workers will have more financial security, 
healthcare protections, safe housing, and an increased overall qual-
ity of life. 

The “essential” designation of H-2A farmworkers during the 
pandemic indicates just how critical they are to the U.S. economy 
and just how much American farms and American families rely on 
them. In the short term, to protect workers from the coronavirus, 
the program requires changes to save lives. First, employers should 
provide safer, adequately spaced housing and working conditions, 
as well as protective equipment. Employers should also generally 
follow the guidelines as issued by the CDC. Second, the Department 
of Labor should increase its oversight of and enforcement against 
violations of the program. Third, Congress should include H-2A 
farmworkers in future relief packages to provide healthcare 
 
 151. See Ordoñez, supra note 79. 
 152. See Off. Foreign Lab. Certification, supra note 6. 
 153. Compare 8 C.F.R. § 214.2(h)(16)(i) (2020) (allowing a path to permanent resi-
dency for H-1B visa holders when a beneficiary of a labor certification application), with 8 
C.F.R. § 214.2(h)(16)(ii) (2020) (forbidding H-2A workers from being granted a nonimmi-
grant visa extension if the beneficiary of a labor certification application). 
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coverage and financial protections to ensure they are able to receive 
adequate medical care and compensation for their service during 
the pandemic. H-2A farmworkers are quite literally putting their 
lives on the line to ensure the security of the American food supply 
chain.154 It is past time that the United States value the commitment 
and sacrifices of these individuals over the crops that they help to 
harvest. 

 
 154. See Gomez, supra note 99. 


