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SHEDDING MEDICAL RIGHTS AT THE 
SCHOOLHOUSE GATE: HONORING DO-NOT-
RESUSCITATE ORDERS IN NORTH CAROLINA 

PUBLIC SCHOOLS 

BREANNA E. MILLER† 

orth Carolina public schools have faced many new challenges 
in the wake of the COVID-19 pandemic. A not so new chal-

lenge, however, is honoring valid Do-Not-Resuscitate orders 
(“DNR”)1 for medically fragile2 students. When a student has a ter-
minal condition that makes cardiopulmonary resuscitation (“CPR”) 
dangerous or unlikely to be successful, the parents or legal guardi-
ans may consent to a DNR, which prohibits the use of CPR during 
a medical emergency.3 In North Carolina, some school boards per-
ceive that honoring DNRs will conflict with their duty to protect stu-
dent health and safety.4 The current law governing portable DNRs, 
North Carolina General Statute section 90-21.17, is ambiguous as to 
whether public school boards must follow it.5 As a result of this am-
biguity, DNR policies may vary from one school district to the next.6 
 

 † Breanna E. Miller is a J.D./M.B.A. candidate at Wake Forest University School of 
Law. This Comment was inspired by a project that she worked on during a summer internship 
with Charlotte-Mecklenburg Schools Office of General Counsel. Breanna would first like to 
thank her parents, Selecia and Michael Miller, for their support and words of encourage-
ment during the drafting process. She also thanks the Journal’s editors for upholding the 
mission to uncover social policies that will engender equality and the true administration 
of justice. Pro Humanitate.  
 1. For the purposes of this Comment, a “DNR” refers to a valid out-of-hospital Do 
Not Resuscitate order. 
 2. Throughout this Comment, “medically fragile students” and “students with DNRs” 
may be used interchangeably. 
 3. Kathryn L. Weise, Do-Not-Attempt-Resuscitation Orders in Public Schools, 12 AMA J. OF 

ETHICS 569, 569 (2010), https://journalofethics.ama-assn.org/article/do-not-attempt-re-
suscitation-orders-public-schools/2010-07. 
 4. See, e.g., HOKE CTY. BD. OF EDUC., DO NOT RESUSCITATE ORDERS (2013) (“[T]he 
board believes that implementation of Do Not Resuscitate (“DNR”) orders is not consistent 
with the duty to protect the health and safety of students.”). 
 5. See N.C. GEN. STAT. § 90-21.17 (2020). 
 6. Compare NASH CTY. PUB. SCHS., POLICY CODE: 4102 MANAGEMENT OF “DO NOT 

RESUSCITATE/DO NOT INTUBATE” ORDERS FOR MEDICALLY FRAGILE STUDENTS (2009) (“the 

N 



003_MILLER_PUBLISH.DOCX (DO NOT DELETE) 5/31/21  7:54 AM 

712        WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:4 

 

Lack of uniformity on an issue this important highlights a need for 
legal direction. Right now, options are few for parents hoping that 
their medically fragile student’s care instructions will be followed 
when their child attends school. 

The General Assembly of North Carolina should amend sec-
tion 90-21.17 to expressly require public school boards to honor 
DNRs. This Comment evaluates the implications of such a proposal. 
The Comment also calls for expanding liability to school boards for 
resulting harms when a student’s DNR is not honored. Part I ex-
plores how the existing legal framework allows parents to consent 
to DNRs for minor children. Part II surveys the legal and moral 
landscape of DNRs and analyzes recently proposed legislation on 
this issue. Part III offers solutions for expanding section 90-21.17 
and implementing DNRs at the individual school level. 

I. THE HISTORY OF DNRS AND PARENTAL CONSENT 

To better understand the nuances of DNRs, it is best to ex-
amine their purpose and history. A DNR is an advance planning 
directive.7 DNRs are commonly used in hospital settings and often 
arise when a person’s breathing or heartbeat must be restored.8 A 
DNR prohibits the use of CPR.9 Refraining from CPR runs contrary 
to the immediate impulse to give CPR in emergency situations. 
However, a person has the right to refuse unwanted medical treat-
ment; a DNR is one way to exercise that right.10 For some, honoring 
a person’s DNR creates a bioethical dilemma.11 On the one hand, 
attempting CPR against a person’s wishes may save his or her life. 

 
Board is under no legal duty to implement such requests and/or orders”), with STANLY CTY. 
SCHS., POLICY CODE 4145 POLICY AND PROCEDURE TO ALLOW A NATURAL DEATH (2014) (“If 
the attending physician of a terminally ill student has entered a DNR Order . . . school ad-
ministrators must act in accordance with the order and refrain from medical interventions 
that are not consistent with it.”). 
 7. See David C. Dugdale III, Do-Not-Resuscitate Order, U.S. NAT’L LIBR. OF MED., 
https://medlineplus.gov/ency/patientinstructions/000473.htm (last updated Feb. 26, 
2021). 
 8. Id. 
 9. Id. 
 10. Id. 
 11. What is Bioethics?, BIOETHICS RESEARCH SHOWCASE (Apr. 16, 2015), https://bio-
ethicsarchive.georgetown.edu/bioethicshowcase2015/what-is-bioethics/index.html (ex-
plaining how a bioethical issue addresses “ethical issues in healthcare, medicine, research, 
biotechnology, and the environment”). 
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On the other hand, honoring a person’s wish to refuse CPR risks 
his or her death. Part II explores the false binary that this situation 
presents. 

The law assumes that a parent acts in the best interest of the 
child.12 As a constitutional matter, parents have the right to make 
decisions concerning the care, custody, and control of their chil-
dren.13 It follows, then, that parents can reject or consent to medical 
treatment in the best interest of the child. The state of North Caro-
lina follows this basic assumption. Section 90-21.17 allows a parent 
or legal guardian to give consent for a DNR after consulting a med-
ical professional on behalf of a minor.14 Neither state nor federal 
law creates a right for school boards to override DNRs. While it is 
beneficial for school personnel to be trained to administer CPR, a 
medically fragile student’s best chance of surviving a medical emer-
gency depends on following pre-established care instructions that 
are unique to the student. 

According to the doctrine of in loco parentis, parents tempo-
rarily vest some of their parental rights in teachers and school em-
ployees when their child attends school.15 In loco parentis translates 
to “in the place of parents.”16 This doctrine derives from the English 
common law.17 English common law was the traditional model for 
American common law.18 Under English law, schoolmasters held a 
portion of the parent’s authoritative power to correct and restrain 
students for educational purposes.19 Due to this limited delegation 
of authority, schoolmasters stood in loco parentis to their students.20 
Today, teachers and school boards may think that the doctrine of 
 
 12. Troxel v. Granville, 530 U.S. 57, 68 (2000) (“[T]here is a presumption that fit 
parents act in the best interests of their children.”). 
 13. See Prince v. Massachusetts, 321 U.S. 158, 166 (1944). 
 14. N.C. GEN. STAT. § 90-21.17(b)(2) (2020). 
 15. Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 654–55 (1995). 
 16. In Loco Parentis, BLACK’S LAW DICTIONARY (11th ed. 2019). 
 17. Vernonia, 515 U.S. at 655 (citing 1 W. BLACKSTONE, COMMENTARIES ON THE LAWS 

OF ENGLAND 441 (1769)); see also Leticia Chavez-Garcia, You Might Not Be Fully Aware of Your 
Students’ Rights When It Comes to School Discipline, LA COMADRE (Oct. 18, 2018), https://laco-
madre.org/2018/10/you-might-not-be-fully-aware-of-your-students-rights-when-it-comes-
to-school-discipline. 
 18. John F. Preis, How the Federal Cause of Action Relates to Rights, Remedies, and Jurisdic-
tion, 67 FLA. L. REV. 849, 871 (2015). 
 19. Vernonia, 515 U.S. at 655 (citing 1 W. BLACKSTONE, COMMENTARIES ON THE LAWS 

OF ENGLAND 441 (1769)). 
 20. Id. 
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in loco parentis creates an affirmative duty to protect the health and 
safety of students, which is broader than the doctrine’s intended 
purpose.21 Understanding the duties of teachers is critical to under-
standing who currently falls within the parameters of section 90-
21.17 and who should be included. As discussed in Part II below, 
school boards may be liable for CPR-related injuries caused by 
teachers and school nurses under two North Carolina statutes. 

II. THE TOUGH CONVERSATION: HONORING DNR ORDERS IN 

NORTH CAROLINA PUBLIC SCHOOLS 

In North Carolina, public school teachers have eight enu-
merated duties codified in North Carolina General Statute section 
115C-307.22 The duty to protect student health and safety to the de-
gree that school boards envision is not one of them.23 A thorough 
look at section 115C-307 and other pertinent statutes undermines 
use of the “duty to protect” as a basis for rejecting DNRs. Subpart A 
examines how, under current law, school boards may face liability 
for teachers, school nurses, and other authorized employees failing 
to honor DNRs. Subpart B weighs the moral and ethical considera-
tions of honoring DNRs in the public school setting. 

A. Teachers, School Nurses, and Other Authorized 
Employees Could Expose School Boards to Liability by 
Violating a Student’s DNR 

The only “duty to protect” that section 115C-307 creates for 
teachers refers to school property.24 However, the statute lists sev-
eral other duties that teachers owe to students in their care. For ex-
ample, teachers have a duty to maintain order and discipline, to 
provide for the general well-being of students, to teach, and to pro-
vide some medical care to students.25 The duty to maintain order and 
discipline most closely aligns with the intended purpose of the in 
 
 21. Theodore C. Stamatakos, The Doctrine of In Loco Parentis, Tort Liability and the Stu-
dent-College Relationship, 65 IND. L. J. 471, 476, 478 (1990). 
 22. N.C. GEN. STAT. § 115C-307 (2020). 
 23. In fact, the United States Supreme Court declined to suggest that public schools 
“have such a degree of control over children as to give rise to a constitutional ‘duty to pro-
tect.’” Vernonia, 515 U.S. at 655. 
 24. § 115C-307(h). 
 25. § 115C-307(a)–(d) (emphasis added). 
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loco parentis doctrine.26 Although teachers must provide for the gen-
eral well-being of students,27 there is no duty to protect the student’s 
life at the known risk of causing harm to the student. This is pre-
cisely the situation that administering CPR to a medically fragile stu-
dent presents. Although section 115C-307 generally contemplates 
life-saving measures for students,28 it should recognize and exempt 
students with DNRs. 

The well-established construction maxim expressio unius est 
exclusio alterius means, “to express or include one thing implies the 
exclusion of the other.”29 Put differently, when a legislative body 
uses two different words in two different parts of a statute, then the 
legislative body intended for those words to have different mean-
ings. If no difference was intended, then the legislative body would 
have used the same word. To illustrate this point, section 115C-307 
begins all but one of its subsections with reference to what a teacher 
“shall” do or what the teacher’s duty “shall” be.30 The exception lies 
in subsection (c), which covers a teacher’s duty to provide some med-
ical care to students.31 Subsection (c) states, “It is within the scope 
of duty of teachers . . . or any other public school employee when 
given such authority by the board of education . . . to provide med-
ical care to students as provided in G.S. 115C-375.1.”32 The maxim 
expressio unius est exclusio alterius creates an inference that by exclud-
ing the word “shall” from subsection (c), the legislature intended 
for the duty of limited medical care to be less absolute than a 
teacher’s other duties. If the legislature intended to make subsec-
tion (c) an absolute duty, it could have constructed subsection (c) 
using the word “shall”—but it did not. Since the legislature did not 
say that teachers “shall” provide life-saving measures, perhaps the 
duty to provide limited medical care is subject to exceptions or 

 
 26. For example, under section 115C-307(b), a teacher shall “encourage temperance, 
morality, industry, and neatness.” 
 27. § 115C-307(b). 
 28. § 115C-307(c) (“It is within the scope of duty of teachers, including substitute 
teachers, teacher assistants, student teachers, or any other public school employee when 
given such authority by the board of education or its designee to provide medical care to 
students as provided in G.S. 115C-375.1.”). 
 29. Expressio Unius Est Exclusio Alterius, BLACK’S LAW DICTIONARY (11th ed. 2019). 
 30. See, e.g., § 115C-307(a), (b), (d)–(h). 
 31. § 115C-307(c). 
 32. Id. (emphasis added). 
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limitations. Conceivably, an emergency situation involving a stu-
dent with a DNR may be one such limitation. Medical care, includ-
ing CPR, is not a one-size-fits-all solution. As it is written, subsection 
(c) appreciates this reality.  

Section 115-307(c) cross-references section 115C-375.1.33 
Section 115C-375.1 explores a teacher’s duty to provide some medi-
cal care in three situations.34 The statute states in pertinent part:  

It is within the scope of duty of teachers . . . (i) to admin-
ister any drugs or medication prescribed by a doctor 
upon written request of the parents, (ii) to give emer-
gency health care when reasonably apparent circum-
stances indicate that any delay would seriously worsen 
the physical condition or endanger the life of the pupil, 
and (iii) to perform any other first aid or lifesaving tech-
niques in which the employee has been trained in a pro-
gram approved by the State Board of Education.35 

Recall that a teacher’s scope of duty to provide medical care 
may be subject to exceptions and limitations.36 Parts (ii) and (iii) of 
section 115C-375.1 indicate that teachers can render emergency 
care and life-saving techniques when, in the absence of such care, 
the student’s life would be at risk or his physical condition would 
worsen.37 There is no question that school boards have an interest 
in providing CPR-trained staff to care for students in emergency sit-
uations. However, parts (ii) and (iii) may not apply in all emergency 
situations. For example, if a student has a DNR present or on file, 
then a medical professional has already determined that CPR will 
not benefit the student.38 In fact, CPR attempts could worsen the 
student’s physical condition and endanger his life.39 Surely this was 
not an outcome that the legislature intended section 115C-375.1 to 
create. This unique situation supports the idea that section 115C-

 
 33. Id. 
 34. N.C. GEN. STAT. § 115C-375.1 (2020).  
 35. Id. 
 36. § 115C-307(c). 
 37. § 115C-375.1. 
 38. Mary E. Fallat & Jayant K. Deshpande, Do-Not-Resuscitate Orders for Pediatric Patients 
Who Require Anesthesia and Surgery, 114 AM. ACAD. OF PEDIATRICS 1686, 1690 (2004). 
 39. Id. 
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375.1 does not create a blanket duty for teachers to administer CPR 
in all emergency situations. 

Section 115C-375.1’s immunity provision protects public 
school employees who administer life-saving care to students.40 
However, the immunity provision is not a blanket protection and 
school employees must govern their conduct accordingly. The pro-
vision states: 

Any public school employee, authorized by the board of 
education or its designee to act under (i), (ii), or (iii) . . . 
shall not be liable in civil damages for any authorized act 
or for any omission relating to that act unless the act or 
omission amounts to gross negligence, wanton conduct, 
or intentional wrongdoing.41 

A DNR establishes that CPR is unauthorized for a patient.42 
A DNR would put school employees43 on notice that CPR is not au-
thorized for a particular student. If a teacher decides to administer 
CPR against this explicit guidance, this may constitute an unauthor-
ized act that the immunity provision would not protect. Here, a 
school board may be subject to vicarious liability for the teacher’s 
unauthorized act.44 

Vicarious liability is based on the doctrine of respondeat supe-
rior, which means “let the superior make answer.”45 Respondeat supe-
rior imputes liability to an employer or principal for wrongful acts 
of an employee or agent that are committed within the scope of the 
employment or agency.46 Section 7.07 of the Restatement (Third) 
of Agency states: “An employee acts within the scope of employment 
when performing work assigned by the employer or engaging in a 

 
 40. § 115C-375.1. 
 41. Id. (emphasis added).  
 42. Sample North Carolina Do Not Resuscitate Order, N.C. DEP’T OF HEALTH AND 

HUMAN SERVS., https://info.ncdhhs.gov/dhsr/ems/pdf/DNR.pdf (last visited Apr. 4, 
2021). 
 43. § 115C-375.1 (including “teachers, substitute teachers, teacher assistants, student 
teachers, or any other public school employee when authorized by the board of educa-
tion”).  
 44. Id.; RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIAB. § 13 (2000). 
 45. Respondeat Superior, BLACK’S LAW DICTIONARY (11th ed. 2019). 
 46. Id. 
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course of conduct subject to the employer’s control.”47 Put differ-
ently, an employer can be held legally responsible for an employee’s 
on-the-job conduct. Since a school board establishes procedures 
and requirements for its school employees,48 vicarious liability may 
apply when those employees cause compensable harm on the job. 
As such, school boards may face vicarious liability when an em-
ployee who is authorized by the board attempts harmful CPR on a 
medically fragile student with a DNR. 

Returning to section 115C-375.1, some school boards insist 
that they have no legal obligation to implement DNRs.49 Notwith-
standing the argument that CPR is an unauthorized act,50 further 
analysis of section 115C-375.1’s immunity provision undermines the 
assertion of legal freedom by school boards. Under section 115C-
375.1, a public-school employee is immune from civil liability unless 
his acts or omissions amount to “gross negligence, wanton conduct, 
or intentional wrongdoing.”51 Conditional language like “unless” or 
“except” signals a departure from the general rule. In other words, 
the stated rule should be followed absent the condition’s occur-
rence. Thus, section 115C-375.1’s immunity provision will not apply 
when a public-school employee’s acts or omissions are grossly neg-
ligent, wanton, or intentionally wrong.52 Because DNRs are binding 
medical orders,53 the immunity provision raises a question of 
whether performing CPR on a student with a DNR amounts to gross 

 
 47. RESTATEMENT (THIRD) OF AGENCY §7.07(2) (AM. L. INST. 2006). 
 48. NAT’L SCH. BDS. ASS’N, THE KEY WORK OF SCHOOL BOARDS GUIDEBOOK 8 (2015), 
https://tsba.net/wp-content/uploads/2018/03/Key-Work-Cover-and-Text-20Jan15.pdf. 
 49. NASH CTY. PUB. SCHS., supra note 6. 
 50. See N.C. GEN. STAT. § 90-21.17 (2020) (implying liability for knowingly performing 
CPR in disregard of a DNR). 
 51. N.C. GEN. STAT. § 115C-375.1 (2020). 
 52. Ray v. N.C. Dep’t of Transp., 727 S.E.2d 675, 684 (N.C. 2012) (quoting Yancey v. 
Lea, S.E.2d 155, 158 (N.C. 2001)). “The difference between [ordinary and gross negli-
gence] . . . is intentional wrongdoing or deliberate misconduct affecting the safety of oth-
ers. An act or conduct rises to the level of gross negligence when the act is done purposely 
and with knowledge that such act is a breach of duty to others . . . .” Id. Willful and wanton 
conduct is a higher level of negligence than gross negligence. See Estate of Savino v. Char-
lotte-Mecklenburg Hosp. Auth., 847 S.E.2d 677, 686 (N.C. 2020). 
 53. § 90-21.17(a) (“It is the intent of this section to recognize a patient’s desire and 
right to withhold cardiopulmonary resuscitation and other life-prolonging measures to 
avoid loss of dignity and unnecessary pain and suffering through the use of a portable do 
not resuscitate (“DNR”) order.”). 
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negligence, wanton conduct, or intentional wrongdoing. Section 
90-21.17(d) suggests that it does.54 

The North Carolina legislature should clarify how section 
90-21.17 and section 115C-375.1 interact. Section 90-21.17 governs 
portable DNRs.55 Section 115C-375.1 governs medical care admin-
istered by public school teachers.56 Ultimately, the legislature 
should revise section 90-21.17 to expressly apply to public school 
boards, school nurses, and other authorized public school employ-
ees. This revision would eliminate discretion for school boards to 
reject DNRs. With this revision, section 90-21.17’s liability and im-
munity provisions would govern school board DNR policies. Cur-
rently, DNR policy variation across the state shows that school 
boards need explicit guidance on this issue.57 As of August 2020, 
this Author’s survey of North Carolina’s one hundred county school 
board policy manuals revealed that sixty-six percent of school 
boards have no policy addressing DNRs.58 Twenty-one percent of 
North Carolina public school boards explicitly refuse to honor 
DNRs, while eight percent review and accept DNRs on a case-by-
case basis.59 Most importantly, only five percent have policies hon-
oring DNRs.60 According to this research, parents of medically frag-
ile students have only five school districts to choose from if they wish 
to avoid harmful CPR being performed on their child at school.61 
This is a clear indication that further guidance and uniformity is 
required. 

Currently, section 90-21.17 governs the conduct of “physi-
cian[s], emergency medical professional[s], hospice provider[s], 
and other health care provider[s].”62 Teachers may not fall under this 
statute; however, civil liability for teachers and other public-school 
employees is analyzed under section 115C-375.1.63 It is unclear from 
looking at the text of section 90-21.17 whether “other health care 

 
 54. § 90-21.17(d). 
 55. § 90-21.17. 
 56. § 115C-375.1. 
 57. Unpublished survey on file with the author. 
 58. Id. 
 59. Id. 
 60. Id. 
 61. Id. 
 62. N.C. GEN. STAT. § 90-21.17(d) (2020) (emphasis added). 
 63. See supra text accompanying notes 49–54. 
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providers” includes school nurses and exceptional children (“EC”) 
personnel. One must consult nearby statutes to determine whether 
a school nurse or EC staff member is a health care provider for pur-
poses of the DNR statute. According to section 90-21.11(1)(a), a 
health care provider includes: 

A person who pursuant to the provisions of Chapter 90 
of the General Statutes is licensed, or is otherwise regis-
tered or certified to engage in the practice of or other-
wise performs duties associated with any of the following: 
medicine, . . . pharmacy, . . . nursing, . . . [or] rendering 
assistance to a physician . . . .64 

Arguably, school nurses would fit this definition. An EC sup-
port member may not be a “health care provider” because they may 
not be licensed under Chapter 90,65 however an EC support mem-
ber may fall under the category of employees who are “authorized 
by the board of education” in section 115C-375.1.66 In its current 
position statement, the National Association of School Nurses 
states, “registered professional school nurse[s]” must have “a mini-
mum of a baccalaureate degree in nursing from an accredited col-
lege and [be] licensed as a registered nurse through a board of 
nursing.”67 Hopefully, local school boards are hiring licensed nurses 
in accordance with this recommendation. If so, section 90-21.17 
may govern school nurses with respect to DNRs. 

Vicarious liability may bring school boards within the pur-
view of section 90-21.17. A person who is legally responsible for the 
negligence of a person described by 90-21.11(1)(a) is also a “health 
care provider” for purposes of section 90-21.17.68 The argument 
that a school board is not a person and cannot be responsible for 
the negligence of a healthcare provider is a weak argument for two 
reasons. First, section 90-21.11 lists examples of entities that are 

 
 64. N.C. GEN. STAT. § 90-21.11(1)(a) (2020). 
 65. Id. 
 66. N.C. GEN. STAT. § 115C-375.1 (2020). 
 67. NAT’L ASS’N OF SCH. NURSES, EDUCATION, LICENSURE, AND CERTIFICATION OF 

SCHOOL NURSES POSITION STATEMENT (2021), https://www.nasn.org/advocacy/profes-
sional-practice-documents/position-statements/ps-education. Position statements from the 
NASN expire five years after publication unless reaffirmed, revised, or retired. Id. 
 68. § 90-21.11(1)(c); N.C. GEN. STAT. § 90-21.17 (2020). 
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responsible for health care providers, such as hospitals and nursing 
homes.69 Second, when a school board hires a licensed school nurse 
(a health care provider), the school board might be “legally respon-
sible” for the school nurse’s actions through vicarious liability.70 As 
discussed above, vicarious liability imputes legal responsibility to the 
employer for negligent acts committed by an employee acting 
within the scope of employment.71 Thus, a school nurse who violates 
a student’s DNR may expose the school board to liability under sec-
tion 90-21.17 as the school nurse’s employer. School boards may be 
unaware that section 90-21.17 applies to their DNR policies because  
it is not explicitly stated in the text—nor is the concept that a school 
nurse is a health care provider.72 Clarifying the definition of “health 
care provider” is one way to definitively bring school nurses and 
school boards under section 90-21.17’s purview. 

Section 90-21.17 contains two immunity provisions for 
health care providers for actions taken in response to DNRs. First, 
health care providers are immune from criminal and civil liability 
for withholding CPR or other lifesaving measures in good faith re-
liance on a DNR provided that “there are no reasonable grounds for 
doubting its validity and the provider does not have actual 
knowledge” of its revocation.73 Second, a health care provider is im-
mune from criminal and civil liability for failing to follow a DNR if 
“the provider d[id] not have actual knowledge” of the of the DNR’s 
existence when administering CPR.74 Actual knowledge is defined 
as “direct and clear knowledge.”75 Given the conditional language 
in the immunity provision, it follows that immunity does not apply 
when a school nurse has actual knowledge of a student’s DNR and 
administers CPR anyway. School boards should be informed of 
whether section 90-21.17 applies to school nurses so that school 
board DNR policies can be shaped to conform with the law. Thus, 
the legislature should expand section 90-21.17 to expressly apply to 
school nurses and school boards. Additionally, the legislature could 
 
 69. § 90-21.11(1)(b). 
 70. Id. 
 71. See Respondeat Superior, supra note 45; see also 57B AM. JUR. 2D Negligence § 1129 
(2020). 
 72. See § 90-21.17. 
 73. § 90-21.17(d). 
 74. Id. 
 75. Actual Knowledge, BLACK’S LAW DICTIONARY (11th ed. 2019). 
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cross-reference section 115C-375.1 to bring teachers and other au-
thorized employees within section 90-21.17’s scope. 

There is a foreseeable challenge to revising section 90-21.17. 
School boards that face liability for violating DNRs may end up with 
less funding to use for other purposes. If parents of medically fragile 
students sue a school board for monetary damages for violating 
their child’s DNR, the judgment or settlement could impact the 
school board’s budget. Public school board funds come from tax-
payer dollars,76 so this is a valid concern. However, extending liabil-
ity to school boards incentivizes them to ensure that public school 
employees meet the needs of medically fragile students. If a school 
nurse or school employee disregards a student’s DNR and causes 
compensable harm to the student, then the school board should be 
held accountable just as it would for causing harm to a nondisabled 
student. Accountability should not depend on the nature of a stu-
dent’s disability. Generally speaking, a lawsuit on behalf of a medi-
cally fragile student is like any other lawsuit on behalf of a person 
or entity—and school boards are no strangers to lawsuits.77 The pos-
sibility that school boards may have to pay money for adverse judg-
ments or settlements should incentivize school boards to ensure 
that authorized employees adhere to the school board’s DNR pol-
icy. 

Section 90-21.17’s unmistakable intent to honor the right to 
refuse unwanted medical treatment is highlighted by the recent fail-
ure of North Carolina Senate Bill 163 (“S.B. 163”).78 S.B. 163 would 
have amended section 90-21.17 to allow physicians to issue DNR or-
ders for unemancipated minors diagnosed with terminal illnesses79 
after informing at least one parent in writing of the physician’s in-
tent to issue the DNR.80 A physician would be prohibited from issu-
ing a DNR for the minor only if a parent objected orally, in writing, 
or if an action to resolve a dispute about the DNR was pending in 

 
 76. Corey Turner et al., Why America’s Schools Have a Money Problem, NPR (Apr. 18, 2016, 
5:00 AM), https://www.npr.org/2016/04/18/474256366/why-americas-schools-have-a-
money-problem. 
 77. See generally Anne S. McFarland, Suability of School Boards and School Board Members, 
21 CLEV. ST. L. REV. 181, 186–87 (1972) (discussing the recent increase of suits against 
school boards). 
 78. S.B. 163, 2019 Gen. Assemb., Reg. Sess. (N.C. 2019) (failed). 
 79. N.C. GEN. STAT. § 90-321(c)(1) (2020). 
 80. S.B. 163, supra note 78. 
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court.81 S.B. 163 would have changed section 90-21.17’s require-
ment of affirmative consent from the parent or legal guardian to a 
standard of consent by non-objection, or “silence as consent.”82 The 
bill’s failure reaffirms several important points. First, affirmative pa-
rental consent is still required to issue a DNR on behalf of a minor 
in North Carolina.83 This means that a parent or legal guardian’s 
informed consent and signature is required to effectuate a DNR.84 
In contrast, S.B. 163 only required written notice to at least one par-
ent and non-objection.85 Second, parents still have a right as the 
primary medical decision-maker to direct the care, custody, and 
control of their child.86 Lastly, S.B. 163’s failure squares neatly with 
the current version of section 90-21.17, respecting a patient’s right 
to refuse unwanted medical treatment.87 A physician could hardly 
argue that informed consent was obtained for a DNR simply be-
cause the child’s parent did not object, as S.B. 163 would have it. 

As mentioned in Part I, the right to refuse medical treatment 
could create ethical dilemmas. On the one hand, people have a le-
gally protected right to refuse medical treatment that they do not 
want.88 On the other hand, people near emergency situations gen-
erally want to help. The situation becomes more complex when an 
emergency involves a child whose parent is not present. Although 
people may have mixed feelings about honoring DNRs in public 
schools, it is helpful to review the rights of students with disabilities 
under federal law because federal law is binding on the States.89 

Since the passage of the Individuals with Disabilities Educa-
tion Act (“IDEA”)90 and Section 504 of the Rehabilitation Act of 

 
 81. Id. 
 82. Id. 
 83. See N.C. GEN. STAT. § 90-21.17(d) (2020). 
 84. N.C. GEN. STAT. § 90-21.13(b) (2020). 
 85. S.B. 163, supra note 78. 
 86. Troxel v. Granville, 530 U.S. 57, 66 (2000) (“[I]t cannot now be doubted that the 
Due Process Clause of the Fourteenth Amendment protects the fundamental right of par-
ents to make decisions concerning the care, custody, and control of their children.”). 
 87. See § 90-21.17(a). 
 88. Vacco v. Quill, 521 U.S. 793, 808 (1997) (citing Cruzan v. Dir., Mo. Dep’t of 
Health, 497 U.S. 261, 270 (1990)). 
 89. See Protecting Students with Disabilities, U.S. DEP’T OF EDUC., https://www2.ed.gov/ 
about/offices/list/ocr/504faq.html (last updated Jan. 10, 2020). 
 90. 20 U.S.C. § 1400. 
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1973 (“Section 504”),91 more students with disabilities participate in 
the public school environment.92 Section 504 provides that, “No 
otherwise qualified individual with a disability in the United States 
. . . shall, solely by reason of her or his disability, be excluded from 
the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving federal fi-
nancial assistance.”93 Both IDEA and Section 504 require public 
schools to provide a free and appropriate education to students 
with disabilities, regardless of the nature or severity of the disabil-
ity.94 School districts must provide accommodations, aids, and ser-
vices that are “designed to meet the individual educational needs of 
students as adequately as the needs of nondisabled students are 
met.”95 Because medically fragile students are entitled to participate 
in public education, public school boards must actively support par-
ticipation. Some commentators question whether the IDEA’s pur-
pose in including children with special needs in the regular aca-
demic setting is antithetical to the design and implementation of a 
DNR.96 The argument here is that without a congressional amend-
ment expressly authorizing DNRs as a part of the special education 
process,97 it is unclear whether failing to honor a student’s DNR 
constitutes failure to accommodate the needs of a student.98 How-
ever, the State of North Carolina may interpret the IDEA to support 
honoring DNRs as a form of accommodation.99 

In addition to federal law, there is case law support for hon-
oring DNRs in public schools. The Superior Court of Massachusetts 
directly addressed this issue in the 1997 case ABC School v. Mr. M.100 

 
 91. 29 U.S.C. § 794. 
 92. See Protecting Students with Disabilities, supra note 89.  
 93. § 794. 
 94. Protecting Students with Disabilities, supra note 89. 
 95. Id. 
 96. Ralph D. Mawdsley & Vida B. Lock, The Use of Do Not Resuscitate Orders (DNR) in 
School Settings, 257 EDUC. L. REP. 536, 543 (West 2010). 
 97. Id. 
 98. Id. 
 99. Id. Another question the legislature may wish to address is: “If an IEP team opposes 
a parent’s DNR and refuses to include it in an IEP (assuming that such discretion is permis-
sible), would the school be required to reimburse the parent for their cost of placing the 
child in a medical facility that will adhere to the DNR?” See id.  
 100. ABC Sch. v. Mr. M., No. 97-518, 1997 Mass. Super. LEXIS 43, at *8 (Mass. Super. 
July 30, 1997). 
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In that case, a school requested declaratory and injunctive relief 
permitting it to refuse to honor a severely handicapped student’s 
DNR.101 The parents argued that rejecting the DNR would violate 
their child’s constitutional right to refuse unwanted medical treat-
ment.102 In response, the school argued that honoring the student’s 
DNR would conflict with the school’s “preservation of life” policy.103 
The DNR expressly stated that the student should not receive CPR 
in the event of cardiorespiratory arrest.104 Instead, the student was 
to receive “oxygen, suction, and simulation.”105 The DNR was tai-
lored specifically to meet the student’s unique needs and to ensure 
the best possible chance of survival in an emergency situation at 
school. CPR was expressly unauthorized because it was not likely to 
be successful and was likely to worsen the student’s condition.106 
The Superior Court of Massachusetts recognized the parents’ right 
to refuse unwanted medical treatment on behalf of the child and 
denied the school’s request for relief.107 Additionally, the court re-
fused to declare “that any action [taken by the school] in violation 
of the DNR would be taken in ‘good faith.’”108 The court explained 
that the school should not be given “good faith” immunity for vio-
lating the student’s DNR because it would create an “end-run” 
around the court’s order to honor the DNR in the first place.109 The 
ABC School case illustrates that school entities can be required to 
honor DNRs and can be subject to liability for violating them. While 
this type of case has not yet come before a North Carolina judge, 
there is still time to revise section 90-21.17 so that one does not have 
to. 

 
 
 
 

 
 101. Id. at *1–2. 
 102. Id. 
 103. Id. at *3–4. 
 104. Id. at *3. 
 105. Id. 
 106. Id. at *5. 
 107. Id. 
 108. Id. at *8. 
 109. Id.  
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B. Legal and Moral Support Outweighs Moral Objections 
to Honoring DNRs in Schools 

Both legal and ethical considerations support honoring 
DNRs in public schools. As mentioned above, school boards are re-
quired by Section 504 to provide a “free and appropriate education” 
to students with disabilities attending schools in their jurisdiction.110 
To that end, Section 504 and Individualized Education Program 
teams at each school currently create individualized plans for stu-
dents requiring accommodations.111 For students whose healthcare 
needs require more complex school nursing services, those needs 
and accommodations are developed into an Individualized Health 
Care Plan (“IHP”) by the school nurse.112 The IHP is kept on file at 
the student’s school and must be updated regularly or at least an-
nually to ensure that changes in medical care requirements are 
communicated and followed.113 

Recall that the law assumes that a parent acts in their child’s 
best interest.114 Parents of medically fragile students must make 
deeply personal decisions concerning the care and medical treat-
ment of their child. One such decision is withdrawing consent to 
CPR when it is unlikely to be successful or when it might worsen the 
child’s condition.115 While some teachers and public school employ-
ees oppose honoring DNRs for students,116 it is the child’s parents 
who have the power to decide which course of treatment is best. 
Some teachers raise moral concerns about “stand[ing] by and 

 
 110. See Protecting Students with Disabilities, supra note 89. 
 111. See Jane Wettach, A Parents’ Guide to Special Education in North Carolina, Children’s 
Law Clinic, DUKE L. SCH. (2017), https://law.duke.edu/childedlaw/docs/Parents’_ 
guide.pdf. 
 112. GINA EMGE ET AL., NAT’L ASS’N OF SCH. NURSES, USE OF INDIVIDUALIZED 

HEALTHCARE PLANS TO SUPPORT SCHOOL HEALTH SERVICES POSITION STATEMENT (2020), 
https://www.nasn.org/advocacy/professional-practice-documents/position-state-
ments/ps-ihps. 
 113. NCDPH/SCHOOL HEALTH UNIT, NORTH CAROLINA SCHOOL HEALTH PROGRAM 

MANUAL 2 (Dec. 2020), https://publichealth.nc.gov/wch/cy/docs/school-health-man-
ual/C4PlansofCare.pdf. 
 114. Troxel v. Granville, 530 U.S. 57, 68 (2000) (“[T]here is a presumption that fit 
parents act in the best interests of their children.”). 
 115. Todd A. DeMitchell & Winston C. Thompson, Do Not Attempt Resuscitation Orders in 
Our Schools: The Unthinkable Ethical Dilemma for Educators, 14 RUTGERS J. OF L. & PUB. POL’Y 
286, 295 (2017) (quoting the American Academy of Pediatrics). 
 116. Id. at 307. 
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do[ing] nothing” when a student is suffering.117 While this argu-
ment reflects a teacher’s concern for the well-being of students, the 
logic behind it is misguided. A DNR is not a mandate to “do noth-
ing”—a DNR simply states that CPR is unauthorized.118 The student 
may have a Medical Order for Scope of Treatment form or similar 
documentation providing authorized care instructions for the stu-
dent during an emergency situation.119 Recall the DNR instructions 
in the ABC School case; the DNR listed alternate forms of treatment 
that would not cause further harm or risk to the student’s life.120 
North Carolina’s DNR form currently states that a DNR, “does not 
affect other medically indicated and comfort care.”121 This means 
that other types of care may be administered to the student. The 
notion that DNRs will force school employees to stand idly by is 
simply untrue. 

Opponents of honoring DNRs in schools also fear negative 
psychological effects for onlooking students. The main argument 
here is that when students witness a teacher “doing nothing” to help 
another student, they may fear that the teacher will not help them 
in an emergency situation either.122 This is a valid concern because 
some degree of trust between students and teachers is essential to 
effective instruction. However, school employees can provide au-
thorized forms of care to the student in an emergency situation. A 
study published by the Society for Academic Emergency Medicine 
suggests that witnessing a failed CPR attempt on a loved one may 
lead to an increase in PTSD symptoms.123 This study supports the 
idea that students may be negatively impacted by witnessing a 
teacher’s failed CPR attempts on another student. Concerns about 

 
 117. Weise, supra note 3, at 570. 
 118. Charles Sabatino, Do-Not-Resuscitate (DNR) Orders, MERCK MANUAL, 
https://www.merckmanuals.com/home/fundamentals/legal-and-ethical-issues/do-not-re-
suscitate-dnr-orders# (last updated Sept. 2018); see also Understanding Do Not Resuscitate 
(DNR) Orders, BRIGHAM AND WOMEN’S FAULKNER HOSP., http://www.brighamandwomens-
faulkner.org/about-us/patient-visitor-information/advance-care-directives/dnr-or-
ders.aspx#.V_GIzDJ-Jo4 (last visited Mar. 16, 2021).  
 119. See DeMitchell & Thompson, supra note 115, at 308. 
 120. See id. 
 121. Sample North Carolina Do Not Resuscitate Order, supra note 42. 
 122. See Weise, supra note 3, at 569. 
 123. Scott Compton et al., Post-Traumatic Stress Disorder Symptomology Associated with Wit-
nessing Unsuccessful Out-of-hospital Cardiopulmonary Resuscitation, 16 ACAD. EMERGENCY MED. 
226, 228 (2008). 
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negative psychological effects on students should incentivize teach-
ers, school nurses, and authorized public school employees to re-
frain from CPR when a student has a DNR order. A DNR supplies 
advance notice that CPR could be detrimental to the student. A 
failed CPR attempt on a student who is not authorized to receive 
CPR may be hard to justify to both a student and a judge. 

Aside from the financial impact that lawsuits may have on a 
school board’s budget, the nationwide shortage of school nurses 
presents another foreseeable challenge to honoring DNRs in public 
schools. The official position of the National Association of School 
Nurses is that “access to a registered professional nurse . . . all day, 
every day can improve students’ health, safety, and educational 
achievement.”124 Further, “[a]ccess to a school nurse may mean that 
more than one school nurse is necessary to meet the needs of the 
school population.”125 It is no secret that there is a shortage of 
nurses in public schools nationwide.126 If North Carolina revised 
section 90-21.17 to expressly apply to school boards, then more 
school nurses may be needed to serve the student population. Alt-
hough this need poses a challenge for school boards who already 
operate on limited funding, hiring school nurses should be a top 
priority, especially in light of the ongoing COVID-19 pandemic. 
Moreover, hiring additional nurses could ward off liability issues in 
the future. While “it is rare for a student with a DNR to die at 
school,”127 hiring additional school nurses means that there will be 
additional support for complex emergencies and for common situ-
ations with nondisabled students. In short, hiring more school 
nurses would benefit the entire student population, not just stu-
dents with DNRs. 

The final salient argument against honoring DNRs in 
schools lies in their complex medical nature. Opponents argue that 
DNRs are medical instruments requiring specialized knowledge by 

 
 124. NAT’L ASS’N OF SCH. NURSES, SCHOOL NURSE WORKLOAD: STAFFING FOR SAFE 

CARE (2020), https://www.nasn.org/advocacy/professional-practice-documents/position-
statements/ps-workload. 
 125. Id. 
 126. Valerie Strauss, School Nurse Shortage Makes Fight Against Covid-19 Harder, WASH. 
POST (Aug. 26, 2020, 4:09 PM), https://www.washingtonpost.com/education/ 
2020/08/26/school-nurse-shortage-makes-fight-against-covid-19-harder. 
 127. Weise, supra note 3, at 571. 
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the providers who respond to them.128 This argument is partially 
true. What is true is that some advance directives require knowledge 
of how to perform emergency medical care.129 However, a DNR is 
not one of them. In North Carolina, a DNR is a bright yellow form 
which plainly states that CPR should not be initiated.130 The average 
person would likely understand this language to mean that they 
should not attempt to administer CPR to a person. Even if the DNR 
is not accompanied by comfort care instructions, one could not rea-
sonably think that CPR would be permitted. Furthermore, the DNR 
form itself is bright yellow and prominently displays a red stop sign 
that says, “STOP DO NOT Resuscitate.”131 This means that the ac-
tual knowledge threshold of section 90-21.17 would be tough to dis-
pute in litigation. A teacher responding to a student in an emer-
gency situation would have trouble arguing that the DNR was 
unclear about the use of CPR. 

Additional comfort care measures provided in a Medical Or-
der for Scope of Treatment or some other form may be attached to 
the DNR.132 Authorized employees should look to these instructions 
to best care for the student. For example, it may be permissible to 
move the student to another location out of the view of other stu-
dents and provide comfort care until emergency first responders 
arrive. Regardless of whether alternative comfort measures are pre-
scribed for the student, authorized employees should always contact 
911. Not exacerbating the student’s condition or endangering his 
life by attempting harmful CPR is critically important in this situa-
tion—some people might be tempted to substitute their moral 
judgement for the professional judgment of the student’s medical 
provider and parents.133 Revising the law to expressly honor DNRs 
in the public school setting could help curb this dangerous impulse. 

 
 128. See Eileen F. Baker & Catherine A. Marco, Advance Directives in the Emergency Depart-
ment, 1 J. AM. C. EMERGENCY PHYSICIANS OPEN, 270, 271 (2020), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7493570/pdf/EMP2-1-270.pdf. 
 129. See id. at 270–71. 
 130. See Sample North Carolina Do Not Resuscitate Order, supra note 42. 
 131. Id. 
 132. See Do Not Resuscitate Order & Comfort Care, CLEVELAND CLINIC, https://my.cleve-
landclinic.org/health/articles/8866-do-not-resuscitate-orders—comfort-care (last visited 
Mar. 20, 2021). 
 133. See Jessica Adelman, The School-Based Do-Not-Resuscitate-Order, 13 DEPAUL J. HEALTH 

CARE L. 197, 200 (2010). 
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III. THE ROAD AHEAD: SOLUTIONS FOR IMPLEMENTATION, 
IMMUNITY, AND LIABILITY 

Understanding how to best respond to students with a DNR 
is one half of the battle. Implementing DNRs at the school level is 
the other half. Subpart A offers two models that the North Carolina 
legislature should consult in revising section 90-21.17. Subpart B of-
fers a solution that addresses liability, immunity, and comfort care 
measures. 

A. Other Jurisdictions Provide Useful Models for Revising 
Section 90-21.17 

School boards should not be allowed to subvert a person’s 
right to refuse unwanted medical treatment. Revising section 90-
21.17 would provide school boards with adequate legal guidance to 
shape their DNR policies and employee trainings.134 This revision 
would also ensure statewide uniformity in school board DNR poli-
cies. Uniformity is necessary to increase the chances of survival for 
medically fragile students participating in North Carolina public 
schools. In terms of DNR legislation, the North Carolina General 
Assembly can address student care and avoid liability for school per-
sonnel by looking at how Maryland and Virginia address DNRs.   

Maryland’s DNR statute is user-friendly.135 Section 5-608 of 
the Maryland Health-General Code provides that “[a] health care 
provider . . . who sees [a valid DNR] . . . that is not superseded by a 
subsequent physician’s order . . . [s]hall, after a patient’s cardiac or 
respiratory arrest, withhold or withdraw treatment in accordance 
with the [DNR].”136 The statute’s corresponding immunity provi-
sion makes clear that immunity does not apply “if the patient is 
wearing a valid, legible, and patient-identifying [DNR] in bracelet 
form.”137 Under this statute, Maryland intends for health care pro-
viders to honor valid DNRs. Furthermore, a 1994 opinion of Mary-
land’s Attorney General explicitly stated that “school officials must 
accept the order and refrain from medical interventions that are 

 
 134. See N.C. GEN. STAT. § 90-21.17 (2020). 
 135. Compare MD. HEALTH-GEN. CODE ANN. § 5-608 (West 2013), with N.C. GEN. STAT. 
§ 90-21.17 (2020). 
 136. MD. HEALTH-GEN. CODE ANN. § 5-608(a)(3) (West 2013). 
 137. § 5-608(d)(2). 
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not consistent with it.”138 No advice to the contrary has been pro-
vided by Maryland’s Attorney General since. Attorney General opin-
ions are not considered binding authority.139 However, in North 
Carolina, Attorney General opinions give the State’s interpretation 
of a legal question and “should be complied with by State agencies 
and officials.”140 Thus, a North Carolina Attorney General opinion 
about honoring DNRs in public-schools would be highly persuasive. 

The bracelet identification language in Maryland’s DNR 
statute is a mechanism that could strengthen North Carolina’s ac-
tual notice provision if it were included in section 90-21.17. This is 
not a recommendation that North Carolina adopt the use of a DNR 
bracelet specifically, but rather a recommendation to include lan-
guage clarifying how portable DNRs should be made visible prior 
to or during an emergency situation. Adding this language is criti-
cally important because determining liability under section 90-
21.17 requires that the provider have actual knowledge of the 
DNR.141 

Virginia’s DNR statute emphasizes patient care during emer-
gency situations.142 Section 54.1-2987.1 of the Virginia Code does 
not authorize withholding medical interventions or other therapies 
deemed necessary for comfort care.143 Virginia’s statute provides a 
helpful model for focusing on palliative care in an emergency situ-
ation instead of focusing solely on what not to do.144 Allowing com-
fort care and other permitted medical treatment to be administered 
to the student could alleviate teachers’ concerns about “stand[ing] 
by and do[ing] nothing.”145 Although North Carolina’s current 
DNR form states that it does not affect other medically indicated 

 
 138. 79 Op. Atty. Gen. 266 (1994). 
 139. See Thomas R. Morris, State Attorneys General As Interpreters of State Constitutions, 17 
PUBLIUS 133, 140 (1987). 
 140. See Attorney General Josh Stein, NCDOJ, https://ncdoj.gov/legal-services/legal-opin-
ions-directory (last visited Mar. 16, 2021). 
 141. N.C. GEN. STAT. § 90-21.17(d) (2020). 
 142. VA. CODE ANN. § 54.1-2987.1 (2020). 
 143. § 54.1-2987.1(D). 
 144. See id. 
 145. Weise, supra note 3, at 570; see NAT’L ASS’N OF SCH. NURSES, DO NOT ATTEMPT 

RESUSCITATION (DNAR) - THE ROLE OF THE SCHOOL NURSE (2018), 
https://www.nasn.org/advocacy/professional-practice-documents/position-state-
ments/ps-dnar. 
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care and comfort care, 146 the legislature could incorporate lan-
guage into section 90-21.17 encouraging the use of these forms of 
care. Such language might help teachers and authorized school em-
ployees gain confidence in providing authorized care to medically 
fragile students in emergency situations. 

B. Section 90-21.17 Should Address Immunity, Liability, 
and Emergency Protocols 

Revising North Carolina’s portable DNR statute to apply to 
school nurses, teachers, and other authorized employees is critically 
important. School nurses in districts that reject DNRs are currently 
operating under conflicting guidance.147 Licensed nurses must fol-
low DNRs as medically binding orders, yet some school board poli-
cies restrict nurses and employees from honoring DNRs.148 The leg-
islature should intervene here and clarify that DNRs must be 
honored. 

Exposure to liability is a consequence of violating the law. 
Section 90-21.17 should impose liability on a school board when an 
authorized employee has actual knowledge of a student’s DNR and 
attempts to administer CPR to the student anyway. In other words, 
section 90-21.17 should clarify that such action constitutes gross 
negligence, wanton conduct, and intentional wrongdoing under 
section 115C-375.1. Clarifying this language may make it clear to 
school boards that they could face liability for an employee’s failure 
to honor a student’s DNR. A risk of liability should incentivize 
school boards to update their DNR policies, provide training to em-
ployees, and offer guidance to parents. 

School boards should also be informed of what conduct is 
protected under the law. There are multiple ways that the legisla-
ture may do this. First, the legislature could revise the definition of 
a health care provider for purposes of section 90-21.17 to include 
school nurses. Second, the legislature could cross-reference section 
115C-375.1 to bring teachers and other authorized employees 
within the scope of section 90-21.17, as previously discussed in Part 
II (A). Finally, section 90-21.17 could explicitly provide that school 

 
 146. See Sample North Carolina Do Not Resuscitate Order, supra note 42. 
 147. Unpublished survey, supra note 57. 
 148. Id. 



003_MILLER_PUBLISH.DOCX (DO NOT DELETE) 5/31/21  7:54 AM 

2021] SHEDDING MEDICAL RIGHTS 733 

 

boards will be immune from civil and criminal liability for author-
ized employees who act reasonably and in good faith reliance on a 
DNR or its revocation. This language is not a far variation from what 
the statute already says,149 it simply extends the immunity provision 
to school boards explicitly. As the court in the ABC School case ex-
plained, allowing actions taken in violation of a valid DNR to qualify 
for “good faith” immunity would undermine the mandate to follow 
the DNR.150 To be clear, the proposed immunity provision should 
not encompass failing to contact 911 or refusing to administer indi-
cated comfort care. 

While it is beyond the scope of this Comment to assess rea-
sonable medical interventions outside of those prescribed for the 
student, the legislature has some options here. First, it could indi-
cate generally acceptable alternatives to CPR in the text of the stat-
ute and mandate that school boards provide training to offer this 
care. Second, it could restrict the provision of comfort care 
measures to those that are expressly documented. Finally, it could 
extend the statute’s immunity provision to situations where the stu-
dent is not provided comfort care measures in the absence of a doc-
umented or otherwise communicated list. The legislature, in con-
sultation with medical professionals, is in the best position to form 
guidance on this issue. 

Professional organizations offer useful guidance to support 
honoring DNRs in schools.151 In a 2018 policy statement, the Na-
tional Association of School Nurses explained that “each student 
with a [DNR] order benefits from having an Individualized Health 
Care Plan (IHP) and an Emergency Care Plan (ECP) developed by 
the registered professional school nurse.”152 School nurses are piv-
otal in supporting students with DNRs at the individual school 
level.153 The American Academy of Pediatrics advises that pediatri-
cians should work with school nurses to develop specialized plans 

 
 149. See N.C. GEN. STAT. § 90-21.17(d) (2020). 
 150. ABC Sch. v. Mr. M., No. 97-518, 1997 Mass. Super. LEXIS 43, at *8, (Mass. Super. 
July 30, 1997). 
 151. Policy Statement—Honoring Do-Not-Attempt-Resuscitation Requests in Schools, 125 
PEDIATRICS 1073 (2010), https://pediatrics.aappublications.org/content/pediatrics/ 
early/2010/04/26/peds.2010-0452.full.pdf; see, e.g., NAT’L ASS’N OF SCH. NURSES, supra 
note 145. 
 152. NAT’L ASS’N OF SCH. NURSES, supra note 145. 
 153. See id. 
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for the student’s care.154 Specifically, pediatricians should help 
school nurses incorporate specific communication plans and com-
fort-care measures into the student’s IHP.155 Both of these organi-
zations suggest that DNR orders be implemented in an IHP.156 Alt-
hough the school nurse is ultimately responsible for developing and 
maintaining the IHP, a student’s pediatrician can provide critically 
important information on student-specific comfort care 
measures.157 Once the IHP is developed, adhering to it could help 
to avoid potential liability for the school board. 

IV. CONCLUSION 

CPR is not a one-size-fits-all medical solution. For students 
with DNRs, CPR is not a viable solution at all. When it is determined 
that CPR is unlikely to be successful or could endanger a child’s life, 
a DNR may be issued on behalf of the child to restrict the use of 
harmful CPR. Federal laws allow students with disabilities to partic-
ipate in the public school environment and requires schools to 
make accommodations to support their participation. Licensed 
professional school nurses who support students with disabilities 
face conflicting guidance when their school board’s policy restricts 
them from honoring DNRs. Some school employees morally object 
to honoring DNRs for students; however, legal and moral support 
for honoring DNRs outweighs many of these arguments. 

The current text of North Carolina General Statute section 
90-21.17 does not make clear whether school nurses and school 
boards must comply with it. As a result, local school board policies 
addressing DNRs vary from county to county, with a majority having 
no DNR policy at all.158 As a result, parents of medically fragile 

 
 154. See Policy Statement—Honoring Do-Not-Attempt-Resuscitation Requests in Schools, supra 
note 151. 
 155. See id. 
 156. Id.; NAT’L ASS’N OF SCH. NURSES, supra note 145. 
 157. NAT’L ASS’N OF SCH. NURSES , supra note 145 (discussing DNR as palliative care 
instruments; “DNAR orders are not orders to ‘do nothing,’ nor do they represent a decrease 
in the quality or intensity of care.”). 
 158. See Unpublished survey, supra note 57; see also Douglas S. Diekema, DNAR in the 
Schools: Watch Your Language!, 5 AM. J. BIOETHICS 76, 76 (2005) (discussing a 2005 study 
conducted by Michael Kimberly and his colleagues finding that twenty percent of school 
districts nationwide have no DNR policy, and, of those that do, two-thirds would not honor 
DNRs). 
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students currently have only five North Carolina counties to choose 
from if they wish for harmful CPR to not be performed on their 
child at school.159 The North Carolina legislature should intervene 
on behalf of medically fragile students and revise section 90-21.17 
to require public school boards to honor DNRs. Parents and stu-
dents should not shed the right to refuse unwanted medical treat-
ment at the schoolhouse gate. 

 
 159. Unpublished survey, supra note 57. 


