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MCGIRT AND TRIBAL SOVEREIGNTY: PUTTING 
JURISDICTIONAL POWER BACK IN THE HANDS OF 

INDIGENOUS PEOPLES 

P. CARTER FARRELL† 

I. INTRODUCTION  

midst a tumultuous year that has seen the likes of a global pan-
demic, civil unrest in the United States, and countless other 

notable events, a marginalized group scored a quiet victory unno-
ticed by many. In fact, this victory was arguably not even the most 
publicized event of the year surrounding Indigenous Peoples as the 
Washington Football Team retired their old Redskins name and 
logo.1 The Supreme Court’s decision in McGirt v. Oklahoma could 
lead nearly half of the state of Oklahoma to be classified as Indige-
nous land and change the way federal jurisdiction operates in the 
United States.2 This Note will focus on the wide-ranging implica-
tions of this decision and its impact on Indigenous Peoples. While 
the McGirt decision has largely been hailed as a historic win in the 
long Indigenous struggle for justice,3 others see problems that may 
exist with this newfound autonomy.4 

 Part I of this Note briefly outlines the history of how the In-
digenous tribes ended up in Oklahoma. This Part also includes 
some of the laws passed during this resettlement era, most notably, 
 

 † Carter Farrell is a 2021 J.D./M.B.A. graduate from Wake Forest University and 
would like to thank his family and friends for their support over the years. 
 1. John Keim, Washington NFL Team Says it Will Retire Redskins Name, Logo, ESPN (July 
13, 2020), http://www.espn.com/nfl/story/_/id/29454868/Washington-nfl-team-says-re-
tire-redskins-name-logo. 
 2. Jess Bravin and Kris Maher, Swath of Oklahoma Falls Within Indian Reservation, Su-
preme Court Rules, WALL ST. J. (July 9, 2020, 6:20 PM), https://www.wsj.com/articles/ameri-
can-indian-lands-include-eastern-oklahoma-supreme-court-rules-11594304003. 
 3. Julian Brave NoiseCat, The McGirt Case is a Historic Win for Tribes, THE ATLANTIC 

(July 12, 2020), https://www.theatlantic.com/ideas/archive/2020/07/mcgirt-case-historic-
win-tribes/614071. 
 4. David Heska Wanbli Weiden, This 19th-Century Law Helps Shape Criminal Justice in 
Indian Country, N.Y. TIMES (July 19, 2020), https://www.nytimes.com/2020/07/19/opin-
ion/mcgirt-native-reservation-implications.html. 

A 
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the Major Crimes Act. Part II introduces McGirt v. Oklahoma and 
predecessor case Sharp v. Murphy, which shapes this monumental 
decision. Part III analyzes the impact of McGirt, examining both its 
strengths and weaknesses and also dispelling some misconceptions 
about the decision. Part IV advocates that crimes committed by any 
individual on reservation land should be left in the hands of tribal 
jurisdiction. The current jurisdictional scheme for the governing 
authority of Indigenous Peoples is complicated and does not fully 
serve to benefit them. 

II. THE PAST AND HOW WE GOT TO MCGIRT 

A. A Brief History 

 As the United States of America continued to grow during 
westward expansion, white Americans feared Indigenous Peoples as 
unfamiliar people that occupied land that settlers wanted.5 To rem-
edy the so-called “Indian Problem,” the federal government im-
posed a forced relocation plan to remove Indigenous Peoples from 
the Deep South.6 The plan, initially championed by George Wash-
ington, was codified by President Andrew Jackson when he success-
fully pushed the Indian Removal Act of 1830 through Congress.7 
What followed became known as the “Trail of Tears,” often re-
garded as one of the most devastating events of the nineteenth cen-
tury.8 This upheaval sent the so-called five “Civilized Tribes” of the 
South—Choctaws, Creeks, Chickasaws, Seminoles, and Chero-
kees—westward to modern-day Oklahoma.9 After the Civil War 
ended, more “Indian” tribes moved to “Indian Territory,” which was 
in now present-day Oklahoma, and by 1889, more than three dozen 

 
 5. Trail of Tears, HISTORY, https://www.history.com/topics/native-american-his-
tory/trail-of-tears (last updated July 7, 2020). 
 6. David K. TeSelle, Review of McGirt v. Oklahoma – How the Supreme Court and Justice 
Gorsuch’s Revolutionary Textualism Brought America’s “Trail of Tears” Promise to the Creek Nation 
Back from the Dead, NAT’L L. REV. (Aug. 5, 2020), https://www.natlawreview.com/article/re-
view-mcgirt-v-oklahoma-how-supreme-court-and-justice-gorsuch-s-revolutionary. 
 7. Id. 
 8. Trail of Tears: History & Culture, NAT’L PARK SERV., https://www.nps.gov/trte/ 
learn/historyculture/index.htm (last updated July 10, 2020). 
 9. Ethan Davis, An Administrative Trail of Tears: Indian Removal, 50 AM. J. LEGAL HIST. 
49 (2008). 
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tribes resided there.10 As more states were admitted to the Union, 
the cultural assimilation of Indigenous Peoples was often accompa-
nied by increased federal legislation that allowed the United States 
to assert its power over internal tribal disputes.11 

B.   Federal Legislation and the Major Crimes Act 

 The role of the United States government in Indigenous af-
fairs goes as far back as the Articles of Confederation, which allowed 
Congress to “regulate commerce . . . with the Indian tribes.”12 As 
attempts to assimilate Indigenous Peoples as citizens of the United 
States failed, the United States’ influence over Indigenous Peoples 
grew and was mostly focused on the sovereignty of American Indian 
nations.13 The notion that Indigenous Peoples depended on pro-
tection from the United States government was largely seen in the 
1886 decision of United States v. Kagama, which stated, “The power 
of the General Government over the remnants of a race once pow-
erful, now weak and diminished in numbers, is necessary to their 
protection.”14 Despite the intention of becoming more involved in 
internal Indigenous disputes, opinions from Chief Justice Marshall 
in Cherokee Nation v. Georgia15 and Worcester v. Georgia16 relegated the 
“Indian” tribes to the anomalous position of being a politically sov-
ereign nation subject to congressional control.17 However, this ju-
risdictional scheme received a major blow as a result of congres-
sional response to Ex parte Crow Dog.18 

The case involved the murder of a member of an Indigenous 
tribe by another Indigenous person on reservation land.19 The key 
issue in the case was whether the district courts of the Territory of 
Dakota held the jurisdiction to try a crime committed within an 
 
 10. Dianna Everett, Indian Territory, OKLA. HIST. SOC’Y, https://www.okhis-
tory.org/publications/enc/entry.php?entryname=INDIAN%20TERRITORY (last visited 
Sept. 18, 2020). 
 11. Andrew Boxer, Native Americans and the Federal Government, 64 HIST. REV., 1 (Sept. 
2009). 
 12. U.S. CONST. art. I, § 8. 
 13. Trail of Tears, supra note 5. 
 14. U.S. v. Kagama, 118 U.S. 375, 384 (1886). 
 15. Cherokee Nation v. Georgia, 30 U.S. 1, 16 (1831). 
 16. Worcester v. Georgia, 31 U.S. 515, 537 (1832). 
 17. S. Lee Martin, Indian Rights and the Constitutional Implications of the Major Crimes Act, 
52 NOTRE DAME LAW. 109, 113 (1976). 
 18. Id. 
 19. Ex parte Crow Dog, 109 U.S. 556, 557 (1883). 
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Indian reservation.20 The Supreme Court ruled that the Dakota 
court did not have jurisdiction over an offense committed on an 
Indian reservation when both parties were Indigenous.21 In re-
sponse to this decision, Congress enacted the Major Crimes Act.22 
Through this Act, “Congress granted federal courts exclusive juris-
diction over murder, manslaughter, rape, assault with intent to kill, 
arson, burglary, and larceny when such offenses are committed 
within Indian country by one Indian against another.”23 The Major 
Crimes Act and the Kagama decision showed that “the relationship 
between the federal government and tribes was changing,” with the 
“Major Crimes Act thus result[ing] in decreased political sover-
eignty for the tribes and a corresponding increase in tribal depend-
ence on the federal government.”24 The Major Crimes Act was Con-
gress’s first intervention into internal tribal affairs and deprived 
tribal courts of exclusive jurisdiction over seven major crimes, in-
stead vesting jurisdiction in the federal courts.25 

 Since the enactment of the Major Crimes Act, tribal sover-
eignty has slowly diminished in the United States through addi-
tional acts like the Dawes Act, which granted the federal govern-
ment power to break up tribal lands and partition them into 
individual plots.26 Following a pattern of reducing tribal sover-
eignty, the Enabling Act of 1906 admitted Oklahoma and Indian 
territory as one state organized under one state government.27 

In 1948, Congress passed the General Crimes Act, which 
granted federal courts exclusive jurisdiction over all criminal of-
fenses committed within Indian country, and established that the 
general laws of the United States shall extend to such offense, 
“[e]xcept as otherwise expressly provided by law.”28 However, the 
statute provided an exception to the general grant of federal court 
jurisdiction.29 Federal law would not apply to crimes committed 
 
 20. Id. at 559. 
 21. Id. at 572. 
 22. Indian Appropriations Act of 1885, 23 Stat. 385 (1885). 
 23. Martin, supra note 17, at 114. 
 24. Id. at 115. 
 25. Id. 
 26. Dawes Severalty Act of 1887, ch. 119, 24 Stat. 388 (1887). 
 27. Dianna Everett, Enabling Act, 1906, OKLA. HIST. SOC’Y, https://www.okhis-
tory.org/publications/enc/entry.php?entryname=INDIAN%20TERRITORY (last visited 
Mar. 8, 2021). 
 28. 18 U.S.C. § 1152. 
 29. Martin, supra note 17, at 109. 
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within Indian country when both perpetrator and victim were Indi-
ans.30 This largely followed the framework set forth by the Supreme 
Court in Ex Parte Crow Dog31 and extends federal jurisdiction to 
crimes committed within Indian territory only if both an Indian and 
a non-Indian are involved.32 

The Major Crimes Act was updated to afford federal jurisdic-
tion over thirteen enumerated offenses, even if both the perpetra-
tor and victim were Indigenous.33 Even though the statute provides 
federal courts exclusive jurisdiction, it also provides that these of-
fenses “shall be defined and punished in accordance with the laws 
of the State in which such offense was committed.”34 Compounding 
this loss of tribal sovereignty, Indigenous tribal courts were also lim-
ited in their own inherent criminal jurisdiction to try and punish 
non-Indigenous Peoples.35 In Oliphant v. Suquamish Indian Tribe, the 
Supreme Court found that it was faced with an inverse of the issue 
in Ex Parte Crow Dog and that strangers should not have “impose[d] 
upon them the restraints of an external and unknown code . . . 
which judges them by a standard made by others and not for 
them.”36 Not much has changed concerning jurisdiction over Indig-
enous Peoples’ crimes, as the jurisdictional split caused continued 
concern over which governing body has the authority to prosecute 
crimes.37 However, the Supreme Court’s ruling in McGirt v. Okla-
homa has readjusted the jurisdiction question in support of tribal 
sovereignty.38 

 
 30. 18 U.S.C. § 1152. 
 31. Ex parte Crow Dog, 109 U.S. 556, 572 (1883). 
 32. Martin, supra note 17, at 109. 
 33. 18 U.S.C. § 1153. 
 34. Id. 
 35. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 212 (1978). 
 36. Id. at 210 (quoting Ex parte Crow Dog, 109 U.S. at 571). 
 37. Tyler Kennedy, Expanding Jurisdiction: Increasing Tribal Ability to Prosecute Criminal 
Behavior on Native American Land, 15 SEATTLE J. SOC. JUST. 465, 465 (2016). 
 38. U.S. Supreme Court Ruling Supports Tribal Sovereignty, CHICKASAW TIMES (Sept. 2020), 
http://www.chickasawtimes.net/Online-Articles/U-S-Supreme-Court-ruling-supports-
tribal-sovereignty.aspx. 
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III. THE MCGIRT DECISION 

A.  The Predecessor: Sharp v. Murphy 

The Supreme Court’s decision to address the future of five 
tribes and nearly half of the land in Oklahoma started with a 1999 
murder by Patrick Murphy.39 Originally argued under the name 
Murphy v. Royal, the case involved the murder of George Jacobs by 
Patrick Murphy, both of whom were Indigenous.40 In 2000, a jury in 
Oklahoma convicted Murphy of first-degree murder and through 
aggravating circumstances, the trial court imposed a death sen-
tence.41 In 2004, Murphy appealed the state court decision, arguing 
that Oklahoma lacked jurisdiction because the crime occurred in 
Indian country and that the Major Crimes Act provides for exclusive 
federal jurisdiction over murders committed by Indians in Indian 
country.42 By 2018, the case had reached the Supreme Court, which 
proceeded without Justice Neil Gorsuch, who recused himself due 
to his involvement with the case at the Tenth Circuit.43 Due to Gor-
such’s recusal and a belief that the remaining eight justices were in 
a deadlock, the Supreme Court punted the Murphy decision to the 
next term in 2019.44 In its place, the Supreme Court agreed to de-
cide whether much of eastern Oklahoma is an Indigenous reserva-
tion in a new case, McGirt v. Oklahoma, to ensure that a nine-mem-
ber court could decide the issue.45 

B. The Landmark Decision of McGirt 

The question of tribal land in Oklahoma was again brought 
before the Supreme Court in McGirt v. Oklahoma and argued online 

 
 39. The Case, This Land at 3:30, CROOKED MEDIA (June 3, 2019), https://crooked 
.com/podcast/this-land-episode-1-the-case. 
 40. Murphy v. Royal, 875 F.3d 896, 904–05 (10th Cir. 2017). 
 41. Id. at 905. 
 42. Id. at 907. 
 43. Justices to Review Oklahoma’s Indian Territory Murder Appeal, THE DENVER POST (May 
21, 2018, 3:42 PM), http://www.denverpost.com/2018/05/21/royal-v-murphy-oklahoma-
murder-appeal. 
 44. See Adam Liptak, Supreme Court to Rule on Whether Much of Oklahoma Is an Indian 
Reservation, N.Y. TIMES (Dec. 13, 2019), https://www.nytimes.com/2019/12/13/us/su-
preme-court-oklahoma-indian-reservation.html. 
 45. Id. 
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due to the COVID-19 pandemic.46 In 1997, petitioner Jimcy McGirt 
was convicted of three serious sexual offenses and sentenced by an 
Oklahoma state court to more than a millennium in prison.47 In 
postconviction proceedings, McGirt argued that the state of Okla-
homa lacked jurisdiction to prosecute him because he was an en-
rolled member of the Seminole Nation of Oklahoma, and his 
crimes took place on the Creek reservation.48 The question did not 
concern McGirt’s guilt, but rather which court may try the case 
against him.49 

McGirt’s appeal rested on the Major Crimes Act, the statute 
that provides exclusive federal jurisdiction to the United States for 
crimes committed within Indian country.50 “Indian country” is de-
fined in 18 U.S.C § 1151 as: “(a) all lands within the limits of any 
Indian reservation under the jurisdiction of the United States Gov-
ernment, (b) all dependent Indian communities within the borders 
of the United States . . . , and (c) all Indian allotments, the Indian 
titles which have not been extinguished.”51 The court with jurisdic-
tion over McGirt depended on whether he committed his crime in 
Indian country, with McGirt contending he satisfied this condition 
because his crimes were committed on land reserved for the Creek 
since the 19th century.52 

The case began by analyzing what Congress promised Indig-
enous Peoples following the Trail of Tears.53 In 1832, Congress es-
tablished a reservation for the Creeks in a series of treaties that “es-
tablished boundary lines which will secure a country and 
permanent home to the whole Creek nation of Indians.”54 Like 

 
 46. Supreme Court Oral Argument: McGirt v. Oklahoma, CSPAN (May 11, 2020), 
https://www.c-span.org/video/?471673-1/supreme-court-oral-argument-mcgirt-v-okla-
homa. 
 47. Harrison Grimwood, U.S. Supreme Court to Hear Seminole Tribal Member’s Challenge to 
State Jurisdiction in Indian Country, TULSA WORLD (Dec. 13, 2019), https://tulsa-
world.com/news/local/crime-and-courts/u-s-supreme-court-to-hear-seminole-tribal-mem-
bers-challenge-to-state-jurisdiction-in-indian/article_76b6d318-b04b-5082-8278-
a5b7006794f7.html.   
 48. McGirt v. Oklahoma, 140 S. Ct. 2452, 2459 (2020). 
 49. Ian Milihiser, The Supreme Court’s Landmark New Native American Rights Decision, Ex-
plained, VOX (July 10, 2020, 9:50 AM), https://www.vox.com/2020/7/10/21318796/su-
preme-court-mcgirt-oklahoma-native-american-neil-gorsuch. 
 50. 18 U.S.C. § 1153. 
 51. 18 U.S.C. § 1151. 
 52. McGirt, 140 S. Ct. at 2459–60. 
 53. Id. at 2459. 
 54. Id. at 2460. 
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most other tribes, the Creeks were not immune to the allotment era 
of the Dawes Act and were parceled land in Oklahoma.55 States have 
argued that allotments automatically ended reservations, but courts 
have rejected this argument for years,56 with the Supreme Court 
holding that Congress does not disestablish a reservation simply by 
allowing the transfer of individual plots, whether to Indigenous 
Peoples or others.57 The Supreme Court further explained in Mattz 
v. Arnett that Congress’s expressed policy at the time “was to con-
tinue the reservation system and the trust status of Indian lands, but 
to allot tracts to individual Indians for agriculture and grazing.”58 

 With case law and treaties pointing to Creek land never be-
ing disestablished, Oklahoma turned to arguing that the historical 
practices and demographics were enough to prove disestablish-
ment.59 This argument was previously rejected by the Supreme 
Court in Solem v. Bartlett, which explained that “once a block of land 
is set aside for an Indian reservation . . . the entire block retains its 
reservation status unless Congress explicitly indicates otherwise.”60 
With Oklahoma unable to show that Congress disestablished the 
Creek reservation, it turned to arguing that Congress never estab-
lished a reservation in the first place.61 The state argued that the 
Creek lands were not a reservation because the Creek Nation origi-
nally held title.62 The Supreme Court soundly rejected this argu-
ment finding that the authoritative evidence of the Creek’s relation-
ship to the lands did not lie in scattered references, but rather in 
the treaties and statutes that promised the land to the Tribe in the 
first place.63 

 Finally, the argument reached the subject of Oklahoma 
claiming that the Major Crimes Act does not apply to the eastern 
half of Oklahoma and never has.64 Again, this argument was re-
jected, with the Court finding that Congress never passed a law 

 
 55. Id. at 2463. 
 56. Id. at 2464. 
 57. Id.; Mattz v. Arnett, 412 U.S. 481, 497 (1973). 
 58. Mattz, 412 U.S. at 496. 
 59. McGirt, 140 S. Ct. at 2468. 
 60. Solem v. Bartlett, 465 U.S. 463, 470 (1984). 
 61. McGirt, 140 S. Ct. at 2474. 
 62. Id. at 2475. 
 63. Id. at 2476. 
 64. Id. 
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conferring jurisdiction on Oklahoma.65 “As a result, the Major 
Crimes Act applies to Oklahoma according to its usual terms: [o]nly 
the federal government, not the State, may prosecute Indians for 
major crimes committed in Indian country.”66 In the end, a 5–4 de-
cision by the Supreme Court declared that much of eastern Okla-
homa is an Indian reservation.67 Writing for the majority, Justice 
Gorsuch wrote that the “federal government promised the (Mus-
cogee Creek Nation) a reservation in perpetuity,” and that “while 
Congress has ‘diminished’ the sanctuary over time, lawmakers had 
‘never withdrawn the promised reservation.’”68 

The decision was hailed by tribe leaders “as a hard-fought 
victory that clarified the status of their lands.”69 Despite the wide-
spread support of the decision, Justice Roberts in his dissenting 
opinion warned that the court’s decision “may destabilize the gov-
ernance of vast swathes of Oklahoma.”70 Even with the massive win 
for Indigenous Peoples, Choctaw Nation Chief Gary Batton con-
ceded that the McGirt decision left more questions than answers.71 

IV. IMPLICATIONS OF THE MCGIRT DECISION 

A. How Much Does the McGirt Decision Really Change? 

 In a turbulent year, it is no surprise that reactions were 
mixed to the McGirt decision. While most people understood the 
impact it had on Indigenous rights, others saw it as the Supreme 
Court giving away half of Oklahoma with Senator Ted Cruz tweet-
ing, “Neil Gorsuch & the four liberal Justices just gave away half of 
Oklahoma, literally.”72 Senator Cruz’s tweet likely lands on the hy-
perbolic side of the decision as Riyaz Kanji, one of the authors of 

 
 65. Id. at 2478. 
 66. Id.  
 67. Jack Healy & Adam Liptak, Landmark Supreme Court Ruling Affirms Native American 
Rights in Oklahoma, N.Y. TIMES (July 11, 2020, 1:57 PM), https://www.ny-
times.com/2020/07/09/us/supreme-court-oklahoma-mcgirt-creek-nation.html.  
 68. McGirt, 140 S. Ct. at 2482. 
 69. Healy & Liptak, supra note 67. 
 70. McGirt, 140 S. Ct. at 2501. 
 71. Derrick James, Batton: ‘More Questions Than Answers’ After McGirt Ruling, 
MCALESTERNEWS.COM (July 31, 2020), https://www.mcalesternews.com/news/local_news/ 
batton-more-questions-than-answers-after-mcgirt-ruling/article_72653fe8-15c8-56b3-8804-
74810f496435.html. 
 72. Ted Cruz (@tedcruz), TWITTER (July 9, 2020, 12:52 PM), https://twitter.com/ted-
cruz/status/1281269895519514625. 
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the Creek Nation’s brief, posits that McGirt is unlikely to disrupt the 
lives of non-Indigenous Peoples.73 Kanji further predicts, “Given the 
constraints that exist on the exercise of tribal jurisdiction over non-
Indians on non-Indian land . . . McGirt will not lead to a sea change 
in taxing or regulatory authority on the Reservation.”74 Jonodev 
Chaudhuri, the ambassador of the Muscogee (Creek) Nation, reit-
erated this view by saying that “All the sky-is-falling narratives were 
dubious at best [and] that [it] would only apply to a small subset of 
Native Americans committing crimes within the boundaries.”75 
Both parties to the case seem to accept that this was a mutually ben-
eficial decision.76 Within hours of the ruling, the state of Oklahoma 
and five Indigenous nations released a statement promising coop-
eration, with each committing “to implement a framework of 
shared jurisdiction that will preserve sovereign interests and rights 
to self-government while affirming jurisdictional understandings, 
procedures, laws and regulations that support public safety, our 
economy, and private property rights.”77 The statement is simple lip 
service as the jurisdictional scheme was not radically changed. State 
courts still retain exclusive criminal jurisdiction over reservation 
crimes committed by non-Indigenous Peoples if the crimes are ei-
ther “(a) victimless or (b) involve only non-Indians.”78 Tribal court 
criminal jurisdiction is still restricted to misdemeanor crimes com-
mitted by Indians in Indian country, and “all tribal criminal laws are 
completely unenforceable against non-Indians.”79 

 Contrary to popular belief, the McGirt decision also “ha[d] 
nothing to do with land ownership.”80 The ruling affects “only the 
Creek treaty lands and the nearly 1.1 million people living within 
 
 73. Ian Milihiser, The Supreme Court’s Landmark New Native American Rights Decision, Ex-
plained, VOX (July 10, 2020, 9:50 AM), https://www.vox.com/2020/7/10/21318796/su-
preme-court-mcgirt-oklahoma-native-american-neil-gorsuch. 
 74. Id. 
 75. Sean Murphy & Jessica Gresko, Supreme Court Hands Oklahoma a Loss on Tribal Lands 
Fight, TULSA WORLD (July 9, 2020), https://tulsaworld.com/news/supreme-court-hands-ok-
lahoma-a-loss-on-tribal-lands-fight/article_4c33fbe8-c1ed-11ea-8c16-2705dc65414a.html. 
 76. McGirt, 140 S. Ct. at 2482. 
 77. Id. 
 78. Samuel E. Ennis, Reaffirming Indian Trial Court Criminal Jurisdiction over Non-Indi-
ans: An Argument for a Statutory Abrogation of Oliphant, 57 UCLA L. REV. 553, 562 (2009). 
 79. Id. at 564. 
 80. Troy A. Eid, McGirt v. Oklahoma: Understanding What the Supreme Court’s Native Amer-
ican Treaty Rights Decision Is and Is Not, NAT’L L. REV. (Aug. 12, 2020), https://www.natlaw-
review.com/article/mcgirt-v-oklahoma-understanding-what-supreme-court-s-native-ameri-
can-treaty-rights. 
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the historic Creek boundary.”81 Ruling that the lands are reserva-
tions “doesn’t mean that the tribes own all the land within the res-
ervation.”82 The decision was supported by many Oklahoma public 
officials who “had urged the justices to rule in favor of the Native 
American tribes whose sovereignty they said has been good for the 
state.”83 The same group of public officials commented that “the 
Nations’ sovereignty within their reservations and the state’s recog-
nition of that sovereignty have provided the framework for the ne-
gotiation of inter-governmental agreements that benefit all Oklaho-
mans.”84 The McGirt decision should benefit all Oklahomans, but it 
was an especially pivotal decision for Indigenous Peoples who have 
been fighting to regain sovereignty since the passage of the Major 
Crimes Act. 

B.   McGirt Was a Long Overdue Decision for Tribal 
Sovereignty 

 McGirt is mostly viewed for its impact on jurisdiction, as the 
decision reshapes “how the criminal-justice system treats Native 
Americans by preventing state or local authorities from prosecuting 
Indigenous people who commit crimes on reservation land[s].”85 
The decision has also been regarded as the most unabashed Su-
preme Court reaffirmation of tribal self-governance and the dura-
bility of treaties in decades.86 McGirt marks a momentous and im-
mense moment that could provide a possible shift for all 
Indigenous people.87 This change could spur a wave of new appeals 
from Indigenous people convicted by state courts.88 The Oklahoma 

 
 81. Debra Utacia Krol, Supreme Court Ruling Expanded Tribal Land. What does that Mean 
for Arizona?, ARIZ. REPUBLIC (July 11, 2020), https://www.azcentral.com/story/news/lo-
cal/arizona/2020/07/11/supreme-court-ruling-expanded-tribal-land-what-does-mean-ari-
zona/5410782002. 
 82. Laurel Wamsley, Supreme Court Rules That About Half of Oklahoma is Native American 
Land, NPR (July 9, 2020, 7:17 PM), https://www.npr.org/2020/07/09/889562040/su-
preme-court-rules-that-about-half-of-oklahoma-is-indian-land. 
 83. McGirt, 140 S. Ct. at 2482. 
 84. Id. 
 85. Jack Healy, For Oklahoma Tribe, Vindication at Long Last, N.Y. TIMES (July 11, 2020), 
https://www.nytimes.com/2020/07/11/us/muscogee-creek-nation-oklahoma.html. 
 86. Keith M. Harper, Point of View: McGirt is a Chance for Greater Tribal-State Cooperation, 
THE OKLAHOMAN (July 30, 2020), https://oklahoman.com/article/5667937/point-of-view-
mcgirt-is-a-chance-for-greater-tribal-state-cooperation. 
 87. Healy, supra note 85. 
 88. Id. 
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Department of Corrections records found that 1,887 Indigenous 
Peoples were in prison as of the end of 2019 for offenses committed 
within the boundaries of the tribal territory.89 This change could 
potentially allow some of the cases to qualify for new trials.90 

The McGirt decision was also as much about fortifying tribal 
sovereignty as it was about bringing attention to the generations-
long fights by tribal nations and Indigenous activists over land, 
treaty rights, and discrimination.91 Gorsuch’s opinion contained “so 
many things that tribes and their advocates have been arguing for 
years.”92 Disputes over whether land is Indigenous land has been a 
highly contested topic in Indigenous legal battles, with courts find-
ing that old treaty rights for Indigenous land no longer apply.93 This 
viewpoint has been echoed by tribal leaders such as John Echohawk, 
an executive director of the Native American Rights Fund, who said 
that the McGirt case “[brought] these issues into the public con-
sciousness some more,” and that “one of the biggest problems we 
have, is that most people don’t know very much about us.”94 

Indigenous Peoples were not sure what would happen as 
they often do not fare well in courts due to legal fictions and false 
narratives.95 The decision was viewed as a rare victory for Indigenous 
tribes as it is sometimes viewed that the Supreme Court frets over 
the fate of non-Indigenous Peoples’ rights and property, while 
tribes are denied the consistent protection of American law.96 

 
 89. U.S. Supreme Court Rules Half of Oklahoma is Native American Land, BBC (July 10, 
2020), https://www.bbc.com/news/world-us-canada-53358330. 
 90. Rebecca Nagle, Oklahoma’s Suspect Argument in Front of the Supreme Court, THE 

ATLANTIC (May 8, 2020), https://www.theatlantic.com/ideas/archive/2020/05/oklaho-
mas-suspect-argument-front-supreme-court/611284. 
 91. Healy & Liptak, supra note 67. 
 92. Jordan S. Rubin, Supreme Court Tribal Treaty Decision Praised as Game Changer, 
BLOOMBERG (July 9, 2020, 10:06 AM), https://news.bloomberglaw.com/us-law-week/amer-
ican-indian-wins-scotus-case-with-tribal-land-implications. 
 93. Id. 
 94. Healy & Liptak, supra note 67. 
 95. Joy Harjo, After a Trail of Tears, Justice for ‘Indian Country’, N.Y. TIMES (July 14, 2020), 
https://www.nytimes.com/2020/07/14/opinion/mcgirt-oklahoma-muscogee-creek-na-
tion.html. 
 96. Elizabeth Reese, Welcome to the Maze: Race, Justice, and Jurisdiction in McGirt v. Okla-
homa, U. CHI. L. REV. ONLINE (Aug. 13, 2020), https://lawreviewblog.uchicago.edu/2020/ 
08/13/mcgirt-reese. 
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However, the decision does present some uncertainties moving for-
ward as collaboration among tribes will be essential moving for-
ward.97 

C. Despite the Gains for Indigenous Rights, McGirt Does 
Present Some Challenges 

In his dissent of the McGirt decision, Chief Justice Roberts 
wrote that on top of criminal consequences, the decision “creates 
significant uncertainty for the States’ continuing authority over any 
area that touches Indian affairs, ranging from zoning and taxation 
to family and environmental law.”98 After the decision was passed, 
Oklahoma Attorney General Mike Hunter almost immediately 
started tracking nearly 200 new appeals of state criminal convic-
tions.99 One of the appeals involved Shaun Bosse, a white man con-
victed for the murder of a Chickasaw Nation citizen and her two 
children.100 Hunter responded that the problems McGirt presents 
are not theoretical and that the state “will not allow our justice sys-
tem to be exploited by individuals who have murdered, raped, or 
committed another crime of a serious nature while the federal gov-
ernment considers whether to re-arrest or adjudicate their cases.”101 

Issues from McGirt have permeated the business world as 
well, as international law firm Kirkland & Ellis noted that McGirt 
could allow the Creek Nation to exercise “civil jurisdiction” over 
non-Indians within the tribe’s reservations if there is a consensual 
relationship with non-Indians or if the activities of such non-Indians 
threaten the tribe.102 The ruling is also causing a stir among oil 

 
 97. Breanna Mitchell & Wendy Weitzel, Plan of Action Remains Unsettled after McGirt 
Decision, NONDOC (July 28, 2020), https://nondoc.com/2020/07/28/plan-of-action-re-
mains-unsettled-after-mcgirt-decision (Former Principal Chief of the Cherokee Nation Ross 
Swimmer stated that tribes need to work together and develop their position, otherwise, he 
is “afraid that if the tribes don’t come together quickly and develop their position . . . they’re 
going to be at the mercy of the state governor and Legislature and the congressional dele-
gation.”). 
 98. Rubin, supra note 92. 
 99. Tres Savage, Hunter: ‘Problems the McGirt Case Present are not theoretical’, NONDOC 

(Aug. 3, 2020), https://nondoc.com/2020/08/03/problems-mcgirt-case-presents-not-the-
oretical. 
 100. Id. 
 101. Id. 
 102. Fraser F. Wayne et al., Implications for the Energy Industry in Light of the U.S. Supreme 
Court Decision in McGirt v. Oklahoma, KIRKLAND & ELLIS (Aug. 13, 2020), https://www.kirk-
land.com/publications/blog-post/2020/08/supreme-court-mcgirt-decision. 
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executives, who are wary of increased federal regulations that could 
disrupt who has regulatory authority to govern the actions of oil and 
gas operations in eastern Oklahoma.103 Although McGirt does pre-
sent some challenges, such uncertainties are not uncommon follow-
ing momentous decisions and should not get in the way of reimple-
menting tribal sovereignty for a group that has been largely 
underserved by its current jurisdictional structure. 

V. A NEED FOR TRIBAL SOVEREIGNTY EXPANSION 

A. Tribal Sovereignty is Imperative for the Protection of 
Indigenous People 

Even though McGirt opened greater possibilities for tribal 
sovereignty, the current jurisdictional scheme still leaves some con-
fusion. For any major or non-major crimes involving Indigenous 
Peoples as either the victim or perpetrator, federal or tribal jurisdic-
tion applies.104 However, after McGirt, for crimes by non-Indigenous 
Peoples against non-Indigenous Peoples and victimless crimes by 
non-Indigenous Peoples, states still retain exclusive jurisdiction.105 
This is still problematic for criminal justice enforcement as the ju-
risdictional complexity of prosecuting these cases often leads to dys-
function.106 If a serious crime is committed on a reservation, the 
state or tribal police are obligated to refer the case to the FBI or 
another federal agency.107 However, federal authorities have the 
right to decline prosecutions in serious felony crimes on Indige-
nous lands and at that point, the offender is usually set free.108 

McGirt’s impact extends beyond jurisdiction in Oklahoma as 
Indigenous tribes have viewed the decision as significant to Indige-
nous women and children, whose safety often depends on having 
tribal governments with legal authority to protect them and prose-
cute their abusers.109 In general, Indigenous reservations have grap-
pled for years with chronic rates of crime higher than all but a 
 
 103. Niina H. Farah, Tribal Lands Ruling: ‘Total Chaos’ for Oil?, E&E NEWS (July 10, 
2020), https://www.eenews.net/stories/1063536563. 
 104. Ennis, supra note 78. 
 105. Id. 
 106. Heska Wanbli Weiden, supra note 4. 
 107. Id. 
 108. Id. 
 109. Victory in McGirt v. Oklahoma!, INDIANLAW.ORG (July 9, 2020), https://indian-
law.org/swsn/victory-mcgirt-v-oklahoma. 
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handful of the nation’s most violent cities.110 In 2012, the Justice 
Department found that the country’s 310 Indigenous reservations 
have violent crime rates that are more than two and a half times 
higher than the national average.111 Violence against Indigenous 
women is especially prevalent as they still face the highest rates of 
domestic violence, sexual assault, and murder in the United 
States.112 The FBI has put in place many task forces and has installed 
an Indian Country Crimes Unit within their Criminal Investigative 
Division to implement strategies and policies to address crime issues 
in Indian Country.113 Despite these efforts, the federal jurisdictional 
scheme for crimes committed on Indian reservations still does not 
solve the many problems facing the high crime rates in those ar-
eas.114 

B. The Current Jurisdictional Scheme Limits Indigenous 
Peoples in Settling Their Own Affairs 

In 1978, Oliphant v. Suquamish stripped tribes of the right to 
arrest and prosecute non-Indigenous people who commit crimes on 
Indigenous land.115 If both victim and perpetrator are non-Indige-
nous, a county or state officer must make the arrest.116 If a perpetra-
tor is Indigenous and the victim is non-Indigenous, a tribal officer 
can make the arrest, but the case still goes to federal court.117 Even 
if both parties are tribal members, a U.S. Attorney often assumes 
the case, since tribal courts lack the authority to sentence defend-
ants to more than three years in prison.118 The harshest 
 
 110. Timothy Williams, Higher Crime, Fewer Charges on Indian Land, N.Y. TIMES (Feb. 20, 
2012), https://www.nytimes.com/2012/02/21/us/on-indian-reservations-higher-crime-
and-fewer-prosecutions.html. 
 111. Id. 
 112. United States v. Bryant, 136 S. Ct. 1954, 1959 (2016). 
 113. Indian Country Crime, FED. BUREAU OF INVESTIGATION, https://www.fbi.gov/inves-
tigate/violent-crime/indian-country-crime (last visited Mar. 27, 2020).   
 114. See TRENT SHORES, U.S. DEP’T OF JUST., U.S. ATTORNEY’S OFFICE, NORTHERN 

DISTRICT OF OKLAHOMA, UNITED STATES DEPARTMENT OF JUSTICE, STATEMENT OF UNITED 

STATES ATTORNEY TRENT SHORES, NORTHERN DISTRICT OF OKLAHOMA, BEFORE THE 

PRESIDENT’S COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION OF JUSTICE 
(2020).  
 115. Sierra Crane-Murdoch, On Indian Land, Criminals Can Get Away with Almost Any-
thing, THE ATLANTIC (Feb. 22, 2013), https://www.theatlantic.com/national/archive/ 
2013/02/on-indian-land-criminals-can-get-away-with-almost-anything/273391.  
 116. Id. 
 117. Id. 
 118. Id. 
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enforcement tool a tribal officer can legally wield over a non-Indig-
enous person is a traffic ticket.119 

Allowing Indigenous Peoples to govern their own criminal 
affairs would go a long way in protecting the interests of their peo-
ple, as federal authorities have the right to decline prosecutions in 
serious felony crimes on Indigenous lands, even when the perpetra-
tor has been arrested.120 Percentages vary, but federal officers fre-
quently refuse to prosecute murders, assaults, and sex crimes re-
ferred from tribal or state police departments.121 In 2018, thirty-
nine percent of Indian country matters were declined because the 
federal courts chose not to prosecute them, with the average never 
falling below thirty-one percent since 2011.122 Federal authorities 
are not deliberately declining to prosecute serious crimes in Indig-
enous territories, but rather are citing reasons such as insufficient 
evidence, failure to meet the statutory definition of a crime, and 
failure to satisfy the prosecution guidelines of the U.S. Attorney’s 
Office as justifications for preventing prosecution.123 

Through the amended Violence Against Women Act 
(“VAWA”) in 2013, tribal courts were allowed limited jurisdiction 
over domestic violence cases arising on tribal land, regardless of the 
perpetrator’s race.124 Part of the VAWA amendment included a pi-
lot program that created a mechanism for a select number of tribes 
to apply for and receive expanded jurisdiction.125 Since VAWA has 
been in effect, fewer than 30 reservations have successfully imple-
mented a program to prosecute non-Indigenous sex offenders.126 
In addition to the limited resources and prosecution from federal 
authorities, Indigenous Peoples are also experiencing discrimina-
tion at a high rate, even in majority-Indigenous areas.127 Fifty-five 

 
 119. Id. 
 120. Heska Wanbli Weiden, supra note 4. 
 121. Id. 
 122. U.S. DEP’T OF JUST., INDIAN COUNTRY INVESTIGATIONS AND PROSECUTIONS, 3 
(2018), https://www.justice.gov/otj/page/file/1231431/download.  
 123. Heska Wanbli Weiden, supra note 4. 
 124. Shefali Singh, Closing the Gap of Justice: Providing Protection for Native American Women 
Through the Special Domestic Violence Criminal Jurisdiction Provision of VAWA, 28 COLUM. J. 
GENDER & L. 197, 212 (2014). 
 125. Kennedy, supra note 34. 
 126. Heska Wanbli Weiden, supra note 4. 
 127. Joe Neel, Poll: Native American See Far More Discrimination in Areas Where They are a 
Majority, NPR (Nov. 14, 2017, 12:01 AM), https://www.npr.org/2017/11/14/563306555/ 
poll-native-americans-see-far-more-discrimination-in-areas-where-they-are-a-majo. 
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percent of Indigenous Peoples in majority-Indigenous areas say 
they have been personally discriminated against because they are 
Indigenous when interacting with police, while only sixteen percent 
have experienced that discrimination when in non-majority ar-
eas.128 Federal crime statistics also demonstrate that Indigenous 
Peoples are far more likely than members of all other minority 
groups to be victims of violent crime.129 With the current disad-
vantages Indigenous Peoples face in the federal court system, it is 
important to note that tribal sovereignty can provide benefits. 

C.  Benefits of Tribal Sovereignty 

With the limits of tribal jurisdiction leaving Indigenous Peo-
ples vulnerable to high crime rates, tribal sovereignty can lead to 
some advantages. Criminal laws are an important means of commu-
nity self-expression and self-definition, and general federal laws im-
pose formal criminal norms, which take away from the uniqueness 
of Indigenous reservations.130 These lands are also starting to be-
come populated with more non-Indigenous Peoples as reservations 
are rich in natural resources and present good business opportuni-
ties.131 Unfortunately, this has also brought additional crime, as 
demonstrated by a FBI study concluding that fifty-eight percent of 
crimes committed against American Indians involved white offend-
ers.132 Under the restrictions set by Suquamish,133 it makes no sense 
that tribal authorities do not have the power to arrest those most 
responsible for crimes. “Currently, 573 sovereign tribal nations . . . 
have a formal nation-to-nation relationship with the US govern-
ment.”134 These tribal governments already have the power to pro-
vide social programs, pass laws, and determine their own govern-
ance structures.135 If tribal governments already hold these powers, 
 
 128. Id. 
 129. Kevin K. Washburn, Federal Criminal Law and Tribal Self-Determination, 84 N.C. L. 
REV. 779, 787 (2006). 
 130. Id. at 835, 839. 
 131. John Koppisch, Why are Indian Reservations so Poor? A Look at the Bottom 1%, FORBES 

(Dec. 13, 2011, 7:32 PM), https://www.forbes.com/sites/johnkoppisch/2011/12/13/why-
are-indian-reservations-so-poor-a-look-at-the-bottom-1/#1776a77b3c07. 
 132. Amy Radon, Tribal Jurisdiction and Domestic Violence: The Need for Non-Indian Account-
ability on the Reservation, 37 U. MICH. J.L. REFORM 1275, 1281 (2004). 
 133. Crane-Murdoch, supra note 115. 
 134. Tribal Governance, NAT’L CONG. OF AM. INDIANS, http://www.ncai.org/policy-is-
sues/tribal-governance (last visited Mar. 12, 2021). 
 135. Id. 
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there is little reason to hinder their ability to arrest and prosecute 
non-Indigenous Peoples that commit crimes on their land. 

Tribal sovereignty also brings economic benefits to tribes as 
they can develop “their own economic arms to improve their com-
munities and create prosperity.”136 Regulations and laws prevent 
tribal governments from equitable access to federal programs on 
par with state and local governments.137 As a result, poverty is ex-
tremely common on Indigenous reservations where the official pov-
erty rate is twenty-seven percent, compared with thirteen percent 
nationally.138 About thirty-six percent of families with children are 
below the poverty line on reservations compared with 9.2% of fam-
ilies nationally.139 Allowing tribal courts to fully prosecute all crimi-
nals on Indigenous reservations likely does not solve this problem, 
but it illustrates a bigger picture. The current relationship with the 
federal government is not doing all it can to help Indigenous Peo-
ples. Granting them the power to arrest and prosecute all criminals 
at least allows Indigenous Peoples to protect their own people. 

D.  Eradicating the Confusion 

McGirt is a step towards solving the jurisdiction problem on 
reservation lands, but the confusion surrounding who has jurisdic-
tional rights for crimes committed on Indigenous lands still persists 
due to past judicial decisions. Oliphant was a big blow for tribal ju-
risdiction rights and this trend was continued in Duro v. Reina.140 
Duro held that Indian tribes may not assert criminal jurisdiction 
over a nonmember Indian.141 Duro was not well-received because it 
“created a jurisdictional void in which neither tribes, nor states, nor 
the federal government had the authority to try non-member Indi-
ans for misdemeanors committed on tribal lands.”142 The rights of 
Indigenous tribes to conduct their own criminal affairs was further 

 
 136. Gary Davis, Tribal Sovereignty: Good for Indian Country’s Economy, Good for America’s 
Economy, THE HILL (Dec. 22, 2017, 9:00 AM), https://thehill.com/blogs/congress-blog/ju-
dicial/366000-tribal-sovereignty-good-for-indian-countrys-economy-good-for. 
 137. Tribal Governance, supra note 134. 
 138. JILL FLEURY DEVOE ET AL., U.S. DEP’T OF EDUC., STATUS AND TRENDS IN THE 

EDUCATION OF AMERICAN INDIANS AND ALASKA NATIVES iii (2008), https://nces.ed.gov/ 
pubs2008/2008084_1.pdf. 
 139. Id. 
 140. Radon, supra note 132, at 1293. 
 141. Duro v. Reina, 495 U.S. 676, 688 (1990). 
 142. Radon, supra note 132, 1293–94. 
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weakened in Nevada v. Hicks where tribal courts did not have juris-
diction to adjudicate tort claims arising from state officials’ exami-
nation of on-reservation lands for evidence of an off-reservation 
crime.143 This weakened the status of tribes as Hicks allowed states 
to interfere with what little tribal sovereignty was left.144 

These cases have not helped Indigenous Peoples. Not only 
have the cases created more confusion in the jurisdictional process 
of evaluating crimes committed on reservation land, but they have 
continually stripped Indigenous Peoples of the ability to conduct 
their own criminal affairs. The fact that jurisdictional rights are con-
stantly reexamined should demonstrate that allowing tribal courts 
to prosecute crimes on their own land would solve much of this con-
fusion. McGirt is a step towards solving the jurisdiction problem on 
reservation lands, but the confusion has gone on for far too long. 

VI. CONCLUSION  

 McGirt was a major victory for Indigenous rights, as it helps 
restore the rights of Indigenous Peoples that have been taken away 
through treaties and other disputes since the Trail of Tears. The 
decision not only helps Indigenous Peoples reduce and prosecute 
crime on their land, but also “will . . . enhance the [Creek] Nation’s 
ability to offer robust governmental programs and services through-
out the Reservation.”145 Indigenous Peoples, particularly Indige-
nous women, have constantly been plagued by some of the highest 
crime rates in the United States.146 McGirt allows Indigenous Peo-
ples to regain tribal sovereignty and administer justice for crimes 
committed on its land. 

 McGirt was a step in the right direction for restoring tribal 
sovereignty, but the jurisdictional confusion still remains. Indige-
nous Peoples have, for the most part, received the short end of the 
stick in Supreme Court jurisprudence. Since the Trail of Tears, In-
digenous Peoples have continuously had their rights stripped away. 
Cases like Montana v. United States have even eliminated Indigenous 
Peoples’ rights to regulate non-Indigenous affairs on reservation 

 
 143. Nevada v. Hicks, 533 U.S. 353, 368 (2001). 
 144. Radon, supra note 132, 1294. 
 145. Milihiser, supra note 49. 
 146. Washburn, supra note 129, at 787. 
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land owned by nonmembers of the Tribe.147 McGirt does not solve 
every issue as each Indigenous tribe is sovereign and a one-size-fits-
all solution is likely not feasible.148 Flexibility also must be key as the 
needs, sizes, and priorities of individual tribes can rapidly change.149 
What McGirt hopefully leads to is greater cooperation between 
states and tribes. In a joint statement after McGirt, the state of Okla-
homa and five First Nation tribes recognized that the decision set 
the framework for a shared jurisdiction that will preserve the sover-
eign interests of all parties.150 This is the message that needs to be 
further instilled. McGirt is a great step forward, but the jurisdictional 
scheme remains confusing and still does not alleviate the issues of 
high crime that occur on reservations around the country. Indige-
nous Peoples have lost rights, and the current court system does 
little to allow them autonomy in their affairs. The best way to create 
this autonomy would be to help restore those rights by expanding 
tribal sovereignty. 

 
 

 
 147. Montana v. United States, 450 U.S. 544, 565 (1981). 
 148. Harper, supra note 86. 
 149. Id. 
 150. McGirt, 140 S. Ct. at 2482. 


