
005_MAYNARD_PUBLISH.DOCX (DO NOT DELETE) 5/31/21 7:45 AM 

 

757 

STOP THE PRESSES: POLICE CAN ARREST 
JOURNALISTS ON THEIR OWN WHIMS WITH THE 

PROTECTION OF THEIR BROAD PROBABLE CAUSE 
DEFENSE TO RETALIATORY ARREST CLAIMS 

JENNY MAYNARD† 

I. INTRODUCTION 

n May 29, 2020, police officers arrested a CNN news crew dur-
ing a live television broadcast covering protests in the wake of 

George Floyd’s murder.1 While this is certainly not the first occur-
rence of journalists being arrested in the scope of their employ-
ment, it is one of the few events that drew national attention to this 
issue.2 Discussion of police power, especially in recent years, is not 
uncommon.3  

In general, police enjoy fairly broad individual autonomy 
when making arrests.4 The limit on this power, however, is 

 

 †  Jenny Maynard is a J.D. Candidate at Wake Forest University School of Law grad-
uating in May 2021. She is an editorial staff member on the Wake Forest Journal of Law & 
Policy. Jenny earned a B.A. in American History and a B.A. in Political Science at the Uni-
versity of North Carolina at Chapel Hill in 2017. She would like to thank her family for their 
constant support, especially her sister, Annie, who is a member of the press and drew her 
attention to this topic.  
 1. Jason Hanna & Amir Vera, CNN Crew Released from Police Custody After They Were 
Arrested Live on Air in Minneapolis, CNN (May 29, 2020, 8:19 PM), https://www.cnn.com/ 
2020/05/29/us/minneapolis-cnn-crew-arrested/index.html. 
 2. See id. 
 3. See Hannah Pugh et al., Preventing Police Use of Excessive Force, REG. REV. (June 13, 
2020), https://www.theregreview.org/2020/06/13/preventing-police-excessive-force; 
Tobi Thomas et al., Nearly 1,000 Instances of Police Brutality Recorded in US Anti-racism Protests, 
GUARDIAN (Oct. 29, 2020, 11:00 AM), https://www.theguardian.com/us-news/2020/oct/ 
29/us-police-brutality-protest; Dakin Andone, In One Week There Were At Least 9 Instances of 
Police Using Excessive Force Caught on Camera, CNN (June 8, 2020, 5:05 PM), https://www.cnn 
.com/2020/06/06/us/police-excessive-force-us-protests/index.html.  
 4. See Samuel W. Wardle & Kevin T. Shook, Right to Report: Guidance for Journalists 
Covering Protests, LEXOLOGY (June 4, 2020), https://www.lexology.com/library/detail.aspx? 
g=82436cc6-cc31-4080-878b-fc93b00a5c9d (discussing both journalists’ and police officers’ 
rights). 

O 
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somewhat blurry when it comes to arresting journalists.5 Because 
this country values, if not reveres, freedom of the press as an essen-
tial component of our democracy, anything that threatens this 
right—a right that is so important that the Constitution lists it first—
may be considered a threat to democracy.6 Arresting journalists may 
pose such a threat.7 Unfortunately, the Supreme Court affirmed a 
broad defense to police when making arrests: if there is probable 
cause that an individual has committed a crime, the police are per-
mitted to make an arrest.8 This defense applies in the context of any 
retaliatory arrest claim brought by a journalist against a police of-
ficer.9 As a result, the press is another group subject to the sweeping 
powers of law enforcement.10 

In the past decade, social unrest has increased, largely due 
to racial injustice, the debate over civil rights, and concerns over the 
rapidly changing environment, resulting in increased political pro-
testing.11 Police and press both cover protests—in different capaci-
ties, of course.12 Press attend protests to provide news coverage, and 
while the police’s role at protests is up for debate, police depart-
ments contend that officers are there to preserve and restore or-
der.13 Journalists do not need credentials to work in a public space 
because they have the right to be present in public spaces.14 When 
police and press cross paths at protests, the encounters often end 
poorly for the press; journalists may be arrested or stripped of the 

 
 5. See id. 
 6. John Rash, Attack on News Media is an Attack on Democracy, STAR TRIB. (June 5, 2020, 
10:11 PM), https://www.startribune.com/attack-on-news-media-is-an-attack-on-democracy 
/571061092. 
 7. Id. 
 8. See Nieves v. Bartlett, 139 S. Ct. 1715, 1722–23, 1725 (2019). 
 9. See Morse v. S.F. Bay Area Rapid Transit Dist. (BART), No. 12-CV-5289 JSC, 2014 
WL 572352, at *8 (N.D. Cal. Feb. 11, 2014). 
 10. See Wardle & Shook, supra note 4. 
 11. Political Protests Have Become More Widespread and More Frequent, ECONOMIST (Mar. 
10, 2020), https://www.economist.com/graphic-detail/2020/03/10/political-protests-
have-become-more-widespread-and-more-frequent (describing that the number of mass 
protests has increased by 11.5% on average per year globally since 2009). 
 12. REPORTERS COMM. FOR FREEDOM OF THE PRESS, POLICE, PROTESTORS, AND THE 

PRESS 2 (2020) [hereinafter REPORTERS COMM.]. 
 13. See Maggie Koerth & Jamiles Lartey, Why So Many Police Are Handling the Protests 
Wrong, MARSHALL PROJECT (June 1, 2020), https://www.themarshallproject.org/2020/ 
06/01/why-so-many-police-are-handling-the-protests-wrong. 
 14. Jonathan Peters & Peter Sterne, ‘Put the Camera Down’, COLUM. JOURNALISM REV., 
https://www.cjr.org/special_report/covering-protests-threats-press-freedom-tracker.php. 
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ability to do their jobs—that is, to report the news.15 For example, 
in 2011, the New York Police Department used press cards to delib-
erately identify and corral journalists before conducting a mass ar-
rest of protestors.16 In the 2014 Ferguson riots, police arrested many 
journalists, one of which was a photographer for Getty Images, a top 
source for photographs worldwide.17 Officers claimed they could 
not tell the difference between journalists and protestors.18 

In 2017, half of all press freedom incidents, including arrests 
of and attacks on journalists and searches and seizures of newsgath-
ering equipment, occurred at protests.19 That same year, six out of 
the twenty journalists arrested in the United States were covering 
Dakota Access Pipeline protests and nine more were arrested while 
covering protests at Trump’s inauguration—meaning seventy-five 
percent of journalist arrests in 2017 occurred at a protest.20 Tension 
between police and the press increased in 2020.21 By June of 2020, 
there were 192 reports of journalists being attacked by police, ac-
cording to the US Press Freedom Tracker.22 The 2020 attacks range 
from physical attacks involving tear gas, rubber bullets, and concus-
sive grenades, to arrests and beyond.23 Though journalists arrested 
at protests are usually released and charges against them are 
dropped, their arrests send a “chilling message” concerning free 
speech.24 Additionally, journalists can, and sometimes do, assert re-
taliatory arrest claims against the police; however, these claims are 
usually unsuccessful because police officers only need probable 
 
 15. See Koerth & Lartey, supra note 13. 
 16. Dominic Rushe, Occupy Wall Street: NYPD Attempt Media Blackout at Zuccotti Park, 
GUARDIAN (Nov. 15, 2011, 11:25 PM), https://www.theguardian.com/world/2011/nov/ 
15/occupy-journalists-media-blackout. 
 17. Brian Stelter, 6 More Journalists Arrested in Ferguson Protests, CNN (Aug. 19, 2014, 
8:31 PM), https://www.cnn.com/2014/08/19/us/ferguson-journalists-arrested/index. 
html. 
 18. Id. 
 19. REPORTERS COMM., supra note 12, at 2.  
 20. Peters & Sterne, supra note 14. 
 21. See Poppy Noor, Teargassed, Beaten Up, Arrested: What Freedom of the Press Looks Like 
in the US Right Now, GUARDIAN (June 6, 2020, 2:00 PM), https://www.theguardian.com/us-
news/2020/jun/06/george-floyd-protests-reporters-press-teargas-arrested. 
 22. Id. 
 23. Id. 
 24. Evan Popp, Coalition: Supreme Court Should Hold that Probable Cause Doesn’t Bar Claims 
of First Amendment Retaliatory Arrest, REPORTERS COMM. FOR FREEDOM OF THE PRESS (Oct. 12, 
2018), https://www.rcfp.org/coalition-supreme-court-should-hold-probable-cause-doesnt-
bar-claim (this article was updated to reflect the Supreme Court’s decision in Nieves v. Bart-
lett, 139 S. Ct. 1715 (2019), rendered on May 28, 2019). 
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cause to make an arrest.25 However, even if journalists are not ar-
rested at protests, the physical attacks inhibit them from doing their 
job.26 

This Comment analyzes the police’s power over the press via 
its treatment of journalists and the probable cause standard as a 
broad defense to retaliatory arrest. It further discusses the implica-
tions of this power in the context of current and historical events 
and demonstrates the chilling effect police power can have on jour-
nalism. 

II. BACKGROUND 

Journalists have several critical rights when it comes to cov-
ering protests.27 First, journalists have a qualified First Amendment 
right to record what occurs at protests in public spaces, including 
police activity.28 Second, members of the press do not need creden-
tials to work in a public space.29 Third, journalists have Fourth 
Amendment protection against unreasonable searches and sei-
zures,30 which the Supreme Court expanded in 2014 when it held 
that police normally may not search a cell phone seized from an 
arrestee without a warrant.31 This protection is further expanded 
under the Privacy Protection Act, a federal law requiring police of-
ficers to get a subpoena, instead of search warrant, to search or seize 
a journalist’s work product and equipment.32 These seemingly 
strong legal protections of journalists appear to be extensive and 
broad. However, case law paints a different picture.33 

A. The Basis for Probable Cause as a Defense to 
Retaliatory Arrest Claims Under Nieves v. Bartlett 

Journalists arrested in their line of work may bring retalia-
tory arrest claims under 42 U.S.C. § 1983 Civil Action for 

 
 25. Id. 
 26. See Noor, supra note 21. 
 27. See REPORTERS COMM., supra note 12, at 2. 
 28. Id. at 2–3. 
 29. See id. at 2–3, 5. 
 30. Id. at 4. 
 31. Id. at 6. 
 32. See id. at 7; see also Privacy Protection Act of 1980, 42 U.S.C. § 2000aa. 
 33. See, e.g., Nieves v. Bartlett, 139 S. Ct. 1715, 1722, 1724 (2019). 
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Deprivation of Rights and the First Amendment.34 To assert a suc-
cessful retaliatory arrest claim, a journalist must show: (1) that the 
official acted with a retaliatory motive, (2) the journalist was in-
jured, and (3) the official’s motive was a but-for cause of the jour-
nalist’s injury.35 The journalist must establish a “causal connection” 
between the government and defendant’s “retaliatory animus.”36 
Law enforcement can assert probable cause as a defense in order to 
defeat a retaliatory arrest claim.37 To defeat this defense, the plain-
tiff in a retaliatory arrest claim must plead and prove the absence of 
probable cause for the arrest.38 There is a narrow exception to this 
rule in circumstances where officers have probable cause to make 
an arrest but exercise their discretion not to do so.39 In those cases, 
the Court claims “an unyielding requirement to show the absence 
of probable cause could pose ‘a risk that some police officers may 
exploit the arrest power as a means of suppressing speech.’”40 This 
subsection will demonstrate the implication of the broad Nieves v. 
Bartlett holding by analyzing the apparent deference courts give to 
police officers based on the expansive evidence that courts consider 
“probable cause” to make an arrest. 

In 2019, the Supreme Court affirmed the strength of police 
power against retaliatory arrest claims in Nieves v. Bartlett by agree-
ing with the defendant police officer’s probable cause defense.41 In 
Nieves, the plaintiff was arrested during a sports festival and later 
initiated a retaliatory arrest claim, alleging he was arrested for yell-
ing at a police officer, which infringed on his First Amendment 
right to free speech.42 The police officer successfully asserted a 
probable cause defense.43 A successful probable cause defense 
shows that the arrest would have happened even without a retalia-
tory motive.44 Additionally, Nieves requires a plaintiff who cannot 

 
 34. REPORTERS COMM., supra note 12, at 4; see also 42 U.S.C. § 1983. 
 35. Nieves, 139 S. Ct. at 1722. 
 36. Id. (citing Hartman v. Moore, 547 U.S. 250, 259 (2006)). 
 37. Id. at 1724. 
 38. Id. 
 39. Id. at 1727. 
 40. Id. (quoting Lozman v. Riviera Beach, 138 S. Ct. 1945, 1953 (2018)). 
 41. Id. at 1728.  
 42. Id. at 1720. 
 43. Id. at 1723, 1728. 
 44. Id. at 1723. 
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prove probable cause to prove comparison-based evidence.45 Spe-
cifically, the plaintiff must “present[] objective evidence that he was 
arrested when otherwise similarly situated individuals not engaged 
in the same sort of protected speech had not been [arrested].”46 

The plaintiff in Nieves argued that the third element of § 
1983 retaliatory arrest, that the police officer’s motive was a but-for 
cause of the arrest, was not inherently complex.47 The plaintiff as-
serted that the “factfinder simply must determine whether the of-
ficer intended to punish the plaintiff for the plaintiff’s protected 
speech.”48 The Nieves Court was leery of this argument, asserting 
that the approach was far too simplified and that the plaintiff failed 
to “account for the fact that protected speech is often a legitimate 
consideration when deciding whether to make an arrest, and disre-
gards the resulting causal complexity previously recognized by this 
Court.”49 The Court further reasoned that plaintiff’s argument dis-
poses of the need for any threshold showing and instead looks di-
rectly to the intent of the officers, which the Court has almost uni-
formly rejected to do in the Fourth Amendment context.50 
Additionally, the Court defended its position by providing that it 
has long “taken the view that evenhanded law enforcement is best 
achieved by the application of objective standards of conduct, ra-
ther than the subjective state of mind of the officer.”51 In fact, the 
Court stated that the officer’s state of mind in making an arrest is 
simply “irrelevant” and provides “no basis for invalidating an ar-
rest.”52 

The Court based much of its opinion on its perception of 
how police officers should, and therefore presumably do, act.53 Be-
cause police officers’ line of work requires them to make split-sec-
ond decisions in “circumstances that are tense, uncertain, and rap-
idly evolving,” the Court assumes they are trained to act 
objectively.54 Police officers in the United States make nearly 29,000 

 
 45. Id. at 1727; id. at 1737 (Sotomayor, J., dissenting). 
 46. Id. at 1727 (majority opinion). 
 47. Id. at 1724. 
 48. Id. 
 49. Id. 
 50. Id. 
 51. Id. at 1725. 
 52. Id. (quoting Devenpeck v. Alford, 543 U.S. 146, 153, 155 (2004)). 
 53. See id. (quoting Devenpeck, 543 U.S. at 155). 
 54. Id. (quoting Graham v. Connor, 490 U.S. 386, 397 (1989)).  
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arrests every day; in order for officers to perform their duties with-
out worry that they will be sued, their conduct has to be reviewed 
under objective standards of reasonableness.55 Additionally, the 
Court argues that protected speech is often a legitimate considera-
tion in deciding when to make an arrest.56 In fact, a suspect’s speech 
could convey vital information, especially if it indicates that he is 
ready to cooperate or, on the other hand, that he presents a contin-
uing threat.57 The officer in the Nieves case testified that the plain-
tiff’s speech indicated the latter based on a combination of the tone 
and content of his speech, his combative posture, and apparent in-
toxication.58 This officer’s testimony was enough to constitute prob-
able cause to arrest the plaintiff.59 Probable cause should generally 
defeat a claim of retaliatory arrest based on speech protected by the 
First Amendment.60 

The Court provided that evidence of this kind—evidence 
that will prove probable cause—should be obviously present or ab-
sent in every retaliatory arrest case.61 The absence of probable cause 
evidence itself provides weighty evidence that the arresting officer’s 
animus caused the arrest.62 While this is a fairly black-and-white or 
surface-level approach to probable cause, it dictates the standard 
that all courts in the nation apply to retaliatory arrest claims. 

B. Journalists’ Retaliatory Arrest Claims 

Like the plaintiff in Nieves, journalists bringing retaliatory ar-
rest claims must overcome a police officer’s probable cause de-
fense.63 Retaliatory arrest law in the journalism context is largely un-
decided because the increase in journalist arrests is a fairly recent 
phenomenon.64 This subsection focuses on a few cases in which a 
decision on a journalist’s retaliatory arrest claim has been reached. 

 
 55. Id.  
 56. Id. at 1724. 
 57. Id. 
 58. Id. 
 59. Id. at 1728. 
 60. Id. at 1726. 
 61. Id. at 1718. 
 62. Id. 
 63. See e.g., Morse v. S.F. Bay Area Rapid Transit Dist. (BART), No. 12-CV-5289 JSC, 
2014 WL 572352, at *1 (N.D. Cal. Feb. 11, 2014) 
 64. See Popp, supra note 24; see also Sergei Klebnikov, Journalists Targeted While Covering 
Protests: 328 Press Freedom Violations And Counting, FORBES (June 6, 2020, 1:32 PM), 
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The bar for what is considered “probable cause” is demon-
stratively low.65 In 2014, the Northern District of California decided 
a case in which a photojournalist was arrested while photographing 
a protest in response to the killing of two men by police on a Bay 
Area Transport (“BART”) platform.66 The photojournalist was ar-
rested for blocking a BART platform and “forcing BART patrons to 
walk around [him],” in violation of California Penal Code Section 
369(i), which provides that persons must not “interfere with, inter-
rupt, or hinder the safe and efficient operation of any . . . train.”67 
Such persons who violate this law are guilty of a misdemeanor.68  

The protest was one of many BART protests the journalist 
had covered during his career.69 The journalist was known for pub-
lishing negative facts and critical commentary of BART police offic-
ers, including accusations that a BART officer attempted to cover 
up the murder of one of their victims, and that the murder was a 
part of a larger pattern of BART officers killing individuals.70 Addi-
tionally, the journalist published an article calling BART officers 
“out of control–acting more like a racist, murdering gang than a 
professional police force.”71 The journalist alleged that the infor-
mation in his publications was “embarrassing” to BART and thus 
resulted in his alleged retaliatory arrest.72 The arresting officers had 
read some of the articles and were otherwise familiar with the jour-
nalist due to some previous cordial encounters at protests.73 Never-
theless, the Northern District of California found that the journalist 
did not provide enough evidence to demonstrate a material factual 
dispute as to whether the officer had probable cause to arrest him 

 
https://www.forbes.com/sites/sergeiklebnikov/2020/06/04/journalists-targeted-while-
covering-protests-279-press-freedom-violations-and-counting/#6c56e9fa184f. 
 65. See Popp, supra note 24 (explaining the view of The Reporters Committee, which 
joined the National Press Photographers Association’s effort to protect First Amendment 
defenses against probable cause arrests, that “[i]f probable cause were all that were needed 
to bar a First Amendment claim, then officials would be able to retaliate against members 
of the press with impunity”). 
 66. Morse, 2014 WL 572352, at *1. 
 67. Id. at *12; see also CAL. PENAL CODE § 369i (West 2021). 
 68. CAL. PENAL CODE § 369i. 
 69. Morse, 2014 WL 572352, at *1. 
 70. Id. at *1–2. 
 71. Id. at *2. 
 72. Id. 
 73. Id. at *2–3. 
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and ultimately granted the officer’s motion for summary judg-
ment.74 

More recent decisions involving journalists cite Nieves.75 In 
2019, a photojournalist was arrested at the scene of an accident; of-
ficers had been informed that the journalist was not a member of 
the media and asked the photojournalist to leave because he lacked 
government-issued media credentials, but he did not comply.76 The 
photojournalist had been arrested on numerous previous occa-
sions.77 During his arrest, the officers seized his camera, which was 
owned by the plaintiff in the case, American News and Information 
Services.78 The officers argued that the photographer’s failure to 
abide by their order to leave the scene made it “reasonably arguable 
that there was probable cause” to arrest the photographer.79 The 
court cited Nieves in establishing the standard for the claim: “[t]he 
plaintiff pressing a retaliatory arrest claim must plead and prove the 
absence of probable cause for the arrest,” and determined that the 
exception to the no-probable-cause requirement did not apply.80 

In 2020, the Seventh Circuit affirmed the probable cause de-
fense in yet another case involving a journalist.81 The reporter was 
on his motorized bike photographing a traffic stop in what he dis-
covered was an undercover police-run prostitution ring when the 
police told him to stop.82 The reporter left and the officers decided 
to arrest him for “obstructing a police investigation,” even after he 
had already turned to leave.83 The police were afraid that, because 
of the reporter’s previous animus toward the department’s police 
officers, he might post pictures on social media and reveal the 
“sting” operation, creating danger for the undercover officers on 
the job.84 The officers followed the reporter for three blocks until 

 
 74. Id. at *13. 
 75. See e.g., Novak v. City of Parma, 932 F.3d 421 (6th Cir. 2019). 
 76. Am. News & Info. Servs., Inc. v. Gore, 778 F. App’x. 429, 431 (9th Cir. 2019). 
 77. Id. 
 78. Id. 
 79. Id. 
 80. Id. at 430–31.  
 81. Lund v. City of Rockford, 956 F.3d 937, 941 (7th Cir. 2020). 
 82. Id. at 941–42. 
 83. Id. at 942.  
 84. Id. 
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they saw him driving the wrong way on a one-way street and arrested 
him for driving the wrong way.85  

In his retaliatory arrest claim, the journalist claimed that he 
was not arrested for driving the wrong way but instead was arrested 
because he opposed and criticized the police, resting his argument 
on the fact that he said “[g]oodbye officers” when riding away.86 
Both of the arresting officers were familiar with the journalist, his 
employer, and some of his previous anti-police speech.87 The court 
found that the journalist had not presented sufficient objective evi-
dence that would allow him to “slip” into the narrow exception to 
the rule, which dictates that probable cause defeats a retaliatory ar-
rest claim.88 In its decision, the Seventh Circuit stated that the Nieves 
holding definitively decided this case because, at the time of the 
journalist’s arrest, the officers had probable cause to arrest him for 
driving the wrong way on a one-way street.89 The journalist later 
filed a motion to dismiss all of the charges against him.90 The day 
the court was scheduled to hear the motion, the state attorney filed 
a bare nolle prosequi to dismiss all of the charges.91 A bare nolle prose-
qui, which does not state the reasons behind it, did not establish that 
the proceedings were terminated in the journalist’s favor.92 

In deciding this case, the Seventh Circuit cited the Nieves re-
quirement that a plaintiff must show objective evidence that he was 
arrested when other similarly situated individuals were not.93 The 
journalist in Lund v. City of Rockford argued that the Nieves rule is not 
rigid.94 The Seventh Circuit agreed only to the extent that the rule 
does not limit the type of evidence allowed.95 For example, admis-
sions may be enough to allow a retaliatory arrest claim to proceed.96 
The court is explicit that there is no practical way to predict every 
factual scenario that might meet the Nieves “objective evidence 

 
 85. Id. 
 86. Id. 
 87. Id. 
 88. Id. at 945. 
 89. Id. at 944. 
 90. Id. at 943. 
 91. Id. 
 92. Id. at 949. 
 93. Id. at 945. 
 94. Id. 
 95. Id. 
 96. Id. 
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standard,” so it instead must consider each set of facts as they are 
presented and determine if the facts provide objective proof of re-
taliatory treatment.97 Because the Seventh Circuit agreed with the 
officers that driving the wrong way on a one-way street was probable 
cause to arrest the journalist, and agreed that the journalist in Lund 
was unable to provide the required comparison-based objective ev-
idence to fall into the narrow exception to the probable cause de-
fense, the journalist’s retaliatory arrest claim failed, and the court 
subsequently granted summary judgement for the police officers.98 

III. ANALYSIS 

This section discusses the potential effect of an unsuccessful 
retaliatory arrest claim on individual journalists themselves and free 
speech. It also discusses what happens when journalists are arrested 
but the arrest does not amount to any real legal consequences, and 
when journalists have encounters with police but are never arrested. 
Finally, this section demonstrates both how the broad possibilities 
for what is considered “probable cause” to arrest a journalist and 
the difficulty to “slip” into its only exception have tangible legal con-
sequences, and the more general consequences on journalists that 
ultimately result in “chilled” free speech and other First Amend-
ment rights. 

A. Probable Cause is a Low Bar for Police Officers to 
Meet, and Has Sweeping Effects 

The probable cause defense provided in Nieves is as easy of a 
defense to raise as it is for police officers to win on, particularly 
against journalists raising retaliatory arrest claims.99 The Nieves 
Court hoped to limit or reduce the number of frivolous lawsuits 
against the police in holding that individuals cannot claim they 
were arrested in retaliation for exercising First Amendment rights 
if the police had a lawful reason to arrest them.100 Journalists ar-
rested in their line of work are most often arrested at protests or 

 
 97. Id. 
 98. Id. at 949. 
 99. JW August, Arrested as Payback for What You Said? Try to Prove It, CALIFORNIANS 

AWARE (June 4, 2019), https://www.calaware.org/arrested-as-payback-for-what-you-said-try-
to-prove-it. 
 100. Id. 



005_MAYNARD_PUBLISH.DOCX (DO NOT DELETE) 5/31/21  7:45 AM 

768        WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:4 

when covering potentially exploitative police activity.101 Given the 
low bar of probable cause and the increasingly volatile relationship 
between police officers and civilians,102 it is difficult to believe that 
the Nieves holding will only have the effect of limiting frivolous law-
suits against police. Some even argue that the holding requires be-
lieving that police are never vindictive or never act in a retaliatory 
manner.103 Regardless of whether one agrees with that sentiment or 
not, journalist arrests and subsequent unsuccessful retaliatory arrest 
claims demonstrate that the Nieves holding allows police officers to 
arrest journalists without worrying about the consequences of in-
fringing on free speech.104 

Overall, the number of retaliatory arrest claims from jour-
nalists is fairly small.105 Not only is retaliatory arrest a difficult claim 
to make, some journalists never bring claims because the officers 
drop the charges sometime after they have made the arrest.106 After 
dropping charges, technically there are no “legal consequences” of 
the interaction.107 This naturally makes one question why police of-
ficers even bother arresting journalists in the first place if they are 
just going to drop the charges. It is arguable that the arrest is solely 
to inhibit journalists from obtaining information or documenting 
potentially damning police activity.108 Nonetheless, the lack of legal 
consequences makes it understandable why many arrested journal-
ists would not want to expend the time, energy, and cost that litiga-
tion requires just for police officers to get a slap on the wrist.109 On 
the other hand, it is also understandable that some journalists seek 
the vindication that a successful retaliatory arrest claim could pro-
vide.110 Unfortunately, the infrequency of success in retaliatory 

 
 101. See Morse v. S.F. Bay Area Rapid Transit Dist. (BART), No. 12-CV-5289 JSC, 2014 
WL 572352, at *1 (N.D. Cal. Feb. 11, 2014); Am. News & Info. Servs., Inc. v. Gore, 778 F. 
App’x. 429, 431 (9th Cir. 2019); Lund, 956 F.3d at 941. 
 102. See Pugh et al., supra note 3; Thomas et al., supra note 3; Andone, supra note 3. 
 103. See John S. Clayton, Policing the Press: Retaliatory Arrests of Newsgatherers after Nieves v. 
Bartlett, 120 COLUM. L. REV. 2275, 2299 (2020). 
 104. See generally id. 
 105. REPORTERS COMM., supra note 12, at 3. 
 106. See Popp, supra note 24. 
 107. Id. 
 108. See id.  
 109. Id. 
 110. Id. 
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arrest claims probably makes journalists more reluctant to file such 
claims.111 

Possible legal consequences that are personal to the journal-
ist are not the only consequences of a dropped arrest.112 The Morse, 
Lund, and American News cases provide examples of journalists who 
were unsuccessful in their retaliatory arrest claims.113 However, 
those who have been successful with such claims still face other, 
non-legal repercussions.114 In Higginbotham v. City of New York, a jour-
nalist was photographing a 2011 Occupy Wall Street protest when 
he was asked by police officers to descend from his perch on a tele-
phone booth.115 The journalist was documenting the arrest of a pro-
testor when the officers asked him to get down.116 The officers sub-
sequently pulled the journalist down from the booth, causing him 
to drop his camera.117 The journalist won his retaliatory arrest claim 
because he fell into the probable cause exception in which compar-
ison-based objective evidence demonstrated that he was the only 
person in the vicinity with a recording device who was arrested; how-
ever, he suffered losses in other areas.118 For one, his video camera 
was damaged as a direct result of the physical interaction with police 
officers.119 Additionally, his arrest resulted in international press 
coverage, so some news outlets stopped working with him, causing 
a significant loss in income.120 Although Higginbotham won his 
case, he still suffered substantial professional loss because the police 
officers were able to arrest him knowing they had a broad defense 
to any possible claims against them.121 

Another journalist arrested at an assembly prevailed in his 
retaliatory arrest claim (called “false arrest” in the opinion, brought 
under § 1983) and suffered other, non-legal consequences.122 The 

 
 111. See id. 
 112. Id.  
 113. See Morse v. S.F. Bay Area Rapid Transit Dist. (BART), No. 12-CV-5289 JSC, 2014 
WL 572352, at *1 (N.D. Cal. Feb. 11, 2014); Am. News & Info. Servs., Inc. v. Gore, 778 F. 
App’x. 429, 431 (9th Cir. 2019); Lund v. City of Rockford, 956 F.3d 937, 941 (7th Cir. 2020). 
 114. Higginbotham v. City of New York, 105 F. Supp. 3d 369, 372 (S.D.N.Y. 2015). 
 115. Id. 
 116. Id. 
 117. Id. 
 118. Id. at 372, 381. 
 119. Id. at 372. 
 120. Id. 
 121. Id. 
 122. Iacobucci v. Boulter, 193 F.3d 14, 18 (1st Cir. 1999). 
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journalist in Iacobucci v. Boulter was arrested at a town hall meeting 
where he was filming for a weekly cable television news program, a 
task he had permissively performed numerous times before.123 After 
rightfully refusing to cease filming, police officers grabbed 
Iacobucci’s camera and arrested him.124 By the time he got his cam-
era back from the police, his videotape of the meeting was partially 
erased—it no longer contained any images and the soundtrack was 
barely audible.125 Not only was this evidence he could have used 
against the police in a retaliatory arrest claim against them, it was 
also work product that the police had no right to destroy.126 

For the countless arrested journalists who did not or have 
not yet brought claims, perhaps the most worrisome consequence 
of their arrest is not only the direct, potentially deliberate inhibition 
of their job, but also the interruption of the news, which is a jour-
nalist’s public responsibility to provide.127 As CNN stated, “[w]hen 
a journalist is arrested at a protest, the free and fair gathering of 
news is arrested, too.”128 When CNN correspondent Omar Jimenez 
and his crew were taken into custody while covering the George 
Floyd protests in Minneapolis, Minnesota, they were in the middle 
of a live news broadcast.129 The crew was released from police cus-
tody without any charges, but this may be one of the rare cases in 
which the probable cause defense would be unsuccessful in a retal-
iatory arrest claim because the live footage of the arrest shows that, 
just before the arrest, the crew was in a public space, removed 
enough from the protest, and attempting to work with the police to 
move to a better location if necessary.130 

On September 12, 2020, a Southern California Public Radio 
(“KPCC”) reporter was arrested in Los Angeles while attending 

 
 123. Id. at 17–18. 
 124. Id. at 18. 
 125. Id. 
 126. Id. at 27. 
 127. Ellie Williams, Duties & Responsibilities of Journalists, CHRON (June 29, 2018), 
https://work.chron.com/duties-responsibilities-journalists-13252.html. 
 128. Brian Stelter, Arresting Reporters at a Protest Is an Affront to the First Amendment, CNN 

BUS. (May 29, 2020, 2:47 PM), https://www.cnn.com/2020/05/29/media/reporters-arrest-
minneapolis-first-amendment/index.html. 
 129. Id. 
 130. Id. 
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protests and live tweeting about the protests and unrest in the 
city.131 Online, people were following her constant stream of tweets 
about the ongoing events when they came to an abrupt halt.132 Fol-
lowers later learned that the KPCC reporter was tackled to the 
ground and arrested after Los Angeles County Sheriff’s officials said 
that she “didn’t have the proper credentials” identifying her as press 
(which are not required) and was not heeding their commands to 
stay back.133 She was charged with obstruction of justice and inter-
fering with a lawful arrest.134 

These are only a few of the anecdotes of the many journalists 
who have been arrested in their line of work.135 Because police of-
ficers face very limited, if any, repercussions when they arrest jour-
nalists, and because even if they are sued, they have the easy defense 
of probable cause,136 there is no reason the police officers cannot 
arrest journalists at their own whims. Simply put, police officers 
likely will not be held accountable.  

B. Journalist’s Encounters with Police that Didn’t Lead to 
Arrest, but Still Send a Chilling Message Concerning 
Free Speech 

Because police officers are not disincentivized to arrest 
members of the press,137 it follows that they are not disincentivized 
to take other adverse action against the press. The result is not the 
same for all journalists that have encounters with police.138 Some 
are arrested as the journalists in Morse, Lund, and American News 

 
 131. Matthew S. Schwartz, KPCC Journalist Tackled, Arrested While Trying to Cover L.A. Pro-
test, NPR (Sept. 13, 2020, 3:44 PM), https://www.npr.org/2020/09/13/912479498/kpcc-
journalist-tackled-arrested-while-trying-to-cover-l-a-protest. 
 132. Id. 
 133. Id. 
 134. Id. 
 135. See e.g., Stelter, supra note 128; Schwartz, supra note 131. 
 136. See generally Nieves v. Bartlett, 139 S. Ct. 1715, 1723–24 (2019) (discussing the de-
fense of probable cause in a retaliatory arrest case). 
 137. See Jemima McEvoy, A Record Number of Journalists Were Arrested in 2020, Most Cover-
ing Racial Unrest, FORBES (Dec. 14, 2020, 3:00 PM), https://www.forbes.com/sites/jem-
imamcevoy/2020/12/14/a-record-number-of-journalists-were-arrested-in-2020-most-cover-
ing-racial-unrest/?sh=489bd69f78a4. 
 138. See Morse v. S.F. Bay Area Rapid Transit Dist. (BART), No. 12-CV-5289 JSC, 2014 
WL 572352, at *7 (N.D. Cal. Feb. 11, 2014); Am. News & Info. Servs., Inc. v. Gore, 778 F. 
App’x. 429, 430 (9th Cir. 2019); Lund v. City of Rockford, 956 F.3d 937, 941–42 (7th Cir. 
2020). 
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were, but others are not.139 Nevertheless, any hostility between po-
lice officers and members of the press in the scope of their job is a 
potential threat to free speech.140 The Nieves holding offers police 
protection that grants them substantial authority to arrest a journal-
ist so long as they have probable cause,141 so it follows that the police 
act as if their power supersedes the First Amendment in any en-
counter with the press. This subsection highlights journalists’ en-
counters with police that do not end in arrest, but nonetheless in-
hibit journalists’ freedom and duty to report to the public.  

Many journalist arrests are made at protests.142 A general 
feeling of unrest is inherent in any protest setting.143 As protests es-
calate, the greater the unrest and the greater the risk that varying 
degrees of violence will erupt.144 Increased violence correlates with 
increased police activity.145 Journalists, who are present to fulfill 
their responsibility of documenting current events and providing 
news to the public, are often caught in the crossfire between protes-
tors and police officers.146 More recently, journalists have described 
their experiences at protests as not only being caught in the cross-
fire between protestors and police officers, but actually feeling tar-
geted by officers.147 As of June 2020, there were 328 press freedom 
violations reported to the US Press Freedom Tracker, which is a col-
laboration of advocacy groups such as the Freedom of the Press 
Foundation and the Committee to Protect Journalists.148 The vast 

 
 139. See Morse v. S.F. Bay Area Rapid Transit Dist. (BART), No. 12-CV-5289 JSC, 2014 
WL 572352, at *7 (N.D. Cal. Feb. 11, 2014); Am. News & Info. Servs., Inc. v. Gore, 778 F. 
App’x. 429, 430 (9th Cir. 2019); Lund v. City of Rockford, 956 F.3d 937, 941–42 (7th Cir. 
2020). 
 140. McEvoy, supra note 137. 
 141. Nieves, 139 S. Ct. at 1715. 
 142. McEvoy, supra note 137. 
 143. See Chicago Protests: Restrictions Imposed After Chaotic Night of Unrest, BBC (Aug. 10, 
2020), https://www.bbc.com/news/world-us-canada-53726957 (describing the Chicago 
protests as “unrest”) [hereinafter Chicago Protests]. 
 144. See Jay Croft, Portland Braces for its 100th Night of Protests, CNN (Sept. 5, 2020, 2:26 
PM), https://www.cnn.com/2020/09/05/us/portland-protests-100-nights/index.html 
(describing that the results of the ninety-nine previous days of protest in Portland, Oregon 
included damaged buildings, injured police and protestors, the arrest of hundreds, and 
increased gun violence). 
 145. See Chicago Protests, supra note 143 (providing that an area in Chicago that experi-
enced looting and confronting police the previous night would have a “heavy police pres-
ence” the following night). 
 146. Klebnikov, supra note 64. 
 147. Id. 
 148. Id. 
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majority of the violations were reportedly perpetrated by law en-
forcement, and in many cases there were strong indications—such 
as video evidence—that the police officer likely knew he was dealing 
with a member of the press.149 

Members of the press are not required to wear any sort of 
credentials identifying them as members of the press.150 In fact, 
even though a press card should discourage police from interfering, 
some journalists believe that wearing credentials makes them more 
susceptible to targeting by police and fear wearing it may lead to 
their arrest.151 This idea has proven to be correct in some in-
stances.152 At the 2011 Occupy Wall Street protests, the New York 
Police Department used press cards to corral journalists before con-
ducting a mass arrest of protestors in Zuccotti Park, preventing 
most reporters from documenting it.153 While being arrested cover-
ing a protest in Dallas, Texas in May 2020, a photojournalist was 
told “[y]eah, yeah. Press, press. You are going to jail!”154 Another 
group of journalists covering protests in Minneapolis in June 2020 
who “had their cameras out, press badges on and were clearly iden-
tifiable as media . . . were hit with pepper spray, concussion gre-
nades, batons, and tear gas by Minnesota State Patrol.”155 The as-
sault resulted in one NBC News journalist being maced in his face 
and camera and needing four stitches.156 When that journalist later 
looked back on the situation to consider what he could have done 
differently, he only thought “[t]he biggest mistake [he] made was 
trusting that the police would recognize the fact that [they] are 
there to document and remain impartial in that situation.”157  

The incidents reported in Minneapolis are not one-off inci-
dents.158 One Los Angeles Times reporter obtained an eye injury after 
she and other journalists were attacked by police in Minneapolis.159 
 
 149. Id. 
 150. Peters & Sterne, supra note 14. 
 151. See id. 
 152. See e.g., id. 
 153. Id.; Rushe, supra note 16. 
 154. Klebnikov, supra note 64. 
 155. Ed Ou (@edouphoto), TWITTER (June 2, 2020, 7:16 PM), https://twit-
ter.com/edouphoto/status/1267958349477249024. 
 156. Id.; Noor, supra note 21. 
 157. Noor, supra note 21. 
 158. Id. 
 159. Carolyn Cole (@Carolyn_Cole), TWITTER (May 31, 2020, 5:17 PM), https://twit-
ter.com/Carolyn_Cole/status/1267203545763381250. 
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She was unable to cover the story as a result of the injury.160 Another 
Los Angeles Times reporter was shot with rubber bullets several times 
in the leg at the same protest.161 According to both the reporters, 
they and other journalists were in an alcove, completely against the 
wall, and at least fifteen feet off the road to allow the police to pass 
when they were attacked.162 Even when journalists think they are 
taking necessary precautions, like staying out of police officer’s line 
of fire, it may not be enough to protect them.163 

Other reporters have sustained more serious injuries, partic-
ularly when police officers at protests are in riot gear and have more 
extensive weaponry.164 A freelance photojournalist wearing press 
credentials was hit in the face with a tracer round at a Minneapolis 
protest in May 2020.165 The foam bullet shattered her protective 
goggles and left her permanently blind in her left eye.166 Another 
reporter for the Chicago Tribune was shot through the window of his 
moving car as he was retreating from a police blockade, resulting in 
stitches.167 In June 2020, in response to the allegedly targeted at-
tacks on journalists in Minneapolis, the American Civil Liberties 
Union (“ACLU”) filed what is thought to be the first lawsuit in the 
country’s history accusing a city in the United States of violating the 
constitutionally mandated freedom of the press.168 The lawsuit is 
ongoing.169 

Minneapolis is not the only city with pervasive police vio-
lence toward journalists.170 Police violence toward journalists was 
prevalent in 2020, particularly at protests in the wake of George 
Floyd’s death.171 In Louisville, Kentucky, a reporter and her camera 

 
 160. Id. 
 161. Noor, supra note 21. 
 162. Id. 
 163. See id. 
 164. Id. 
 165. Josh Verges, Journalist Blinded by Rubber Bullet During Protest Sues Minneapolis Police, 
State Patrol, MERCURY NEWS (June 11, 2020, 4:51 AM), https://www.mercurynews.com/ 
2020/06/11/journalist-blinded-during-protest-sues-minneapolis-police-state-patrol. 
 166. Id. 
 167. Noor, supra note 21. 
 168. Klebnikov, supra note 64. 
 169. Id. 
 170. See e.g., Noor, supra note 21. 
 171. Katelyn Burns, Police Targeted Journalists Covering the George Floyd Protests, VOX (May 
31, 2020, 1:10 PM), https://www.vox.com/identities/2020/5/31/21276013/police-tar-
geted-journalists-covering-george-floyd-protests. 
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crew were shot at by police.172 In Oakland, California, a photojour-
nalist was hit by a rubber bullet in the thigh.173 In Santa Monica, 
California, a reporter and his crew were hit with tear gas.174 In De-
troit, Michigan, several reporters were pepper sprayed, even as one 
showed his press badge to police officers during their chemical as-
sault.175 

The police have no reason to be concerned about infringing 
on First Amendment rights when interacting with the press because 
their power is unchecked even when the interaction leads to an ar-
rest.176 This unchecked power carries over to their general treat-
ment of journalists.177 The result is a blatant disregard not only of 
First Amendment rights but also of the purpose and responsibility 
of the press. 

IV. CONCLUSION 

Given the Nieves holding,178 police officers have no reason to 
think twice before arresting a journalist. The probable cause stand-
ard is demonstratively easy to prove.179 Journalists covering protests 
are at a particularly high risk for arrest and violence from police 
due to the inherently violent nature of protests and the fact that 
protests are often met with force by the police.180 Police violence 
toward civilians is generally increasing, even against those asserting 
their own individual First Amendment rights,181 but one would 
think that the press’s specific, qualified First Amendment right 
would make the press more protected from similar behavior. Un-
fortunately, this is not the case. Instead, journalists are increasingly 
becoming victims of the whims of police officers and their un-
checked powers.182 If the Supreme Court revisits the probable cause 
standard, it should make the standard stricter with regard to jour-
nalist claims so as to increase free speech protection. The standard 
 
 172. Id. 
 173. Id. 
 174. Id. 
 175. Id. 
 176. See generally Klebnikov, supra note 64. 
 177. Id. 
 178. Nieves v. Bartlett, 139 S. Ct. 1715, 1728 (2019). 
 179. See generally id. 
 180. See Noor, supra note 21. 
 181. See Klebnikov, supra note 64. 
 182. Noor, supra note 21. 
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could be probable cause that includes a clear and present threat to 
the safety of the police officers or others. Not only is this a clearer 
standard, but it also precludes the broad and discretionary interpre-
tations of probable cause as applied to the arrest of journalists. Per-
haps this would make police officers think twice before making 
seemingly impulsive arrests of journalists and make it easier for 
journalists to bring successful retaliatory arrest claims. 

 


