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DEATH BY “PROTECTORS”: ENSURING THE HUMAN 
RIGHTS AND FUNDAMENTAL FREEDOMS OF 

AMERICANS AGAINST EXCESSIVE FORCE USED BY 
LAW ENFORCEMENT 

HENNA J. SHAH† 

“If I win and get the money, then the Oakland Police Department is 
going to buy a boys’ home, me a house, my family a house, and a ‘Stop Police 
Brutality Center.’”1 – Tupac Shakur 

I. INTRODUCTION 

n 2020, there were only eighteen days in the United States when 
the police did not kill someone.2 Emerging movements such as 

“Black Lives Matter” and “Say Their Names” have cast a spotlight on 
this issue, advocating for nonviolent civil disobedience in response 
to police brutality in the United States.3 Although the country is 

 

 † Henna J. Shah is a 2021 graduate of Wake Forest University School of Law and is 
a member of the Editorial Staff of the Wake Forest Journal of Law & Policy. She would like to 
thank the Human Rights Officers at the Special Procedures Branch of the United Nations 
Office of the High Commissioner for Human Rights and her mentor, Frédérique Bourque, 
lawyer and Associate Human Rights Officer of the United Nations, for introducing her to 
the field of international human rights. She would also like to thank John H. Knox, Henry 
C. Lauerman Professor of International Law and former United Nations Independent Ex-
pert and Special Rapporteur on human rights and the environment, for his support and 
guidance as she embarks on her career in international human rights law. Most importantly, 
she would like to thank her parents for teaching her to always fight for what she believes 
in—that human rights are not privileges but fundamental rights that must be enjoyed by 
all. 
 1. Gabe Meline, Remembering the Time Tupac Shakur Sued the Oakland Police for $10 Mil-
lion, KQED (June 16, 2016), https://www.kqed.org/arts/11696060/its-tupac-day-in-oak-
land-where-he-once-sued-the-police-for-10-million. 
 2. Police Violence Map, MAPPING POLICE VIOLENCE, https://mappingpolicevio-
lence.org (last visited Feb. 2, 2021). 
 3. See, e.g., About, BLACK LIVES MATTER, https://blacklivesmatter.com/about (last vis-
ited Oct. 2, 2020). 

I 
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known as “the land of the free, and the home of the brave,”4 a ques-
tion arises: How free are Americans really? 

 Police brutality is defined as “the use of excessive and/or un-
necessary force by police when dealing with civilians.”5 The term 
originates from the Industrial Revolution in the 1870s when law en-
forcement physically harmed workers who participated in labor 
strikes.6 These workers were marginalized and typically belonged to 
the lower social and economic classes.7 During these strikes, police 
would brutalize and arrest protesters without cause.8 

 However, even as the economy and labor-employment poli-
cies evolve in the United States, police brutality continues to persist. 
Prior to the events associated with the current public outcry, the 
most significant reports of police brutality occurred during the Civil 
Rights Movement of the 1960s.9 During this time, police used vari-
ous forms of force against protestors, including dogs, beatings, and 
high-pressure water hoses.10 Yet, despite this violent history and the 
legislative aftermath to curb its recurrence, police brutality, primar-
ily against people of African descent, remains a highly contentious 
issue for the United States. 

 To determine what actions constitute police brutality, the 
distinction between “deadly force” and “excessive force” is key. 
“Deadly force” is a “[v]iolent action known to create a substantial 
risk of causing death or serious bodily harm” that may be used in 
“self-defense or in defense of another only if retaliating against an-
other’s deadly force,” whereas “excessive force” refers to “[u]nrea-
sonable force under the circumstances.”11 As such, deadly force 
does not always constitute excessive force. Thus, when law enforce-
ment uses force that exceeds what is necessary to create a safe envi-
ronment, their actions are characterized as “excessive force” or “po-
lice brutality.” 
 
 4. Francis Scott Key, Star Spangled Banner, in SPECIMENS OF AMERICAN POETRY, WITH 

CRITICAL AND BIOGRAPHICAL NOTICES 288–89 (S. G. Goodrich and Co. ed., 1829). 
 5. What is Police Brutality?, THE LAW DICTIONARY, https://thelawdictionary.org/arti-
cle/what-is-police-brutality (last visited Feb. 20, 2021). 
 6. The History of Police Brutality, and What it Means for You, HG.ORG, 
https://www.hg.org/legal-articles/the-history-of-police-brutality-and-what-it-means-for-
you-40344 (last visited Feb. 20, 2021). 
 7. Id. 
 8. Id. 
 9. What is Police Brutality?, supra note 5. 
 10. Id. 
 11. Force, BLACK’S LAW DICTIONARY (11th ed. 2019). 
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 Part II of this Comment examines the constitutionality and 
legality of the use of deadly force by law enforcement under the 
Fourth Amendment, U.S. Supreme Court jurisprudence, and the 
Code of Federal Regulations. Part II also addresses the affirmative 
defense of the qualified immunity doctrine, which protects law en-
forcement officers from lawsuits. Part III analyzes the responsibili-
ties and obligations of the United States under international and 
domestic human rights law and examines how victims of excessive 
force can seek remedy. Part IV discusses the United Nations’ failure 
to launch a Commission of Inquiry in the United States to address 
police brutality and human rights violations of Africans and people 
of African descent. Drawing on this failure, Part V proposes that the 
U.S. Government create a Domestic Commission of Inquiry to in-
vestigate its excessive force laws and practices. 

II. THE CONSTITUTIONALITY AND LEGALITY OF THE USE OF 

DEADLY FORCE BY LAW ENFORCEMENT 

According to the U.S. Department of Defense, “deadly 
force” is “[f]orce that is likely to cause, or that a person knows or 
should know would create a substantial risk of causing, death or se-
rious bodily harm or injury.”12 Deadly force is lawful when a law en-
forcement officer reasonably believes such force is needed. How-
ever, the legal scope of when and how deadly force can be used has 
greatly expanded from its origin in the Fourth Amendment’s Sei-
zure Doctrine.13 In particular, the constitutionality and legality of 
the use of deadly force by law enforcement officers has evolved 
through United States Supreme Court jurisprudence, the Code of 
Federal Regulations, and the application of the qualified immunity 
doctrine. 

 
 
 
 
 
 

 
 12. DoD Directive 5210.56, Arming and the Use of Force (2016). 
 13. See generally Cynthia Lee, Reforming the Law on Police Use of Deadly Force: De-Escalation, 
Preseizure Conduct, and Imperfect Self-Defense, 2018 ILL. L. REV. 629 (2018) (explaining the cur-
rent law on the police use of deadly force and proposing model legislation). 
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A. The Fourth Amendment’s Seizure Doctrine and its 
Evolution under United States Supreme Court 
Jurisprudence 

 The Fourth Amendment of the Constitution is the bedrock 
for protecting people from unreasonable searches and seizures by 
the government.14 Specifically, it states that: 

[t]he right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause, supported 
by Oath or affiliation, and particularly describing the 
place to be searched, and the persons or things to be 
seized.15 

The Fourth Amendment embodies the protection against 
the use of “writs of assistance,” stemming from the experiences of 
the American Colonies.16 Although “writs of assistance” pertained 
mostly to searches and seizures of one’s property, this doctrine was 
expanded via the Fourth Amendment to searches and seizures of 
one’s person.17 

The principles underlying the search and seizure of one’s 
person are embodied in the United States’ stop, frisk, and arrest 
doctrines as defined by the U.S. Supreme Court. Typically, the gov-
ernment must have probable cause before a search or seizure may 
occur.18 However, fifty years ago, the Supreme Court held in Terry 
v. Ohio that the government, through law enforcement officers, has 
grounds to execute stop and frisk actions without probable cause if 
an officer has reasonable suspicion that the person has committed, is 
committing, or is about to commit a crime, and has a reasonable 
 
 14. See What Does the Fourth Amendment Mean?, UNITED STATES COURTS, 
https://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-
outreach/activity-resources/what-does-0#:~:text=The%20Constitu-
tion%2C%20through%20the%20Fourth,deemed%20unreasonable%20un-
der%20the%20law (last visited Feb. 20, 2021). 
 15. U.S. CONST. amend. IV. 
 16. S. Doc. No. 103-6, at 1199 (1992). 
 17. Id. In Entick v. Carrington, Entick sued because agents had forcibly broken into his 
house and seized his property located inside the home without a warrant. The court de-
clared that the warrant the behavior in authorized “subversive of all the comforts of society.” 
Entick v. Carrington, 19 Howell’s State Trials 1029, 95 Eng. 807 (1705). 
 18. See S. Doc. No. 103-6, at 1217–20 (1992). 
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belief that the person “may be armed and presently dangerous.”19 
As a result, the Supreme Court effectively lowered the burden of 
proof that a law enforcement officer must have before searching a 
suspect’s body from probable cause to reasonable suspicion.20 In ef-
fect, Terry v. Ohio opened the door for legalizing the use of deadly 
force. 

Following the watershed case of Terry v. Ohio, two Supreme 
Court decisions in the 1980s elaborated on the definition of “rea-
sonable,” thereby expanding the framework for when deadly force 
is permissible. In 1984, in Tennessee v. Garner, the Supreme Court 
struck down a Tennessee statute that allowed a police officer to “use 
all the necessary means to effect the arrest” of an individual who the 
officer suspected was fleeing or forcibly resisting detention.21 In this 
case, a Memphis police officer shot and killed a teenager who was 
jumping over a fence at night in the backyard of a house that the 
officer suspected had been burglarized.22 Despite the officer being 
“reasonably sure” that the suspect was unarmed, the officer shot and 
killed the suspect.23 The Court ruled that “[t]he use of deadly force 
to prevent the escape of all felony suspects, whatever the circum-
stances, is constitutionally unreasonable.”24 

 However, four years later the Court relaxed this standard. In 
Graham v. Connor, the Court held that the question of whether an 
officer used excessive force “requires careful attention to the facts 
and circumstances of each particular case, including the severity of 
the crime at issue, whether the suspect poses an immediate threat 
to the safety of the officers or others, and whether he is actively re-
sisting arrest or attempting to evade arrest by flight.”25 Despite the 
Court’s previous ruling in Tennessee v. Garner, the Court in Graham 
v. Connor held that the “calculus of reasonableness must embody 
allowance for the fact that police officers are often forced to make 
split-second judgments—in circumstances that are tense, uncertain, 
and rapidly evolving—about the amount of force that is necessary 
in a particular situation.”26 Therefore, reasonableness became the 
 
 19. Terry v. Ohio, 392 U.S. 1, 30–31 (1968). 
 20. See id. 
 21. Tennessee v. Garner, 471 U.S. 1, 4 (1985). 
 22. Id. at 3–4. 
 23. Id. 
 24. Id. at 11. 
 25. Graham v. Connor, 490 U.S. 386, 396 (1989). 
 26. Id. at 396–97. 
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threshold for whether a law enforcement officer was permitted to 
use deadly force. 

B. The Legality of the Use of Deadly Force Under 10 
C.F.R. § 1047.7 

In addition to Supreme Court jurisprudence, the Code of 
Federal Regulations (“C.F.R.”) codified the use of deadly force. Un-
der 10 C.F.R. § 1047.7, “[d]eadly force means that force which a 
reasonable person would consider likely to cause death or serious 
bodily harm.”27 Using deadly force is acceptable “only under condi-
tions of extreme necessity, when all lesser means have failed or can-
not reasonably be employed.”28 As such, a law enforcement officer 
is only authorized to use deadly force in five instances: in self-de-
fense;29 “[w]hen deadly force reasonably appears to be necessary to 
prevent the commission of a serious offense against a person(s) in 
circumstances presenting an imminent danger of death or serious 
bodily harm;”30 to prevent deadly force caused by nuclear weapons, 
nuclear explosive devices, or special nuclear material;31 when 
deadly force “reasonably appears to be necessary to apprehend or 
prevent the escape of a person reasonably believed to . . . have com-
mitted a [previously stated] offense;” or is “escaping by use of a 
weapon or explosive [that] . . . indicates that he or she poses a sig-
nificant threat of death or serious bodily harm”32 to the protective 
force officer or others unless apprehended without delay.33 If it is 
deemed that the use of a firearm is necessary, the law enforcement 
officer must not fire warning shots.34 Rather, the officer must give a 
warning to halt before a shot is fired.35 

Interestingly, this provision was codified in response to the 
Department of Energy’s request for safety functions and features 
for lethal activated denial systems.36 Specifically, this regulation only 

 
 27. 10 C.F.R. § 1047.7(a) (2020). 
 28. Id. 
 29. § 1047.7(a)(1). 
 30. § 1047.7(a)(2). 
 31. § 1047.7(a)(3)–(4). 
 32. § 1047.7(a)(5). 
 33. Id. 
 34. § 1047.7(b)(2). 
 35. § 1047.7(b)(1). 
 36. See U.S. DEP’T OF ENERGY, SAFETY FUNCTIONS AND OTHER FEATURES OF LETHAL 

ACTIVATED DENIAL SYSTEMS (Apr. 2010). 
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authorizes “[Department of Energy] protective force officers to em-
ploy deadly force only when all lesser means have failed or cannot 
reasonably be employed.”37 The standard by which Department of 
Energy protective force officers only employ deadly force in a min-
imal amount of situations should also be applied to all law enforce-
ment officers employed by federal, state, and local agencies, such as 
a state’s department of public safety. 

C. Qualified Immunity Doctrine for Police Officers 

 In addition to being shielded from liability for using deadly 
force under Supreme Court jurisprudence and the C.F.R., law en-
forcement officers are also protected under the doctrine of quali-
fied immunity. Qualified immunity is “a judicially created doctrine 
that shields government officials from being held personally liable 
for constitutional violations, such as the right to be free from exces-
sive police force, for money damages under federal law so long as 
the officials did not violate ‘clearly established’ law.”38 Under 42 
U.S.C. § 1983 and the Supreme Court’s decision in Bivens v. Six Un-
known Named Agents of Federal Bureau of Narcotics, individuals can 
bring suit against government officials for monetary damages when 
their constitutional rights have been violated.39 In Bivens, agents of 
the Federal Bureau of Narcotics, acting under federal authority, en-
tered and searched Petitioner Bivens’ apartment and arrested him 
for alleged narcotics violations without a warrant.40 The Court ruled 
that a violation of the Fourth Amendment protection against un-
reasonable searches and seizures by a federal agent, acting under 
the color of his authority, gives rise to a cause of action for damages 
resulting from the officer’s unconstitutional conduct.41 

 To counteract this potential liability, government officials, 
such as law enforcement officers, can use qualified immunity as an 
affirmative defense.42 As a result, the qualified immunity doctrine 
can bar a victim from recovering even if an officer’s actions are 
 
 37. Id. at 1. 
 38. Nathaniel Sobel, What is Qualified Immunity, and What Does it Have to Do With Police 
Reform?, LAWFARE (June 6, 2020, 12:16 PM), https://www.lawfareblog.com/what-qualified-
immunity-and-what-does-it-have-do-police-reform. 
 39. See 42 U.S.C. § 1983; Bivens v. Six Unknown Named Agents of Fed. Bureau of Nar-
cotics, 403 U.S. 388 (1971). 
 40. Bivens, 403 U.S. 388, 389 (1971). 
 41. Id. 
 42. Sobel, supra note 38. 
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deemed unlawful. The landmark case of Harlow v. Fitzgerald articu-
lates the modern formulation of the qualified immunity doctrine 
that controls today.43 In Harlow, the respondent brought an action 
against petitioners for civil damages stemming from petitioners’ al-
leged conspiracy in their capacities as senior presidential aides.44 In 
this suit, the petitioner asserted a qualified immunity defense.45 The 
Court ruled that “government officials performing discretionary 
functions generally are shielded from liability for civil damages” as 
long as their conduct does not violate “established statutory or con-
stitutional rights of which a reasonable person would have 
known.”46 Most recently, in the unsigned Supreme Court opinion 
of Kisela v. Hughes, wherein the justices favored an Arizona police 
officer who was sued by a woman whom the officer shot less than a 
minute after arriving at the scene, law enforcement officers were 
entitled to qualified immunity as the Court ruled that “this is far 
from an obvious case in which any competent officer would have 
known that shooting [the woman] to protect [the bystander] would 
violate the Fourth Amendment.”47 

III. THE UNITED STATES IS IN VIOLATION OF ITS HUMAN RIGHTS 

LAW OBLIGATIONS 

Despite the United States’ ratification of multiple human 
rights treaties, the U.S. fails to abide by its human rights legal obli-
gations. Specifically, the United Nations, through committee bod-
ies such as the Committee on the Elimination of Racial Discrimina-
tion, remains concerned that “the definition of racial 
discrimination used in federal and state legislation, as well as in 
court practice, is not in line with . . . the Convention on the Elimi-
nation of All Forms of Racial Discrimination”48 and other human 
rights treaties. Due to the United States’ employment of reserva-
tions, understandings, and declarations in human rights treaties, 
the United States has effectively narrowed its commitment to abide 

 
 43. See Harlow v. Fitzgerald, 457 U.S. 800 (1982). 
 44. Id. at 802. 
 45. Id. at 806. 
 46. Id. at 818. 
 47. Kisela v. Hughes, 138 S. Ct. 1148, 1153 (2018). 
 48. Comm. on the Elimination of Racial Discrimination, Concluding Observations on the 
Combined Seventh to Ninth Periodic Reports of the United States of America, ¶ 5, U.N. Doc. 
CERD/C/USA/CO/7-9 (Sept. 25, 2014). 
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by and implement international human rights obligations in do-
mestic legislation at the federal, state, and local levels. 

A. The Use of Excessive Force Violates the United States’ 
International Human Rights Law Commitments 

 In addition to violating state and federal law, the use of 
deadly force violates international human rights law. In particular, 
the United States’ practice of using excessive force violates three 
treaties it has ratified: (1) the International Covenant on Civil and 
Political Rights (“ICCPR”);49 (2) the Convention against Torture 
and Other Cruel, Inhuman, or Degrading Treatment or Punish-
ment (“Convention against Torture”);50 and (3) the International 
Convention on the Elimination of All Forms of Racial Discrimina-
tion (“CERD”).51 Since the United States ratified these instruments, 
they are binding law. 

 On the international level, ratification defines the interna-
tional act whereby a state indicates its consent to be bound to a 
treaty.52 However, the treaty is only binding on the state party if the 
state party deposits its instrument of ratification with the appropri-
ate depository.53 In the United States, the treaty power is a coordi-
nated effort between the executive branch and the Senate. Per Ar-
ticle 2, Section 2 of the U.S. Constitution, “[the President] shall 
have Power, by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators present concur. 
. . .”54 As such, the President may form and negotiate a treaty. How-
ever, two-thirds of the Senate must advise and consent before it can 
be ratified, and consequently, be legally binding.55 Once ratified, 

 
 49. See International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 
U.N.T.S. 171 [hereinafter ICCPR]. 
 50. See Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 112 [hereinafter Convention against 
Torture]. 
 51. See International Convention on the Elimination of All Forms of Racial Discrimi-
nation, Dec. 21, 1965, 660 U.N.T.S. 195 [hereinafter CERD]. 
 52. Vienna Convention on the Laws of Treaties, arts. 2(1)(b), 14(1), 16, May 23, 1969, 
1155 U.N.T.S. 331. 
 53. Id. at arts. 16, 76, 77. 
 54. U.S. CONST. art. II, § 2, cl. 2. 
 55. Id. 
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the treaties are binding at all levels of government which includes 
the federal, state, and municipal levels.56 

i. Explicit Prohibition of the Use of 
Excessive Force by Law Enforcement 

 Specifically, police brutality is explicitly prohibited by the 
ICCPR and the Convention against Torture.57 In 1992, the United 
States ratified the ICCPR, which begins by stating: 

Each State Party to the present Covenant undertakes to 
respect and to ensure to all individuals within its terri-
tory and subject to its jurisdiction the rights recognized 
in the Present Covenant, without distinction of any 
kind, such as race, colour, sex, language, religion, po-
litical, or other opinion, national or social origin, prop-
erty, birth or other status.58 

 Moreover, under Article 6 of the ICCPR, “[e]very human be-
ing has the inherent right to life. This right shall be protected by 
law. No one shall be arbitrarily deprived of his life.”59 This provision 
is expanded upon in Article 7 proclaiming that “[n]o one shall be 
subjected to torture or to cruel, inhuman or degrading treatment 
or punishment.”60 Article 10 requires that “[a]ll persons deprived 
of their liberty should be treated with humanity and with respect 
for the inherent dignity of the human person.”61 Finally, Article 26 
asserts that “[a]ll persons are equal before the law and are entitled 
without any discrimination to the equal protection of the law.”62 

 
 56. International Human Rights Standards, HUMAN RIGHTS WATCH (June 1998), 
https://www.hrw.org/legacy/reports98/police/uspo38.htm. 
 57. See ICCPR, supra note 49, at arts. 4, 20, 22. 
 58. Id. at art. 2(1); Status of Treaties: International Covenant on Civil and Political 
Rights, United Nations Treaty Collection, https://treaties.un.org/Pages/ViewDetails.aspx? 
src=TREATY&mtdsg_no=IV-4&chapter=4&clang=_en (last visited Feb. 7, 2021) (listing the 
accession, succession, or ratification dates of each participant country). 
 59. ICCPR, supra note 49, at art. 6(1). 
 60. Id. at art. 7. 
 61. Id. at art. 10(1). 
 62. Id. at art. 26. 
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 The Human Rights Committee first expressed concern re-
garding the abuse by United States’ police on its citizens in 1995.63 
When reviewing the United States’ compliance under the ICCPR, 
the United Nations urged the United States to: 

take all necessary measures to prevent any excessive use 
of force by the police; that rules and regulations gov-
erning the use of weapons by the police and security 
forces be in full conformity with the United Nations 
Basic Principles on the Use of Force and Firearms by 
Law Enforcement Officials; that any violations of these 
rules be systematically investigated in order to bring 
those found to have committed such acts before the 
courts; and that those found guilty be punished and the 
victims be compensated.64 

Similar protections are explicitly included in the Conven-
tion against Torture, which the United States ratified in 1994.65 Un-
der the Convention against Torture, in addition to prohibiting tor-
ture, State Parties have an obligation “to prevent in any territory 
under its jurisdiction other acts of cruel, inhuman or degrading 
treatment or punishment which do not amount to torture.”66 Spe-
cifically, it requires that education and information regarding the 
prohibition of torture be included in the training of law enforce-
ment personnel67 and that prompt and impartial investigations be 
conducted when there is reason to believe an act of torture has been 
committed.68 

ii. Implicit Prohibition of the Use of 
Excessive Force by Law Enforcement 

 Although CERD does not explicitly prohibit police from us-
ing excessive force based on race, it does implicitly prohibit such 

 
 63. International Human Rights Standards, supra note 56 (explaining how the Human 
Rights Committee is the international body charged with monitoring compliance to the 
provisions of the ICCPR by the United States and other state parties). 
 64. Human Rights Committee, Concluding Observations: United States of America, 
A/50/40, at 56 (Mar. 10, 1995). 
 65. See Convention against Torture, supra note 50. 
 66. Id. at art. 16(1). 
 67. Id. at art. 10. 
 68. Id. at art.12. 



SHAH_11_4_SS_PUBLISH.DOCX (DO NOT DELETE) 5/17/21  3:53 PM 

2021] DEATH BY “PROTECTORS” 119 

use of excessive force. CERD calls on States to eliminate racial dis-
crimination, prohibit discrimination under the law, and guard 
against discriminatory effects of the law.69 Unlike the ICCPR and 
the Convention against Torture, CERD provides broader protec-
tion against discrimination than what is prescribed under U.S. law. 
Per domestic law, an individual must prove a discriminatory intent 
and effect, whereas CERD requires intent or effect.70 

 CERD is relevant in the analysis of U.S. law enforcement’s 
excessive force policies because racial minorities are “dispropor-
tionately represented among abuse complainants” alleging discrim-
ination.71 In the United States, black men are approximately 2.5 
times more likely to be killed by police than white men, and black 
women are about 1.4 times more likely to be killed by police than 
white women.72 This stark increase is also reflected in other classes 
of minorities: Indian/Alaska Native men and women present a 
higher lifetime risk of being killed by police than do white men and 
women; American Indian men are between 1.2 and 1.7 times more 
likely to be killed by police than are white men; American Indian 
women are between 1.1 and 2.1 times more likely to be killed by 
police than are white women; and Latino men are between 1.3 and 
1.4 times more likely to be killed by police than are white men.73 

B. The United States’ Implementation of its Human 
Rights Law Commitments 

 As ratified treaties, these Covenants are incorporated into 
U.S. domestic law, and in rare cases, they have enhanced human 
rights protections for U.S. citizens.74 However, the United States has 
ratified these treaties with reservations, understandings, and decla-
rations which allow it to limit the actual protections that are guar-
anteed.75 Chief amongst these reservations, understandings, and 
declarations is the declaration that the treaties’ provisions are not 

 
 69. See CERD, supra note 51. 
 70. International Human Rights Standards, supra note 56. 
 71. Id. 
 72. Frank Edwards, Hedwig Lee, & Michael Esposito, Risk of Being Killed by Police Use of 
Force in the United States by Age, Race-Ethnicity, and Sex, 116 PROC. NAT’L ACAD. SCI. U.S. AM. 
16793, 16794 (2019). 
 73. Id. 
 74. International Human Rights Standards, supra note 56. 
 75. Id. 
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self-executing.76 As such, ratification of a treaty does not automati-
cally become a basis for U.S. citizens to bring suit alleging violations 
of their human rights from excessive force or police brutality. Ra-
ther, U.S. citizens must await the passage and implementation of 
domestic legislation before these rights can be safeguarded.77 How-
ever, the executive branch has declared that no implementing leg-
islation is necessary because U.S. law adequately protects the rights 
embodied by the treaties.78 Thus, the effects of ratification are 
deemed meaningless for individual litigants trying to invoke the 
rights protected under these international covenants.79 

 However, the United States does have a few federal laws that 
can protect American citizens from excessive force by law enforce-
ment. These laws include both criminal and civil statutes and ad-
dress the actions of federal, state, county, and local officers, includ-
ing those who work in prisons and jails.80 These laws protect all 
persons in the United States regardless of their citizenship status.81 

i. Title 18 of the United States Code 

 Title 18 of the United States Code makes it illegal for one or 
more persons acting under color of law, such as law enforcement, 
to willfully deprive or conspire to deprive another person of any 
right protected by the Constitution or laws of the United States.82 
This applies at the local, state, and federal levels. A law enforcement 
officer acts “under color of law” even if he or she is exceeding his 
or her rightful power.83 Examples of misconduct of law enforce-
ment under Title 18 include “the use of excessive force, sexual as-
sault, intentional false arrests, theft, or the intentional fabrication 
of evidence resulting in a loss of liberty to another.”84 

 
 76. Id. 
 77. Id. 
 78. See AM. CIVIL LIBERTIES UNION & HUMAN RIGHTS WATCH, A REPORT ON U.S. 
COMPLIANCE WITH THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 1–2 
(1993). 
 79. See id. at 3. 
 80. Addressing Police Misconduct Laws Enforced by the Department of Justice, U.S. DEP’T 

JUST., https://www.justice.gov/crt/addressing-police-misconduct-laws-enforced-depart-
ment-justice (last updated Oct. 13, 2020) [hereinafter Addressing Police Misconduct Laws]. 
 81. Id. 
 82. 18 U.S.C. §§ 241–242. 
 83. Addressing Police Misconduct Laws, supra note 80. 
 84. Id. 
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 Unlike other statutes, enforcement of Title 18’s provisions 
do not require a racial, religious, or discriminatory motive to exist.85 
However, the statutes under Title 18 are criminal statutes which 
means that violations can result in penalties and there is no private 
right of action that allows a victim to recover.86  
 Conversely, unlike other civil protections provided to victims of 
excessive force, a criminal action prevents the outcome of a settle-
ment.87 As such, a perpetrator of an excessive force crime can be 
held accountable for his or her actions via the judicial system. Ulti-
mately, it will be left to the government to decide whether to pursue 
charges on behalf of the victim in these criminal cases.88 

ii. Title 34 of the United States Code: The 
“Police Misconduct Provision” 

 Commonly referred to as the “Police Misconduct Provision,” 
34 U.S.C. § 12601 declares that: 

[i]t is unlawful for any governmental authority, or any 
agent thereof, or any person acting on behalf of a gov-
ernmental authority, to engage in a pattern or practice 
of conduct by law enforcement officers or by officials or 
employees of any governmental agency with responsi-
bility for the administration of juvenile justice or the in-
carceration of juveniles that deprives persons of rights, 
privileges, or immunities secured or protected by the 
Constitution or laws of the United States.89 

If violated in a civil action, the Attorney General may “obtain 
appropriate equitable and declaratory relief to eliminate the pat-
tern or practice.”90 Thus, for an action to be within the purview of 
this law, the misconduct must constitute a “pattern or practice” and 
not be a single or isolated incident.91 

 
 85. Id. 
 86. Id. 
 87. Id. 
 88. Id. 
 89. 34 U.S.C. § 12601(a). 
 90. Id. § 12601(b). 
 91. Addressing Police Misconduct Laws, supra note 80. 
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 For remedy, a victim of excessive force does not have a pri-
vate right of action under this law.92 Only the Department of Justice 
may file suit for violations under the “Police Misconduct Provi-
sion.”93 To do so, there does not have to be proof that discrimina-
tion was an underlying factor to the pattern or practice of miscon-
duct.94 Rather, the merely repeated action is sufficient for 
recovery.95 However, if a victim seeks individual monetary relief, this 
statute does not provide remedies.96 Similar to Title 18, suits under 
the “Police Misconduct Provision” are intended to prevent future 
harm and correct wrongful practices retroactively.97 

iii. Title VI of the Civil Rights Act 

 Title VI of the Civil Rights Act (“Title VI”) can be a basis for 
remedy for victims of excessive force. Title VI prohibits discrimina-
tion on the basis of race, color, national origin, sex, and religion by 
state and local law enforcement agencies.98 Similar to the “Police 
Misconduct Provision,” Title VI prohibits both individual instances 
and patterns or practices of discriminatory misconduct.99 

 Under Title VI, both the Department of Justice and individ-
ual victims can seek remedial relief.100 However, if a victim wishes to 
file in federal court under an enforcement statute, such as the OJP 
(Office of Justice Programs) Statute, he or she must first exhaust his 
or her administrative remedies by filing a complaint with the De-
partment of Justice.101 Thus, since victims have a private right of ac-
tion, it is possible to seek monetary relief while the perpetrating 
agency or law enforcement official is simultaneously prosecuted by 
the Department of Justice in criminal and civil proceedings.102 

 
 

 
 92. Id. 
 93. Id. 
 94. Id. 
 95. Id. 
 96. Id. 
 97. Addressing Police Misconduct Laws, supra note 80. 
 98. 42 U.S.C. § 2000(d); 34 U.S.C. § 10228(c)(1). 
 99. Addressing Police Misconduct Laws, supra note 80. 
 100. Id. 
 101. Id. 
 102. Id. 
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iv. Title II of the Americans with Disabilities 
Act of 1990 and Section 504 of the 
Rehabilitation Act of 1973 

 The Americans with Disabilities Act (“ADA”) created legal 
protections against the use of excessive force and discrimination by 
law enforcement against individuals with disabilities.103 In combina-
tion with Title II of the ADA, Section 504 of the Rehabilitation Act 
of 1973 (“Rehabilitation Act”) prohibits discrimination against in-
dividuals on the basis of disability.104 Thus, these two provisions can 
be applied to situations in which racial slurs, unjustified detain-
ment, the use of excessive force, and/or racial profiling occurred 
against individuals who have a disability.105 

 Similar to Title VI violations, the Department of Justice and 
victims can bring suit. If appropriate, the Department of Justice can 
seek individual relief for the victim and advocate for changes in the 
law enforcement agency’s policies and procedures.106 Victims, 
through a private right of action, may file a private lawsuit for viola-
tions of the ADA and Rehabilitation Act.107 Unlike Title VI, victims 
do not need to exhaust their administrative remedies by filing a 
complaint with the Department of Justice first.108 Thus, victims are 
afforded an expedited judicial process. 

v.    Recent Congressional Legislative 
Initiatives 

 Most recently, in response to the death of George Floyd, the 
U.S. House of Representatives has introduced H.R. 7120 titled the 
“George Floyd Justice in Policing Act of 2020,”109 and the U.S. Sen-
ate introduced its companion bill S. 3912 named “Justice in Policing 
Act of 2020.”110 The objectives of these bills are to hold law enforce-
ment accountable for misconduct via the judicial system, improve 
transparency through data collection, and reform police training 

 
 103. 42 U.S.C. § 12131; 29 U.S.C. § 794; see also Addressing Police Misconduct Laws, supra 
note 80. 
 104. 42 U.S.C. § 12131; 29 U.S.C. § 794. 
 105. Addressing Police Misconduct Laws, supra note 80. 
 106. Id. 
 107. Id. 
 108. Id. 
 109. See George Floyd Justice in Policing Act of 2020, H.R. 7120, 116th Cong. (2020). 
 110. See Justice in Policing Act of 2020, S. 3912, 116th Cong. (2020). 
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and policies.111 Unfortunately, S. 3912 has yet to leave the Senate 
and H.R. 7120 awaits a vote and passage in the Senate.112 

 Despite the stall in enacting these bills, there is immense 
support from the Congressional Black Caucus and countless mem-
bers of Congress.113 The legislation has been presented in a package 
that will incorporate several reforms, including a bill to ban police 
chokeholds.114 However, similar bills have only been passed at the 
state-level after many years of debate; it took New York six years to 
pass a bill to ban chokeholds following the killing of Eric Garner.115 
As such, this federal package will likely remain in limbo without ever 
reaching a vote from both houses. In the meantime, to provide re-
dress to victims of police brutality and excessive force by law en-
forcement, the United States needs to take additional measures out-
side of the traditional legislative process to further implement its 
human rights law obligations beyond the few criminal and civil lia-
bility statutes already enacted. 

IV. THE UNITED NATIONS’ FAILURE TO LAUNCH A COMMISSION 

OF INQUIRY TO INVESTIGATE POLICE BRUTALITY IN THE 

UNITED STATES 

 Despite the United Nations’ previous condemnation and 
knowledge of the human rights conditions of African Americans in 
the United States, the United Nations has not implemented any in-
junction or order to address the systemic racism and human rights 
violations.116 In 2016, the United Nations Working Group of 

 
 111. See generally id.; H.R. 7120. 
 112. S.3912 (116th): Justice and Policing Act of 2020, GOVTRACK, 
https://www.govtrack.us/congress/bills/116/s3912 (last visited Feb. 21, 2021); H.R.7120 
(116th): George Floyd Justice in Policing Act of 2020, GOVTRACK, https://www.con-
gress.gov/bill/116th-congress/house-bill/7120/text (last visited Feb. 21, 2021). 
 113. See Grace Segers & Caitlin Huey-Burns, Congress Crafts Police Reform Legislation in 
Response to Police Violence, CBS NEWS (June 5, 2020, 4:16 PM), https:// 
www.cbsnews.com/news/congress-police-reform-plan-legislative-response-violence-pro-
tests. 
 114. Id. 
 115. Id. In 2014, Eric Garner was put in a chokehold by a police officer and similar to 
George Floyd, he yelled “I can’t breathe” before dying. Id.; Katherine Fung, These are the 
Cities and States that have Banned Police Chokeholds so Far in the Wake of Protests, NEWSWEEK 
(June 9, 2020, 11:34 AM), https://www.newsweek.com/these-are-cities-states-that-have-
banned-police-chokeholds-so-far-wake-protests-1509659. 
 116. See Human Rights Council Calls on Top UN Rights Official to Take Action on Racist Vio-
lence, UN NEWS (June 19, 2020), https://news.un.org/en/story/2020/06/ 1066722. 
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Experts on People of African Descent carried out a fact-finding mis-
sion into the human rights situation of African Americans in the 
United States.117 During this eleven-day mission, the experts 
planned to visit cities in the United States where killings of African 
Americans by police sparked protests for equal justice.118 Despite 
these previous efforts and the experts’ promotion of the Interna-
tional Decade for People of African Descent, running from 2015 to 
2024, the United Nations has continually failed to put forth any 
long-lasting reform to address the human rights violations occur-
ring in the United States.119 When called upon by the international 
community to respond to the death of George Floyd and the ensu-
ing protests demanding for the end of police brutality, the United 
Nations failed to launch a Commission of Inquiry to investigate po-
lice practices in the United States.120 

A. The United Nations’ Urgent Debate on Current 
Racially Inspired Human Rights Violations, Systemic 
Racism, Police Brutality, and Violence Against 
Peaceful Protests 

In the wake of the police killing of George Floyd, the 43rd 
Session of the United Nations Human Rights Council (“Human 
Rights Council”) held an urgent debate on current racially inspired 
human rights violations, systemic racism, police brutality and vio-
lence against peaceful protests (“Urgent Debate”).121 In response to 

 
 117. See Fact-Finding Mission to US Looks at Human Rights Condition of African Americans, 
UNITED NATIONS HUM. RTS. OFF. HIGH COMM’R (Jan. 25, 2016), 
https://www.ohchr.org/EN/NewsEvents/Pages/HumanRightsExpertsInUSA.aspx (ex-
plaining the expert’s travel plan and mission). 
 118. See id.; see also Statement to the Media by the United Nations’ Working Group of 
Experts on People of African Descent, on the Conclusion of its Official Visit to USA (Jan. 
29, 2016), https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID= 
17000. 
 119. UN Expert Group on People of African Descent Launches Fact-Finding Visit to the United 
States, UNITED NATIONS HUM. RTS. OFF. HIGH COMM’R (Jan. 15, 2016), 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16954&LangI
D=E. 
 120. Stephanie Nebehay, U.N. Sets up Inquiry into Racism After George Floyd Death, 
REUTERS (June 19, 2020), https://www.reuters.com/article/us-minneapolis-police-pro-
tests-un/u-n-sets-up-inquiry-into-racism-after-george-floyd-death-idUSKBN23Q2GE. 
 121. Human Rights Council Holds an Urgent Debate on Currently Racially Inspired Human 
Rights Violations, Systemic Racism, Police Brutality and Violence Against Peaceful Protests, UNITED 

NATIONS HUM. RTS. OFF. HIGH COMM’R (June 17, 2020), 
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the over six hundred rights groups122 that called for an investigation 
of police violence in the United States after Floyd’s death, the 
United Nations Working Group of Experts on People of African De-
scent, led by Burkina Faso, proposed a draft resolution titled “The 
Promotion and Protection of the Human Rights and Fundamental 
Freedoms of Africans and of People of African Descent Against Po-
lice Brutality and Other Violations of Human Rights.”123 The goal 
of this draft resolution was to form a Commission of Inquiry to in-
vestigate and evaluate the United States’ policies on force used by 
law enforcement.124 

In discussing this proposal, the Urgent Debate centered on 
why a Commission of Inquiry should be launched in the United 
States. As the lead sponsor of the draft resolution, Désiré Sougouri, 
the Permanent Representative of Burkina Faso, stated on behalf of 
fifty-four African countries that “[a]fter the widespread indignation 
over this situation it would be inconceivable that the Human Rights 
Council not deal with these questions . . . .”125 

However, despite there being a common undertone that 
“racism is bad,” the debate led to the establishment of three infor-
mal factions. First, some delegations called for a generic resolution 
that would address racism globally but not be specific to the United 

 
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25971&LangI
D=E. 
 122. See Human Rights Council Picks up Again After COVID Suspension, to Hold Racism De-
bate, UN NEWS (June 15, 2020), https://news.un.org/en/story/2020/06/1066312. 
 123. Human Rights Council Draft Res. 43/L.50, U.N. Doc A/HRC/43/L.50, at 1 (June 
17, 2020). 
 124. Id. Despite the United States being the center of attention during this debate, they 
were not present during discussions because the United States pulled out of the council two 
years ago. Gardiner Harris, Trump Administration Withdraws U.S. from U.N. Human Rights 
Council, N.Y. TIMES (June 19, 2018), https://www.nytimes.com/2018/06/19/us/poli-
tics/trump-israel-palestinians-human-rights.html. Nevertheless, the draft proposal was 
adopted without a vote marking a historic step in the combat against racism. Human Rights 
Council calls on top UN Rights official to take action on racist violence, UN NEWS, (June 19, 2020), 
https://news.un.org/en/story/2020/06/1066722. 
 125. See generally New Permanent Representative of Burkina Faso Presents Credentials to the Di-
rector-General of the United Nations Office at Geneva, UN GENEVA, (Feb. 19, 2018), 
https://www.ungeneva.org/en/news-media/press/taxonomy/term/179/425 50/new-per-
manent-representative-burkina-faso-presents (noting that Désiré Sougouri is the Perma-
nent Representative of Burkina Faso); Urgent Debate Request “Racially Inspired Human 
Rights Violations” - 43d Regular Session Human Rights Council, UN WEB TV (June 15, 
2020), http://webtv.un.org/watch/urgent-debate-request-racially-inspired-human-rights-
violations-43d-regular-session-human-rights-council-/6164225890001/?lan=english. 



SHAH_11_4_SS_PUBLISH.DOCX (DO NOT DELETE) 5/17/21  3:53 PM 

2021] DEATH BY “PROTECTORS” 127 

States.126 This would not produce a reliable outcome as it would be 
challenging to solve racism and police brutality problems globally 
under one resolution. Moreover, if a generic resolution was 
adopted, the Human Rights Council risks being perceived as “out-
of-touch” because it would fail to address the context of the current 
human rights violation that has led to worldwide protests—the sys-
temic racism and police violence occurring in the United States. 

Second, some delegations did not support the call for a 
Commission of Inquiry but preferred another United Nations re-
porting process.127 Similar to a generic resolution, a simple report 
would inadequately address the needs of victims and human rights 
defenders in the United States. What is needed is not a report sum-
marizing the issue, but an outcome that specifically addresses the 
deep-rooted injustices within the United States through engage-
ment mechanisms that would have measurable outcomes for assess-
ment, implementation, and progress within the nation. 

Lastly, some delegations highlighted that racism and dis-
crimination are experienced by a variety of minority groups and 
that it was unfair to focus solely on Africans and those of African 
descent.128 However, changing the language of the draft resolution 
would render the outcome meaningless since it was created in re-
sponse to the improper use of excessive force and police brutality 
inflicted upon African Americans in the United States. Moreover, 
expanding the resolution to all minorities would be duplicitous. 
The United Nations already addresses violence and discrimination 
through various processes and mechanisms.129 By focusing on cre-
ating a resolution to the crisis at hand, the United Nations can 

 
 126. Urgent Debate on Racially Inspired Human Rights Violations – 40th Meeting, 43d 
Regular Session Human Rights Council, UN WEB TV (June 17, 2020), http://webtv.un.org/ 
search/urgent-debate-on-racially-inspired-human-rights-violations-40th-meeting-43rd-regu-
lar-session-human-rights-council/6165006613001/?term=&lan=english&cat=Hu-
man%20Rights%20Council&sort=date. 
 127. Id. 
 128. Id. 
 129. See e.g., Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and 
Linguistic Minorities, UNITED NATIONS HUM. RTS. OFF. HIGH COMM’R (Dec 18, 1992), 
https://www.ohchr.org/en/professionalinterest/pages/minorities.aspx (affirming that all 
minority groups should be respected by their nations); U.N. High Comm. for Human 
Rights, Rep. of the U.N. High Comm. for Human Rights on the Protection of Human Rights and 
Fundamental Freedoms While Countering Terrorism, at 3, 6, U.N. Doc. A/HRC/16/50 (Dec. 15, 
2010) (affirming the United Nation’s commitment to eliminating terrorism and providing 
updates as to their efforts to do so). 
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address the deep-rooted structural and systemic racism that is 
rooted in the United States’ history of slavery and colonization. 

B. Failure of the United Nations to Implement a 
Commission of Inquiry in the United States 

Although the Urgent Debate brought the spirit of urgency 
to the Human Rights Council that systemic racism must be ad-
dressed, it fell short of establishing a Commission of Inquiry. United 
Nations Commissions of Inquiry are fact-finding investigations man-
dated to “respond to situations of serious violations of international 
humanitarian law and international human rights law, whether pro-
tracted or resulting from sudden events, and to promote accounta-
bility for such violations and counter impunity.”130 These interna-
tional bodies are established by the United Nations Security 
Council, General Assembly, the Human Rights Council (and its pre-
decessor the Commission on Human Rights), the Secretary-Gen-
eral, and the High Commissioner for Human Rights.131 Past investi-
gations include the fact-finding missions of Libya132 and the 
Bolivarian Republic of Venezuela;133 independent investigative 
mechanism for Myanmar;134 creation of a group of eminent experts 
on Yemen;135 and commission of inquiries on Burundi136 and the 
Syrian Arab Republic.137 

The Human Rights Council decided not to go forward with 
a Commission of Inquiry despite recommendations from the UN 
Special Rapporteur on contemporary forms of racism, racial dis-
crimination, xenophobia, and related intolerance and the United 

 
 130. International Commissions of Inquiry, Commissions on Human Rights, Fact-Finding Mis-
sions and Other Investigations, UNITED NATIONS HUM. RTS. COUNCIL, 
https://www.ohchr.org/EN/HRBodies/HRC/Pages/COIs.aspx (last visited Feb. 21, 
2021). 
 131. Id. 
 132. See, e.g., Human Rights Council Res. 43/39, U.N. Doc. A/HRC/RES/43/39, at 6 
(June 22, 2020). 
 133. See, e.g., Human Rights Council Res. 42/25, U.N. Doc A/HRC/RES/42/25, at 5 
(Sept. 27, 2019). 
 134. See, e.g., Human Rights Council Res. 39/2, U.N. Doc. A/39/2, at 2 (Sept. 27, 2018). 
 135. See, e.g., Human Rights Council Res. 36/31, U.N. Doc. A/36/31, at 4 (Sept. 29, 
2017). 
 136. See, e.g., Human Rights Council Res. 33/24, U.N. Doc. A/33/24, at 4–5 (Sept. 30, 
2016). 
 137. See, e.g., Human Rights Council Res. 17/1, U.N. Doc. S-17/1, at 3 (Aug. 22, 2011). 
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Nations Working Group of Experts on People of African Descent. 
Together they recommended 

(1) the creation of an international commission of in-
quiry to investigate systemic racism in law enforcement 
in the United States; and (2) the creation of a thematic 
international inquiry to investigate systemic racism in law 
enforcement globally, with a focus on systemic racism 
rooted in legacies of colonialism and transatlantic slav-
ery.138  

Instead, through oral amendments and revisions, the Council de-
cided that the High Commissioner of Human Rights, Michelle 
Bachelet, will write a report on police brutality against Africans and 
people of African descent in the United States of America and other 
parts of the world recently affected; the written report will be in-
cluded in all future oral updates to the Human Rights Council.139 

Although the United Nations was taking steps to address po-
lice violence and systemic racism, the reduction of a Commission of 
Inquiry to a report to be made by the High Commissioner has ram-
ifications. Per the Special Rapporteur on racism, racial discrimina-
tion, xenophobia, and related intolerance, the purpose 

is not that an international commission of inquiry will 
solve the problem of systemic racism in law enforce-
ment in the United States. Instead, it is that victims of 
systemic racism in the United States, who face the daily, 
unabated and genuine risk of death in encounters with 
law enforcement deserve the assistance and expertise of 
an international human rights investigative body to 
chart a just path forward.140 

 
 138. HRC 43 | Call on the Human Rights Council to adopt resolution on systemic racism and 
police violence in the U.S., INT’L SERV. FOR HUM. RIGHTS (June 18, 2020), 
http://www.ishr.ch/news/hrc43-l-call-human-rights-council-adopt-resolution-systemic-rac-
ism-and-police-violence-us [hereinafter Call on the Human Rights Council]. 
 139. See, e.g., Human Rights Council Res. 43/, U.N. Doc. A/43/L.50, at 3–4 (June 17, 
2020); see also Human Rights Council Res. 43/1, U.N. Doc. A/43/1, at 3 (June 19, 2020) 
(adopting the draft as an official resolution).  
 140. E. Tendayi Achiume, The UN Should Establish a Commission of Inquiry on Systemic Rac-
ism and Law Enforcement in the United States, JUST SECURITY (June 16, 2020), 
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Despite the issues of police violence and systemic racism be-
ing raised repeatedly with the U.S. government and its agencies 
throughout the years, including by United Nations Special Proce-
dures, United Nations treaty bodies, and by other states through the 
Universal Periodic Review, each U.S. administration has pledged to 
do more, but each has failed to deliver on its international commit-
ments.141 As such, the burden to address these issues falls primarily 
on the United States.  

V. THE ESTABLISHING OF A DOMESTIC COMMISSION OF INQUIRY 

 Despite the United States having domestic legislation, regu-
lations, and educational tools to instruct law enforcement on the 
use of force policies, the problem of police brutality persists.142 All 
fifty states fall short of the international standards on police use of 
lethal force and thirteen states have excessive force laws that are 
inconsistent with U.S. constitutional law.143 Given the unlikelihood 
that the international community will demand compliance of the 
United States’ obligations under international human rights law or 
the implementation of an investigative commission to address the 
country’s excessive force policies, the United States must address its 
use of force laws internally. 

 Similar to how U.S. businesses in the private sector have pi-
loted internal reviews and implemented meaningful action against 
discriminatory policies,144 the U.S. needs to conduct a government-
wide examination into the excessive force laws at the federal, state, 
and municipality levels. Currently, agencies and departments, such 

 
https://www.justsecurity.org/70811/the-un-human-rights-council-should-establish-a-com-
mission-of-inquiry-on-systemic-racism-and-law-enforcement-in-the-united-states. 
 141. Call on the Human Rights Council, supra note 138. 
 142. See Police Use of Excessive Force, U.S. DEP’T OF JUST. (June 2002), https://www.jus-
tice.gov/archive/crs/pubs/pdexcess.htm. 
 143. Deadly Force: Police Use of Lethal Force in the United States, AMNESTY INT’L (June 17, 
2015), https://www.amnestyusa.org/reports/deadly-force-police-use-of-lethal-force-in-the-
united-states; see also USA: All 50 states fall short of international standards on police use of lethal 
force, AMNESTY INT’L (June 18, 2005), https://www.amnesty.org/en/lat-
est/news/2015/06/usa-all-50-states-fall-short-of-international-standards-on-police-use-of-le-
thal-force (summarizing the findings of the Amnesty International USA report finding that 
all fifty states and the District of Columbia fail to comply with international police stand-
ards). 
 144. See e.g., Laura Morgan Roberts & Ella F. Washington, U.S. Businesses Must Take 
Meaningful Action Against Racism, HARV. BUS. REV. (June 1, 2020), https://hbr.org/ 
2020/06/u-s-businesses-must-take-meaningful-action-against-racism. 
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as the U.S. Commission on Civil Rights and the Department of Jus-
tice, conduct separate reviews on the use of excessive force by law 
enforcement.145 These investigations need to be combined and di-
rected in a consistent and uniform manner. 

 Drawing from the United Nations’ attempt to institute a 
Commission of Inquiry, a Domestic Commission of Inquiry (“Com-
mission”) must be established to examine the use of excessive force 
policies and practices across the country.146 The Commission 
should be akin to the President’s Interagency Task Force to Moni-
tor and Combat Trafficking Persons (“PITF”). The PITF consists of 
nineteen agencies responsible for coordinating U.S. government-
wide efforts to combat trafficking in persons.147 As such, the Com-
mission should incorporate all U.S. agencies that have regulations, 
policies, and practices of excessive force by law enforcement. 

 However, rather than setting up the Commission at the be-
hest of the President, the Commission should be formed by Con-
gress. By doing so, the Commission would be bipartisan and not be 
construed as being solely a Democrat- or Republican-driven initia-
tive. Congress must pass legislation to create a permanent Commis-
sion that would span through future presidential administrations. 
By enacting formal legislation, federal law ensures uniformity, con-
sistency, and cooperation amongst U.S. Government agencies when 
examining and remedying the nation’s problems with police bru-
tality and excessive force. 

VI. CONCLUSION 

 With the surge in the number of allegations, protests, and 
movements resulting from police brutality and excessive force by 
law enforcement, the United States must respond promptly. The 
current domestic framework set out by the Fourth Amendment, 
U.S. Supreme Court jurisprudence, and federal acts and regula-
tions are outdated and do not adequately provide remedy for vic-
tims. As well, the United States’ passiveness on the implementation 

 
 145. See e.g., Police Use of Excessive Force, supra note 142; U.S. COMM’N ON HUM. RTS., 
REVISITING WHO IS GUARDING THE GUARDIANS? A REPORT ON POLICE PRACTICES AND CIVIL 

RIGHTS IN AMERICA (2000), https://www.usccr.gov/pubs/guard/ch3.htm. 
 146. See generally International Commissions of Inquiry, Commissions on Human Rights, Fact-
Finding Missions and Other Investigations, supra note 130. 
 147. The President’s Interagency Task Force, U.S. DEP’T OF STATE, https://www.state. 
gov/the-presidents-interagency-task-force (last visited Feb. 2, 2021). 
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and enforcement of its obligations under international human 
rights law and the lack of response by the international community 
to the human rights crisis occurring in the U.S. is abysmal. Thus, to 
prevent police brutality, the United States needs to conduct a gov-
ernment-wide internal review of its excessive force policies and 
practices. 

 To effectively address its excessive force use policies and 
practices, Congress must create a Domestic Commission of Inquiry 
similar to the PITF. By allowing Congress to create this Commission 
through formal legislation, the Commission would be bipartisan, 
permanent, and would allow for cooperation amongst the various 
government agencies. The burden falls upon the United States to 
address and solve its deep-rooted societal problem of police brutal-
ity. Only when these issues are resolved can America be “the land of 
the free and the home of the brave.”148 

 
 148. Francis Scott Key, supra note 4. 


