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PLEASE UNMUTE YOURSELVES, COURT IS NOW IN 
SESSION—THE FUTURE OF THE CONFRONTATION 

CLAUSE POST-COVID-19 

GARRET STONE† 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district wherein 
the crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accu-
sation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the Assistance of 
Counsel for his defense.1 

 

I. INTRODUCTION 

n January 15, 2020, a thirty-five-year-old Washington State res-
ident returned stateside from a trip to Wuhan, China.2 Days 

later, he sought medical care, complaining of shortness of breath 
and other flu-like symptoms.3 Attending physicians suspected infec-
tion by a novel, recently-emerged virus that had ravaged the Wuhan 
region since December.4 Tests confirmed their suspicion, and the 

 

 † I would be remiss without thanking John Cacheris, a past-supervisor and tempo-
rary colleague, for introducing me to the complexities of the Confrontation Clause and for 
planting the seed that would eventually grow into this Comment. It is my sincerest hope 
that once the COVID-19 pandemic finally subsides, the necessary barriers we have erected 
between us will be torn down. Humans are, above all else, social creatures, dependent on 
our respective communities and the strength we draw from them. 
 1. U.S. CONST. amend. VI. 
 2. Roni C. Rabin, First Patient with Wuhan Coronavirus is Identified in the U.S., N.Y. 
TIMES (May 7, 2020), https://www.nytimes.com/2020/01/21/health/cdc-coronavirus. 
html (reporting that the first patient returned on January 15, 2020, just two days before 
passenger screening was implemented in three major U.S. airports); Peter Robinson et al., 
Seattle’s Patient Zero Spread Coronavirus Despite Ebola-Style Lockdown, BLOOMBERG 

BUSINESSWEEK (Mar. 10, 2020, 11:06 AM), https://www.bloomberg.com/news/features/ 
2020-03-09/how-coronavirus-spread-from-patient-zero-in-seattle. 
 3. Robinson et al., supra note 2. 
 4. See id. 

O 
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patient was positively identified as the first American citizen diag-
nosed with COVID-19.5 In the spring and summer following patient 
zero’s arrival, COVID-19 infection rates and related deaths ex-
ploded in the United States.6 To combat its spread, states instituted 
mandatory quarantines, shelter-in-place orders, and social distanc-
ing guidelines, impacting every aspect of American society and 
economy.7 

 At the behest of politicians and legislatures, courts at every 
level suspended operations indefinitely, issuing continuances and 
regulating proceedings in accordance with health guidelines.8 As 
the infection rate stabilized, federal and state courts began to reo-
pen, albeit nonuniformly,9 resulting in a complicated and often 
conflicting patchwork of approaches and procedural guidelines. 
However, at the time of this writing, most state and federal courts 
have yet to resume business as usual, requiring that trials be held 
remotely via one-way and two-way videoconferences.10 

 Remote trials are undoubtedly the next-best alternative 
amid a pandemic, but they may undermine the rights of the crimi-
nally accused and the effectiveness of the defense attorneys that rep-
resent them. Specifically, remote criminal proceedings may violate 
the due process clauses of the Fifth and Fourteenth Amendments, 

 
 5. Id. 
 6. At Least 206,000 People have Died from Coronavirus in the U.S., WASH. POST (Oct. 1, 
2020, 12:33 AM), https://www.washingtonpost.com/graphics/2020/national/coronavirus-
us-cases-deaths [https://web.archive.org/web/20201001050719if_ /https:// www.washing-
tonpost.com/graphics/2020/national/coronavirus-us-cases-deaths]. 
 7. See Jorge L. Ortiz & Grace Hauck, Coronavirus in the US: How all 50 States are Re-
sponding – and why Eight Still Refuse to Issue Stay-at-Home Orders, USA TODAY (Apr. 9, 2020, 
2:32 PM), https://www.usatoday.com/story/news/nation/2020/03/30/coronavirus-stay-
home-shelter-in-place-orders-by-state/5092413002; Sarah Mervosh et al., See Which States and 
Cities Have Told Residents to Stay at Home, N.Y. TIMES (Apr. 20, 2020), https://www.ny-
times.com/interainter/2020/us/coronavirus-stay-at-home-order.html. 
 8. See U.S. Court Closings, Restrictions, and Re-Openings Due to COVID-19, PAUL 

HASTINGS, LLP (Oct. 23, 2020, 9:30 AM), https://www.paulhastings.com/about-us/advice-
for-businesses-in-dealing-with-the-expanding-coronavirus-events/u.s.-court-closings-cancel-
lations-and-restrictions-due-to-covid-19 [https://web.archive.org/web/2020102521330 3 
https://www.paulhastings.com/about-us/advice-for-businesses-in-dealing-with-the-expand-
ing-coronavirus-events/u.s.-court-closings-cancellations-and-restrictions-due-to-covid-19] 
(tracking court closures at the federal and state levels). 
 9. Id.; Alaa Elassar, This is Where Each State is During its Phased Reopening, CNN (May 
27, 2020, 10:00 PM), https://www.cnn.com/interactive/2020/us/states-reopen-corona-
virus-trnd. 
 10. Some Courts Slow Reopening Plans as COVID Cases Rise, U.S. CTS. (July 16, 2020), 
https://www.uscourts.gov/news/2020/07/16/some-courts-slow-reopening-plans-covid-
cases-rise. 
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which mandate that “[no person shall be deprived] of life, liberty, 
or property, without due process of law . . . .”11 To ensure due pro-
cess in the criminal context, the Sixth Amendment outlines proce-
dural guarantees afforded to every criminal defendant, including 
the aptly named Confrontation Clause, requiring that the accused 
enjoy the right “to be confronted with the witnesses against him.”12 

 There is a robust body of jurisprudence concerning criminal 
defendants’ Sixth Amendment right to confront the prosecution’s 
witnesses.13 While true that rulemaking authority empowers courts 
and legislatures to enact videoconference-testimony provisions ei-
ther by statute or court rule,14 this Comment will focus only on the 
application of Supreme Court precedent. Furthermore, this Com-
ment has been narrowed to focus exclusively on criminal trials in 
the federal district courts and circuit courts of appeals. 

 Sections I.A and I.B provide the political landscape regard-
ing interpretations of the Confrontation Clause—beginning with a 
discussion of the evolution of Supreme Court precedent, followed 
by applications of this precedent by the federal district and circuit 
courts of appeals, respectively. Section II.A applies the aforemen-
tioned precedent in the context of the COVID-19 pandemic. Next, 
Section II.B weighs judicial efficiency against the right of the ac-
cused to confront key witnesses. Section II.C identifies the inherent 
deficiencies of video testimony and how they may undermine relia-
bility and fairness. Lastly, Section II.D addresses the ongoing ineq-
uities of the criminal justice system exacerbated by remote testi-
mony. 

II. BACKGROUND 

A. Face-to-Face Confrontation as a Preference, Not an 
Absolute Right 

 The right to confront is not absolute, and the Supreme 
Court has construed the Sixth Amendment to give only preference to 

 
 11. U.S. CONST. amends. V, XIV, § 1. 
 12. Id. amend. VI. 
 13. See generally Francis A. Weber, Complying with the Confrontation Clause in the Twenty-
First Century: Guidance for Courts and Legislatures Considering Videoconference Testimony Provi-
sions, 86 TEMP. L. REV. 149 (2013) (discussing the evolution of Supreme Court precedent 
with regards to the Sixth Amendment’s confrontation clause). 
 14. Id. at 150. 
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face-to-face witness examination.15 The Court, depending on its dis-
position, has at times interpreted the Confrontation Clause as 
providing either a firm substantive right or a procedural right more 
susceptible to waiver by exemption.16 As the following case discus-
sions illustrate, both sides of the spectrum have found support in 
the annals of Supreme Court precedent, though the Court’s mod-
ern conception of the Confrontation Clause increasingly permits 
waiver by exemption. 

 The Court in Coy v. Iowa employed perhaps the strongest 
language to interpret the Confrontation Clause as an absolute right 
to face-to-face confrontation.17 In Coy, the appellant was charged 
with sexually assaulting two thirteen-year-old girls.18 At appellant’s 
jury trial, the trial court allowed the children to give their testimony 
behind a screen placed between them and the appellant, pursuant 
to an Iowa statute.19 The girls were unable to see appellant through 
the screen, but appellant was able to see a dimly lit outline of the 
girls and hear them testify.20 On appeal to the Iowa Supreme Court, 
appellant argued that this procedure violated the Confrontation 
Clause.21 The Iowa Supreme Court disagreed, and affirmed appel-
lant’s conviction for two counts of engaging in “lascivious acts” with 
a child.22 

Before the U.S. Supreme Court, the State posited that there 
existed a “presumption of trauma” experienced by victims of sexual 
assault that outweighed appellant’s right to confrontation.23 Relying 
on “references . . . and quotations from antiquity,” the Court held 

 
 15. See Chambers v. Mississippi, 410 U.S. 284, 295 (1973) (noting that some legitimate 
state interests may outweigh the right of the accused to confront and to cross-examine); 
Mattox v. United States, 146 U.S. 140, 148 (1892) (holding that the enumerated rights con-
tained in the Bill of Rights are subject to exceptions); see also Bourjaily v. United States, 483 
U.S. 171, 182 (1987) (proposing a balancing test weighing the accused’s confrontation right 
against the state’s interest in efficient and accurate fact-finding). 
 16. Compare Coy v. Iowa, 487 U.S. 1012, 1016 (1988) (“We have never doubted, there-
fore, that the Confrontation Clause guarantees the defendant a face-to-face meeting with 
witnesses appearing before the trier of fact.”), with Douglas v. Alabama, 380 U.S. 415, 418 
(1965) (“[A]n adequate opportunity for cross-examination may satisfy the clause even in 
the absence of physical confrontation.”). 
 17. See generally Coy, 487 U.S. 1012. 
 18. Id. at 1014. 
 19. Id. 
 20. Id. at 1015. 
 21. Id. 
 22. Id. 
 23. Coy, 487 U.S. 1012 at 1020. 
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that confrontation is “essential to a fair trial in a criminal prosecu-
tion.”24 After pontificating on the importance of face-to-face con-
frontation, the Court reasoned that the screen eliminated the abil-
ity to “confound and undo [a] false accuser.”25 Further, the Court 
stated that requiring face-to-face confrontation lessens the likeli-
hood that a witness would lie under oath and noted that confronta-
tion is a tool used to undermine the witness’s credibility if he or she 
were to lie in the presence of a defendant.26 Ultimately, the Court 
found that allowing the victims to testify behind a screen violated 
the appellant’s Sixth Amendment rights.27 

Opposite Coy, consider Maryland v. Craig, the Court’s semi-
nal and most direct statement on the constitutionality of videocon-
ference testimony.28 In Craig, the Court again considered the Con-
frontation Clause in the context of a state statute that permitted 
juvenile victims of sexual abuse to testify via one-way videoconfer-
ence.29 Akin to the use of an opaque screen at issue in Coy, one-way 
videoconference allowed for the defendant to see and hear his ac-
cusers, but the juveniles were unable to see the defendant.30 

Craig reinforced the notion that the Confrontation Clause 
does not categorically prohibit witnesses from testifying outside of 
the defendant’s physical presence.31 The Court stated that in some 
instances, the preference for face-to-face confrontation “must give 
way to considerations of public policy and the necessities of the 
case.”32 Again echoing the importance of face-to-face confronta-
tion, the Court held that findings of necessity for use of one-way 
videoconference had to be made on a case-specific basis.33 To make 
this determination, the Court established the Craig test, a two-
pronged inquiry that asks whether (1) allowing waiver of face-to-
face confrontation and cross-examination is necessary to further an 

 
 24. Id. at 1017. 
 25. Id. at 1020. 
 26. Id. at 1019. 
 27. Id. at 1022 (reversing in favor of the appellant and remanding to the Iowa Su-
preme Court for further proceedings not inconsistent with the Coy opinion). 
 28. See generally Craig v. Maryland, 497 U.S. 846 (1990). 
 29. Id. 
 30. Id. at 841–42; Coy, 487 U.S. at 1014–15. 
 31. Craig, 497 U.S. at 844 (“We have never held, however, that the Confrontation 
Clause guarantees criminal defendants the absolute right to a face-to-face meeting with wit-
nesses against them at trial.”). 
 32. Id. at 849 (quoting Maddox v. United States, 156 U.S. 237, 243 (1895)). 
 33. Id. at 855. 
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important state interest, and (2) the testimony offered is otherwise 
reliable.34 

Applying the first prong of the Craig test, the Court noted 
that it has previously recognized that a State’s interest in “the pro-
tection of minor victims of sex crimes from [experiencing] further 
trauma and embarrassment is a ‘compelling’ one.”35 Moreover, the 
Court stated that it has “sustained legislation aimed at protecting 
the physical and emotional well-being of youth even when the laws 
have operated in the sensitive area of constitutionally protected 
rights.”36 In conclusion, the Court held that “the physical and psy-
chological well-being of child abuse victims may be sufficiently im-
portant to outweigh, at least in some cases, a defendant’s rights to 
face his or her accusers in court.”37 

Not only did the Court determine that protecting children 
from trauma is a compelling state interest, but it was convinced that 
the trial court had engaged in the requisite finding of necessity in 
this matter.38 The trial court “must hear evidence and determine 
whether the use of the one-way closed-circuit television is necessary 
to protect the welfare of the particular child witness who seeks to 
testify.”39 Protecting children from courtroom trauma generally will 
not justify the denial of face-to-face confrontation, and a de minimis 
showing of “mere nervousness or excitement or some reluctance to 
testify” will be insufficient.40 At trial, the State presented expert tes-
timony that the named victim and other children allegedly sexually 
abused by the appellant would suffer “emotional distress” and anx-
iety such that they would be unable to communicate effectively 

 
 34. Id. at 851–52. 
 35. Id. at 852 (quoting Globe Newspaper Co. v. Superior Court of Norfolk Cty., 457 
U.S. 596, 607 (1982)); see also New York v. Ferber, 458 U.S. 747, 756–57 (1982); Ginsberg v. 
New York, 390 U.S. 629, 640–41 (1968); Prince v. Massachusetts, 321 U.S. 158, 168 (1944). 
 36. Craig, 497 U.S. at 852 (quoting Ferber, 458 U.S. at 757); see Coy v. Iowa, 487 U.S. 
1012, 1022–23 (O’Connor, J., concurring) (“Many states have determined that a child may 
suffer trauma from exposure to the harsh atmosphere of the typical courtroom and have 
undertaken to shield the child through a variety of ameliorative measures.”). 
 37. Craig, 497 U.S. at 853 (emphasis added). 
 38. Id. at 860. 
 39. Id. at 855. 
 40. Id. at 856 (refusing to identify a minimum showing of trauma because the Mary-
land statute required a showing of “serious emotional distress such that the child cannot 
reasonably communicate”); see also United States v. Moses, 137 F.3d 894, 898 (6th Cir. 1998) 
(finding that a minor’s general fear of the courtroom environment is insufficient to estab-
lish necessity under Craig). 
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while giving testimony.41 Thus, the Court concluded that the trial 
court had made a sufficient, case-specific finding that one-way 
closed-circuit television was necessary to protect the minor victims 
in this case.42 

Finally, the Court held that the testimony in this case was 
sufficiently reliable.43 Despite the absence of face-to-face confronta-
tion, one-way videoconference allowed for the minor victims to be 
sworn under oath, fully cross-examined, and observed by the judge, 
jury, and defendant as they testified.44 Convinced that the one-way 
videoconference shared the crucial trappings of face-to-face con-
frontation, the Court found the minor victims’ testimony to be suf-
ficiently reliable.45 

B. Application of the Craig Test by Federal Courts 

 Craig has remained the guiding opinion for courts in deter-
mining the constitutionality of videoconference testimony. Imme-
diately following Craig, the test was most often applied to cases con-
cerning sexual abuse of minor victims, where minor witnesses were 
allowed by either state statute or local court rule to give their testi-
mony in some form other than face-to-face confrontation.46 Time 
and again, courts have rejected constitutional challenges to the 
practice of allowing videoconference testimony so long as the trial 
court engaged in a “case-specific” inquiry into the necessity of 
 
 41. Craig, 497 U.S. at 842. 
 42. Id. at 860. 
 43. Id. at 851. 
 44. Id. at 857. 
 45. Id. 
 46. See United States v. Weekly, 130 F.3d 747, 752 (6th Cir. 1997) (upholding the con-
stitutionality of permitting two-way closed-circuit television testimony when an expert in 
child psychology testified that the minor victim’s fear of the appellant would “significantly 
impair his ability to testify” in the appellant’s presence); United States v. Rouse, 111 F.3d 
561, 568 (8th Cir. 1997) (allowing for testimony to be given by closed-circuit television based 
on a child psychologist’s statement that the minor victims “believe if [the victim] walked 
into the courtroom today [the alleged abuser] would attack them”); United States v. 
Quintero, 21 F.3d 885, 892 (9th Cir. 1994) (holding expert testimony establishing that the 
minor victims would “[be] unable to testify in open court due to the presence of the de-
fendant” was sufficient to satisfy the case-specific inquiry requirement); United States v. 
Carrier, 9 F.3d 867, 870 (10th Cir. 1993) (allowing a motion for videoconference testimony 
where the trial court relied on a counselor’s testimony based on numerous counseling ses-
sions with the minor victims, the victims’ own statements concerning the appellant, the 
victims’ frequent nightmares about testifying in appellant’s presence, and an understand-
ing of Native American culture, in which staring or glaring is considered especially intimi-
dating). 
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denying face-to-face confrontation, which constitutes almost exclu-
sively of gathering expert opinions.47 

 More germane to the focus of this Comment, federal courts 
have also allowed for videoconference testimony in contexts unre-
lated to the sexual abuse of minors. In Horn v. Quarterman, the trial 
court granted a motion to allow a witness to testify via two-way vide-
oconference in a capital murder trial.48 The witness was terminally 
ill with inoperable cancer of the liver and was receiving treatment 
out-of-state during the trial.49 On appeal, the Fifth Circuit con-
cluded that the Craig test applied in cases not involving minor vic-
tims of sexual abuse so long as the dual determinations of the Craig 
test are otherwise satisfied.50 Here, after the State moved to allow 
the witness’s examination via two-way videoconference, a hearing 
was held outside of the jury’s presence to discuss the motion.51 At 
the hearing, the trial court made a concerted effort to confirm the 
severity of the witness’s illness and inability to travel.52 Thus, the trial 
court engaged in a sufficient case-specific inquiry as to the necessity 
of videoconference testimony.53 

 As to the existence of an important state interest, the court 
found a necessity-based exception for face-to-face confrontation was 
warranted to protect the grievously ill witness from physical danger 
or suffering.54 Despite an absence of Supreme Court precedent up-
holding two-way closed-circuit television, the court found that this 
method of communication allowed for the witness to be appropri-
ately sworn and cross-examined in view of the judge and jurors.55 

 
 47. See Weekly, 130 F.3d at 752; Rouse, 111 F.3d at 568; Quintero, 21 F.3d at 892; Carrier, 
9 F.3d at 870. 
 48. See Horn v. Quarterman, 508 F.3d 306, 310 (5th Cir. 2007). 
 49. Id. at 313. The Horn Court did not explicitly decide whether the appellant’s con-
frontation rights had been violated, only whether the trial court acted reasonably in allowing 
for an exception. Id. 
 50. Id. at 317. 
 51. Id. 
 52. Id. (“[The Court] cannot say that the decision to permit [the appellant] to testify 
via two-way close-circuit television constituted an unreasonable application of established 
federal law.”). 
 53. Horn, 508 F.3d at 318 (finding that “state records reflect that a case-specific finding 
of necessity was made, and that care was taken to preserve other aspects of [appellant’s] 
confrontation right”). 
 54. Id. at 319–20. 
 55. Id. at 321; see also United States v. Benson, 79 F. App’x 813 (6th Cir. 2003) (per 
curiam) (upholding an exception to the Confrontation Clause when the witness was eighty-
five years old and too ill to travel). 
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 Although the Craig test has been satisfied on many occasions 
and expanded in scope, many cases demonstrate courts’ unwilling-
ness to find an exception under Craig. For example, United States v. 
Bordeaux considered the constitutionality of a confrontation excep-
tion in a case involving physical and sexual abuse of a minor.56 The 
minor victim was permitted to testify via two-way closed-circuit tele-
vision.57 During a meeting with the judge, the minor witness ex-
pressed that she was unable to testify in court because she feared a 
combination of factors, including the defendant, the jury, and the 
large courtroom.58 The Eighth Circuit found that because the mi-
nor witness feared a combination of things, many relating to the 
environment of the courtroom itself, that fear of the defendant was 
not the “dominant reason” why she was unable to testify in open 
court.59 Thus, the court concluded that the exception failed to es-
tablish a case-specific finding of necessity for an important state in-
terest as required under Craig.60 

 Sitting en banc, the Eleventh Circuit in United States v. Yates 
rejected mere convenience as an acceptable justification to uphold 
an exception to the Confrontation Clause.61 The government mo-
tioned the trial court to allow two key witnesses to testify via two-way 
live video.62 The government argued that the witnesses, both resid-
ing in Australia, would suffer exorbitant travel costs to testify in-per-
son and judicial efficiency justified a confrontation exception.63 
The trial court granted the government’s motion, and the witnesses 
appeared before the court remotely.64 The Eleventh Circuit was not 
persuaded.65 First, the court held that the trial court did not suffi-
ciently engage in a case-specific finding of necessity, granting the 
motion without a separate hearing on the matter and relying exclu-
sively on the government’s assertion that the witnesses were unwill-
ing to travel to the United States for trial.66 Further, the court held 

 
 56. United States v. Bordeaux, 400 F.3d 548, 552 (8th Cir. 2005). 
 57. Id. 
 58. Id. at 553. 
 59. Id. at 555. 
 60. Id. 
 61. United States v. Yates, 438 F.3d 1307, 1316 (11th Cir. 2006). 
 62. Id. at 1310. 
 63. Id. at 1315–16. 
 64. Id. 
 65. Id. at 1316. 
 66. Id. at 1315. 
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that “the prosecutor’s need for the video conference testimony to 
make a case and to expeditiously resolve it are not the type of public 
policies” important enough to outweigh the appellant’s right to 
confront accusers face-to-face.67 

III. ANALYSIS 

A. COVID-19 as a Blanket Justification Violates Craig 

 Pursuant to the Coronavirus Aid, Relief, and Economic Se-
curity Act (“CARES Act”), passed by Congress on March 27, 2020, 
the Judicial Conference of the United States and Chief District 
Judges are authorized to permit hearing by video or telephonic con-
ference when: (1) such hearings “cannot be conducted in person 
without seriously jeopardizing public health and safety;” and (2) 
“the district judge in a particular case finds for specific reasons that 
the plea or sentencing in that case cannot be further delayed with-
out serious harm to the interests of justice.”68 

United States v. Ortega, decided by the United States District 
Court for the Eastern District of California, illustrates an applica-
tion of the CARES Act in clear violation of Craig.69 On March 4, 
2020, the Governor of California declared a Proclamation of State 
Emergency in response to the COVID-19 public health crisis.70 
Shortly after, President Trump issued a proclamation declaring a 
National Emergency.71 At the state level, General Orders 611 and 
612 suspended all jury trials in the Eastern District scheduled before 
May 1, 2020, and authorized district judges to continue criminal 
matters via videoconference, citing “critically low resources across 
its heavy caseload.”72 Relying on these facts, the Ortega court granted 
the government’s motion to proceed via videoconference.73 

What was missing from the court’s analysis was any case-spe-
cific, particularized findings as to the necessity of videoconference 
testimony. Craig explicitly requires that trial courts engage in 

 
 67. Yates, 438 F.3d at 1316. 
 68. Coronavirus Aid, Relief, and Economic Security (CARES) Act, Pub. L. No. 116-
136, § 15002(b)(2)(A), 134 Stat. 281, 529 (2020). 
 69. United States v. Ortega, No. 2:18-CR-00087 (E.D. Cal. May 4, 2020). 
 70. Ortega, slip op. at 2. 
 71. Id. at 3. 
 72. Id. 
 73. Id. at 4. 
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sufficient fact-finding to establish necessity in advancing an im-
portant state interest.74 Combatting the spread of the COVID-19 
pandemic through strict adherence to emergency proclamations 
and guidance from the Center for Disease Control (“CDC”) is an 
important state interest.75 Less apparent is exactly why the individual 
witnesses in Ortega would be unable to give face-to-face testimony in 
open court while maintaining social distancing. 

Granting a motion to permit witnesses to testify via videocon-
ference without so much as mentioning the particular circum-
stances pertaining to each witness is patently inconsistent with the 
requirements of the Craig test, and by extension, the Confrontation 
Clause.76 Unlike Craig and its progeny, the Ortega court failed to pro-
vide requisite justification for granting the government’s motion to 
allow a witness to give his testimony via videoconference.77 The 
opinion cites no facts relating to the age of the witnesses, distance 
they would need to travel, or underlying health conditions that may 
increase the likelihood for a potentially deadly infection.78 In es-
sence, the court identified a critically important interest of the state 
but failed to adequately explain why allowing witnesses to testify re-
motely in this matter would promote that interest. 

 To understand the shortcomings of the Ortega analysis, con-
sider the 2020 case United States v. Donziger.79 The defendant in 
Donziger was accused of six counts of criminal contempt in willful 
violation of a RICO judgment entered in an underlying civil case.80 
Like the government’s motion in Ortega, the government entered a 
nearly identical motion, asking the court to allow a witness to give 
his testimony via videoconference, rather than in open court, for 
fear of contracting COVID-19.81 

The court considered the motion under the Craig frame-
work and found that the circumstances surrounding the health of 
this particular witness justified a confrontation exemption.82 The 

 
 74. Maryland v. Craig, 497 U.S. 836, 855 (1990). 
 75. See Ortega, slip op. at 2. 
 76. Craig, 497 U.S. at 860. 
 77. Ortega, slip op. at 2–3. 
 78. See id. 
 79. United States v. Donziger, No. 11-CV-691 (LAK), 2020 WL 5152162 (S.D.N.Y. Aug. 
31, 2020). 
 80. Id. at *1; see Chevron Corp. v. Donziger, 783 F. Supp. 2d 713 (S.D.N.Y. 2011). 
 81. Donziger, 2020 WL 5152162, at *2. 
 82. Id. at *2, *4. 
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court began by identifying an important public policy, stating that 
“there is no question that limiting the spread of COVID-19 and pro-
tecting at-risk individuals from exposure to the virus are critically 
important public policies.”83 Turning to the witness himself, the 
court was satisfied that age and pre-existing health conditions ne-
cessitated that the witness avoid public gatherings, such as trial in 
open court.84 Specifically, the court found that the witness, “who is 
in his 70s and suffers from [Redacted], which, as the letters from 
his physician reflect, places him at heightened risk of dangerous 
complications should he contract COVID-19,” could “testify via live 
video rather than in person, which would require boarding a plane 
and spending at least two weeks in New York City.”85 In conclusion, 
the court ruled that remote testimony was necessary to protect the 
witness and promote public health generally.86 

The states have been left to their own devices to quell the 
spread of COVID-19. As of October 2020, some states reopened al-
most completely, and others had already been open for some 
time.87 Some stalled efforts to reopen, and others reversed earlier 
decisions to relax prohibitions on public gatherings.88 Twenty-eight 
states were categorized as “reopened;” seven were in the process of 
reopening; five paused reopening; and six, including Texas, New 
York, and California, reversed prior actions loosening restrictions 
in the face of rising infection rates.89 COVID-19 cases have not been 
spread equally among the states.90 As of October 2020, Maine, 
which for the most part had avoided the worst of the pandemic, 
reported only 6,201 cases, with only 19 per 100,000 positively iden-
tified as infected.91 Other states were not so lucky. Between October 

 
 83. Id. at *2; see also United States v. McKown, No. 2:16-CR-178-2-TLS-JEM, 2020 U.S. 
Dist. LEXIS 1293, at *5 (N.D. Ind. Jan. 6, 2020) (finding an important public interest in 
allowing witnesses who cannot travel because of age or health to testify remotely). 
 84. Donziger, 2020 WL 5152162, at *2–3. 
 85. Id. at *2 (alteration in original). 
 86. Id. at *4. 
 87. Covid in the U.S.: Latest Map and Case Count, N.Y. TIMES (Oct. 25, 2020, 2:36 PM), 
https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html 
[https://web.archive.org/web/20201025094819/https://www.nytimes.com/interac-
tive/2020/us/coronavirus-us-cases.html]. 
 88. Id. 
 89. Id. 
 90. Id. 
 91. Maine Covid Map and Case Count, N.Y. TIMES (Oct. 26, 2020, 12:24 AM), 
https://www.nytimes.com/interactive/2020/us/maine-coronavirus-cases.html 
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18 and October 25, Texas reported 42,499 new cases.92 Wisconsin 
also saw an explosion of new cases, with nearly one seventh of all 
cases occurring within that same week.93 

One salient observation emerges from this complicated 
patchwork: courts must recognize that citizens of some states are 
less likely to be infected or spread infection. Consider Maine as an 
example. Of Maine’s 1,344,212 citizens, an infinitesimally small per-
centage of the population has been infected.94 Thus, it is more likely 
that a key witness to a criminal prosecution held in Maine will be 
involved in a deadly car accident than contracting COVID-19 dur-
ing the proceeding.95 Without more, there is no acceptable COVID-
19 justification for granting exemptions to Maine’s healthy adult 
citizens. 

Pointing to COVID-19 as a blanket justification for confron-
tation exemptions violates Craig. To uphold the Sixth Amend-
ment’s procedural guarantees enjoyed by criminal defendants, ex-
ceptions to the Confrontation Clause must be strictly scrutinized 
and granted only when absolutely necessary.96 Necessity cannot be 
assumed. It must be found by intensive fact-finding particular to the 
specific witness or witnesses wishing to testify outside the confines 
of open court.97  

 
[https://web.archive.org/web/20201026120414/https://www.nytimes.com/interac-
tive/2020/us/maine-coronavirus-cases.html]. 
 92. Texas Covid Map and Case Count, N.Y. TIMES (Oct. 25, 2020, 12:33 AM), 
https://www.nytimes.com/interactive/2020/us/texas-coronavirus-cases.html 
[https://web.archive.org/web/20201025112453/https://www.nytimes.com/interac-
tive/2020/us/texas-coronavirus-cases.html]. 
 93. Wisconsin Covid Map and Case Count, N.Y. TIMES (Oct. 27, 2020, 12:36 AM), 
https://www.nytimes.com/interactive/2020/us/wisconsin-coronavirus-cases.html 
[https://web.archive.org/web/20201027055046/https://www.nytimes.com/interac-
tive/2020/us/wisconsin-coronavirus-cases.html]. 
 94. As of October 26, 2020, 6,201 of Maine’s 1.3 million residents, 0.461% of Maine’s 
total population, had been infected with COVID-19. See QuickFacts Maine, U.S. CENSUS 

BUREAU, https://www.census.gov/quickfacts/ME (last visited Feb. 9, 2021); see also Maine 
Covid Map and Case Count, supra note 91.  
 95. Odds of Dying, NAT’L SAFETY COUNCIL, https://injuryfacts.nsc.org/all-injuries/pre-
ventable-death-overview/odds-of-dying (last visited Feb. 9, 2021) (reporting that the odds 
of dying in a motor-vehicle crash were 1 in 106, or .943%). 
 96. Maryland v. Craig, 497 U.S. 836, 850 (1990) (citations omitted) (“[O]ur prece-
dents confirm that a defendant’s right to confront accusatory witnesses may be satisfied 
absent a physical, face-to-face confrontation at trial only where denial of such confrontation 
is necessary to further an important public policy and only where the reliability of the testi-
mony is otherwise assured.”). 
 97. Id. at 855 (stating that “[t]he requisite finding of necessity must . . . be a case-spe-
cific one”). 
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B. Competing Policy Concerns—Judicial Efficiency and 
the Rights of the Accused 

 Granting or denying exceptions to the Confrontation Clause 
involves a delicate balancing act.98 Judicial efficiency, public safety, 
and the procedural rights of the criminally accused are at play in 
the context of COVID-19.99 As discussed above, public safety cannot 
be a blanket justification for granting a confrontation exception, as 
not every witness is equally at risk of life-threatening infection, and 
healthy witnesses, without more, are perfectly able to testify in open 
court. 

 There is an argument to be made that the Craig test, applied 
universally to every witness that points to COVID-19 as a reason for 
not appearing in court, would substantially slow the courts. Prem-
ised on the notion that the individualized fact-finding required by 
Craig would impede the swift administration of justice, proponents 
of conducting remote trials would point to judicial efficiency as an 
overriding concern. Although a legitimate concern, this premise 
overly expands the scope of Craig as applying to each and every wit-
ness to testify before a court or tribunal.100 

 Craig considered the Confrontation Clause in the context of 
alleged sexual abuse of a minor, where the minor-victim was unable 
to testify in open court for fear of the defendant.101 In short, the 
Craig test was created to balance the rights of the accuser against the 
rights of the accused.102 In Horn, the witness allowed to testify re-
motely was formerly incarcerated with the accused.103 The witness 
claimed that the accused confided in him, informing him plainly 
 
 98. Id. at 848 (quoting Ohio v. Roberts, 448 U.S. 56, 63 (1980)) (reasoning that the 
court may dispense with a defendant’s confrontation rights when balanced against “com-
peting interests”). 
 99. Federal Judges Reinventing the Jury Trial During Pandemic, U.S. CTS. (Aug. 27, 2020), 
https://www.uscourts.gov/news/2020/08/27/federal-judges-reinventing-jury-trial-during-
pandemic; Defenders Work to Ensure Due Process Amid Pandemic, U.S. CTS. (Aug. 19, 2020), 
https://www.uscourts.gov/news/2020/08/19/defenders-work-ensure-due-process-amid-
pandemic. 
 100. Craig, 497 U.S. at 857–58 (quoting Craig v. State, 316 Md. 551, 564, 560 A.2d 1120, 
1126 (1989)) (holding that exceptions to the Confrontation Clause must be based in a 
“case-specific finding of necessity”). 
 101. See generally id. at 857–58; see also United States v. Bordeaux, 400 F.3d 548 (8th Cir. 
2005); United States v. Weekly, 130 F.3d 747 (6th Cir. 1997); United States v. Rouse, 111 
F.3d 561 (8th Cir. 1997). 
 102. See generally Craig, 497 U.S. at 846; see also Bordeaux, 400 F.3d 548; Weekly, 130 F.3d 
747; Rouse, 111 F.3d 561. 
 103. Horn v. Quarterman, 508 F.3d 306, 313 (5th Cir. 2007). 
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that he had kidnapped and murdered a young boy.104 Yates applied 
the Craig test to two witnesses with firsthand knowledge of the ac-
cused’s alleged fraud and who were described as “essential witnesses 
to the government’s case-in-chief.”105 

 The common thread woven between each of the abovemen-
tioned cases is that the witness or witnesses were vital to the prose-
cutions’ case-in-chief as either victims, eyewitnesses, or confi-
dants.106 Based on these cases, courts have not understood Craig to 
apply to auxiliary or mechanical witnesses.107 A plethora of witnesses 
can, and should, testify remotely during a pandemic, including ex-
perts, character witnesses, and administrative witnesses.108 In short, 
witnesses that do not purport to have firsthand knowledge of the 
crimes of the accused do not implicate the Confrontation Clause, 
and therefore the Craig test should not be applied to exemptions 
sought by such witnesses. When applied in these narrow circum-
stances, the fear of the judicial system grinding to a halt with Craig 
determinations evaporates. 

C. The Impact of Technological Deficiencies on Cross-
Examination 

 Undoubtedly, confrontation through a video monitor does 
not perfectly simulate giving testimony in open court, and the two 
cannot be considered constitutionally equivalent.109 As stated suc-
cinctly by the Eleventh Circuit in Yates, the Sixth Amendment’s 
“guarantee of the right to confront one’s accuser is most certainly 
compromised when the confrontation occurs through an electronic 
medium.”110 In fact, no court has ever held otherwise, and even 
courts willing to find permissible exceptions have acknowledged 
certain deficiencies in remote testimony.111 Put simply, virtual 

 
 104. Id. at 313–14. 
 105. United States v. Yates, 438 F.3d 1307, 1310, 1314 (11th Cir. 2006). 
 106. See Craig, 497 U.S. at 840; Yates, 438 F.3d at 1310; Quarterman, 508 F.3d at 313. 
 107. See, e.g., Craig, 497 U.S. at 850. 
 108. See Norma Izzo, How Litigators are Confronting COVID in the Courtroom, AM. BAR 

ASS’N (Aug. 31, 2020), https://www.americanbar.org/groups/litigation/committees/trial-
practice/articles/2020/covid-19-video-testimony-courtrooms. 
 109. See Bordeaux, 400 F.3d at 554–55. 
 110. Yates, 438 F.3d at 1315. 
 111. United States v. Gigante, 166 F.3d 75, 80 (2d Cir. 1999) (“[T]he use of remote, 
closed-circuit television testimony must be carefully circumscribed . . . .”). 



SS_STONE_PUBLISH.DOCX (DO NOT DELETE) 6/8/21  8:03 PM 

148        WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 11:4 

presence neither equates to, nor is a meaningful substitute for, 
physical presence. 

 Technological deficiencies almost certainly lessen the effec-
tiveness of cross-examination.112 Consider the following hypothet-
ical. Imagine that the prosecution has called a key witness in a cap-
ital murder trial. Based on the witness’s demeanor in all previous 
proceedings, the defense has serious doubts as to the witness’s cred-
ibility. Specifically, counsel for the defense has noticed that the wit-
ness tends to grab at her stomach when asked to recount the specif-
ics of the crime she allegedly witnessed and refuses to make eye 
contact. In open court, these nervous ticks and tell-tale signs of un-
truthfulness would be plainly visible to both defense counsel and 
the jury. However, if the witness were permitted to testify remotely, 
utilizing a common live videoconference application like Zoom, the 
witness would only be visible to the jury from the shoulders-up. 
Those all-important behavioral oddities which defense attorneys are 
trained to identify would be blocked from view, artificially elevating 
the witness’s credibility and increasing the likelihood of a false con-
viction. 

 In State v. Sewell, a key witness in a murder case was permitted 
to testify via videoconference.113 While giving his testimony, the con-
nection became distorted and the video began to “lag.”114 As a re-
sult, there was a slight time delay between questions and answers.115 
On appeal, the appellant challenged the exception, arguing that 
the time delay adversely impacted cross-examination.116 The Minne-
sota Court of Appeals was unpersuaded and held that the time delay 
did not materially impact the appellant’s right to confront the wit-
ness.117 

While it may be true that a “slight” delay will have only a de 
minimis impact on cross-examination, a three-to-five second delay 
may more substantially disrupt the line of questioning. Lag is a com-
mon affliction of videoconference applications.118 A delay of just a 

 
 112. See, e.g., Yates, 438 F.3d at 1315. 
 113. State v. Sewell, 595 N.W.2d 207, 210, 211 (Minn. Ct. App. 1999). 
 114. Id. at 212. 
 115. Id. 
 116. Id. 
 117. Id. at 212–13. 
 118. See generally United States v. Shabazz, 52 M.J. 585, 591–92 (N.M. Ct. Crim. App. 
1999) (describing how the video connection to the witness was lost on two separate occa-
sions and that audio delays occurred between questions and witness’s responses). 
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few seconds would make it difficult—if not impossible—for the de-
fense to utilize a strategy of rapid-fire, successive questioning, meant 
to overwhelm and confuse witnesses who offer dubious or thread-
bare testimony.119 

There is also a danger of contemporaneous witness coach-
ing during remote testimony. In United States v. Shabazz, the govern-
ment’s key witness testified remotely from California against a de-
fendant accused of maiming and drug distribution in Japan.120 The 
defendant alleged on appeal that the witness had been coached off-
screen while she was giving testimony, unseen by the judge and 
jury.121 The appellate court examined recordings, found evidence 
of coaching, and set aside the portion of the conviction related to 
the tainted testimony.122 The court concluded that the trial judge 
had failed to protect the defendant’s Confrontation Clause rights 
and that contemporaneous coaching undermined the reliability of 
the testimony.123 

Webcams provide only a snapshot of a witness. Judge, jury, 
and attorney cannot view the witness in his or her entirety and can-
not peer into the room or space in which the witness is testifying. A 
limited view creates an opportunity for impropriety, which often 
cannot be addressed or corrected until it is too late.124 

D. Perjury, Wrongful Convictions, and the Immeasurable 
Psychological Impact of Remote Testimony 

 In trial, there are two sides to every story, and competing 
interests abound. Witnesses cannot be trusted to “come forward and 
scrupulously follow the letter as well as the spirit of the oath, ‘to tell 
the truth, and nothing but the truth.’”125 In fact, perjury is the most 
common reason for overturning criminal convictions.126 The 
 
 119. Id. 
 120. Id. at 590–91. 
 121. Id. at 594–95. 
 122. Id. at 594. 
 123. Id. (finding the possibility that the witness had been coached while giving testi-
mony constituted material prejudice to a substantial right of the defendant). 
 124. See, e.g., Shabazz, 52 M.J. at 594–95. 
 125. FRANCIS WELLMAN, THE ART OF CROSS-EXAMINATION (The Gutenberg Project 
2012) (1903), http://www.gutenberg.org/files/40781/40781-0.txt. 
 126. Exoneration Report: Official Misconduct and Perjury Remain Leading Causes of Wrongful 
Homicide Convictions, DEATH PENALTY INFO. CTR. (Apr. 3, 2020), https://deathpenal-
tyinfo.org/news/2019-exoneration-report-official-misconduct-and-perjury-remain-leading-
causes-of-wrongful-homicide-convictions [hereinafter Exoneration Report]. 
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National Registry of Exonerations reports that misconduct in the 
form of perjury and false accusations is “most prevalent in cases in-
volving serious criminal charges.”127 In 2019, 143 men and women 
were exonerated for wrongful convictions; seventy-six exonerations 
reversed convictions for homicide, including three capital cases.128 
Courts found perjury or false accusation in a vast majority of exon-
erations, 101 of the 143 (70.6%).129 Perjury was even more common 
than withholding exculpatory evidence, which occurred in ninety-
three of the 143 exonerations.130 

Clearly, there are far more than 143 wrongfully convicted 
criminal defendants currently incarcerated.131 The report’s author, 
Barbara O’Brien, suggests that “[r]ight now, there are likely thou-
sands of innocent people in U.S. jails and prisons as a result of 
wrongful convictions.”132 Remote testimony raises the likelihood 
that perjured testimony will impact findings of guilt, and scholarly 
examinations of tribunals support this assertion.133 

With the advent of the modern technological era, courts 
have attempted to combat growing dockets by allowing for remote 
bail hearings, assuming that costs would be reduced without disad-
vantaging defendants.134 In 1999, Cook County, Illinois, which in-
cludes Chicago and the surrounding metropolitan area, began im-
plementing a program mandating that bail hearings for criminal 
defendants be conducted remotely via two-way videoconference.135 
A statistical analysis revealed an immediate and permanent increase 
in the average bail amount beginning after June 1, 1999, the date 
the program began.136 In aggregate, bail hearings conducted 

 
 127. Id. 
 128. Id. 
 129. Id. 
 130. Id. 
 131. See generally Michele Berger, Wrongful Convictions Reported for 6 Percent of Crimes, 
UNIV. OF PA. (May 8, 2018), https://penntoday.upenn.edu/news/first-estimate-wrongful-
convictions-general-prison-population. 
 132. Exoneration Report, supra note 126. 
 133. See generally Alicia Bannon & Janna Adelstein, The Impact of Video Proceedings on Fair-
ness and Access to Justice in Court, BRENNAN CTR. FOR JUST. (Sept. 10, 2020), 
https://www.brennancenter.org/sites/default/files/2020-09/The%20Impact%20of% 
20Video%20Proceedings%20on%20Fairness%20and%20Access%20to%20Jus-
tice%20in%20Court.pdf. 
 134. Shari S. Diamond et al., Efficiency and Cost: The Impact of Videoconferenced Hearings 
on Bail Decisions, 100 J. CRIM. L. & CRIMINOLOGY 869, 869 (2010). 
 135. Id. 
 136. Id. at 891. 
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remotely exhibited an increase of roughly $20,958, or fifty-one per-
cent, between 1999 and 2007.137 Depending on the offense, the av-
erage bond amount increase ranged from fifty-four percent to 
ninety percent.138 Unarmed robbery and residential burglary exhib-
ited astronomical increases, $52,227 (eighty-six percent) and 
$53,274 (ninety percent), respectively.139 

The negative effects of remote proceedings have also been 
discovered outside of the traditional criminal proceedings. Studies 
of immigration courts have found that detained persons were more 
likely to be deported when their hearings were conducted re-
motely.140 In three of six surveyed immigration courts, judges admit-
ted to changing their perception of the detainee’s credibility after 
meeting the detainee face-to-face when previous proceedings oc-
curred via one- and two-way videoconference.141 

Video proceedings can also frustrate attorney-client commu-
nication. A 2010 survey by the National Center for State Courts 
found that thirty-seven percent of courts conducting remote pro-
ceedings had no system to enable private communications between 
attorneys and their clients when the parties were in separate loca-
tions.142 

It is no coincidence that bail amounts increased in Cook 
County after the shift to remote hearings; the causal connection 
cannot be refuted.143 Nor is it a coincidence that detained immi-
grants are more likely to be deported after remote adjudications.144 
Yet the question remains: why do remote hearings prejudice courts 
against defendants? It may be impossible to create a statistical 
model that tracks the psychology of the courtroom, but there is 
something intangible about the physical presence of an individual 
that cannot be replicated. There is also something dehumanizing 
about passing judgment on a pixelated image. To quote the Sixth 
Circuit, “Sentencing a defendant by video conferencing creates the 
risk of a disconnect that can occur because the immediacy of a living 

 
 137. Id. at 892. 
 138. Id. at 893. 
 139. Id. 
 140. Bannon, supra note 133, at 2, 4. 
 141. Id. at 2, 6. 
 142. Id. at 2. 
 143. See id. at 4. 
 144. Id. at 4–5. 
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person is lost . . . [T]elevision is no substitute for direct personal 
contact.”145 

IV. CONCLUSION 

 As of October 2020, there appeared to be no end in sight to 
the ongoing COVID-19 pandemic, and virologists predicted that in-
fection rates would spike in the colder winter months.146 As people 
braced the cold indoors, homes became proverbial petri dishes, in-
advertent growth mediums facilitating the spread of infection.147 
Simultaneously, another plague emerged in American cities from 
May to June, as homicide rates in twenty major U.S. cities increased 
by nearly thirty-seven percent.148 Courts straining under the weight 
of bloated dockets will continue to find ways to cut costs and pro-
mote efficiency but are unlikely to do so with the substantive and 
procedural constitutional rights of criminal defendants in mind.  

Yet, the Sixth Amendment guarantees criminal defendants 
the right to confront their accusers and witnesses against them, and 
this underlying guarantee persists despite recent trends.149 Under 
Craig, courts are not permitted to casually discard in-person testi-
mony, and exemptions are to be strictly scrutinized.150 COVID-19 
has transformed our country, but it cannot be used as a blanket jus-
tification to subvert the Confrontation Clause. Otherwise, criminal 
defendants are without protection from false accusations and per-
jury, barely afloat in a system systematically stacked against them. 

 
 145. United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (quoting Stoner v. 
Sowders, 997 F.2d 209, 213 (6th Cir. 1993)). 
 146. Katherina Rosenberg-Douglas & Madeline Buckley, Pandemic Fatigue Could Make a 
Cold-Weather COVID-19 Spike Worse. Want a Better 2021? Resist Risky Holiday Gatherings, Experts 
Say, CHI. TRIB. (Oct. 23, 2020), https://www.chicagotribune.com/coronavirus/ct-corona-
virus-pandemic-fatigue-holidays-cold-spiking-cases-20201023-
4q2cj3uhcja3bpp6wy3y56enau-story.html. 
 147. Id. 
 148. Josh Campbell, Violent Crime Rises During Pandemic as Confidence in Police Takes a Hit, 
CNN (Aug. 16, 2020, 10:06 PM), https://www.cnn.com/2020/08/16/us/violent-crime-
soars-confidence-in-police-takes-hit/index.html (noting a thirty-five percent increase in in-
cidents of aggravated assault). 
 149. U.S. CONST. amend. VI. 
 150. Maryland v. Craig, 497 U.S. 837, 850 (1990). 




