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JUDICIOUS ACCOUNTING: THE HOW-TO GUIDE 
FOR RECOVERING THE MAXIMUM AMOUNT OF 

ATTORNEYS’ FEES IN VIRGINIA 

ALICHA M. GRUBB† 

I.  THE BASIS FOR RECOVERING ATTORNEYS’ FEES 

he recovery of attorneys’ fees can be crucial to case evaluation 
and resolution. While attorneys’ fees are generally not the 

main focus of any piece of litigation, they are important to the cost-
benefit analysis at each stage of the case. No matter the size or type 
of case, it is critical to the case evaluation to determine whether 
attorneys’ fees are recoverable. Whether a party may recover 
attorneys’ fees largely turns on the relationship of the parties and 
the nature of the litigation. Equally as important, whether the party 
actually will recover attorneys’ fees depends on the attorney’s 
careful billing and timely petition for recovery. At the end of the 
day, each attorney not only wants to prove her case and win but also 
wants to recover her fees in addition to the damages award. 

Similarly, a full recovery for a party may include the recovery 
of expenses, costs, and interest. For a winning party, the recovery of 
expenses, costs, and interest truly makes that party whole by 
recouping reasonable out-of-pocket litigation expenses and 
accounting for the time-value of money. The availability of 
attorneys’ fees, costs, and interest should be considered in every 
case.  

The general rule for recovering attorneys’ fees is the 
American Rule, which states that a party pays for its own attorneys’ 
fees and costs absent a contractual or statutory provision to the 
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contrary.1 In addition to a statutory or contractual basis for 
recovering attorneys’ fees, some courts, including Virginia courts, 
have allowed for the recovery of attorneys’ fees in cases of fraud or 
other inequitable misconduct.2 These rules are followed, nearly 
universally, across the United States.3 While this article specifically 
focuses on Virginia cases, Fourth Circuit cases, and statutes 
interpreting and applying the American Rule, the basic principles 
are followed in nearly every state.4 

A.  Contractual and Statutory Fee-Shifting Provisions 

Fee-shifting provisions found in contracts or statutes contain 
some common elements. First, the provision is likely to be 
mandatory or discretionary.5 This distinction is important, 
especially to the cost-benefit analysis done in preparation for 
settlement. A mandatory fee-shifting provision gives a litigant 
stronger bargaining power. In contrast, a discretionary fee-shifting 
provision that simply favors the winner limits the effect of the 
provision. In contracts, the provisions are generally mandatory and 
often provide that a certain party is “entitled” to recover reasonable 
attorneys’ fees and costs in connection to its breach of contract 
action.6 Statutes may use mandatory language, like “the court shall 
award” attorneys’ fees and costs, or discretionary language, such as 
“the court in its discretion may award attorneys’ fees.”7 Be careful 
to ascertain the nature of your attorneys’ fees provision early on. 

The second element deals with the recipient of attorneys’ 
fees.8 Fee-shifting provisions may benefit only one party by name 
(assuming it prevails) or the prevailing party, no matter the 

 
 1. Shammas v. Focarino, 784 F.3d 219, 221 (4th Cir. 2015); REVI, LLC v. Chi. Title 
Ins. Co., 776 S.E.2d 808, 813 (Va. 2015); see also Stillwell Enter., Inc. v. Interstate Equip. Co., 
266 S.E.2d 812, 814 (N.C. 1980) (holding that the general rule in North Carolina is the 
American Rule and providing for an exception when fees are allowed by statue); Hess 
Constr. Co. v. Bd. of Educ., 669 A.2d 1352, 1354 (Md. 1996).  

 2. Carlson v. Wells, 705 S.E.2d 101, 109–10 (Va. 2011). 

 3. John F. Vargo, The American Rule on Attorney Fee Allocation: The Injured Person’s Access 
to Justice, 42 AM. U. L. REV. 1567, 1584–86 (1993). 

 4. Id. 

 5. Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 177, 183 (Va. 2017). 

 6. Dewberry & Davis, Inc. v. C3NS, Inc., 732 S.E.2d 239, 243 (Va. 2012). 

 7. See, e.g., VA. CODE ANN. § 55.1-1915(A) (2021); 42 U.S.C. § 12205; 31 U.S.C. § 3730.  

 8. See generally Dewberry, 732 S.E.2d at 243. 
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outcome.9 However, a fee-shifting provision that benefits one side 
by name regardless of whether it prevails is unconscionable and 
unenforceable.10 Statutes may give courts the authority to award 
attorneys’ fees to a prevailing defendant, especially in cases of 
frivolous litigation.11 Thus, the first step in an attorneys’ fee award 
analysis is to determine if there is a fee-shifting provision at play 
and, if so, whether the provision is mandatory or discretionary 
along with who the provision benefits. Below are some examples of 
statutory fee-shifting provisions: 

i. Virginia Statutory Provisions (representative 
listing) 

a) Wrongful Death: The amount recovered in a “judgment 
to distribute recovery when the verdict fails to do so” 
shall be paid to the personal representative who shall 
first pay the costs and reasonable attorneys’ fees and 
then distribute the amount specifically allocated to the 
payment of hospital, medical and funeral expenses.12 

b) Virginia Fraud Against Taxpayers Act: A person 
bringing the action or settling the claim, shall also 
receive an amount for reasonable expenses plus 
attorneys’ fees and costs.13 

c) Sanctions: Attorneys’ fees are recoverable in defending 
an unwarranted claim and pursuing a sanctions award.14 

d) Late notice of nonsuit: “If notice to take a nonsuit of 
right is given to the opposing party within seven days of 
trial or during trial, the court in its discretion may assess 
against the nonsuiting party reasonable witness fees and 
travel costs of expert witnesses scheduled to appear at trial 
. . . .”15 

 
 9. Id. 

 10. McIntosh v. Flint Hill Sch., No. CL-2018-1929, 2018 Va. Cir. LEXIS 321, at *2 (Va. 
Cir. Ct. Sept. 17, 2018). 

 11. VA. CODE ANN. § 8.01-216.7 (2021).  

 12. Id. § 8.01-54. 

 13. Id. § 8.01-216.7. 

 14. See id. § 8.01-271.1. 

 15. Id. § 8.01-380 (emphasis added). 
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e) Enforcement of judgment lien.16 

f) Conspiracy claims to damage business contracts.17 

g) Spousal Support: “Failure of [a remarrying] spouse to 
notify the payor shall entitle the payor to restitution 
equal to the amount of any current support and 
maintenance paid after the date of the remarriage, 
together with interest from the date of the remarriage 
and reasonable attorney’s fees and costs.”18  

h) Petition to disburse principal of infant ward.19 

i) Private action under Fair Housing Law.20 

j) Failure to provide leave for voluntary service in the Civil 
Air Patrol.21 

k) Violation of Virginia Minimum Wage Act.22 

l) Violation of the Rights of Persons with Disabilities; fees 
to the prevailing party.23 

m) Avoiding fraudulent or voluntary conveyance.24 

n) Virginia Consumer Protection Act: “[I]n addition to any 
damages awarded, such person also may be awarded 
reasonable attorneys’ fees and court costs.”25  

o) The Unemployment Commission can limit the amount 
of attorneys’ fees charged in representation of an 
individual seeking unemployment benefits.26 

 
 16. Id. § 8.01-499.  

 17. Id. § 18.2-500. 

 18. Id. § 20-110 (emphasis added).  

 19. Id. § 31-11 (repealed 2012). 

 20. Id. § 36-94 (repealed 1991).  

 21. Id. § 40.1-28.7.6 (repealed 1985). 

 22. Id. § 40.1-28.12. 

 23. Id. § 51.5-46. 

 24. Id. § 55-82 (repealed 2019). 

 25. Id. § 59.1-204 (emphasis added). 

 26. Id. § 60.2-123. 
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p) Rules 4:5(g) and 4:12 of the Supreme Court of Virginia 
provide for attorneys’ fees in various instances for failing 
to make discovery.27 

q) Rule 4:5(g): “(1) If the party giving the notice of the 
taking of a deposition fails to attend and proceed 
therewith and another party attends in person or by 
attorney pursuant to the notice, the court may award the 
party giving the notice to pay to such other party the 
reasonable expenses incurred by him and his attorney 
in attending, including reasonable attorney’s fees; (2) If 
the party giving the notice of the taking of a deposition 
of a witness fails to serve a subpoena upon him and the 
witness because of such failure does not attend, and if 
another party attends in person or by attorney because 
he expects the deposition of that witness to be taken, the 
court may order the party giving the notice to pay to 
such other party the reasonable expenses incurred by 
him and his attorney in attending, including reasonable 
attorney’s fees.”28 

r) Rule 4:12(a)(4): Award of Expenses of Motion. “If the 
motion is granted, the court must . . . require the party 
or deponent whose conduct necessitated the motion or 
the party or attorney advising such conduct or both of 
them to pay to the moving party the reasonable 
expenses incurred in obtaining the order, including 
reasonable attorney’s fees . . . .”29 “If the motion is 
denied, the court must . . . require the moving party or 
the attorney advising the motion or both of them to pay 
to the party or deponent who opposed the motion the 
reasonable expenses incurred . . . including attorney’s 
fees . . . .”30 

 
 27. VA. SUP. CT. R. 4:5(g), 4:12.  

 28. VA. SUP. CT. R. 4:5(g).  

 29. VA. SUP. CT. R. 4:12(a)(4).  

 30. Id. 
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ii. Federal Statutory Claims  

Numerous federal statutes also allow for the recovery of 
attorneys’ fees in federal court.31 It is quite common for Congress 
to include a fee-shifting provision when enacting laws that allow for 
a private right of action.32 In some situations, the award is 
discretionary, and, in others, the award is mandatory.33 Rules 11 and 
37 of the Federal Rules of Civil Procedure include attorneys’ fees, 
and 28 U.S.C. § 1927 applies to inappropriate actions taken in 
litigation in federal courts.34 

iii. Contract Fee-shifting Clause Examples 

a) The prevailing party shall have the right to collect from 
the other party its reasonable attorneys’ fees and costs 
incurred in enforcing this Agreement.35 

b) If for any reason the amount due under this 
[contract/promissory note/agreement] is not paid 
when due, the [contractor/note holder/name of party] 
shall be entitled to its expenses and fees incurred in the 
collection of this agreement with interest on the unpaid 
balance.36 

 
 31. See, e.g., 42 U.S.C. § 1988(b) (allowing the prevailing party to recover attorneys’ 
fees in numerous civil rights cases); 42 U.S.C. § 3613(c)(2) (allowing the prevailing party 
to recover attorneys’ fees under the Fair Housing Act). 

 32. HENRY COHEN, CONG. RSCH. SERV., ORDER CODE 94-970, AWARDS OF ATTORNEYS’ 
FEES BY FEDERAL COURTS AND FEDERAL AGENCIES (2008). 

 33. E.g., compare 42 U.S.C. § 1988(b) (stating that “the court, in its discretion, may 
allow the prevailing party, other than the United States, a reasonable attorney’s fee . . . “), 
with 29 U.S.C. § 216 (stating that “[t]he court in such action shall, in addition to any 
judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid 
by the defendant . . . “).  

 34. FED. R. CIV. P. 11; FED. R. CIV. P. 37; see also 28 U.S.C. § 1927. 

 35. For a preview of the document, see BBX CAPITAL CORP.,                                 
EMPLOYMENT AGREEMENT, (Ex. 10.10) (Nov. 12, 2012), https://www.sec.gov/ 
Archives/edgar/data/0000315858/000031585817000008/c858-20161231xex10_10.htm. 

 36. For a preview of the document, see GXS HOLDINGS, INC.,                                                 
ASSET PURCHASE AGREEMENT (Ex. 10.21) (June 3, 2003), https://www.sec.gov/ 
Archives/edgar/data/1235162/000095013303002170/w85614exv10w21.htm. 
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In construction cases, be aware that the American Institute 
of Architects form contract does not have a fee-shifting provision.37 

B.  Fraud and Other Inequitable Situations 

Some courts have begun to allow the recovery of attorneys’ 
fees in cases of fraud.38 The Supreme Court of Virginia has allowed 
the recovery of attorneys’ fees in cases of fraud, malicious 
prosecution, false imprisonment, cases against trustees, and certain 
spousal support disputes.39  

In cases of fraud, the general rule is that a court has 
discretion to award attorneys’ fees but “must consider the 
circumstances surrounding the fraudulent acts and the nature of 
the relief granted to the defrauded party.”40 In Prospect Development 
Co. v. Bershader, a couple bought a parcel of land, built a house, and 
spent a significant amount of money on landscaping based upon 
the representations of the subdivision developer that the adjoining 
lot would remain wooded and could never be built upon because 
of the nature of the land.41 The subdivision developer had actually 
planned all along to build houses on the landowners’ adjoining lot 
and subsequently began removing trees.42 The landowners 
obtained a temporary injunction and brought suit for a permanent 
injunction and damages, alleging breach of contract and fraud.43 
The trial court granted the injunction, awarded monetary damages, 
and awarded attorneys’ fees.44 The Virginia Supreme Court held 
that there were no compensatory damages to be awarded, and the 
trial court erred in awarding damages.45 However, the trial court 
was correct to award $151,378.00 in incurred attorneys’ fees and 
costs because without those fees, the plaintiffs’ “victory would have 
 
 37. For a preview of the document, see AM. INST. ARCHITECTS, DOCUMENT A132 
(2009), https://content.aia.org/sites/default/files/2016-09/AIA-A132-Exhibit-A-2009-
Free-Sample-Preview.pdf. 

 38. Prospect Dev. Co. v. Bershader, 515 S.E.2d 291, 301 (Va. 1999). 

 39. See id.; see also Burruss v. Hines, 26 S.E. 875, 878 (Va. 1897); Bolton v. Vellines, 26 
S.E. 847, 850 (Va. 1897); Cooper v. Brodie, 480 S.E.2d 101, 104 (Va. 1997); Carswell v. 
Masterson, 295 S.E.2d 899, 900–01 (Va. 1982). 

 40. Prospect Dev. Co., 515 S.E.2d at 301. 

 41. Id. at 294–95. 

 42. Id. at 295–96. 

 43. Id. 

 44. Id. at 294. 

 45. Id. at 300. 
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been hollow.”46 Equity required that the plaintiffs, who were 
successful in obtaining injunctive relief in a hotly contested case, 
recover their attorneys’ fees because of the defendant’s deliberate 
fraudulent conduct.47 

In 2011, the Supreme Court of Virginia clarified its ruling in 
Prospect Development Co., stating that attorneys’ fees are available, 
within the court’s discretion, upon a finding of “callous, deliberate, 
deceitful acts, . . . intentional wrongdoing, fraud, or self-dealing” or 
when there are facts that “establish a pattern of misconduct.”48 In 
said cases, attorneys would do well to include a request for 
attorneys’ fees in their pleadings. Even if the misconduct does not 
fall squarely within existing case law, a court may be inclined to 
grant attorneys’ fees based on equitable principles. 

In 2021, the Supreme Court of Virginia held that a trial 
court has the discretion to award attorneys’ fees when “the 
circumstances surrounding the fraudulent acts and the nature of 
the relief granted compel an award of attorney’s fees.”49 In this case, 
Mr. St. John appealed the circuit court’s decision awarding 
$180,211 in attorneys’ fees to the plaintiff on claims of fraud and 
undue influence.50 On appeal, Mr. St. John argued that the circuit 
court erred in awarding fees because the Prospect Development Co. 
case limits the recovery of fees to cases where the fraud is 
particularly egregious.51 

Upon review, the court first discussed the general attorneys’ 
fees rule—the American Rule—and its exceptions.52 The court also 
noted that early English courts did award fees to litigants when “the 
losing party acted in an abusive manner” or in “exceptional cases 
and for dominating reasons of justice.”53 The court effectively 
expanded the holding of Prospect Development Co., finding that a 
circuit court may award attorneys’ fees in fraud cases where the trial 
court awards equitable relief and the circumstances surrounding 

 
 46. Id. at 301. 

 47. Id. 

 48. Carlson v. Wells, 705 S.E.2d 101, 109–10 (Va. 2011) (quotations omitted). 

 49. St. John v. Thompson, 854 S.E.2d 648, 651 (Va. 2021).  

 50. Id. at 650.  

 51. Id. at 651.  

 52. Id. at 650–51.  

 53. Id. (emphasis omitted) (quoting John F. Vargo, The American Rule on Attorney Fee 
Allocation: The Injured Person’s Access to Justice, 42 AM. U. L. REV. 1567, 1570 (1993)).  
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the fraud warrant an award of fees.54 The court found no abuse of 
discretion and therefore affirmed the trial court’s decision.55 

It is clear that in Virginia, a party seeking equitable relief 
due to the defendant’s fraudulent actions may also recover her 
attorneys’ fees if she is successful.56 This position is congruent with 
the Commonwealth’s statutory fraud claims and with the general 
policies of granting access to the courts for all litigants and ensuring 
that a plaintiff is justly compensated for her damages.57 Many of the 
statutory provisions listed in Section I(A)(i), supra, provide for the 
recovery of attorneys’ fees in cases of fraud like fraudulent 
conveyances, claims under the Virginia Consumer Protection Act, 
and trade secrets violations. In cases of equity, the Prospect 
Development Co. court made clear that the reason behind granting 
fees in such cases is because, without them, the victory is “hollow[,]” 
and equity compels an award of fees.58 A defendant who commits 
fraud must reimburse the attorneys’ fees he causes the plaintiff to 
incur as a result of his own fraud. 

C.  Third Party Contract Damages 

A party may also recover attorneys’ fees if the fees are due to 
a breach of contract.59 The Supreme Court of Virginia first 
considered this issue in the 1960 case of Hiss v. Friedberg.60 In Hiss, 
the Friedbergs entered into a contract with some landowners for 

 
 54. Id. at 651–52.  

 55. Id. 

 56. See Prospect Dev. Co. v. Bershader, 515 S.E.2d 291, 300 (Va. 1999) (“We hold that 
in a fraud suit, a chancellor, in the exercise of his discretion, may award attorney’s fees to a 
defrauded party.”). 

 57. See generally VA. CODE ANN. § 59.1-206 (2021) (establishing civil penalties, 
including the awarding of attorneys’ fees, for the willful violation of the Virginia Consumer 
Protection Act); see also VA. CODE ANN. § 59.1-207 (2021) (allowing for the restitution of 
“reasonable attorney’s fees and court costs” to individuals harmed by unintentional 
violations of the Virginia Consumer Protection Act). 

 58. See VA. CODE ANN. § 55.1-403 (2021) (establishing that courts may award sanctions, 
including attorneys’ fees, upon a finding of fraudulent conveyance); see also VA. CODE ANN. 
§ 59.1-206 (2021) (establishing civil penalties, including the awarding of attorneys’ fees, for 
the willful violation of the Virginia Consumer Protection Act); VA. CODE ANN. § 59.1-338.1 
(2021) (establishing the discretionary awarding of reasonable attorneys’ fees where a court 
determines misappropriation in bad faith in a trade secret violation); see Prospect Dev. Co., 
515 S.E.2d at 301. 

 59. Hiss v. Friedberg, 112 S.E.2d 871, 875–76 (Va. 1960). 

 60. Id. at 876. 
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the purchase of unimproved real property.61 The Friedbergs then 
employed the firm Hiss & Rutledge to perform the title search.62 
Both the landowners and Hiss & Rutledge knew of an outstanding 
lease on the property but told the Friedbergs it would not impair 
their immediate possession.63 Despite language in the escrow 
agreement that the title would be transferred free and clear of all 
encumbrances, the title insurance company refused to indemnify 
the Friedbergs from rights of any other claimants to the property.64 
The Friedbergs were unable to close and sued the landowners and 
Hiss & Rutledge for breach of contract.65 

The Friedbergs settled with the landowners and sought to 
recover their attorneys’ fees from Hiss & Rutledge.66 After a bench 
trial, the judge granted their request, and Hiss & Rutledge appealed 
the court’s decision to grant the attorneys’ fees.67 The Virginia 
Supreme Court upheld the trial court’s decision.68 

The court discussed both the general attorney fee recovery 
rule and the rule for breach of contract damages. It held, “in the 
absence of any contractual or statutory liability therefor, attorneys’ 
fees and expenses incurred by the plaintiff in the litigation of his 
claim against the defendant . . . are not recoverable as an item of 
damages” in a breach of contract action.69 However,  

if the plaintiff can show that the defendant’s breach 
of contract has caused litigation involving the 
plaintiff in payment of counsel fees, court costs, and 
the amount of a judgment, and shows further that 
such expenditure is reasonable in amount and could 
not have been avoided by him by reasonable prudent 
effort, he can recover damages against the defendant 
measured by the amount of these expenditures.70 

 
 61. Id. at 873. 

 62. Id. at 874. 

 63. Id. at 873–74. 

 64. Id. at 874. 

 65. Id. 

 66. Id. 

 67. Id. 

 68. Id. at 877.  

 69. Id. at 875.  

 70. Id. at 876 (citation omitted).  
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In Hiss, it was “clear that the employment of counsel by the 
Friedbergs was a direct and necessary consequence of the breach of 
the contract of employment of Hiss and Rutledge and the breach 
of their escrow agreement.”71 Because Hiss & Rutledge did not 
“perform the obligations imposed upon them it was necessary that 
the Friedbergs employ counsel to secure from the [landowners] 
that which they (the Friedbergs) had purchased and paid for.”72 
The court reasoned that denying the Friedbergs the right to recover 
the attorneys’ fees in the landowner case was to deny them all 
damages in the breach of contract action against Hiss & Rutledge.73 
Therefore, the court upheld the trial court’s decision and granted 
the Friedbergs their attorneys’ fees.74 Virginia courts have 
continued to recognize the Hiss exception to recovering attorneys’ 
fees if they are direct damages flowing from a breach of contract.75  

In Bolton v. McKinney, the Supreme Court of Virginia again 
considered this issue after the trial court declined to grant 
attorneys’ fees as damages in an action for breach of a covenant not 
to sue.76 The parties to this action had been involved in previous 
litigation and entered into a settlement agreement that included a 
binding arbitration provision related to any disputes of the 
settlement agreement.77 McKinney then sued Bolton in state and 
federal court three times, and then Bolton brought an action 
against McKinney, seeking the attorneys’ fees he had spent in those 
actions as damages.78 The trial court denied Bolton’s claim, but the 
Supreme Court of Virginia reversed and remanded the case 
because “[t]o prevent the Boltons from obtaining direct damages 
from the breach of an express term of the contract simply because 
they happen to also be attorney’s fees would rob them of the benefit 
of their bargain and make their victories in the respective lawsuits 

 
 71. Id. 

 72. Id. at 876–77.  

 73. Id. at 877.  

 74. Id. 

 75. See Owen v. Shelton, 277 S.E.2d 189, 192 (Va. 1981); Long v. Abbruzzetti, 487 
S.E.2d 217, 220 (Va. 1997) (holding that the plaintiff could not prove that her attorneys’ 
fees in the third-party litigation were direct rather than consequential damages); see also 
Comstock Potomac Yard, L.C. v. Balfour Beatty Constr., LLC, 694 F. Supp. 2d 468, 494 (E.D. 
Va. 2010). 

 76. Bolton v. McKinney, 855 S.E.2d 853, 855 (Va. 2021). 

 77. Id. 

 78. Id. 
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hollow.”79 The attorneys’ fees expended in defending McKinney’s 
improper lawsuits were allowable damages in Bolton’s action for 
breach of the covenant not to sue.80  

This method of recovering attorneys’ fees requires that the 
fees be pled as contract damages, not as recoverable attorneys’ fees 
in the traditional sense.81 Because a party is recovering its attorneys’ 
fees expended in a third party action, the request need not follow 
the requirements of Rule 3:25.82 Rather, Hiss and its progeny give 
litigants the opportunity to recover their attorneys’ fees as 
consequential damages when those fees were spent as a result of a 
third party breach of contract.83 Outside of these avenues,  litigants 
must pay their own attorneys’ fees.84 Given the value of an attorneys’ 
fees award, particularly in cases where non-monetary relief is 
sought, it is essential that an attorney identify if and how her client 
can recover attorneys’ fees. 

II.  TIMELY PETITION FOR RECOVERY 

A.  Federal Court 

Pursuant to Rule 54 of the Federal Rules of Civil Procedure, 
a petition to recover attorneys’ fees and costs is with a motion.85 The 
claim “must be made by motion” unless the underlying statute 
provides otherwise.86 The motion must: 

(i) be filed no later than 14 days after the entry of 
judgment; (ii) specify the judgment and the statute, 
rule, or other grounds entitling the movant to the 
award; (iii) state the amount sought or provide a fair 
estimate of it; and (iv) disclose, if the court so orders, 

 
 79. Id. at 857. 

 80. Id. 

 81. Id. at 855–56.  

 82. VA. SUP. CT. R. 3:25(B).  

 83. Hiss v. Friedberg, 112 S.E.2d 871, 875–76 (Va. 1960). 

 84. Stillwell Enter. v. Interstate Equip. Co., 266 S.E.2d 812, 815 (N.C. 1980). 

 85. FED. R. CIV. P. 54. 

 86. Id. 
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the terms of any agreement about fees for the 
services for which the claim is made.87  

It is important to keep these dates in mind and prepare as much 
material ahead of time to be able to submit a timely motion. 

B.  State Court 

In Virginia, the attorneys’ fees claim must be included in a 
party’s pleadings.88 Rule 3:25 of the Rules of the Supreme Court of 
Virginia requires that a party seeking to recover attorneys’ fees 
“include a demand therefor” in the complaint, counterclaim, cross-
claim, third party pleading, or in a responsive pleading.89 The party 
must also “identify the basis upon which [it] relies in requesting 
attorney’s fees.”90 Failure to demand attorneys’ fees constitutes a 
waiver and is an absolute bar to recovery.91 Good practices could 
include emphasizing the demand for attorneys’ fees in all caps or 
bold lettering stating “Rule 3:25 Notice” and then listing the legal 
basis for the demand. Note that the exact amount of the attorneys’ 
fees need not be pled, and the ad damnum clause does not need to 
encompass the amount of a potential attorneys’ fees award.92 

Whether in federal or state court, the fee petition should 
include with it: (1) copies of all bills; (2) affidavits from one or two 
attorneys involved attesting to the reasonableness of the hourly 
rates and the hours expended, the motions worked on, the 
complexity of the case, and the reasonableness of the overall 
request; and (3) affidavits from at least two attorneys who practice 
in the area where the presiding court sits, attesting to the prevailing 
market rate and the reasonableness of each attorney’s rate and 
hours expended.93 

 
 87. Id. 

 88. VA. SUP. CT. R. 3:25(B).  

 89. Id. 

 90. VA. SUP. CT. R. 3:25(C). 

 91. Id.; see also Graham v. Cmty. Mgmt. Corp., 805 S.E.2d 240, 241 (Va. 2017). 

 92. See Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 177, 187 (Va. 2017).   

 93. See Doe v. Algar, No. 5:15-cv-35, 2018 U.S. Dist. LEXIS 15365, at *11 (W.D. Va. Jan 
31, 2018), aff’d in part, No. 5:15-cv-35, 2018 U.S. Dist. LEXIS 165957 (W.D. Va. Sept. 27, 
2018).  
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C.  Bifurcation or Stay of Attorneys’ Fees Issues 

Given the fact that attorneys’ fees cannot be awarded until 
the underlying case is decided, one party or both parties may wish 
to bifurcate the trial or stay discovery as to the attorneys’ fees issue. 
In federal court, the motion for attorneys’ fees need not even be 
made until the trial has concluded, so a judge may stay discovery on 
the issue of attorneys’ fees rather than bifurcate the trial.94 The 
federal rule and the Virginia rule on bifurcation are quite similar. 
Rule 42(b) of the Federal Rules of Civil Procedure states in 
pertinent part, “[f]or convenience, to avoid prejudice, or to 
expedite and economize, the court may order a separate trial of one 
or more issues . . . .”95 In Seneca v. Dockside, the District Court for the 
Eastern District of Virginia stated, “The decision whether to 
bifurcate is ‘within the sound discretion of the trial judge.’ . . . In 
exercising such discretion, any prejudice suffered as a result of a 
separate trial should be considered.”96 

In a recent Western District of Virginia case, the court 
granted a plaintiff’s motion to bifurcate the issue of attorneys’ fees 
from the liability and damages phase of trial.97 In ZEN42, the 
plaintiff’s complaint contained a breach of contract count, which 
included, in part, a request for attorneys’ fees.98 Following the filing 
of the complaint, the plaintiff filed its motion to bifurcate attorneys’ 
fees for the liability phase of trial.99 

In analyzing the plaintiff’s motion to bifurcate, the court 
considered the Collier test, which requires that: 

 
 94. See, e.g., Order, Advance Stores Co., Inc. v. FrontStreet Facility Sols., No. 7:17-cv-
568 (W.D. Va. Aug. 6, 2018), ECF No. 20. 

 95. FED. R. CIV. P. 42(b). 

 96. Seneca Specialty Ins. Co. v. Dockside Dolls, Inc., No. 3:12-cv-19, 2012 U.S. Dist. 
LEXIS 116476, at *14 (E.D. Va. June, 22, 2012) (first quoting Bowie v. Sorrell, 209 F.2d 49, 
51 (4th Cir. 1953), then citing Bedser v. Horton Motor Lines, 122 F.2d 406, 407 (4th Cir. 
1941) (affirming trial court’s decision bifurcating trial where plaintiff suffered no 
prejudice)). 

 97. See Zen42 LLC v. Wash. & Lee Univ., No. 6:17-cv-53, 2018 U.S. Dist. LEXIS 165376 
(W.D. Va. Aug. 31, 2018), aff’d in part, No. 6:17-cv-00053, 2018 U.S. Dist. LEXIS 165739 
(W.D. Va. Sept. 26, 2018). 

 98. See Order Granting Mot. to Bifurcate, Zen42 LLC v. Wash. & Lee Univ., No. 6:17-
cv-53 (W.D. Va. Oct. 10, 2017). 

 99. Id. 
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[t]he party requesting separate trials bears the 
burden of convincing the court that such an exercise 
of its discretion will (1) promote greater 
convenience to the parties, witnesses, jurors, and the 
court, (2) be conducive to expedition and economy, 
and (3) not result in undue prejudice to any party.100 

The court concluded that the plaintiff’s motion to bifurcate 
the attorneys’ fees claim was warranted because it satisfied the 
convenience and judicial economy elements by showing that 
recovery of attorneys’ fees was contingent on the plaintiff’s success 
in the underlying case.101 The court found that “the trial on the 
attorney’s fee claim will allow the court to focus on only that claim 
and any damage award without distraction from the collateral 
attorney’s fee claim.”102 

The court noted that the underlying breach of contract 
matter and the attorneys’ fees matter were unrelated and thus did 
not both concern similar essential issues that would be decided in 
both proceedings if the matters were bifurcated.103 The court found 
no evidence to “suggest that either party will be prejudiced by the 
bifurcation of attorney’s fees from the liability phase of trial.”104 
Accordingly, the court found that the plaintiff met its burden and 
satisfied the elements of the Collier test and therefore granted the 
plaintiff’s motion to bifurcate the trial of the attorneys’ fees.105 

In Virginia, a trial court has discretion to “bifurcate issues 
where appropriate in civil trials.”106 Bifurcation is important for 
judicial economy and to prevent a party from suffering prejudice.107 
However, a litigant has the right to have the issue of attorneys’ fees 

 
 100. Id. at 2 (citing Collier v. Land & Sea Rest. Co., LLC, No. 7:13-cv-00104, 2015 WL 
6126476, at *3 (W.D. Va. Oct. 16, 2015)). 

 101. Id. 

 102. Id. 

 103. Id. 

 104. Id. 

 105. Id. 

 106. Bond v. Baker Roofing Co., No. CL 09-4116, 2010 Va. Cir. LEXIS 269, at *14 (Va. 
Cir. Ct. Dec. 28, 2010) (citing Centra Health, Inc. v. Mullins, 670 S.E.2d 708, 718 (Va. 
2010)).  

 107. Id. 
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submitted to a jury.108 Therefore, without the agreement of the 
parties and the court, a court will not bifurcate the trial in a jury 
context.109 

III. KEEP THE FEE PETITION REQUIREMENTS IN MIND WHILE 

BILLING 

A.  The Standard 

The Fourth Circuit Court of Appeals has crafted a three-step 
process for determining the fees and costs award, and the federal 
district courts in Virginia have adopted that approach.110 The court 
must first “determine the lodestar figure by multiplying the number 
of reasonable hours expended times a reasonable rate.”111 Second, 
the court subtracts fees for hours spent on unsuccessful claims, and 
third, the court awards “some percentage of the remaining amount, 
depending on the degree of success enjoyed by the plaintiff.”112 

Although Virginia courts have not expressly adopted the 
McAfee test as stated above, they follow a similar framework. Virginia 
courts will first consider the lodestar figure, which is determined by 
multiplying the number of reasonable hours expended times a 
reasonable hourly rate, and then subtract fees spent on unnecessary 
claims, while considering the overall success of the parties.113 

B.  The Lodestar 

i. Reasonable Hourly Rate 

A party can only recover attorneys’ fees billed at a reasonable 
rate.114 The fee applicant bears the burden to “show that the 
requested hourly rates are consistent with ‘the prevailing market 

 
 108. VA. CODE ANN. § 8.01-336 (2021); see also Lee v. Mulford, 611 S.E.2d 349, 352 (Va. 
2005).  

 109. Lee, 611 S.E.2d at 351–52. 

 110. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013).  

 111. Id. 

 112. Id. (citation omitted). 

 113. Hernandez v. Trawler Miss Vertie Mae, Inc., 41 Va. Cir. 171, 172, 174–75 (Va. Cir. 
Ct. 1996); see, e.g., Dewberry & Davis, Inc. v. C3NS, Inc., 732 S.E.2d 239, 244 (Va. 2012); 
RECP IV WG Land Investors v. Capital One Bank (USA), 93 Va. Cir. 282, 319–20 (Va. Cir. 
Ct. 2016). 

 114. Dewberry, 732 S.E.2d at 243. 
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rates in the relevant community for the type of work which [s]he 
seeks an award.’”115 The prevailing market is the market “in which 
the court where the action is prosecuted sits.”116 Virginia courts 
agree that the most important evidence for proving the reasonable 
hourly rate is expert testimony, usually by affidavit, as to the 
prevailing market rate in the area.117 The court will also consider 
the difficulty of the case and the attorneys’ experience.118 

In the rare situation where a case is litigated for some time 
in one jurisdiction before being transferred to another, the fee 
applicants should be prepared to present evidence of the prevailing 
rates in both applicable jurisdictions for the work done in each 
locale. In Schwarz v. Secretary of Health & Human Services, the Ninth 
Circuit Court of Appeals considered how to calculate attorneys’ fees 
when the case was transferred to Portland after two years of 
extensive discovery while the case was pending in Phoenix.119 In that 
case, the district court awarded fees on the plaintiff’s successful 
claim based on the hours spent and the “going rate in Phoenix and 
Portland.”120 The appellate court affirmed the decision.121 The 
court agreed with the trial judge that the reasonable hourly rate 
should be calculated by the prevailing rate where the district courts 
sat, both in Phoenix and Portland, during the relevant portions of 
the litigation.122 

While neither the Fourth Circuit nor any Virginia court has 
considered the reasonable hourly rate when a case is transferred, it 
seems likely that those courts would agree that if attorneys engage 
in extensive work in one location prior to the case being 
transferred, the fees accrued prior to the transfer should be 
awarded based on the prevailing market rates in that first location.  

 
 115. McAfee, 738 F.3d at 91 (quoting Plyler v. Evatt, 902 F.2d 273, 277 (4th Cir. 1990)). 

 116. Rum Creek Coal Sales, Inc. v. Caperton, 31 F.3d 169, 175 (4th Cir. 1994). 

 117. See Mullins v. Richlands Nat. Bank, 403 S.E.2d 334, 335 (Va. 1991) (“Ordinarily, 
expert testimony will be required to assist the fact finder.”); Tazewell Oil Co. v. United Va. 
Bank, 413 S.E.2d 611, 621 (Va. 1992) (deciding that while ordinarily expert testimony is 
required, sufficient affidavits can take its place); Lambert v. Sea Oats Condo. Ass’n, 798 
S.E.2d 177, 185 n.7 (Va. 2017) (explaining that without expert testimony as to the amount 
of attorney fees, “the court may remain unpersuaded”). 

 118. See Hernandez, 41 Va. Cir. at 173. 

 119. Schwarz v. Sec’y of Health & Hum. Servs., 73 F.3d 895, 899 (9th Cir. 1995). 

 120. Id. 

 121. Id. 

 122. Id. 
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Based on recent decisions by the federal district court for 
the Western District of Virginia,123 the court is likely to find rates 
comparable with the table below to be reasonable for the work done 
in the western half of the Commonwealth: 

Years of Experience Rate 
40 $400 
35 $360 
30 $350 
25 $330 
20 $300 
15 $285 
10 $260 
5 $185 
1 $150 

 
Similarly, reasonable rates in the Eastern District of Virginia 

are likely to be comparable with this next chart, also based on 
recent decisions as well as the Vienna and Laffey matrixes, used by 
certain courts.124 

Years of Experience Rate 
40 $475-$750 
35 $475-$675 
30 $475-$650 
25 $475-$600 
20 $400-$550 
15 $400-$475 
10 $300-$465 
5 $250-$300 
1 $200-$250 

 
 123. See also Zen42 LLC v. Wash. & Lee Univ., No. 6:17-cv-53, 2018 U.S. Dist. LEXIS 
165376 (W.D. Va. Aug. 31, 2018), aff’d in part, No. 6:17-cv-00053, 2018 U.S. Dist. LEXIS 
165739 (W.D. Va. Sept. 26, 2018); Elderberry of Weber City, LLC v. Living Ctrs.-Se., Inc., 
No. 6:12-cv-0052, 2014 U.S. Dist. LEXIS 111495 (W.D. Va. June 25, 2014), aff’d, No. 6:12-cv-
00052, 2014 U.S. Dist. LEXIS 110492 (W.D. Va. Aug. 11, 2018). 

 124. E.g., Denton v. Pennymac Loan Servs., LLC, 252 F. Supp. 3d 504, 517–21 (E.D. Va. 
2017); Crump v. U.S. Dep’t of Navy, 245 F. Supp. 3d 692, 703–07 (E.D. Va. 2017); Sierra 
Club v. Va. Elec. & Power Co., No. 15-cv-112, 2017 U.S. Dist. LEXIS 220178, at *12 (E.D. Va. 
Dec. 12, 2017); Zoroastrian Ctr. & Darb-E-Mehr Metro. Wash., D.C. v. Rustam Guiv Found., 
245 F. Supp. 3d 742, 746 (E.D. Va. 2017); S. Bank & Trust Co. v. Pride Group, LLC, No. 14-
cv-255, 2015 U.S. Dist. LEXIS 10554, at *30–32 (E.D. Va. Jan. 28, 2015); Two Men & a 
Truck/Int’l, Inc. v. A Mover Inc., 128 F. Supp. 3d 919, 919 (E.D. Va. 2015). 
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For Washington, D.C., area lawyers, the court may consider 
the Laffey Matrix. The Laffey Matrix is intended to capture the 
reasonable hourly rates for Washington, D.C., area lawyers.125 While 
the Fourth Circuit Court of Appeals has not adopted the Laffey 
Matrix, it has stated that the reference is a “useful starting point to 
determine fees.”126  

To determine the reasonableness of an attorney’s hourly 
rate, courts use the twelve Johnson factors. These factors are: (1) the 
time and labor expended; (2) the novelty and difficulty of the 
questions raised; (3) the skill required to properly perform the legal 
services rendered; (4) the attorney’s opportunity costs in pressing 
the instant litigation; (5) the customary fee for like work; (6) the 
attorney’s expectations at the outset of the litigation; (7) the time 
limitations imposed by the client or circumstances; (8) the amount 
in controversy and the results obtained; (9) the experience, 
reputation, and ability of the attorney; (10) the undesirability of the 
case within the legal community in which the suit arose; (11) the 
nature and length of the professional relationship between attorney 
and client; and (12) attorneys’ fee awards in similar cases.127 Based 
on these factors, a court may adjust attorneys’ fees up or down and 
may make the adjustment as a bulk, percentage increase of the total 
fee rather than a direct increase in the hourly rate.128 

ii. Reasonable hours expended 

In addition to showing a reasonable hourly rate charged by 
his lawyers, the party seeking fees must also show that the time 
expended was reasonable.129 Generally, courts will reduce hours 
due to block billing, duplicate work, vague billing, unnecessary 
group meetings, non-legal work done by attorneys, travel time, and 
other extraneous or unnecessary hours spent on legal work.130 

 
 125. Ebersole v. Kline-Perry, No. 12-cv-26, 2012 U.S. Dist. LEXIS 138659, at *38 n.2 
(E.D. Va. Sept. 26, 2012). 

 126. Newport News Shipbuilding & Dry Dock Co. v. Holiday, 591 F.3d 219, 229 (4th 
Cir. 2009). 

 127. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717–19 (5th Cir. 1974). 

 128. See id. 

 129. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013). 

 130. Id. at 90; Doe v. Alger, No. 5:15-cv-00035, 2018 U.S. Dist. LEXIS 15365, at *28 
(W.D. Va. Jan. 31, 2018); Univ. Support Servs. v. Galvin, No. 126614, 1993 WL 946149, at 
*5–6 (Va. Cir. Ct. 1993).  
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Lately, the Western District of Virginia has had a critical eye 
regarding the hours expended by attorneys.131 

1. Do not: 
 

a) Block bill, 

b) Have multiple lawyers doing the same work or bill 
for work that was not productive, 

c) Make vague entries that fail to describe the 
nature of the work and/or the topics discussed, 

d) Have an excessive number of group meetings, or 

e) Bill for administrative or clerical work. 
 

2. Do: 
 

a) Make detailed entries, 

b) Make discrete entries if there are multiple claims 
in one case, and 

c) Self-audit the bill. 
 

The biggest battle in most fee petitions is the chance the fee 
applicant spent too much time or had too many lawyers working on 
the case, so the hours worked and the fees associated with those 
hours are unreasonable. The federal courts often follow a series of 
twelve factors, first identified in Johnson v. Georgia Highway Express, 
Inc.,132 to determine the reasonableness of the hours worked. 
Courts consider: 

 
a) the time and labor expended; 

b) the novelty and difficulty of the questions raised; 

c) the skill required to properly perform the legal services 
rendered; 

 
 131. See Doe v. Alger, No. 5:15-cv-00035, 2018 U.S. Dist. LEXIS 165957, at *22–24 (W.D. 
Va. Sept. 27, 2018).  

 132. Johnson, 488 F.2d at 717–19. There is some question as to whether these factors 
will continue to apply under the McAfee test. 
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d) the attorney’s opportunity costs in pressing the instant 
litigation; 

e) the customary fee for like work; 

f) the attorney’s expectations at the outset of the litigation; 

g) the time limitations imposed by the client or 
circumstances; 

h) the amount in controversy and the results obtained; 

i) the experience, reputation, and ability of the attorney; 

j) the undesirability of the case within the legal 
community in which the suit arose; 

k) the nature and length of the professional relationship 
between attorney and client; and 

l) attorneys’ fees awarded in similar cases.  
 

Based on these factors, a court may adjust attorneys’ fees up 
(an enhancement) or down (a reduction) and may make the 
adjustment as a bulk percentage increase of the total fee rather than 
a direct increase in the hourly rate.133 While reductions are 
common, enhancements are rare and only permitted in 
exceptional cases.134 An enhancement must be supported by 
specific evidence and detailed findings that support the court’s 
decision.135 

C.  Subtract Fees for Hours Spent on Unsuccessful Claims 

After a federal court determines the lodestar figure, it may 
then subtract fees spent on unsuccessful claims.136 Virginia courts 
also consider the overall success of the fee-petitioning party. 
Virginia does not use a purely mathematical approach by 
discounting all fees spent on any unsuccessful claim or part of a 
claim. Rather, Virginia follows Supreme Court guidance, 
considering the results obtained as one factor of the analysis but 

 
 133. Hensley v. Eckerhart, 461 U.S. 424, 434 (1983). 

 134. Id. at 435. 

 135. Craddock v. LeClairRyan, No. 3:16-CV-11, 2019 U.S. Dist. LEXIS 98209, at *9 (E.D. 
Va. June 11, 2019). 

 136. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013).  
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also considering other factors like the type of award sought.137 
Virginia courts take the position that courts have discretion to 
deduct unnecessary fees if a claim, defense, motion, or attorney 
action was “frivolous, spurious, or unnecessary.”138 

D.  Degree of Success 

Finally, the court will take into consideration the degree of 
success enjoyed.139 This analysis considers whether the reduction of 
an award is warranted based on limited results obtained compared 
to the overall litigation.140 The court first compares the amount of 
damages sought to the amount awarded.141 However, the fact that a 
plaintiff did not recover as much as he expected does not 
automatically trigger a reduction in fees.142 The question is whether 
the plaintiff’s degree of success warrants the amount of fees 
claimed.143 This factor is the “most critical” factor in determining a 
fee award, but it lies wholly in the discretion of the court.144 

E.  Contingency Fee Cases 

Attorneys may bill with less precision on contingency fee 
cases because clients are less likely to scrutinize the bill. While the 
contingent nature of the fee may be considered by the court in 
calculating the reasonableness of the fee requested, it does not 
control the court’s discretion in setting the fee.145 For this reason, if 
a party has the potential to recover attorneys’ fees and costs as a 
remedy, an attorney should keep accurate time records on the case 
with the judge as her audience, not just the client. 

 
 137. Univ. Support Servs. v. Galvin, No. 126614, 1993 WL 946149, at *6 (Va. Cir. Ct. 
1993) (citations omitted).  

 138. Dewberry & Davis, Inc. v. C3NS, Inc., 732 S.E.2d 239, 244 (Va. 2012) (citation 
omitted).  

 139. Hensley, 461 U.S. at 434. 

 140. Mercer v. Duke Univ., 401 F.3d 199, 204 (4th Cir. 2005) (citation omitted).   

 141. Randolph v. Powercomm Constr., Inc., 715 F. App’x 227, 231 (4th Cir. Oct. 31, 
2017) (per curiam) (citing Mercer, 401 F.3d at 204). 

 142. Id. (citation omitted).  

 143. McAfee v. Boczar, 738 F.3d 81, 92 (4th Cir. 2013) (citing Hensley, 461 U.S. at 434). 

 144. Hensley, 461 U.S. at 436–37. 

 145. See generally John Leubsdorf, The Contingency Factor in Attorney Fee Awards, 90 YALE 

L.J. 473 (1981). 
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F.  Appeals  

Appellate courts review an award of attorneys’ fees for an 
abuse of discretion.146 Nevertheless, making a good record in the 
trial court, and introducing evidence of the factors the trial court 
must consider is critical to procuring an award of attorneys’ fees if 
they are challenged on appeal. Conversely, if the trial court abuses 
its discretion—for example, by giving weight to an inappropriate 
factor—that decision may be reversed on appeal. 

IV.  RECENT DEVELOPMENTS IN VIRGINIA CASE LAW 

A.  Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 
177 (Va. 2017) 

In Lambert, the Supreme Court of Virginia held that the 
circuit court abused its discretion by artificially limiting the amount 
of attorneys’ fees awarded to less than the amount of damages 
recovered by the plaintiff.147 In the trial court, Ms. Lambert sought 
and was awarded $500 in her suit against a condo association.148 She 
sought over $9,500 in attorneys’ fees. The trial court stated that it 
was obliged to limit the award of attorneys’ fees because the amount 
in controversy was low, and so it awarded only $375 in attorneys’ 
fees.149  

On appeal, the court noted that trial courts are allowed to 
consider the results obtained in a case, and may compare this 
amount to the amount of damages sought, to measure the 
effectiveness of the attorney’s representation.150 But the court ruled 
that courts may not use the amount of damages sought or recovered 
as a limit on the amount of attorneys’ fees awarded.151 The Supreme 
Court remanded for an award of reasonable attorneys’ fees.152 

Takeaway: The amount of damages recovered is not an 
automatic limit on the amount of attorneys’ fees that may be 

 
 146. E.g., Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 177, 182 (Va. 2017); Reinbold 
v. Evers, 187 F.3d 348, 362 (4th Cir. 1999). 

 147. Lambert, 798 S.E.2d at 185–86. 

 148. Id. at 179–80. 

 149. Id. at 180–81. 

 150. Id. at 183–84. 

 151. Id. at 184.   

 152. Id. at 186. 
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awarded, even when the attorneys’ fees sought are over nineteen 
times the amount of damages recovered.  

B. Winding Brook Owner’s Ass’n v. Thomlyn, LLC, 
No. CL15002223-00, 2017 WL 10966812 (Va. Cir. 
Ct. July 26, 2017) 

The plaintiff asked the jury for damages of $11,610.88, 
which the jury awarded in full.153 The plaintiff then asked the court 
for an award of around $120,000 in attorneys’ fees and costs.154 The 
Hanover Circuit Court held that the amount sought was reasonable 
given the complexity of the case and the steps required because of 
the defendant’s actions.155 The court ultimately awarded 
$117,155.81 in attorneys’ fees and $514.55 in costs.156 

Takeaway: Courts may award attorneys’ fees of over ten times 
the amount of damages recovered based on the complexity and 
length of a case. 

C. Graham v. Cmty. Mgmt. Corp., 805 S.E.2d 240 
(Va. 2017) 

Ms. Graham was successfully sued under a contract 
containing a provision that provided for an award of attorneys’ fees 
to the prevailing party.157 The plaintiff asked for attorneys’ fees in 
its complaint, but the defendant did not.158 After a defense verdict, 
the defendant filed a subsequent suit seeking to recover her 
attorneys’ fees incurred in defending the first suit.159 

The Supreme Court of Virginia held that the plain language 
of Rule 3:25 prevented the defendant from obtaining attorneys’ 
fees because she did not make a demand for them in a 
counterclaim, cross-claim, or responsive pleading in the first suit.160 
 
 153. Winding Brook Owner’s Ass’n v. Thomlyn, LLC, No. CL15002223-00, 2017 WL 
10966812, at *1 (Va. Cir. Ct. July 26, 2017). 

 154. Id. 

 155. Id. at *5. 

 156. Id. at *7. 

 157. Graham v. Cmty. Mgmt. Corp., 805 S.E.2d 240, 240–41 (Va. 2017). 

 158. Id. at 241. 

 159. Id. 

 160. Id. at 241, 245 (citing Online Res. Corp v. Lawlor, 736 S.E.2d 886, 898 (Va. 2013)) 
(explaining that “Rule 3:25 provides in pertinent part that ‘[a] party seeking to recover 
attorney’s fees shall include a demand therefor’ and that ‘[t]he failure of a party to file a 
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The court held that Ms. Graham’s failure to raise her entitlement 
to attorneys’ fees in one of these pleadings constitutes a waiver of 
her attorneys’ fees claim.161 

The court noted that it is important for both parties to know 
early on in the case whether attorneys’ fees are sought because it 
can affect the decisions whether to pursue a claim, dismiss it, or 
settle it.162 This notice also keeps parties from having to speculate 
throughout the case about what claims ultimately might be brought 
against them.163 

Takeaway: Prevailing parties will not be able to recover 
attorneys’ fees if they do not follow the requirements of Rule 3:25 
and fail to ask for attorneys’ fees in their pleadings. 

D.  McIntosh v. Flint Hill Sch., No. CL-2018-1929, 
2018 Va. Cir. LEXIS 321 (Va. Cir. Ct. Sep. 17, 2018)  

The plaintiff filed a complaint for declaratory relief in the 
Circuit Court for Fairfax County seeking to invalidate the one-sided 
attorneys’ fee provision in the Enrollment Contract between her 
and her child’s school.164 This provision read, “We (I) agree to pay 
all attorneys’ fees and costs incurred by Flint Hill School in any 
action arising out of or relating to this Enrollment Contract.”165 The 
court held that this attorneys’ fee provision was substantively 
unconscionable, because the provision subjects the parents to 
attorneys’ fees, whether they prevailed in litigation against the 
school or not, and whether the fees sought were reasonable or 
not.166 The court also found that the attorneys’ fee provision was 
void as against public policy because the award of attorneys’ fees 
contemplated by the provision was not limited to reasonable fees or 
to a prevailing party, and because the provision “significantly 
barr[ed] potentially meritorious resort to the courts by Plaintiff” 

 
demand as required by this rule constitutes a waiver by the party of the claim for attorney’s 
fees, unless leave to file an amended pleading seeking attorney’s fees is granted under Rule 
1:8’”). 

 161. Id. at 244–45. 

 162. Id. at 244 (quoting Stockman v. Downs, 573 So. 2d 835, 837 (Fla. 1991)). 

 163. Id. 

 164. McIntosh v. Flint Hill Sch., No. CL-2018-1929, 2018 Va. Cir. LEXIS 321, at *3–4 
(Va. Cir. Ct. Sept. 17, 2018). 

 165. Id. at *3. 

 166. Id. at *20–21. 
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and “flout[ed] the corollary principle expressed in the Rules of 
Professional Conduct not to punish the prevailing party in litigation 
with payment of the loser’s expenses.”167 

Takeaway: Virginia courts likely will not enforce a 
draconian, one-sided “challenger pays” attorneys’ fee provision. 

E.  Meuse v. Henry, 819 S.E.2d 220 (Va. 2018) 

This case involved an arbitration in which the defendants 
prevailed on all counts.168 The arbitrators found that the plaintiff’s 
claims lacked reasonable cause and were brought for an improper 
purpose and awarded attorneys’ fees of $900,900.00 and costs of 
$8,300.00 to the defendants.169 The trial court confirmed the 
arbitration award.170 The Supreme Court of Virginia upheld the 
Circuit Court’s confirmation of the arbitration award and 
summarily upheld the arbitrators’ award of attorneys’ fees and 
costs.171 

Takeaway: Even very large awards of attorneys’ fees in 
arbitration will likely be upheld by courts in Virginia, absent 
extraordinary circumstances. 

F. Bergano v. City of Va. Beach, 821 S.E.2d 319 (Va. 
2018) 

This case considered whether attorneys’ fees and billing 
information are still subject to Virginia Freedom of Information Act 
(“VFOIA”) requests.172 In this case, Dr. Bergano submitted a VFOIA 
request for records of “all legal fees and expert invoices relating to 
all of the [City’s] expenses” in ongoing litigation against him in 
federal court.173 The City responded by providing “extensively 
redacted records.”174 The City argued that being in the middle of 
ongoing litigation called for a broader, more conservative approach 

 
 167. Id. at *23–24. 

 168. Meuse v. Henry, 819 S.E.2d 220, 226 (Va. 2018). 

 169. Id. at 226–27. 

 170. Id. at 228. 

 171. Id. at 234. 

 172. Bergano v. City of Va. Beach, 821 S.E.2d 319, 321 (Va. 2018). 

 173. Id. at 320 (alteration in original). 

 174. Id. at 320–21. 
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to attorney-client and work-product exceptions, which included 
limiting access to billing entries.175  

The court held that an in camera review is a proper method 
to balance the need to preserve confidentiality with the statutory 
duty of disclosure under VFOIA.176 The court acknowledged that 
certain billing entries may fall within attorney-client or work-
product exceptions to disclosure under VFOIA, provided they 
actually reveal confidential information or analytical work 
product.177 However, using this standard, the court held that billing 
entries such as “[t]rial preparation and document review,” or 
“[a]ttend trial,” which in no way revealed confidential 
communications, analytical work product, client motives, or 
litigation strategy, did not meet this threshold.178 

The Supreme Court of Virginia remanded the case to 
consider whether to award reasonable costs and attorneys’ fees 
under the circumstances.179 In order to recover attorneys’ fees 
under VFOIA, the plaintiff must show (1) “that the denial of the 
request was ‘in violation of the provisions’ of VFOIA” and (2) that 
he “substantially prevail[ed] on the merits of the case.”180 

Takeaway: Government attorneys should take extra care 
with their billing with the understanding that it could be subject to 
a VFOIA request. 

G. Henderson v. Henderson,  No. 1364-17-2, 2018 
WL 2204488 (Va. Ct. App. May 15, 2018) 

Adulterous conduct in a marriage may indirectly play a role 
in a court’s award of attorneys’ fees during a divorce proceeding.181 
In Henderson, the parties were married in 1999 and had two 
children, one born in 2002 and another in 2006.182 The parties 
separated in 2014, and the wife filed a complaint seeking a 

 
 175. Id. at 321. 

 176. Id. at 323. 

 177. Id. 

 178. Id. 

 179. Id. 

 180. Id. 

 181. See Henderson v. Henderson, No. 1364-17-2, 2018 WL 2204488, at *8–9 (Va. Ct. 
App. May 15, 2018). 

 182. Id. at *1. 
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divorce.183 The court granted the divorce and ordered the husband 
to pay all of the wife’s incurred attorneys’ fees and costs.184 

On appeal, the Court of Appeals upheld the circuit court’s 
grant of attorneys’ fees, holding that the circuit court only indirectly 
relied on the husband’s adulterous conduct during the marriage.185 
It found that the circuit court based its decision on the fact that the 
husband had “‘vastly more’ income” and earning potential than the 
wife because he had a college degree and earned appearance fees 
based on his former career as a professional athlete.186 On the other 
hand, the wife never finished college and worked at relatively low-
wage jobs.187 The appellate court also approved the circuit court’s 
finding that the wife had to “incur many expenses in order to 
prepare and argue for her equitable share” because she had “little 
knowledge” of the family’s finances.188  

Evidence established a pattern of adultery throughout the 
marriage that “destroyed [the wife’s] trust in him.”189 Thus, the 
court affirmed the circuit court’s finding that “the wife’s 
questioning of the husband’s ‘forthrightness’ regarding finances in 
the divorce litigation was ‘the logical, reasonable, and 
understandable reaction to [his] adulterous conduct’ and that ‘the 
[in]escapable consequence of such conduct [was] incurring 
attorney’s fees.’”190 In doing so, the court upheld the award of 
attorneys’ fees because it did not improperly stem from the 
husband’s adultery.191  

Takeaway: The reasonableness of a fee may be affected 
indirectly by negative conduct of the adverse party. 

H.  Swahn v. Hussain, No. CL-2016-12933, 2019 Va. 
Cir. LEXIS 2 (Va. Cir. Ct. Jan. 18, 2019) 

The fact that a party happens to prevail on one of multiple 
claims in a lawsuit does not necessarily make it the “prevailing 
 
 183. Id. 

 184. Id.  

 185. Id. at *9. 

 186. Id. 

 187. Id. 

 188. Id. 

 189. Id. 

 190. Id. 

 191. Id. 
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party.”192 Rather, in order to recover attorneys’ fees, “[a] ‘Prevailing 
Party’ [m]ust [s]ubstantively [p]revail in the [c]ase as a [w]hole.”193 In 
Swahn, the Swahns sued their neighbors, the Hussains, for public 
and private nuisance on the basis of the Hussains regularly cooking 
“copious amounts” of food that emitted unpleasant and noxious 
odors within their townhouse community in violation of 
neighborhood rules.194 The Hussains rebuffed the nuisance claims 
and countersued for trespass.195 During litigation, the Swahns 
attempted to nonsuit the public nuisance claim, but the Hussains 
objected.196 Nonetheless, the Swahns effectively dropped the claim 
at trial by waiving their right to seek an injunction.197 After trial, the 
jury ruled in favor of the Hussains on the public nuisance claim by 
dismissing the count, but ruled in favor of the Swahns by dismissing 
the trespass claim and awarding damages on the private nuisance 
claim.198 The Hussains then petitioned the court to award attorneys’ 
fees, alleging themselves as the “prevailing party” under Virginia 
Code § 55-515, which awards attorneys’ fees to prevailing parties in 
suits to compel compliance with declarations of property owners’ 
associations.199 

The trial court held that the Hussains failed to prove what 
amount of the attorneys’ fees were specifically associated with the 
public nuisance claim.200 Since the Hussains failed to segregate 
their attorneys’ fees associated with the public nuisance claim from 
those associated with the private nuisance claim, the court held that 
there was no way to distinguish which, if any, fees were incurred that 
were not already required for the defense of the valid private 
nuisance claim.201    

In sum, the Hussains were not the prevailing party in the 
litigation despite having “prevailed” on one count of public 

 
 192. Swahn v. Hussain, No. CL-2016-12933, 2019 Va. Cir. LEXIS 2, at *3–4 (Va. Cir. Ct. 
Jan. 18, 2019). 

 193. Id. 

 194. Id. at *2. 

 195. Id. 

 196. Id. 

 197. Id. 

 198. Id. at *4–5.  

 199. VA. CODE ANN. § 55-515 (2021). 

 200. Swahn, 2019 Va. Cir. LEXIS 2, at *7. 

 201. Id. at *6–7. 
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nuisance.202 Lastly, casting everything else aside, the Hussains failed 
to distinguish to the court the attorneys’ fees spent on their 
successful count from the fees spent on their failed counts.203 Thus, 
the court refused to award the Hussains’ fees.204 

V.  CONCLUSION 

The ability to recover attorneys’ fees can have great impact 
on the development and outcome of a case. To that end, it is 
essential that an attorney evaluate whether fees are recoverable. A 
potential recovery of fees is an important factor to consider, as it 
can greatly increase the benefit of a win or the burden of a loss. 
Throughout the case, the attorney must bill precisely and carefully. 
Further, attorneys’ fees can be a useful tool in settlement 
negotiations. Finally, costs and interest can be a significant part of 
any recovery and should be included in any claim. 

 

 
 202. Id. at *7. 

 203. Id. 

 204. Id. 




