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NO STANDING, NO BACKLASH: HOW FEDERAL 
COURTS USE STANDING TO AVOID DECIDING 

CONTROVERSIAL CASES INVOLVING 
RELIGIOUS AND POLITICAL DISPLAYS 

TYLER C. JAMESON† 

I.  INTRODUCTION  
 

upreme Court Justice Robert H. Jackson famously wrote that 
“[i]f there is any fixed star in our constitutional constellation, it 

is that no official, high or petty, can prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of 
opinion.”1 Justice Jackson wrote these words in a case involving a 
requirement that public school students salute the flag.2 Another 
way government officials attempt to “prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of 
opinion” is through sponsoring controversial religious and political 
symbols on flags,3 currency,4 monuments,5 and popular city streets.6  

 
†   Tyler Jameson is a third-year law student at Wake Forest University School of Law 

with a B.A. from Utah State University in Law and Constitutional Studies. He would like to 
thank the Journal’s editors for their guidance and hard work throughout the writing and 
publication process. Most importantly, he would like to thank his family for their constant 
support and would like to especially thank his late father, Timothy Jameson, for instilling 
in him the values of hard work and determination.  

 1. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943). 

 2. Id. at 626.  

 3. See Moore v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017) (challenging the 
constitutionality of the Confederate battle flag on the Mississippi state flag). 

 4. See New Doe Child No. 1 v. Cong. Of the U.S., 891 F.3d 578, 583 (6th Cir. 2018) 
(challenging the National Motto, “In God We Trust,” on U.S. currency). 

 5. See Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2074 (2019) (challenging 
a thirty-two-foot Latin cross displayed on public property). 

 6. See Penkoski v. Bowser, 486 F. Supp. 3d 219, 224 (D.D.C. 2020) (challenging a 
“Black Lives Matter” mural painted on 16th Street in Washington, D.C.). 

S 
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These government-sponsored displays7 are often challenged 
in federal courts under the First Amendment’s Establishment 
Clause and the Fourteenth Amendment’s Equal Protection Clause.8 
The First Amendment’s Establishment Clause prohibits the 
government from passing a law “respecting an establishment of 
religion,”9 and the Fourteenth Amendment’s Equal Protection 
Clause prohibits states from denying any person “the equal 
protection of the laws.”10 Rather than evaluating the merits of these 
cases, federal courts are increasingly dismissing these cases under a 
doctrine called Article III standing.11 To bring suit in federal court, 
the plaintiff must have standing, meaning that the plaintiff has the 
right to sue.12  

In these government-sponsored display cases, plaintiffs 
often bring suit claiming that the display makes them feel 
stigmatized and excluded.13 Federal courts that dismiss 
government-sponsored display cases for lack of standing often do 
so on the grounds that the plaintiff has not suffered the type of 
injury required to have standing.14 However, federal courts and 
scholars are divided on whether plaintiffs have standing to 
challenge these government-sponsored displays.15 

 
 7. For purposes of this Comment, the phrase “government-sponsored displays” refers 
to statues, symbols, monuments, and slogans that convey a religious or political message 
and are supported by the government through placement on public property, flags, 
currency, or official seals. Examples of religious displays include a copy of the Ten 
Commandments or a nativity scene. Examples of political displays include Confederate 
symbols or the “Black Lives Matter” slogan.  

 8. See, e.g., Am. Legion, 139 S. Ct. at 2074 (alleging that a Latin cross displayed on 
public property violated the Establishment Clause); see also Penkoski, 486 F. Supp. 3d at 224 
(D.D.C. 2020) (alleging that a “Black Lives Matter” mural violated the Equal Protection 
Clause and the Establishment Clause). 

 9. U.S. CONST. amend. I.  

 10. U.S. CONST. amend. XIV, § 1. 

 11. See Moore v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017) (dismissing a challenge to 
the Confederate battle flag on the Mississippi state flag for lack of standing); see also Penkoski, 
486 F. Supp. 3d at 224 (dismissing a challenge to a “Black Lives Matter” mural for lack of 
standing). 

 12. Lujan v. Def. of Wildlife, 504 U.S. 555, 559–60 (1992). 

 13. See infra Section IV(A).  

 14. See, e.g., Moore, 853 F.3d at 249 (holding that the plaintiff did not have standing in 
part because the alleged injury was the result of governmental messaging rather than 
differential governmental treatment). 

 15. For debate among federal courts, compare Moore, 853 F.3d at 253 (dismissing a 
display case for lack of standing), with Suhre v. Haywood Cnty., 131 F.3d 1083, 1084 (4th 
Cir. 1997) (holding that plaintiffs had standing to challenge a religious display). For 
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Part II of this Comment gives a brief overview of the federal 
constitutional requirements for Article III standing and the debate 
over what purposes the doctrine is meant to serve. Part III describes 
how federal courts are increasingly using standing to dismiss 
challenges to government-sponsored displays. Part IV discusses how 
courts can grant standing in these cases consistent with the current 
standing doctrine and why resorting to federal court is often the 
only adequate course of action to challenge these displays. 

II.  A BRIEF OVERVIEW OF STANDING 

The standing doctrine comes from Article III’s requirement 
that federal courts decide “Cases” and “Controversies.”16 This 
obviously raises the questions of what constitutes a “case,” and what 
constitutes a “controversy.” These two words have led to a variety of 
tests, principles, and standards that have confused judges, scholars, 
and students alike.17 Even the Supreme Court itself has conceded 
that “standing has not been defined with complete consistency.”18 

At its core, standing has three requirements: (1) injury in 
fact, (2) causation, and (3) redressability.19 First, the plaintiff must 
have suffered an “injury in fact,” meaning that the plaintiff must 
have suffered an imminent or actual, concrete injury that affects the 
plaintiff in a way that does not affect everyone else.20 A plaintiff does 
not have standing to file a “generalized grievance[]” against the 
government.21 Second, the plaintiff must show causation, meaning 
that the injury is “fairly traceable” to the defendant’s conduct.22 
Third, a favorable decision by the court must be likely to redress the 

 
scholarly debate, compare Carl Esbeck, Unwanted Exposure to Religious Expression by Government: 
Standing and the Establishment Clause, 7 CHARLESTON L. REV. 607, 609 (2013) (criticizing 
standing to challenge religious displays), with Merav Bennett, Standing for Statues, but Not for 
Statutes? Argument for Purely Stigmatic Harm Standing under the Establishment Clause, 86 U. CHI. 
L. REV. 1563, 1564–65 (2019) (supporting standing to challenge religious displays).  

 16. Lujan, 504 U.S. at 559.  

 17. ERWIN CHEMERINSKY, CONSTITUTIONAL LAW PRINCIPLES AND POLICIES 61 (Wolters 
Kluwer, 6th ed. 2019). 

 18. Valley Forge Christian Coll. v. Ams. United for Separation of Church and State, 
454 U.S. 464, 475 (1982) (citing Flast v. Cohen, 392 U.S. 83, 106 (1942)).  

 19. Lujan, 504 U.S. at 560–61. 

 20. Id. at 560.   

 21. Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974). 

 22. Lujan, 504 U.S. at 560.  
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plaintiff’s injury.23 Standing is required at every stage of litigation in 
federal courts and may be raised sua sponte by the court.24  

In government-sponsored display cases, the second and 
third elements of standing are usually not at issue.25 The plaintiff 
often satisfies the causation element because the plaintiff’s injury is 
a direct result of the government-sponsored display.26 The plaintiff 
often satisfies the redressability element because the court can 
easily redress the plaintiff’s injury by ordering the government to 
remove the display.27 As this Comment discusses, the issue in display 
cases typically comes with the first element—that the plaintiff 
suffered an injury in fact.  

Judges and scholars disagree about the purposes and values 
of standing. Supporters of the doctrine view standing as an 
important protection for the separation of powers.28 Supporters 
also claim that standing promotes judicial efficiency (“by 
preventing a flood of lawsuits by those who have only an ideological 
stake in the outcome”) and promotes fairness (by “ensuring that 
people will raise their own rights and concerns” rather than “trying 
to protect others who do not want the protection offered”).29 
Standing is even seen as a way to prevent “unwarranted and 
unnecessary judicial intrusions into the culture wars.”30  

However, others argue that the standing doctrine is abused 
by courts and has strayed far from its intended purpose of ensuring 
that the plaintiff has a stake in the outcome.31 Some argue that 
courts abuse this doctrine by using it to dismiss cases deemed too 
controversial to decide on the merits.32 One law professor has 

 
 23. Id. at 561. 

 24. FW/PBS, Inc. v. Dallas, 493 U.S. 215, 230–31 (1990). 

 25. See, e.g., Red Rivers Freethinkers v. City of Fargo, 679 F.3d 1015, 1024–27 (8th Cir. 
2012) (discussing the causation and redressability elements of standing in a religious display 
case).  

 26. Id. at 1024.  

 27. Id. at 1025–26. 

 28. Antonin Scalia, The Doctrine of Standing as an Essential Element of the Separation of 
Powers, 17 SUFFOLK L. REV. 881, 881 (1983). 

 29. CHEMERINSKY, supra note 17, at 60–61. 

 30. David Spencer, What’s the Harm? Nontaxpayer Standing to Challenge Religious Symbols, 
34 HARV. J.L. & PUB. POL’Y 1071, 1094 (2011).  

 31. Gene R. Nichol, Jr., Abusing Standing: A Comment on Allen v. Wright, 133 U. PA. L. 
REV. 635, 653 (1985). 

 32. Maxwell L. Stearns, Standing and Social Choice: Historical Evidence, 144 U. PA. L. REV. 
309, 364 (1995).   
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referred to standing as a “morass” and has urged the Court to keep 
the standing doctrine “close to home,” meaning that the Court use 
standing to measure the litigant’s stake in the outcome of the 
litigation rather than use standing to try to define the role of the 
federal judiciary.33 Other critics of standing say that the standing 
doctrine is “unprincipled, evasive, and subversive of religious 
freedom.”34 Federal courts’ dismissals of government-sponsored 
display cases support these criticisms of standing. 

III. FEDERAL COURTS ARE INCREASINGLY DISMISSING 

GOVERNMENT-SPONSORED DISPLAY CASES FOR LACK OF 

STANDING  

Citizens have challenged government-sponsored displays for 
decades, but courts have only recently started dismissing these cases 
for lack of standing. For example, in 1987, the Eleventh Circuit 
ruled that plaintiffs had standing to challenge the word 
“Christianity” on an official seal.35 In 1989, the Supreme Court 
ruled, on the merits, that a nativity scene displayed in a county 
courthouse violated the Establishment Clause.36 More recently, 
however, the Fifth and Sixth Circuits have dismissed factually 
similar display cases for lack of standing.37  

Scholars have joined this fight to attack standing for 
plaintiffs who challenge government-sponsored displays.38 One law 
professor argues that unwanted exposure to the display is a “proxy” 
for the missing injury in fact.39 Professor Esbeck argues that there is 
no injury in fact because the alleged injury is not a personalized 
harm but rather a generalized grievance that we all share when our 
government operates outside of its constitutional constraints.40 

 
 33. Nichol, supra note 31, at 650, 657. 

 34. Steven D. Smith, Nonestablishment, Standing, and the Soft Constitution, 85 ST. JOHN’S 

L. REV. 407, 408 (2011). 

 35. Saladin v. Milledgeville, 812 F.2d 687, 688–89, 693 (11th Cir. 1987). 

 36. Cnty. Of Allegheny v. ACLU, 492 U.S. 573, 579 (1989). 

 37. New Doe Child No. 1 v. Cong. of the U.S., 891 F.3d 578, 583 (6th Cir. 2018); Moore 
v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017). 

 38. See generally, Esbeck, supra note 15; Ashutosh Bhagwat, Crossing Doctrines: Conflating 
Standing and the Merits under the Establishment Clause, 97 WASH. U.L. REV. 1729 (2020). 

 39. Esbeck, supra note 15, at 608–09, 617–18.  

 40. Id. 
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The argument that plaintiffs do not have standing to 
challenge government-sponsored displays has been emboldened by 
Justice Gorsuch’s concurrence in a 2019 case that challenged the 
constitutionality of a thirty-two foot cross on public land near a busy 
highway.41 Justice Gorsuch referred to the theory of standing in 
religious display cases as the “offended observer” theory of standing 
and said this theory has “no basis in law.”42 Justice Gorsuch stated 
that offense alone does not qualify as a concrete and particularized 
injury sufficient to satisfy the requirements for standing.43 He even 
went on to compare this theory of standing to a hypothetical in 
which “a bystander disturbed by a police stop tried to sue under the 
Fourth Amendment” and established standing under the theory of 
being offended by the police misconduct.44 

Justice Gorsuch claimed that the Supreme Court expressly 
rejected offended observer standing in Valley Forge.45 While Justice 
Gorsuch recognized that the Court has ruled on the merits in 
religious display cases since Valley Forge, he said that “failure to 
consider standing cannot be mistaken as an endorsement of it.”46 
Taking yet another stab at this theory of standing, Justice Gorsuch 
said that the injury in these cases is merely a generalized grievance 
about the conduct of government, which the Court has ruled is 
insufficient for standing.47 Justice Gorsuch said that in our large and 
diverse country, “offense can easily be found,” and “most every 
governmental action probably offends somebody.”48 So what does 
Justice Gorsuch recommend these plaintiffs do? “An ‘offended 
observer’ may ‘avert his eyes’ . . . or pursue a political solution.”49 

The effect of Justice Gorsuch’s concurrence was seen in a 
2020 case challenging the painting of a street in Washington, D.C., 
with the motto “Black Lives Matter.”50 The plaintiffs’ challenge, in 
part, was that the display violated the Establishment Clause, 
 
 41. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2098 (2019) (Gorsuch, J., 
concurring). 

 42. Id. 

 43. Id.  

 44. Id.  

 45. Id. at 2100. 

 46. Id.  

 47. Id. 

 48. Id. at 2103.  

 49. Id. (quoting Erznoznik v. Jacksonville, 422 U.S. 205, 212 (1975)).  

 50. Penkoski v. Bowser, 486 F. Supp. 3d 219, 224 (D.D.C. 2020).  
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claiming that the Black Lives Matter movement “is a 
denominational sect of the religion of Secular Humanism.”51 
Rather than rule on the merits—saying, for example, that the 
display was not an Establishment Clause violation because Black 
Lives Matter is not a religion—the court instead dismissed the case 
for lack of standing.52 The court considered the plaintiffs’ theory of 
standing for the Establishment Clause challenge to be offended 
observer standing and relied on both Valley Forge and Justice 
Gorsuch’s concurrence in American Legion to dismiss the case for 
lack of standing.53  

The Seventh Circuit Court of Appeals, however, has rejected 
the notion that American Legion should be read to bar standing to 
challenge religious displays.54 In the 2021 case Woodring v. Jackson 
County, the Seventh Circuit pointed out that only two justices 
discussed standing in American Legion.55 All other justices in 
American Legion ruled on the merits without even mentioning 
standing.56 After rejecting the interpretation of American Legion as 
barring standing to challenge religious displays, the court held that 
the plaintiff had standing to challenge a nativity scene located 
outside of a county courthouse.57  

In addition to Establishment Clause cases, standing to 
challenge government-sponsored displays under the Equal 
Protection Clause has also been attacked. For example, both the 
Fifth and Sixth Circuits have recently dismissed display cases 
brought under the Equal Protection Clause for lack of standing.58 
The courts in both of these cases found Allen v. Wright to be 
controlling.59 Both courts interpreted Allen as requiring that 
stigmatic injury claims under the Fourteenth Amendment include 
allegations of discriminatory treatment for the plaintiff to have 

 
 51. Id. at 225.  

 52. Id. at 224.  

 53. Id. at 234–35 n.15. 

 54. Woodring v. Jackson Cnty., 986 F.3d 979, 985–86 (7th Cir. 2021). At the time this 
Comment was written, the Seventh Circuit had recently decided this case. The parties may 
still appeal to the Supreme Court.   

 55. Id. at 986. 

 56. Id.  

 57. Id. at 985–86. 

 58. New Doe Child No. 1 v. Cong. Of the U.S., 891 F.3d 578, 583 (6th Cir. 2018); 
Moore v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017). 

 59. Doe, 891 F.3d at 594–95; Moore, 853 F.3d at 251. 
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standing.60 Since the courts in both cases ruled that the plaintiffs 
failed to allege the discriminatory treatment Allen requires, both 
cases were dismissed for lack of standing.61  

This issue of government-sponsored displays, especially 
religious displays, is likely to see an increase in litigation in the near 
future. A coordinated effort by Christian Nationalists called Project 
Blitz is trying to pressure state legislatures and Congress to pass laws 
endorsing Christianity.62 These efforts include laws that make 
displays of the National Motto (“In God We Trust”) mandatory in 
schools.63 Project Blitz’s efforts were recently successful in getting 
such laws passed in Arkansas64 and Florida.65 If Justice Gorsuch’s 
view of standing in display cases prevails, likely no one would have 
standing to challenge these arguably unconstitutional displays. 
However, there arguably are plaintiffs who have standing to 
challenge these displays.  

IV. GOVERNMENT-SPONSORED DISPLAY CASES CAN AND 

SHOULD BE DECIDED ON THE MERITS, CONSISTENT WITH 

THE STANDING DOCTRINE 

Contrary to Justice Gorsuch’s view in American Legion, 
plaintiffs in government-sponsored display cases do have standing 
to bring these types of lawsuits. The injury, as described by the 
parties, is not mere “offense,” but rather involves serious injuries 
including feelings of isolation and exclusion.66 These types of 
injuries are personalized and concrete, as they come from direct, 
personal, and unwelcome contact with the displays.67 Further 
supporting standing in these cases, standing must be decided in 
light of the substantive law under which the lawsuit was brought.68 
The substantive law of the Establishment Clause and the Equal 

 
 60. Doe, 891 F.3d at 595; Moore, 853 F.3d at 251. 

 61. Doe, 891 F.3d at 595; Moore, 853 F.3d at 251. 

 62. Blitzwatch: The Christian Nationalist Attack on America, BLITZWATCH, https:// 
www.blitzwatch.org (last visited Feb. 20, 2021). 

 63. “In God We Trust” School Display Laws, BLITZWATCH, https:// 
www.blitzwatch.org/in-god-we-trust-school-displays (last visited Feb. 20, 2021). 

 64. ARK. CODE ANN. § 1-4-133 (2021). 

 65. FLA. STAT. § 1003.44(4) (2021). 

 66. See infra Subpart IV.A. 

 67. See infra Subpart IV.B. 

 68. See infra Subpart IV.C. 
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Protection Clause protects against the alleged harms in these 
cases.69 This section explores each of these arguments in more 
detail. 

A.  The Injury as Described by the Parties 

In discussing whether plaintiffs in these cases have standing, 
a good starting point is to look at how the plaintiffs, as opposed to 
the courts, describe their injuries. As discussed above, Justice 
Gorsuch has referred to this type of injury as “offense.” Another 
word he used to characterize the plaintiffs’ feelings toward the 
display was “dislike.”70 Perhaps this is where the problem begins—
that judges and justices, do not understand the type of injury 
suffered, do not believe the plaintiffs in the way they describe their 
injuries, or both.  

Justice Gorsuch’s characterization of the plaintiffs as 
offended observers has been criticized as a mischaracterization and 
trivialization of the plaintiffs’ experience.71 One commentator has 
even gone as far as to say that the offended observer label is a way 
for government defendants to belittle these claims and gain a 
“rhetorical advantage in an effort to have [the case] dismissed at 
the outset for lack of standing.”72 

Offense is defined as “something that outrages the moral or 
physical senses” or “the state of being insulted or morally 
outraged.”73 A look at the plaintiffs’ description of their injuries 
shows that the alleged injury is more than mere offense. In the 
lawsuit involving the Confederate battle flag on the Mississippi state 
flag, the African-American plaintiff stated that the flag’s message 
was “painful, threatening, and offensive’ to him and ma[de] him 
‘feel like a second-class citizen.’”74 In a lawsuit challenging a Ten 
Commandments display, the plaintiffs alleged the display caused 

 
 69. See infra Subpart IV.C. 

 70. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2099 (2019) (Gorsuch, J., 
concurring).   

 71. Connor Suozzo, Injury-in-Fact and the Establishment Clause, 18 GEO. J.L. & PUB. POL’Y 
627, 631 (2020). 

 72. Esbeck, supra note 15, at 608 n.3. 

 73. Offense, MERRIAM-WEBSTER.COM, https://www.merriam-webster.com/dictionary/ 
offense (last visited Feb. 22, 2021).  

 74. Moore v. Bryant, 853 F.3d 245, 249 (5th Cir. 2017).  
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them “to feel isolated and unwelcome in the city.”75 In the lawsuit 
challenging the D.C. Black Lives Matter mural, the plaintiffs 
claimed the mural made them feel like second-class citizens and 
gave the impression that the District of Columbia favors some races 
over others.76  

Put together, these injuries are described as painful, 
threatening, and isolating, and are characterized by feelings that 
the plaintiffs are second-class citizens in their own communities. 
This is arguably much more serious than mere “offense” and 
“dislike.” These injuries are perhaps more accurately described as 
“stigma,” meaning a mark of shame and discredit.77  

B.  These Types of Injuries are Personalized and Concrete 

Now, having acknowledged the true alleged injury in these 
cases, the next step is to explore whether these types of injuries are 
cognizable injuries sufficient for Article III standing. As mentioned 
above, to satisfy Article III standing, plaintiffs must suffer an injury 
that is concrete and personalized, rather than a generalized 
grievance.78  

On one end of the “injury in fact spectrum” is economic 
loss.79 A denial of a tax exemption, for example, clearly satisfies the 
injury in fact requirement.80 On the other end of the injury in fact 
spectrum is a mere grievance that the government has violated the 
Constitution.81 A plaintiff does not have standing to file a 
generalized grievance that is “common to all members of the 
public.”82  

In these government-sponsored display cases, the injury 
often is personalized. Courts supporting standing in these situations 
describe this theory of standing as “unwelcome direct contact” 
standing rather than offended observer standing.83 The act of 
 
 75. Red River Freethinkers v. City of Fargo, 679 F.3d 1015, 1023–24 (8th Cir. 2012).  

 76. Penkoski v. Bowser, 486 F. Supp. 3d 219, 224 (D.D.C. 2020). 

 77. Stigma, DICTIONARY.COM, https://www.dictionary.com/browse/stigma (last 
visited Feb. 22, 2021).  

 78. Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974). 

 79. Bennett, supra note 15, at 1566. 

 80. Id.  

 81. Id. at 1566–67.  

 82. United States v. Richardson, 418 U.S. 166, 176–77 (1974).  

 83. Suhre v. Haywood Cnty, 131 F.3d 1083, 1086–87 (4th Cir. 1997). 
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coming in direct, unwelcome contact with the display makes the 
injury personalized.84 This personalization is especially true when 
the plaintiff is a member of the community where the display is 
located. As one court put it, “the practices of our own community 
may create a larger psychological wound than someplace we are just 
passing through.”85  

This concept of limiting standing to the members of a 
particular community already exists in the law, specifically in cases 
that challenge racially gerrymandered voting districts. A plaintiff 
who alleges that a voting district has been racially gerrymandered 
must live in the gerrymandered district to have standing.86 If courts 
are concerned about these injuries in government-sponsored 
display cases being personalized, the courts can create a similar rule 
for these cases that requires the plaintiff to live in the community 
where the display is located.  

To be sure, this leaves some important questions 
unanswered. How many times must the plaintiff come in contact 
with the display? Must the plaintiff have no way of avoiding the 
display, meaning that the display must be located in a place where 
the plaintiff either works or attends school? Courts will need to, and 
some already have, come up with rules to answer these questions.87 
However, holding outright that these types of injuries are never 
personalized is the wrong approach.  

To demonstrate that these questions can easily be answered, 
one needs only to take a look at the law of jurisdictions that allow 
standing in display cases. The Seventh Circuit has suggested that 
plaintiffs in display cases need to have altered their behavior in 
response to the display to have standing.88 The Ninth Circuit has 
suggested a requirement that the plaintiff be a member of the 
community where the display is located and have frequent contact 
with the display.89 These cases demonstrate how courts can 
implement limiting principles of standing to ensure that plaintiffs 

 
 84. Id. at 1087. 

 85. Washegesic v. Bloomingdale Pub. Sch., 33 F.3d 679, 683 (6th Cir. 1994). 

 86. Gill v. Whitford, 138 S. Ct. 1916, 1930 (2018).  

 87. See, e.g., Vasquez v. Los Angeles Cnty., 487 F.3d 1246, 1252 (9th Cir. 2007) 
(requiring the plaintiff to be a member of the community where the display is located). 

 88. Freedom from Religion Found. v. Zielke, 845 F.2d 1463, 1468 (7th Cir. 1988). 

 89. Vasquez, 487 F.3d at 1252. 
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have suffered a personal injury from the display without resorting 
to a complete and total bar to standing in these cases.  

Furthermore, the requirement that an injury be 
personalized provides one argument to address Justice Gorsuch’s 
concern in American Legion that this theory of standing would allow 
bystanders to bring suit when they observe another person 
subjected to an unlawful police stop. In that context, the criminal 
suspect is the one who suffered the personalized injury, not the 
bystander. The injury from the unlawful police stop was not 
suffered by the observer, so the observer would not have standing. 

In addition to the injury in these cases being personal, the 
injury is also concrete. Concrete means “pertaining to or concerned 
with realities or actual instances rather than abstractions; particular 
[as] (opposed to general).”90 There is no clear line of when an 
injury moves out of the realm of abstraction and becomes concrete 
enough to be a cognizable injury. What is clear, however, is that 
standing is not limited to claims where a plaintiff has suffered an 
economic injury and can quantify her injury in precise monetary 
terms.91 Take, for example, a challenge involving an esthetic or 
environmental harm. The Court has said that the “desire to use or 
observe an animal species, even for purely esthetic purposes, is 
undeniably a cognizable interest for purpose of standing.”92  

So, does this mean that being deprived of a “desire to use or 
observe an animal species, even for purely esthetic purposes,” is a 
concrete injury, whereas a desire to avoid a display that makes one 
feel like a second-class citizen is not concrete? To pose the question 
Justice Gorsuch posed in American Legion, “[w]ho really thinks that 
could be the law?”93  

In sum, the injury in these government-sponsored display 
cases is often personalized and concrete, so long as the plaintiff has 
come in direct contact with the display. Further supporting 
standing for plaintiffs in these cases, these injuries are also the very 
type that the substantive law under which these claims are brought 
is designed to protect.  

 
 90. Concrete, DICTIONARY.COM, https://www.dictionary.com/browse/concrete (last 
visited Feb. 22, 2021).  

 91. See, e.g., Lujan v. Def. of Wildlife, 504 U.S. 555, 562–63 (1992). 

 92. Id. (emphasis added). 

 93. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2099 (2019) (Gorsuch, J., 
concurring). 
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C. When Deciding Standing, Courts Must Do So in Light 
of the Substantive Law 

Standing “often turns on the nature and source of the claim 
asserted.”94 “The Court is quite explicit that challenges brought 
under different constitutional provisions require different types of 
injuries to be cognizable.”95 To have standing, the plaintiff’s 
complaint must be within “the zone of interests to be protected or 
regulated by the statute or constitutional guarantee in question.”96 
To be clear, this does not mean that the standing inquiry is an 
assessment of the merits of a plaintiff’s claim.97 These principles 
mean that standing for one type of constitutional claim might not 
be sufficient for another type of constitutional claim. Furthermore, 
a plaintiff may have standing to bring suit but still lose the case on 
the merits.  

i. These Injuries Relate to the Substantive 
Law of the Establishment Clause 

Since standing turns on the merits, one must understand the 
substantive law of the Establishment Clause to understand what type 
of injuries are sufficient for standing in religious display cases. The 
problem, however, is that there is serious disagreement over what 
the Establishment Clause substantively protects and what purposes 
the clause is meant to serve.98 Over the last eighty years, the 
Supreme Court has used at least six different standards to resolve 
Establishment Clause cases.99 The disagreement over standing can 
be seen as a consequence of this disagreement regarding the 
purpose and merits of the Establishment Clause.100 

In religious display cases, the substance of the plaintiff’s 
claim is that the display violates the Establishment Clause because 
the display is an endorsement of religion and therefore “respect[s] 

 
 94. Warth v. Seldin, 422 U.S. 490, 500 (1975).  

 95. Bennett, supra note 15, at 1598. 

 96. Ass’n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 153 (1970).  

 97. Red River Freethinkers v. City of Fargo, 679 F.3d 1015, 1023 (8th Cir. 2012) (“The 
standing inquiry is not, however, an assessment of the merits of a plaintiff’s claim.”).  

 98. Noah Chauvin, Unifying Establishment Clause Purpose, Standing, and Standards, 50 U. 
MEM. L. REV. 319, 321 (2019).  

 99. Id. at 320–21.  

 100. Id. at 324.  
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an establishment of religion” in violation of the First Amendment. 
In his concurrence in American Legion, Justice Gorsuch claims that 
the theory of standing to challenge religious displays originated in 
Lemon v. Kurtzman.101 The Court in Lemon held that to comply with 
the Establishment Clause, government action must: (1) have a 
secular purpose; (2) have a principal or primary effect that neither 
advances nor inhibits religion; and (3) “not foster an excessive 
government entanglement with religion.”102 One law professor 
disagrees with Justice Gorsuch and claims that “the endorsement 
test” was not adopted by the Court until the 1989 case County of 
Allegheny v. ACLU.103 In County of Allegheny v. ACLU, the Court held 
that a nativity display in a county courthouse was an 
unconstitutional endorsement of Christianity.104 Regardless of the 
origins of the endorsement test, this interpretation of the 
Establishment Clause supports the merits of plaintiffs’ claims to 
challenge government-sponsored religious displays.105  

According to Justice O’Connor, the reason the government 
must not endorse religion is because it “sends a message to 
nonadherents that they are outsiders, not full members of the 
political community.”106 Thus, the Establishment Clause’s 
protections arguably recognize “that the message sent by 
endorsement of a particular religion is an intangible but 
nonetheless concrete harm to members of minority religions.”107 
Therefore, Establishment Clause violations produce a unique injury 
that is largely psychological and ideological, and because standing 
is linked to the substantive law of the claim, the standing doctrine 
should therefore recognize these types of injuries.108 It would simply 
be “plain odd” to dismiss a case for lack of standing when the 

 
 101. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2101 (2019) (Gorsuch, J., 
concurring).   

 102. Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971).   

 103. Bhagwat, supra note 38, at 1742.  

 104. Cnty. of Allegheny v. ACLU, 492 U.S. 573, 599–600 (1989). 

 105. For another case that supports the merits of plaintiffs’ claim to challenge religious 
displays, see McCreary Cnty., Ky. v. ACLU of Ky., 545 U.S. 844, 881 (2005) (holding that a 
Ten Commandments display violated the Establishment Clause). 

 106. Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., concurring).   

 107. Suozzo, supra note 71, at 640. 

 108. Mary Alexander Myers, Standing on the Edge: Standing Doctrine and the Injury 
Requirement at the Borders of Establishment Clause Jurisprudence, 65 VAND. L. REV. 979, 1005–07 
(2012). 
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claimed injury is the precise injury against which the substantive law 
protects.109  

As mentioned above, opponents of standing to challenge 
religious displays point to Valley Forge to support their arguments.110 
However, Valley Forge was not a religious display case.111 Valley Forge 
was a case in which a secular organization challenged the transfer 
of property from the federal government to a religious college.112 
Even further distinguishing Valley Forge from religious display cases, 
the theory of standing in Valley Forge was taxpayer standing.113  

Taxpayer standing is an exception to the prohibition on 
generalized grievances.114 In Flast v. Cohen, the Court held that an 
individual bringing suit under the Establishment Clause has 
standing as a taxpayer when: (1) the taxpayer establishes a link 
between taxpayer status and the challenged legislation, and (2) the 
taxpayer establishes a nexus between taxpayer status and the nature 
of the constitutional violation.115 The plaintiffs’ case in Valley Forge 
was dismissed for lack of standing because the plaintiffs did not 
meet the requirements for taxpayer standing laid out in Flast.116  

To be clear, the theory of standing in government-
sponsored display cases is usually not taxpayer standing.117 
Government-sponsored displays need not involve any approval of 
government money to fund the display. For example, a display case 
might arise if a local government simply allows a private individual 
or organization to use its own funds to build and place a religious 
display on public property. 

So why then does Justice Gorsuch say that the Supreme 
Court expressly rejected this theory of standing in Valley Forge? It 
appears to come from language at the end of the Valley Forge 
opinion. The Court had already decided the plaintiffs lacked 

 
 109. Spencer, supra note 30, at 1090. 

 110. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2098 (2019) (Gorsuch, J., 
concurring).   

 111. Valley Forge Christian Coll. v. Ams. United for Separation of Church and State, 
Inc., 454 U.S. 464, 466–69 (1982). 

 112. Id.  

 113. Id. at 476 (“The injury alleged by respondents in their amended complaint is the 
‘[deprivation] of the fair and constitutional use of [their] tax dollar.’”). 

 114. Myers, supra note 108, at 991. 

 115. Flast v. Cohen, 392 U.S. 83, 102 (1968).  

 116. Valley Forge, 454 U.S. at 479–80. 

 117. Spencer, supra note 30, at 1094.  



JAMESON_TO_PUBLISHER.DOCX  (DO NOT DELETE) 4/22/22  7:37 AM 

374 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

taxpayer standing but still went on to say that the plaintiffs “fail[ed] 
to identify any personal injury suffered by them as a consequence of 
the alleged constitutional error, other than the psychological 
consequence presumably produced by observation of conduct with 
which one disagrees.”118 According to the Court in Valley Forge, such 
a psychological injury is “not an injury sufficient to confer standing 
under Art. III.”119  

However, Justice Gorsuch himself conceded that lower 
courts and the Supreme Court alike have ruled on the merits in 
religious display cases since Valley Forge.120 For example, the Tenth 
Circuit interpreted Valley Forge to put forth a different rule, focusing 
on the Valley Forge Court’s statement that “[w]hen alleging non-
economic injury, . . . the plaintiffs [must] be ‘directly affected by 
the laws and practices against which their complaints are 
directed.’”121 In the Tenth Circuit case, the court held that plaintiffs 
had standing to challenge a religious display because the plaintiffs’ 
direct personal contact with the display satisfied this interpretation 
of Valley Forge.122 

Looking to substantive law to formulate the requirements 
for standing also addresses Justice Gorsuch’s concern in American 
Legion regarding standing of a bystander who observes another 
person subjected to an unlawful police stop. An atheist made to feel 
excluded in society by a religious display is not the equivalent of a 
bystander who sees police violate another’s Fourth Amendment 
rights.123 The substantive law of the Establishment Clause protects 
the atheist from being made to feel like an outsider from a display 
that endorses religion.124 In contrast, the Fourth Amendment 
substantively protects the rights of individuals to be free from 
unreasonable searches and seizures and says nothing about being 
free from observing police subject others to unreasonable searches 
and seizures.125  
 
 118. Valley Forge, 454 U.S. at 485(emphasis added). 

 119. Id.  

 120. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2100 (2019) (Gorsuch, J., 
concurring). 

 121. Foremaster v. City of St. George, 882 F.2d 1485, 1489 (10th Cir. 1989) (citing Valley 
Forge, 454 U.S. at 486 n.22). 

 122. Id. at 1491. 

 123. Smith, supra note 34, at 440. 

 124. Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., concurring).   

 125. U.S. CONST. amend. IV.  
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Not only do these types of injuries relate to the substantive 
law of the Establishment Clause, but they also relate to the 
substantive law of the Equal Protection Clause.  

ii. These Injuries Relate to the Substantive 
Law of the Equal Protection Clause 

At its core, the Fourteenth Amendment’s Equal Protection 
Clause was designed to eliminate racial discrimination emanating 
from government sources.126 In addition to racial discrimination, 
the Equal Protection Clause has also been interpreted to bar 
instances of discrimination based on factors including gender,127 
disability,128 wealth,129 and sexual orientation.130 The Equal 
Protection Clause can be viewed as a broad protection against 
discrimination by official sources. However, throughout its history, 
the Equal Protection Clause has been subject to a variety of 
different, and even contradictory, interpretations, and the 
protections of the provision are much broader today than in the 
past.131  

Especially in cases involving discrimination based on race, 
stigmatic harm has been recognized as a cognizable injury in Equal 
Protection Cases.132 The problem with establishing standing to 
challenge political, and arguably racially discriminatory, displays 
under the Equal Protection Clause comes not necessarily from the 

 
 126. McLaughlin v. Florida, 379 U.S. 184, 192 (1964). 

 127. See, e.g., Frontiero v. Richardson, 411 U.S. 677, 678–79 (1973) (holding that a law 
that prohibited husbands of female service members from automatically becoming 
dependents but allowed wives of male service members to automatically become 
dependents violated the Equal Protection Clause). 

 128. See, e.g., City of Cleburne, Texas v. Cleburne Living Ctr., Inc., 473 U.S. 432, 435 
(1985) (holding that a denial of a permit to a home for the mentally challenged violated 
the Equal Protection Clause). 

 129. See, e.g., Harper v. Va. Bd. of Elections, 383 U.S. 663, 670 (1966) (holding that a 
Virginia poll tax violated the Equal Protection Clause because the eligibility to vote has no 
connection to the wealth of a person). 

 130. See e.g., Romer v. Evans, 517 U.S. 620, 623 (1996) (holding that Amendment 2 of 
the Colorado Constitution violated the Equal Protection Clause because it subjected 
homosexuals and bisexuals to discrimination). 

 131. Compare Plessy v. Ferguson, 163 U.S. 537, 552 (1896) (holding that “separate but 
equal” accommodations do not violate the Equal Protection Clause), with Brown v. Bd. of 
Educ., 347 U.S. 483, 495 (1954) (holding that public-school segregation violates the Equal 
Protection Clause). 

 132. Bennett, supra note 15, at 1597–98. 
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type of harm suffered, but rather from the manner of 
discrimination that caused the harm.  

As discussed above, courts dismiss these cases for lack of 
standing citing Allen v. Wright and saying that the Equal Protection 
Clause requires the plaintiff to allege discriminatory treatment rather 
than discriminatory messaging.133 Just as it is questionable to rely on 
Valley Forge to support dismissing religious display cases for lack of 
standing, relying on Allen to dismiss challenges to displays under 
the Equal Protection Clause is also questionable.134  

Just as Valley Forge was not a government-sponsored display 
case, neither was Allen. In Allen, parents of black school children 
were denied standing to challenge Internal Revenue Service 
(“IRS”) policies that failed to deny tax-exempt status to allegedly 
racially discriminatory private schools.135 What is more, the element 
of standing at issue in Allen was not the injury in fact element as is 
usually the situation in display cases.136 Rather, the issue in Allen was 
with the causation and redressability elements of standing.137 The 
Court said the IRS guidelines did not cause the alleged 
discriminatory policies, and a change of the IRS guidelines would 
not necessarily lead to desegregation of these schools.138  

The part of the opinion relied upon to dismiss display cases 
comes from the Allen Court’s discussion of discriminatory 
treatment. Courts dismissing standing in display cases interpret this 
portion of Allen to require that plaintiffs claiming a violation of the 
Equal Protection Clause allege discriminatory treatment as opposed 
to discriminatory messaging.139 However, Allen makes no such 
distinction between treatment and messaging. The words 
“message,” “messaging,” “symbol,” and “impression” appear 
nowhere in the Allen decision.140  

Rather, the Court in this portion of Allen discusses its 
concern that plaintiffs allege a personal denial of equal treatment 
 
 133. Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017). 

 134. For an excellent critique of Allen, see Nichol, supra note 31.  

 135. Allen v. Wright, 468 U.S. 737, 739–40 (1984). 

 136. Nichol, supra note 31, at 638 (“The plaintiffs easily met the personal injury 
requirement through allegations of harm to their opportunity to receive an integrated 
education.”). 

 137. Id. at 638–39. 

 138. Allen, 468 U.S. at 758.  

 139. Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017). 

 140. Allen v. Wright, 468 U.S. 737 (1984). 
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rather than simply allege that the government is violating the law.141 
The Court discussed how plaintiffs need to be personally subjected 
to the challenged discrimination in order to have standing.142 The 
Court did not want to recognize abstract, rather than personal, 
claims of stigmatic injury for fear that it could lead to situations 
where “[a] black person in Hawaii could challenge the grant of a 
tax exemption to a racially discriminatory school in Maine.”143  

In display cases, the more relevant statement from Allen is 
that “[t]here can be no doubt that this sort of noneconomic injury 
is one of the most serious consequences of discriminatory action 
and is sufficient in some circumstances to support standing.”144 
Thus, Allen might more accurately be interpreted as supporting, 
rather than barring, standing in display cases brought under the 
Equal Protection Clause.  

Even if one rejects this interpretation of Allen and still wants 
to draw a distinction between discriminatory treatment and 
messaging, such a distinction should be resolved at the merits stage 
of litigation, not on standing. This distinction between treatment 
and messaging raises an issue of the manner of discrimination 
rather than the type of injury suffered. Whether the injury comes 
from treatment or messaging (assuming, arguendo, that there is a 
distinction between the two), the injury in both circumstances is still 
a claim of stigmatic injury. Plaintiffs should be allowed to have their 
cases decided on the merits, arguing that the Equal Protection 
Clause bars discriminatory messaging in addition to discriminatory 
treatment. After all, the Equal Protection Clause is an ever more 
expansive and inclusive area of the law, granting citizens 
increasingly more protection from governmental discrimination.145 

D. Resorting to the Other Branches of Government and 
State Courts are Inadequate Means of Protecting These 
Rights 

Some argue that the lack of standing in these cases is 
inconsequential because plaintiffs can just resort to the legislative 

 
 141. Id. at 745–46, 755–56. 

 142. Id. at 755.  

 143. Id. at 755–56. 

 144. Id. at 755. 

 145. See Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017). 
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branch of their local government or bring these cases in state 
court.146 Some even see dismissing these cases for lack of standing 
as a way to preserve the legitimacy of the judicial branch.147 
However, neither resorting to the legislative branch nor resorting 
to the state courts is an adequate means to protect these rights.  

Before Antonin Scalia became a Supreme Court justice, he 
wrote a law review article arguing that the doctrine of standing is a 
“crucial and inseparable element of” the separation of powers.148 
Justice Scalia feared that disregard of standing “will inevitably 
produce . . . an overjudicialization of the process of self-
governance.”149 However, Justice Scalia also said that standing is 
meant to restrict the courts “to their assigned role of protecting 
minority rather than majority interests.”150 Courts must decide these 
display cases on the merits in order to protect minority interests.  

The fact that plaintiffs in these cases are pursuing minority 
interests precisely explains why resorting to the other branches of 
government is not an adequate remedy. Local elected officials are 
unwilling to help when doing so would require action that is 
politically unpopular. As a theoretical matter, this makes logical 
sense. Elected officials want to get reelected, and to do so, they need 
the members of the community to vote for them. Most often, these 
displays appeal to a majority of the local community, whether that 
be a Christian religious display in a predominantly Christian town 
or a Black Lives Matter mural in a predominantly liberal city.  

This concept is exemplified in the Red River Freethinkers’ 
efforts to challenge a Ten Commandments display on city 
property.151 After initially losing their legal challenge in district 
court, the Red River Freethinkers adopted a new strategy of trying 
to work with the city commission to get their own, competing 
monument displayed on city property near the Ten 
Commandments display.152 These efforts led to a meeting with the 
city attorney, where the Freethinkers indicated that they wanted the 
city to either accept their competing monument or simply remove 

 
 146. See Bhagwat, supra note 38, at 1747.  

 147. Spencer, supra note 30, at 1094–95.  

 148. Scalia, supra note 28, at 881. 

 149. Id. 

 150. Id. at 895. 

 151. Red River Freethinkers v. City of Fargo, 679 F.3d 1015 (8th Cir. 2012). 

 152. Id. at 1018. 
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the Ten Commandments monument, whereby no competing 
monument would be necessary.153 At first, the city commission, by a 
vote of 3-to-2, decided to remove the Ten Commandments display 
and donate it to a private entity.154 However, several members of the 
public were angered by this decision to remove the Ten 
Commandments monument, and they subsequently circulated a 
petition to change the city’s municipal code to prohibit removal of 
the display.155  

This petition got over 5,000 signatures and was unanimously 
approved by the city commission, meaning that the Ten 
Commandments display would stay, and the Red River Freethinkers 
would not be allowed their competing display.156 Thus, after all 
these efforts to work with the city, the Freethinkers’ efforts failed. 
The city commission caved to the majority interests, and the 
Freethinkers reverted to their original plan of pursuing a remedy 
in court.157 

Theoretically, plaintiffs who lack standing to challenge a 
display in federal court could challenge the display in state courts. 
State courts are not bound by Article III standing principles.158 
However, because many state court judges are elected or subject to 
electoral recall, state court judges may be reluctant to “apply 
existing constitutional principles with vigor” in these politically 
unpopular cases.159  

Finally, some see a benefit in limiting standing as a way to 
move controversies out of the realm of judicial finality that is seen 
as being responsible for “the intensifying cultural conflict.”160 The 
idea here is that controversial display decisions invite ridicule from 
commentators and reduce “public confidence that the Court is 
engaged in principled and reasoned decisionmaking to protect the 
legal rights of individuals or minorities.”161 This view postulates that 
 
 153. Id. at 1018–19.   

 154. Id. at 1019. 

 155. Id.  

 156. Id. at 1019–20. 

 157. Id. at 1020. 

 158. Bhagwat, supra note 38, at 1747. 

 159. Ira C. Lupu & Robert W. Tuttle, Ball on a Needle: Hein v. Freedom from Religion 
Foundation, Inc. and the Future of Establishment Clause Adjudication, 2008 BYU L. REV. 115, 
165 (2008). 

 160. Smith, supra note 34, at 444–45. 

 161. Spencer, supra note 30, at 1095. 
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these decisions are better left to politically accountable public 
officials who have the “institutional capacity and the political 
incentive” to find compromises to handle these delicate, fact-
sensitive issues.162  

However, courts have a constitutional duty to hear cases 
brought under the federal Constitution.163 This duty is still present 
even when the lawsuit brings up controversial issues. Controversy 
has not stopped the Court in the past from ruling on intensely 
debated social issues like abortion and same-sex marriage.164 
Controversy should, therefore, not be a justification for dismissing 
these display cases. After all, the Constitution explicitly extends the 
judicial power to not only “cases” but also “controversies.”165  

V.  CONCLUSION  

When the government sponsors a religious or political 
display of the types mentioned in this Comment, that decision leads 
some citizens to feel excluded and degraded. These cases involve 
controversial topics, and no matter which way they are decided on 
the merits, those decisions will upset a portion of the population. 
The solution, however, is not for courts to dodge these controversial 
topics by dismissing these cases for lack of standing.  

Plaintiffs in these cases have plausible arguments that these 
displays violate fundamental constitutional protections. Courts 
should not stretch to find a reason to dismiss these cases for lack of 
standing by relying on cases like Valley Forge and Allen that were not 
even display cases. Instead, courts should adhere to Article III’s 
requirement that the judicial power extend to cases and 
controversies and decide these cases on the merits.  

 

 
 162. Id. at 1096. 

 163. See U.S. CONST. art. III. 

 164. See Roe v. Wade, 410 U.S. 113, 165–66 (1973) (deciding a case concerning 
abortion on the merits); Obergefell v. Hodges, 576 U.S. 644, 681 (2015) (deciding a case 
concerning same-sex marriages on the merits). 

 165. U.S. CONST. art. III, § 2. 




