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I. INTRODUCTION 

he law’s conventional response to iatrogenic1 death and injury 
is much like its response to other causes of accidental harm: 

tort liability. Whether that response accomplishes what it needs to 
in order to serve society adequately has been a matter of uncertainty 
and debate.2 

The debate is of no small importance. Medical error is the 
leading cause of accidental death and injury in the United States, 
exceeding all other causes combined, with enormous costs 
externalized onto victims, insurers, and taxpayers.3 

A recent review of empirical studies concerning the effects 
of malpractice liability concluded that, “[t]he available findings 
suggested that greater tort liability . . . was not associated with 
improved quality of care” or safety.4 If more liability does not 
enhance safety, then one might argue that less liability will not 
diminish safety—and that perhaps no harm would result from 
abolishing it altogether. 

If malpractice litigation is, indeed, a weak device for 
promoting patient safety, it has been made weaker by decades of 
malpractice liability “reform.”5 Those changes in state laws have 
made plaintiffs’ claims more difficult to bring, litigate, win, or 
recover full damages for.6 Over the past several decades, the 
number of malpractice claims nationally has been cut by nearly two-
thirds.7 

 
 1. “Iatrogenic” harm is injury or illness caused by medical examination or treatment. 
Iatrogenic, DICTIONARY.COM, https://www.dictionary.com/browse/iatrogenic (last 
visited Feb. 4, 2022). 
 2. See MICHAEL J. SAKS & STEPHAN LANDSMAN, CLOSING DEATH’S DOOR: LEGAL 

INNOVATIONS TO END THE EPIDEMIC OF HEALTHCARE HARM 120–23 (2021) [hereinafter 
CLOSING DEATH’S DOOR]. 
 3. See Accidental or Unintentional Injuries, CDC (Jan. 24, 2022), https://www.cdc.gov/ 
nchs/fastats/accidental-injury.htm. 
 4. Michelle M. Mello et al., Malpractice Liability and Health Care Quality: A Review, 323 
J. AM. MED. ASS’N 352, 365 (2020). 
 5. See Zenon Zabinski & Bernard S. Black, The Deterrent Effect of Tort Law: Evidence from 
Medical Malpractice Reform 31 (NW. Univ. L. & Econ. Research Paper 13-09), 
http://dx.doi.org/10.2139/ssrn.2161362. 
 6. Id. 
 7. Myungho Paik et al., The Receding Tide of Medical Malpractice Litigation: Part 1–
National Trends, 10 J. EMPIRICAL LEGAL STUD. 612, 616-17 (2013); see also Allen Kachalia & 
Michelle M. Mello, New Directions in Medical Liability Reform, 364 NEW ENG. J. MED. 1564, 
1568 (2011) (reviewing studies of the effects of reforms and finding the one with the 
greatest impact to be caps on damages, which produces “substantial savings” on payments 

T 
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The purpose of this article is to explore more carefully the 
question of whether malpractice liability is failing to achieve its 
central function or functions and, therefore, whether radically 
reforming, dismantling, or replacing it with something else would 
be a sensible step for society.8 We begin, in Part II, by summarizing 
what is known about the problem of iatrogenic harm. Part III 
outlines what is known from empirical evidence about the behavior 
of the malpractice litigation system. With those sections as 
background, Part IV argues that any assessment of the tort system, 
and what might reform or replace it, must be guided by an 
understanding of the actual functions of the system—that is, by 
looking at what the system does to infer what its function is, rather 
than by theoretical arguments about what purpose or purposes it 
ought to be serving. We conclude that prevention of future harm is 
the principal function of the malpractice liability system, which 
leads to a review in Part V of research on the extent to which tort 
liability in general, and malpractice liability in particular, succeed 
in preventing future harm. Part VI addresses a necessary 
complementary question: whether the cost of the malpractice 
liability system is justified by the safety benefits it provides. Part VII 
considers changes that seem likely to occur in the future that will 
substantially alter that cost-benefit ratio.   

II.  IATROGENIC INJURY AND DEATH 

The most common approach to assessing the incidence of 
deaths and injuries resulting from accidental errors in healthcare is 

 
to victims but only “modest restraint on growth of malpractice premiums,” and finding too 
little research on possible quality-of-care effects to draw any conclusions). 
 8. We support constructive, thoughtful, evidence-based reforms that are beneficial. 
Reforms that do more harm than good are what we caution against. One of us, Stephan 
Landsman, has for over twenty-five years been the convener of the Annual Clifford 
Symposium on Tort Law and Social Policy, which on numerous occasions has been a forum 
for scholars to critique tort law as well as tort reforms. See, e.g., Stephan Landsman, 
Introduction: Starting Over: Redesigning the Medical Malpractice System – Tenth Annual Clifford 
Symposium on Tort Law and Social Policy, 54 DEPAUL L. REV. 203 (2005). The other of us, 
Michael J. Saks, presented a study in that symposium which began by saying, “[t]he tort 
system is only one of a number of possible legal responses to the problem of accidental 
injuries. If an alternative system can better accomplish the desirable goals of the tort system 
while reducing undesirable side effects, then that alternative should be preferred.” Michael 
J. Saks et al., A Multiattribute Utility Analysis of Legal Policy Responses to Medical Adverse Events, 
54 DEPAUL L. REV. 277, 277 (2005). 
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to review patients’ hospital medical records.9 Makary and Daniel, 
combining major studies of that type, calculated “a mean rate of 
death from medical error of 251,454 a year.”10 According to this 
calculation, iatrogenic deaths were by far the leading cause of 
accidental deaths and the third leading cause of death in the U.S. 
overall, after heart disease and cancer.11 

The patient chart review research strategy facilitates data 
collection, but, for a variety of reasons, many additional adverse 
events12 are overlooked in this approach.13 Studies using more 
intensive approaches find many more serious injuries and deaths 
than are found using only chart reviews.14 One such method has 
been to place participant observers on hospital wards, where they 
observe and can be informed about more incidents than can be 
found in patients’ records.15 This approach has found ten times as 
many adverse events overall, and fifteen to twenty times as many 
patients suffering major permanent disability or death.16 Another 
technique, the Global Trigger, found as many as ten times the 
number of adverse events and more than twice as many deaths as 

 
 9. Much of this work was famously summarized and relied upon in a 1999 report by 
the Institute of Medicine. INST. OF MED., TO ERR IS HUMAN: BUILDING A SAFER HEALTH 

SYSTEM (Linda T. Kohn et al. eds., 1999). 
 10. Martin Makary & Michael Daniel, Medical Error—The Third Leading Cause of Death 
in the U.S., 353 BMJ 1, 2 (2016). Like all accidental injuries and deaths, some iatrogenic 
injuries are the result of negligent conduct as well as non-negligent conduct. See generally 
Ashley M. Votruba & Michael J. Saks, Medical Adverse Events and Malpractice Litigation in 
Arizona: By-the-Numbers, 45 ARIZ. STATE L. J. 1537 (2013). The overall ratio appears to be less 
than one in three—where of every three adverse events, nearly one is negligent and slightly 
more than two are non-negligent. See id. However, in fatal adverse events, at least one in 
three is due to negligence. See id. 
 11. Melonie Heron, Deaths: Leading Causes for 2016, 67 NAT’L VITAL STAT. REPS. 1, 8 

(2018). But see Benjamin A. Rodwin et al., Rate of Preventable Mortality in Hospitalized Patients: 
A Systematic Review and Meta-analysis, 35 J. GEN. INTERNAL MED. 2099 (2020) (describing a 
study where researchers used different methods and found incidence to be smaller). 
 12. “Adverse event” is the favored term of art in patient safety research. An adverse 
event is defined as “an injury that was caused by medical management (rather than the 
underlying disease) and that prolonged the hospitalization, produced a disability at the 
time of discharge, or both.” Troyen A. Brennan et al., Incidence of Adverse Events and 
Negligence in Hospitalized Patients, 324 NEW ENG. J. MED. 370, 370 (1991). 
 13. See, e.g., Votruba & Saks, supra note 10, at 1546. 
 14. See Lori B. Andrews et al., An Alternative Strategy for Studying Adverse Events in Medical 
Care, 349 LANCET 309 (1997) [hereinafter An Alternative Strategy]. 
 15. Id.; see, e.g., Lori Andrews, Studying Medical Error In Situ: Implications for Malpractice 
Law and Policy, 54 DEPAUL L. REV. 357 (2004) [hereinafter Studying Medical Error]; Knight 
Steel et al., Iatrogenic Illness on a General Medical Service at a University Hospital, 304 NEW ENG. 
J. MED. 638 (1981). 
 16. See An Alternative Strategy, supra note 14. 
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the earlier records reviews.17 James, reviewing the four major Global 
Trigger studies available at the time, concluded in 2013 that deaths 
from “preventable adverse events” numbered somewhere between 
210,000 and 440,000.18 

All of the above studies and reviews of studies are limited to 
what happens in hospitals. Beyond care received in a hospital, 
patients receive diagnoses, treatments, and surgeries in various non-
hospital settings, including doctors’ offices, outpatient clinics, free-
standing surgical centers, skilled nursing facilities, rehabilitation 
hospitals, and nursing homes.19 Regarding what happens in those 
settings, the research is far more limited. But there are clues. First, 
as many or more surgical procedures occur in outpatient settings as 
in hospitals.20 Second, nearly 2%  of patients in skilled nursing 
facilities died as a result of the care they received (or needed but 
did not receive).21 That alone would add approximately 90,000 
deaths to the total.22 Third, an Institute of Medicine (“IOM”) study 
of medication-related injuries concluded that three times as many 
harmful medication errors occur in healthcare delivered outside of 
hospitals as inside them.23 Fourth, nearly as many payments to 
compensate patients for iatrogenic harm were made for injuries 
incurred in outpatient settings as in hospitals.24 Two-thirds of those 
payments were for major injury or death.25 Medication errors in the 
outpatient setting accounted for six-and-a-half times as many deaths 

 
 17. David C. Classen et al., ‘Global Trigger Tool’ Shows that Adverse Events in Hospitals May 
be Ten Times Greater than Previously Measured, 30 HEALTH AFF. 581, 581 (2011).   
 18. John T. James, A New, Evidence-Based Estimate of Patient Harms Associated with Hospital 
Care, 9 J. PATIENT SAFETY 122, 122 (2013). 
 19. See generally 42 C.F.R. § 413.65(a)(1)(ii) (2022) (describing potential providers, 
including ambulatory surgical centers, comprehensive outpatient rehabilitation facilities, 
skilled nursing facilities, and other facilities). 
 20. Karen A. Cullen et al., Ambulatory Surgery in the United States, 2006, NAT’L HEALTH 

STATS. REP., Jan. 28, 2009, at 1; see also Judy Mathias, AHRQ Releases Stats on Outpatient, 
Inpatient Surgeries, OR MANAGER (June 2, 2017), https://www.ormanager.com/briefs/ahrq-
releases-stats-on-outpatient-inpatient-surgeries. 
 21. DHHS, OFFICE OF INSPECTOR GENERAL, ADVERSE EVENTS IN SKILLED NURSING 

FACILITIES: NATIONAL INCIDENCE AMONG MEDICARE BENEFICIARIES 19 (2014). 
 22. Id. 
 23. Beth Partin, Preventing Medication Errors: An IOM Report, 31 NURSE PRAC. 8, 8 (2006) 
(discussing the IOM Report’s findings). 
 24. Tara Bishop et al., Paid Malpractice Claims for Adverse Events in Inpatient and 
Outpatient Settings, 305 J. AM. MED. ASS’N 2427, 2427 (2011). 
 25. Id. at 2429. 
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as inpatient medication errors.26 In light of those facts, however 
incomplete, a conservative estimate would be that as many 
preventable deaths and serious injuries occur in healthcare settings 
outside of hospitals as occur inside of hospitals.27 So, the numbers 
cited for hospital adverse events could be doubled. 

Finally, there is an altogether different source of harm to 
patients: unnecessary care.28 Patients are subjected to tests, scans, 
medications and other treatments, and even surgery, that offer no 
benefit while exposing them to risks of harm.29 Those unnecessary 
treatments would not be captured by studies designed to detect 
adverse events unless they led to adverse events.30 It is difficult to 
draw the line between beneficial and useless testing and treatment. 
But the work of the Dartmouth Institute, and other researchers, has 
found that about 30% of healthcare spending in the U.S. is 
worthless because it is unnecessary and offers patients no benefit 
while causing or risking harm.31 

Even the more modest counts of deaths and injuries due to 
medical errors—as shown by the chart review strategy—left 
healthcare leaders aghast.32 Donald Berwick, former administrator 
of the federal Centers for Medicare and Medicaid Services (“CMS”), 
was quoted as saying, “In almost no other field would consumers 
tolerate the frequency of error that is common in medicine.”33 Mark 

 
 26. Id. at 2430 (finding that medication errors accounted for one out of 131 deaths in 
outpatient settings compared to only one out of 854 inpatient deaths). 
 27. Needless to say, all of those deaths and injuries create enormous costs. See, e.g., 
John C. Goodman et al., The Social Cost of Adverse Medical Events, and What We Can Do About 
It, 30 HEALTH AFF. 590, 593 (2011). 
 28. See Aaron E. Carroll, The High Costs of Unnecessary Care, 318 AM. MED. ASS’N 1748, 
1748 (2017); see also works cited infra note 31.  
 29. Id. at 1749. 
 30. See Barry R. Furrow, Searching for Adverse Events: Big Data and Beyond, 27 ANNALS 

HEALTH L. 149, 153 (2018). 
 31. ELLIOT FISHER ET AL., THE DARTMOUTH INST. FOR HEALTH POL’Y & CLINICAL 

PRAC., HEALTH CARE SPENDING, QUALITY, AND OUTCOMES 1, 3 (2009), 
http://archive.dartmouthatlas.org/downloads/reports/Spending_Brief_022709.pdf. A 
portion of the 30% of healthcare spending that goes to unnecessary treatment is thought 
to be motivated by fear of litigation, that is, defensive medicine. Michael J. Saks & Stephan 
Landsman, The Paradoxes of Defensive Medicine, 30 HEALTH MATRIX 25, 50 (2020) (exploring 
controversies and contradictions). As much as one-sixth of that waste appears to be 
attributable to defensive medicine. Michael Frakes & Jonathan Gruber, Defensive Medicine: 
Evidence from Military Immunity, 11 AM. ECON. J. ECON. POL’Y 197, 219 (2019). 
 32. Reed Abelson, In Bid for Better Care, Surgery with a Warranty, N.Y. TIMES (May 17, 
2007), https://www.nytimes.com/2007/05/17/business/17quality.html. 
 33. Id. 
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Chassin, President and CEO of the Joint Commission (formerly the 
Joint Commission on Accreditation of Healthcare Organizations 
(“JCAHO”)), made a similar point: 

If the performance of certain high-reliability 
industries, whose standards of excellence we take for 
granted, suddenly deteriorated to the level of most 
health care services, some astounding results would 
occur. At a defect rate of 20 percent, which occurs in 
the use of antibiotics for colds, the credit card 
industry would make daily mistakes on nine million 
transactions; banks would deposit 36 million checks 
in the wrong accounts every day; and deaths from 
airplane crashes would increase one thousandfold.34 

Consequently, a major project for the law, as well as for the 
healthcare industry, is how to reduce those tragic numbers.35 

III.  THE MALPRACTICE LITIGATION SYSTEM 

To understand the workings of the malpractice litigation 
system is to understand why it does not create the “business case” 
for investment in safety that one might expect of it.36 The tort 
litigation system, including malpractice litigation, presents victims 
of suspected negligent injury with a series of hurdles, none of which 
are easy to traverse.37 As we will see, it is no exaggeration to say that 
the system inherently protects defendants, in the aggregate, even 
before tort reforms are factored in. 

 

 
 34. Mark R. Chassin, Is Health Care Ready for Six Sigma Quality?, 76 MILBANK Q. 565, 
569–70 (1998) [hereinafter Is Health Care Ready]; see also Mark R. Chassin, High-Reliability 
Health Care: Getting There from Here, 91 MILBANK Q. 459, 481 (2013) [hereinafter High-
Reliability Health Care]. Hyman and Silver note that, “[a]n error rate of 20% would be 
intolerable in the business settings identified, but error rates as high as 79% have been 
observed in health care.” David Hyman & Charles Silver, The Poor State of Health Care Quality 
in the U.S.: Is Malpractice Liability Part of the Problem or Part of the Solution?, 90 CORNELL L. REV. 
893, 949 (2005). 
 35. Is Health Care Ready, supra note 34, at 581–82. 
 36. See Michelle M. Mello & Troyen A. Brennan, Deterrence of Medical Errors: Theory and 
Evidence for Malpractice Reform, 80 TEX. L. REV. 1595, 1598 (2002). 
 37. See Natasha C. Meruelo, Mediation and Medical Malpractice: The Need to Understand 
Why Patients Sue and a Proposal for a Special Model of Mediation, 29 J. LEGAL MED. 285, 287 
(2008). 
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A. An Evidence-Based Description of the Flow of Cases 
Into and Through the System 

The first gatekeepers to the litigation system are the victims 
of medical injury themselves or their families.38 Our legal process is 
not self-starting; it requires victims to initiate and pursue their 
cases.39 That is a hurdle people find daunting.40 The overwhelming 
response is to do nothing, to take no steps to seek reimbursement 
for their losses.41 One study examined how nearly two hundred 
patients dealt with seriously unsatisfactory medical care, finding 
that only 9% contacted lawyers, and none ultimately filed suits.42 
Numerous reasons account for so much inaction.43 For example, 
many people simply prefer to put the experience behind them and 
adapt to their new, post-injury lives.44 

Patients or families who do wish to sue must find an attorney 
to take the case.45 Unless attorneys think that a case has merit and a 
reasonable likelihood of a return on the lawyer’s investment in the 
case, a claim will rarely be filed.46 Attorneys know that the 
probability of a successful settlement (which is how the great 
majority of all civil litigation, including malpractice, concludes) 
depends upon the strength of evidence of negligent medical 
management.47 

 
 38. See generally Joanna Shepherd, Uncovering the Silent Victims of the American Medical 
Liability System, 67 VAND. L. REV. 151, 158 (2014). 
 39. Id. at 153. 
 40. Id. 
 41. Id. 
 42. Marlynn L. May & Daniel B. Stengel, Who Sues Their Doctors? How Patients Handle 
Medical Grievances, 24 LAW & SOC’Y REV. 105, 106, 108 (1990). 
 43. Id. at 107. 
 44. Id. at 106. 
 45. See generally Shepherd, supra note 38, at 162. 
 46. See generally Meruelo, supra note 37, at 287–88. 
 47. David M. Studdert et al., Claims, Errors, and Compensation Payments in Medical 
Malpractice Litigation, 354 NEW ENG. J. MED. 2024, 2029 (2006) (finding that the clearer the 
evidence of negligent medical management, as judged by medically trained reviewers, the 
greater the likelihood that plaintiffs received any compensation. Across six levels of reviewer 
judgment of increasingly clear evidence of negligence, likelihood of compensation 
increased monotonically: 19%, 32%, 52%, 61%, 72%, 84%); see also Tom Baker, 
Reconsidering the Harvard Medical Practice Study Conclusions About the Validity of Medical 
Malpractice Claims, 33 J. L. MED. & ETHICS 501, 502–06 (2005); TOM BAKER, THE MEDICAL 

MALPRACTICE MYTH 141 (2005); Frank A. Sloan, Policy Implications, in SUING FOR MEDICAL 

MALPRACTICE 219 (Frank A. Sloan et al. eds., 1993). 
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One line of research involving tens of thousands of contacts 
with clients seeking representation found attorneys turned away 
about 80% of prospective malpractice claims, compared to 70% for 
other kinds of tort cases.48 Another found that of 730 total requests 
for representation in medical liability matters received by the 
lawyers’ offices over ten randomly selected days, follow-up—
through a request for medical records—was pursued in only ninety 
cases.49 Most of those were reviewed by consulting medical experts, 
leading to fifty-three more rejections because they “were felt to have 
had insufficient damages (42%) or lacked negligence on the part 
of the health care provider (26%).”50 Ultimately, 97% of the initial 
730 inquiries were declined.51 

Studies that have evaluated the medical records of hospital 
patients invariably found large numbers of negligent injuries 
followed by tiny numbers of filed claims by the same cohort of 
patients.52 For example, what is perhaps the best known of such 
research found that of every one hundred occurrences of negligent 
adverse events suffered by hospital patients, 2.8 claim files were 
opened by malpractice insurers.53 Thus, the healthcare industry 
imposes far more costs on injured patients, their insurers, and 
taxpayers than the industry is ever required by the tort system to 

 
 48. HERBERT M. KRITZER, RISKS, REPUTATIONS, AND REWARDS: CONTINGENCY FEE 

LEGAL PRACTICE IN THE UNITED STATES 69–74 (2004); Herbert M. Kritzer, Seven Dogged 
Myths Concerning Contingency Fees, 80 WASH. U. L.Q. 739, 754–57 (2002); Herbert M. Kritzer, 
Contingency Fee Lawyers as Gatekeepers in the Civil Justice System, 81 JUDICATURE 22, 24 (1997) 
[hereinafter Contingency Fee Lawyers as Gatekeepers]; Herbert M. Kritzer, Holding Back the 
Floodtide: The Role of Contingent Fee Lawyers, 70 WIS. LAW. 10, 63 (1997).  
 49. LaRae I. Huycke & Mark M. Huycke, Characteristics of Potential Plaintiffs in 
Malpractice Litigation, 120 ANNALS INTERNAL MED. 792, 796 (1994). 
 50. Id. 
 51. Id. Without economically self-interested lawyer gatekeepers, more claims and 
weaker claims would become lawsuits. See generally Paik et al., supra note 7, at 613. 
 52. PAUL C. WEILER ET AL., A MEASURE OF MALPRACTICE: MEDICAL INJURY, 
MALPRACTICE LITIGATION, AND PATIENT COMPENSATION 69–70 (HARVARD UNIV. PRESS 

1993). 
 53. Id. at 73; A. Russell Localio et al., Relation Between Malpractice Claims and Adverse 
Events Due to Negligence: Results of the Harvard Practice Study III, 325 N. ENG. J. MED. 245, 246 
(1991); see also CLOSING DEATH’S DOOR, supra note 2; May & Stengel, supra note 42. 
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reimburse.54 Moreover, as mentioned above, claim frequency has 
been in decline for several decades.55 

Once claims do get filed, decisions will be made involving 
settlements, trial liability verdicts and damage awards, post-trial 
negotiations by parties, and adjustments by judges.56 The selection 
of cases for filing complaints illustrates well the overall tilt. The 
Harvard Medical Practice Study found that the probability that a 
doctor who did not cause a negligent injury would be sued was .0013 
(thirteen chances in 10,000), while the probability that one who did 
cause a negligent injury would become a defendant was .029 (290 
chances in 10,000).57 In other words, doctors who caused negligent 
injuries were twenty-two times as likely to have claims filed against 
them for such events than doctors who had not caused negligent 
injuries.58 But, overall, underclaiming is massive; many, many more 
claims that could be brought are not.59 

Nonetheless, other research studying hospital adverse events 
and malpractice claim rates in Florida and Texas found strong 
correlations between Patient Safety Indicators and malpractice 
claim rates.60 Yet another study reported that its “results showed a 

 
 54. See WEILER ET AL., supra note 52, at 92–94, 104–06 (comparing $15.4 billion in 
medical care expenditures while during the same period the costs of existing malpractice 
insurance was estimated at just more than 1 billion, and stating, “[u]nder the existing 
medical malpractice system approximately 55 cents of the claims dollar is spent on legal 
administration rather than on direct payments to victims” which would be the amount 
required by the tort system to reimburse). 
 55. Paik et al., supra note 7, at 616. 
 56. See generally George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 
13 J. LEGAL. STUD. 1, 4–7 (1984). 
 57. WEILER ET AL., supra note 52, at 75 (“[W]hile the absolute number of unfounded 
claims is considerably larger than the absolute number of valid claims, the pattern shows 
that the chances that any one doctor will be sued are far greater if negligent treatment has 
occurred than if it has not. To return to our traffic analogy, even though more drivers may 
be ticketed by police after going through green than red lights, the reason is that far more 
drivers go through green lights in the first place. With that difference controlled for, the 
odds that a careless driver will get a ticket, or that a careless doctor will be sued, are far 
greater than the odds faced by their careful counterparts.” And further, “As we shall see in 
Chapter 6, however cloudy the malpractice signal might appear to doctors, both the reality 
and the perception of that signal have a pronounced tilt in the proper direction.”). 
 58. Id. at 71–73. 
 59. Id. at 70. 
 60. Bernard Black et al., The Association Between Patient Safety Indicators and Medical 
Malpractice Risk: Evidence from Florida and Texas, 3 AM. J. HEALTH ECON. 109, 135 (2017). 
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highly significant correlation between the frequency of adverse 
events and malpractice claims . . . .”61 

Beyond the question of identifying the right cases for filing 
suits, what about the disposition of those cases? We have already 
seen findings indicating that settlements of cases reflect rather 
strongly the strength or clarity of evidence of negligent medical 
management.62 Hyman and Silver summarized the larger picture of 
settlements, stating: 

If one focuses on outputs, the liability system does 
much better than conventional wisdom suggests; it 
sorts the wheat from the chaff reasonably well. 
Focusing on those who initiate claims, patients 
treated negligently recover damages far more often 
than patients who were treated nonnegligently. 
There is also a well-established severity gradient: 
Payments increase with injury severity, with the 
exception of a death discount (i.e., those who die 
receive less than those who are severely and 
permanently injured).63 

Another major decision node of the legal process where we 
might look for patterns of decision is in jury verdicts. 
Understanding verdicts, however, requires understanding the mix 
of cases that go to trial after pre-trial processes have done their 
work. Knowing this provides us with a benchmark with which to 
assess trial verdicts. Consider, first, what should happen at the 
settlement stage. Cases with substantial evidence supporting the 
plaintiff would be settled in their favor, and the stronger and clearer 
that evidence, the more often such a resolution would occur and 
the more favorable the resolution would be. Cases with evidence 
that fails to support the plaintiff would be resolved in the 
defendant’s favor, and the weaker the evidence, the more often the 
resolution should occur and the more favorable to the defense the 
resolution should be, including dropping and dismissing the case.64 

 
 61. Michael D. Greenberg et al., Is Better Patient Safety Associated with Less Malpractice 
Activity?, RAND INST. CIV. JUST., at i, x (2010). 
 62. Studdert, supra note 47, at 2029. 
 63. David A. Hyman & Charles Silver, Five Myths of Medical Malpractice, 143 CHEST 222, 
223 (2013) [hereinafter Five Myths]. 
 64. See generally Priest & Klein, supra note 56. 
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The better the pre-trial “litigotiation”65 process works, the more that 
those cases that proceed to trial will be of the highly ambiguous, 
too-close-to-call kind. What trial outcomes should be expected 
when a set of cases fitting that description is submitted for 
adjudication? The answer must be random.66 Under the described 
state of the system, trial verdicts showing random, unpredictable 
outcomes would be consistent with the pre-trial phase of the 
litigotiation system working at high effectiveness.67   

So, ideally, we should find randomness in jury verdicts. But 
that is not what happens with malpractice trials.68 Although verdicts 
in tort cases overall approach 50:50,69 verdicts in malpractice cases 
skew in favor of defendants at a ratio of about 75:25.70 A likely 
explanation is that we do not get random trial outcomes because 
the settlement process is imperfect—it sends forward an excess of 
cases that should have been, but were not, settled more to the liking 
of the malpractice defendant.71 This could happen because lawyers 
are looking too hard at the case facts and not being sufficiently 
sensitive to how jurors would react to the case.72 Also, there is reason 

 
 65. Mark Galanter, “. . . A Settlement Judge, Not a Trial Judge:” Judicial Mediation in the 
United States, 12 J. L. & SOC’Y 1, 1 (1985) (introducing the concept of “litigotiation”). 
 66. Michael J. Saks, Do We Really Know Anything About the Behavior of the Tort Litigation 
System – And Why Not?, 140 U. PA. L. REV. 1147, 1233 (1992) [hereinafter Do We Really Know]. 
 67. Id. at 1157, 1233, 1241. 
 68. LYNN LANGTON & THOMAS H. COHEN, U.S. DEP’T OF JUSTICE, CIVIL BENCH AND 

JURY TRIALS IN STATE COURTS, 2005 1, 4 (2008) (assuming that if jury verdicts were random 
in malpractice trials then plaintiffs would win jury verdicts at approximately the same rate 
as general tort plaintiffs). 
 69. Id. 
 70. THOMAS H. COHEN & STEVEN K. SMITH, U.S. DEP’T OF JUSTICE, CIVIL TRIAL CASES 

AND VERDICTS IN LARGE COUNTIES, 2001 1, 4 (2004) (describing the percentage as 26.8%); 
Cynthia G. Lee & Robert C. LaFountain, Medical Malpractice Litigation in State Courts, 18 CT. 
STAT. PROJECT 1, 4 (2011) (describing the percentage as 23%). 
 71. See generally Thomas B. Metzloff, Resolving Malpractice Disputes: Imaging the Jury’s 
Shadow, 54 L. & CONTEMP. PROBS. 43 (1991) (discussing the variety of reasons settlements 
do not occur in malpractice claims, including overestimation of case value, a strong interest 
in vindicating professional reputation, among others). 
 72. Like most people, jurors by and large like their doctors and perhaps give them 
more benefit of the doubt than they give other tort defendants, or perhaps jurors require 
more or clearer proof of negligence from malpractice plaintiffs than they do from other 
tort plaintiffs. See generally id. Some evidence for this possibility is the finding that 
malpractice insurers’ evaluations of their own cases indicate that half of the cases the 
insurers judged to favor plaintiffs were nevertheless decided by juries in favor of the 
defendants. See also David M. Studdert & Michelle M. Mello, When Tort Resolutions Are 
“Wrong”: Predictors of Discordant Outcomes in Medical Malpractice Litigation, 36 J. LEGAL STUD. 
547 (2007). 
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to believe malpractice defendants are more resistant to settlement 
than other tort defendants.73 

A larger lesson might be noted here. Because the processing 
of cases at one stage of the system affects what is available for 
processing at the next stage, and the distribution of cases can vary 
dramatically from one stage to the next,74 it is important to separate 
what happens at one stage from what happens at another: from case 
screening to claim-filing to pre-trial dispositions to verdicts to 
appeals. To mix them together is to create a messy stew that can 
hide what is happening at any particular decision node. 

Another question is how predictable are damage awards. 
Anecdotal consideration of one or a few specific cases will lead one 
to think the awarding of damages is unpredictable.75 Whatever one 
thinks the proper value of damages should be in a given case, the 
jury’s result will always be higher or lower.76 But studies of large sets 
of cases lead to a different conclusion: 

[R]esearchers have found that from half to almost 
three-fourths of the variation in awards actually made 
by juries (and sometimes by judges) can be 
accounted for by various measures of injury severity, 

 
 73. That does not mean trial verdicts are not predictable to trial observers, such as 
judges; research on judge-jury agreement in civil as well as criminal cases has generally 
found juries reaching verdicts that were predictable more than three-quarters of the time. 
See, e.g., Harry Kalven, Jr., The Jury, the Law, and the Personal Injury Damage Award, 19 OHIO 

ST. L.J. 158 (1958); Theodore Eisenberg et al., Judge-Jury Agreement in Criminal Cases: A Partial 
Replication of Kalven & Zeisel’s The American Jury, 2 J. EMPIRICAL LEGAL STUD. 171 (2005); 
Larry Heuer & Steven Penrod, Trial Complexity: A Field Investigation of its Meaning and its 
Effects, 18 L. & HUM. BEHAV. 29 (1994); NEIL VIDMAR, MEDICAL MALPRACTICE AND THE 

AMERICAN JURY: CONFRONTING THE MYTHS ABOUT JURY INCOMPETENCE, DEEP POCKETS AND 

OUTRAGEOUS DAMAGE AWARDS (1995). 
 74. See Do We Really Know, supra note 66, at 1196, 1212–13, 1225–28 (discussing the 
actionable negligence claims and the rate at which they are presented to attorneys, are filed, 
settle, and go to trial). 
 75. Id. at 1159–61. 
 76. A substantial part of the problem is that any time one is making predictions on a 
small scale, our predictions will not be very good. Id. at 1222–23 (noting the difficulty of 
predicting jury awards and the trend of negotiators and litigators failing to predict jury 
awards with any accuracy due to low sample sizes). You cannot predict what one coin toss 
will produce. If you are asked to predict the aggregate outcome of ten coin tosses, you will 
do better. And if you are asked to predict the aggregate outcome of 1000 coin tosses, you 
will do spectacularly well. (That is the law of large numbers. See any basic textbook on 
statistics or probability.) See, e.g., Ceyhan C. Serdar et al., Sample Size, Power and Effect Size 
Revisited: Simplified and Practical Approaches in Pre-Clinical, Clinical and Laboratory Studies, 31 
BIOCHEM. MED. 1, 3 (2021) (explaining how small sample sizes reduce the power in the 
study to make reliable predictions). 
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such as medical expenses or ratings of severity and 
duration, as well as by other predictors. The 
measures of injury type, severity, and permanence 
are consistently the strongest predictors of awards, 
with injuries of greater severity and duration tending 
to receive more compensation than less severe and 
more temporary injuries. Similarly, simulation 
studies, which examine mock jurors’ awards in 
response to experimentally manipulated cases, also 
find the size of the award to correspond to the 
severity of the injury.77 

Even if damage awards are predictable and consistent when 
viewed through a statistical lens, one might ask whether they are 
nevertheless too large or too small. It would be surprising if juries 
were very precise. They are instructed that if they find that a plaintiff 
has been negligently injured, then they are to award damages 
sufficient to make the victim “whole”—that is, to the extent 
possible, to restore plaintiffs to the circumstances they were in 
before the accident.78 And this means substituting dollars for a lost 
leg, organ failure, brain damage, paralysis, blindness, or whatever 
the accidental harm might be, or to compensate a family for a loved 
one’s lost life.79 Clearly, this can be a difficult calculation to make, 
and, to make it, jurors are given minimal guidance.80 

Some damages are easier to gauge, such as the value of lost 
earnings; medical expenses required to treat and rehabilitate the 
victim; and other out-of-pocket costs necessitated by the injuries (so-
called “economic” or “special” damages).81 Other damages, 
referred to as “non-economic” or “general” damages—including 
physical pain, mental suffering, disability, disfigurement, loss of 
enjoyment of life—are harder to estimate with precision.82 Research 
has found that jurors, along with judges and lawyers, can assess the 
objective harms of these latter kinds of injuries with remarkable 

 
 77. Roselle L. Wissler et al., Decision Making About General Damages: A Comparison of 
Jurors, Judges, and Lawyers, 98 MICH. L. REV. 751, 758 (1999). 
 78. Id. at 755. 
 79. Id. 
 80. Id. at 754. 
 81. Id. at 757. 
 82. Id. 
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agreement.83 These findings suggest that people have surprisingly 
shared and stable reactions to the multi-dimensional dreadfulness 
of different kinds of injuries, whether they have been dealing with 
them professionally for decades or asked to ponder them formally 
for the first time.84 The real difficulty arises when those assessments 
of pain and suffering have to be converted into dollars, and that fact 
forms the basis for recommendations for constructive reform.85 

Nevertheless, both jury simulations and studies of databases 
of actual tort awards find a high degree of what is referred to as 
vertical equity: the more severe the injuries, the higher the award 
(all else equal).86 Horizontal equity is harder to achieve: that is, 
plaintiffs with similar injuries receive awards that vary, within a 
range, even when accounting for differences across jurisdictions in 
cost-of-living and sub-cultural attitudes toward civil justice.87 In 
considering the description that follows, keep in mind that the 
medical injuries that come before juries are almost always severe—
ninety-percent of them are either deaths or injuries that are serious 
and permanent.88 

How close do jury awards come to matching the actual 
economic losses of medical malpractice plaintiffs? On average, 
plaintiffs recover about half of their economic losses.89 Moreover, 
they fall short in a pattern that has come to be familiar to 

 
 83. Wissler et al., supra note 77, at 804; see also Cass R. Sunstein et al., Assessing Punitive 
Damages (with Notes on Cognition and Valuation in Law), 107 YALE L.J. 2071, 2098 (1998) 
(finding a remarkably high degree of inter-observer agreement (r=.99) concerning the 
“outrageousness” of conduct in the punitive damages context). 
 84. Wissler et al., supra note 77, at 804. 
 85. Id. at 806. 
 86. Id. at 758. 
 87. The suggestions of Baldus et al., Wissler et al., and others—namely, to maintain 
databases of injuries-circumstances-awards and provide relevant information to jurors and 
judges to give them some guidance in reaching award decisions—would strengthen vertical 
equity and reduce horizontal inequity. The challenge, of course, is whether enough cases 
can be found that permit apples-to-a-basket-of-apples comparisons. In addition, of course, 
past amounts would have to be updated for inflation to current dollars. Id.; David Baldus et 
al., Improving Judicial Oversight of Jury Damage Assessments: A Proposal for the Comparative 
Additur/Remittitur Review of Awards for Nonpecuniary Harms and Punitive Damages, 80 IOWA L. 
REV. 1109, 1182 (1995). 
 88. THOMAS H. COHEN, U.S. DEP’T OF JUSTICE, MEDICAL MALPRACTICE TRIALS AND 

VERDICTS IN LARGE COUNTIES, 2001 1 (2004); David M. Studdert et al., Are Damages Caps 
Regressive? A Study of Malpractice Jury Verdicts in California, 23 HEALTH AFF. 54, 57 (2004) 
[hereinafter Are Damages Caps Regressive?]. 
 89. FRANK SLOAN ET AL., SUING FOR MEDICAL MALPRACTICE 187, 206 (Frank Sloan et 
al. eds., 1993). 
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researchers who have studied damage awards over the decades.90 
Awards overcompensate those with the smallest losses and, as losses 
grow larger, they undercompensate by an increasingly large 
margin.91 

What of “non-economic” awards? On average, non-
economic damages constitute less than a quarter of medical 
malpractice awards.92 One reason, according to experimental 
evidence, is that jurors tend to discount awards, apparently as a 
hedge on their uncertainty about whether they have made the 
correct liability decision.93 Since cases that go to trial tend to be 
cases with ambiguous evidence of liability, they are perfect 
candidates for such discounting.94 And because these cases trend 
toward the severe end of the loss spectrum, the discount usually 
takes a large bite out of the award.95 Additional evidence of such 
discounting comes from a study of a professionally administered 
patient compensation fund created as part of one state’s capping of 
medical malpractice awards.96 In this study, professional 
administrators focused narrowly (and correctly) on losses, ignoring 
ambiguities in the proof of liability—resulting in larger (and more 
correct) awards than juries gave in comparable cases.97 

 
 90. Id. at 188. 
 91. Id. 
 92. Id. at 206. That is an interesting number because it represents something a bit 
smaller than what is due to the attorneys in legal fees, suggesting the role played by general 
damages, that is, to fill the gap left by legal fees. Bear in mind that plaintiffs who lose their 
contingency fee cases owe their lawyers no fee (so those cases are investments that are all 
loss for the attorneys who took them) and, for reasons we reviewed above, medical 
malpractice litigation is one of the riskiest areas in which plaintiffs’ attorneys can work 
(meaning they are easy cases in which to lose money if the attorney is not smart, discerning, 
and careful). For a more extensive discussion of the economics of attorney fees and related 
policy issues, see FRANK A. SLOAN & LINDSEY M. CHEPKE, MEDICAL MALPRACTICE at ch. 6 
(2008). 
 93. See, VIDMAR, supra note 73, at 247; Roselle L. Wissler et al., The Impact of Jury 
Instructions on the Fusion of Liability and Compensatory Damages, 25 L. & HUM. BEHAV. 125, 127 
(2001). 
 94. Five Myths, supra note 63, at 223. 
 95. Are Damages Caps Regressive?, supra note 88, at 57. 
 96. See Eleanor D. Kinney & William P. Gronfein, Indiana’s Malpractice System: No-Fault 
by Accident?, L. & CONTEMP. PROBS. 169, 173–74, 182 (1991). 
 97. Id. All awards above $100,000 were to be determined by professional accountants 
working for the compensation fund. Id. at 182. Contrary to expectations, malpractice 
awards in Indiana came to average one third higher than those of its neighbors, Michigan 
and Ohio, which retained traditional malpractice systems. Id. In the late 1980s, mean awards 
were about $400,000 in Indiana compared to about $300,000 in Michigan and Ohio. Id. 
The most likely explanation is that the professional administrators were better able than 



SAKS_TO_PUBLISHER.DOCX  (DO NOT DELETE) 4/22/22  7:33 AM 

2022] MALPRACTICE LIABILITY  221 

We have been discussing averages, which reflect how the 
system is operating overall. Variability certainly occurs, with some 
outliers at the high end.98 But such outliers usually are good for 
little more than headlines and lobbying, because the legal process 
generally reduces them by way of post-trial negotiation, remittitur 
by the trial judge, or appeal.99 

Another limit on large awards is the de facto cap that limits 
awards to a malpractice defendant’s insurance policy limits.100 
Consequently, malpractice defendants rarely are required to pay 
anything out of pocket.101 No matter how high the damages 
ultimately awarded by the jury or judge or court of appeals, the 
plaintiff will receive no more than the amount for which the doctor 
is insured.102 And, of course, the liability insurer pays all of the costs 
of defending the case.103 

B.  Cost of the Malpractice Liability System 

The direct costs of the malpractice litigation system are 
relatively modest.104 The total amount of malpractice insurance 
premiums collected (from doctors, hospitals, and other providers), 
plus the cost of self-insurance for those institutions wealthy enough 
to self-insure, reflect all costs required for the defense of any and all 
claims: compensation payments, defense and plaintiff legal fees, 
profits for insurance companies, administrative costs, and anything 

 
jurors to calculate damages accurately, with a professional understanding of the effects of 
inflation and without improper discounting for uncertainty about liability. Id. 
 98. Five Myths, supra note 63, at 224. 
 99. See, e.g., Neil J. Vidmar et al., Jury Awards for Medical Malpractice and Post-verdict 
Adjustments of Those Awards, 48 DEPAUL L. REV. 265, 280, 298 (1998); David A. Hyman & 
Charles Silver, Medical Malpractice Litigation and Tort Reform: It’s the Incentives, Stupid, 59 
VAND. L. REV. 1085, 1108 (2006) (finding that post-verdict “haircuts” are surprisingly 
common and large). 
 100. Charles Silver et al., Policy Limits, Payouts, and Blood Money: Medical Malpractice 
Settlements in the Shadow of Insurance, 5 U.C. IRVINE L. REV. 559, 567 (2015). 
 101. Id. at 568. 
 102. Id. at 567; see also Five Myths, supra note 63, at 224. 
 103. Silver et al., supra note 100, at 561. 
 104. James J. Mongan et al., Options for Slowing the Growth of Health Care Costs, 358 NEW 

ENG. J. MED. 1509, 1512 (2008) (rating malpractice reforms as having the “lowest potential 
for cost savings” because the “direct costs of malpractice premiums” combined with the 
“estimated costs of ‘defensive medicine’ are not major factors in overall health care 
spending.”). Specific data are provided, infra note 106. How Much Does Medical Malpractice 
Cost Society, FINANCE MONTHLY (Sept. 30, 2020), https://www.finance-monthly.com/ 
2020/09/how-much-does-medical-malpractice-cost-society. 
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else.105 Malpractice liability insurance premiums equal about one 
quarter of one percent of all expenditures on healthcare.106 Placed 
in the context of liability insurance for all U.S. industries, the $9.752 
billion for liability insurance constitutes only 1.4% of all the liability 
insurance premiums paid for all activities in the U.S.107 The 
healthcare industry consumes 17.7% of our nation’s gross domestic 
product.108 All else equal, one might expect an industry that 
constitutes 17.7% of the nation’s economic activity to cause 
approximately 17.7% of the damage and pay approximately 17.7% 
of the cost of those damages (by way of its liability insurance or 
otherwise).109 But the healthcare industry causes more than half of 
all accidental deaths and injuries in the U.S.110 Yet, while generating 
far more than its share of the damage, the healthcare industry pays, 
through its malpractice insurance, only about 8%111 of its “share” of 
victim reimbursement costs for those harms.112 The great bulk of 
the cost of the harm is never internalized to the healthcare industry 
but is left as a burden on patients, families, insurers, and 
taxpayers.113   

Nothing in those numbers looks like much of a contribution 
to skyrocketing healthcare costs. So, something more is needed if 
one wishes to argue that medical malpractice litigation adds 

 
 105. Id. 
 106. That is $9.752 billion out of $3.8 trillion. For the health expenditure data,  see 
National Health Expenditure Data (NHE): Fact Sheet, CMS.GOV, https://www.cms.gov/ 
Research-Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/NHE-Fact-Sheet (last visited Feb. 13, 2022). For the 
malpractice insurance data, see BEST REVS., BEST RANKINGS: U.S PROPERTY/CASUALTY – 

2018 DIRECT PREMIUMS WRITTEN BY LINE (2018), 
https://www.ambest.com/review/displaychart.aspx?Record_Code=274410. 
 107. The malpractice premium portion constitutes 1.4% of total national liability 
insurance premium expenditures. See National Health Expenditure Data (NHE): Fact Sheet, 
supra note 106; BEST REVS., supra note 106.  
 108. National Health Expenditure Data (NHE): Fact Sheet, supra note 106. 
 109. Id. 
 110. Michael J. Saks & Stephan Landsman, Use Systems Redesign and the Law to Prevent 
Medical Errors and Accidents, STAT (Aug. 4, 2020), https://www.statnews.com/ 
2021/08/04/medical-errors-accidents-ongoing-preventable-health-threat. 
 111. Dividing the percentage of liability insurance premiums paid for malpractice 
coverage (1.4%) by the expected proportion of injury costs generated by the healthcare 
industry based on its share of the economy (17.7%) equals 8%. See supra notes 107–08 and 
accompanying text. 
 112. Plus any reimbursements paid from self-insurance. B. Sonny Bal, An Introduction to 
Medical Malpractice in the United States, 467 CLINICAL ORTHOPAEDICS & RELATED RES. 339, 
344 (2009). 
 113. Id. 
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inordinately to those costs. That “something” is the concept of 
“defensive medicine.”114 Defensive medicine is said to be the 
practice of providing patients with “diagnostic or therapeutic 
measures conducted primarily as a safeguard against possible 
malpractice liability,” rather than for any benefit to the patient.115 
Such behavior is wasteful (because the care does not benefit the 
patient), unethical (because the patient’s interests are 
subordinated to those of the provider), and often illegal (when a 
provider falsely certifies to a payer that the care was medically 
indicated and necessary for the health of the patient).116 Prior to 
the mid-1970s, healthcare providers and the industry denied the 
existence of defensive medical practices.117 After the mid-1970s the 
storyline turned completely around, with large numbers of 
providers claiming they, or their colleagues, frequently practiced 
defensive medicine.118 That was the key to connecting malpractice 
litigation to the problem of exorbitant healthcare costs. Cost 
estimates were generated by various sources, ranging from $137 
billion to $933 billion.119 A typical method has been to survey 
doctors, asking them to estimate what percentage of their (or their 
colleagues’) services are performed for defensive purposes.120 That 
percent is then multiplied by the national healthcare bill.121 The 
result is deemed to be the “cost of defensive medicine.”122 Despite 

 
 114. Saks & Landsman, supra note 31, at 26. 
 115. Defensive medicine, STEDMAN’S MEDICAL DICTIONARY (28th ed. 2005); see Saks & 
Landsman, supra note 31 (discussing the nature and implications of defensive medicine, as 
well as reviewing empirical research relevant to the existence and extent of defensive 
medical practice in the U.S.). 
 116. Saks & Landsman, supra note 31, at 25. 
 117. Id. at 45–46; see Sarah Glazer, Whatever Happened to the Malpractice Insurance Crisis?, 
WASH. POST (July 9, 1991), https://www.washingtonpost.com/archive/lifestyle/ 
wellness/1991/07/09/whatever-happened-to-the-malpractice-insurance-crisis/b6a95139-
ce5f-403b-a4c8-f2052457932a (explaining that the first major malpractice insurance crisis 
of modern times occurred in the mid-1970s). 
 118. Saks & Landsman, supra note 31, at 53. 
 119. Id. at 58; see also Frakes & Gruber, supra note 31 (discussing that the authors’ 
research locates the upper bound on possible savings from defensive practice to be at five 
percent if the tort litigation system was abolished entirely. That would put the upper bound 
cost of defensive medicine at $180 billion). 
 120. Saks & Landsman, supra note 31, at 58. 
 121. Id. 
 122. Id. 
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the shaky foundations of such numbers,123 they have been used to 
argue for reforms limiting the role of tort liability in responding to 
the harm and losses suffered by injured patients.124 

IV. WHAT IS THE FUNCTION OF THE MALPRACTICE LIABILITY 

SYSTEM? 

In the preceding two parts, we summarized the magnitude 
of the problem of iatrogenic injury and death, and the workings of 
the tort liability system in the domain of healthcare accidents. We 
turn now to the question of what the principal function of the 
malpractice liability system really is. 

What is the essential purpose of tort law? The most 
frequently discussed candidates are compensation, corrective 
justice, and deterrence.125 The reader should keep in mind that, 
unlike most discussions of the purposes of tort law, ours is not a 
normative discussion, in which one argues for what the tort system 
should be doing, but is a positive inquiry—an examination of the 
system’s behavior in an attempt to infer what it is working most 
assiduously to accomplish. From that perspective, we discuss the 
possibilities. 

 
 
 

 
 123. David A. Hyman & Charles Silver, Believing Six Improbable Things: Medical Malpractice 
and Legal Fear, 28 HARV. J.L. & PUB. POL’Y 107 (2004); see also Saks & Landsman, supra note 
31. 
 124. See Saks & Landsman, supra note 31, at 45 (arguing that, because defensive 
medicine is illegal and unethical, it is odd to treat such costs the same as the costs of 
providing legitimate healthcare. The Note additionally explains that there are more 
straightforward ways to try to reduce such practices (e.g., managed care, practice guidelines, 
enforcement of ethical and legal prohibitions of healthcare fraud)); Hyman & Silver, supra 
note 34; BAKER, supra note 47. 
 125. Other conceptions of tort law’s goals are briefly summed up by William M. Sage & 
Kristen Underhill, Malpractice Liability and Quality of Care: Clear Answer, Remaining Questions, 
323 J. AM. MED. ASS’N 315 (2020): Ideally, tort law also provides voice and dignity to injured 
patients whose harms society should acknowledge, and independent courts enable 
individuals to hold accountable even large and powerful institutions (a social recourse 
function). Tort law communicates that people have duties to behave with care toward each 
other (an expressive or cultural function), and the discovery process in a lawsuit can reveal 
facts about why someone was injured (an information function). These purposes echo 
interpersonal and social aspects of health care quality that matter in addition to technical 
safety. 
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A. Compensation: Does the Tort System Secure 
Reimbursement for Losses    Suffered by Victims? 

Some commentators argue that the paramount purpose of 
the tort system is compensation: reimbursing injury victims for the 
losses caused by tortfeasors.126 The legendary hornbook Prosser on 
Torts focuses on “compensation of individuals . . . for losses which 
they have suffered within the scope of their legally recognized 
interests” as the “Function of the Law of Torts.”127 Geistfeld offers a 
thoughtful analysis in support of the argument that compensation 
is the chief goal of tort law, concluding: 

Tort law has consistently given one’s interest in 
physical security priority over a conflicting liberty 
interest of another. That priority underlies the 
evolution of tort law, from the early intentional torts 
to the subsequent emergence of negligence liability 
and its modern development. As an analytic matter, 
this priority yields a compensation rationale for tort 
liability. The Restatement (Second) of Torts 
therefore is on firm doctrinal ground when it states 
that “the purposes for which actions of tort are 
maintainable . . . are: (a) to give compensation, 
indemnity or restitution for harms; (b) to determine 
rights; (c) to punish wrongdoers and deter wrongful 
conduct; and (d) to vindicate parties and deter 
retaliation or violent and unlawful self-help.” Rather 
than being unrelated reasons for tort liability, each 
of these “purposes” coherently implement a norm of 
compensation in a world of scarce resources.128 

On a more practical plane, Baker’s probing interviews with 
attorneys who represented plaintiffs and defendants led to the 
conclusion that, “[f]or practicing lawyers, tort law in such cases 
 
 126. See, e.g., Edward P. Richards & Thomas R. McLean, Administrative Compensation for 
Medical Malpractice Injuries: Reconciling the Brave New World of Patient Safety and the Torts System, 
49 ST. LOUIS U. L.J. 73, 74 (2005) (“The primary purpose of the tort system is to provide 
compensation for persons who are injured through the negligent or intentional actions of 
others who have a legal duty to avoid such injuries.”). 
 127. W. PAGE KEETON ET AL., PROSSER AND KEETON ON TORTS 5–6 (5th ed. 1984). 
 128. Mark Geistfeld, Negligence, Compensation, and the Coherence of Tort Law, 91 GEO. L.J. 
585, 631 (2003) (footnotes omitted). 
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appears to be almost entirely about compensation . . . . Thus, at least 
according to the practitioners of the art, it seems that tort law in 
action is less concerned with deterrence than tort doctrine and 
theory would suggest.”129 

But a broader look through empirical lenses at the tort 
system’s actual behavior as a compensation system should lead us to 
conclude that compensation is not its principal function, nor could 
it (without radical transformation) ever work effectively as a 
compensation system.130 As discussed in Part II, remarkably few 
victims of accidental harm seek compensation in the first place; 
plaintiffs’ attorneys decline to represent most of those who do 
contact them seeking help in obtaining compensation.131 Most of 
the cases that are accepted are disposed of through negotiated 
settlements that, at most, produce compromises that fall short of 
fully compensating the victim’s losses, and those few cases that do 
proceed to court encounter trial and appeal processes that offer 
multiple opportunities to successively reduce compensation, if they 
do not deny it altogether.132 

All of that is accomplished at considerable administrative 
expense.133 Transaction costs are the expenses associated with 
moving money from the source of those funds to the beneficiaries 
to whom they are due.134 The lower those costs are, the more 
efficient a system is said to be.135 The tort system is one of the least 
efficient means of moving dollars to victims of injury.136 This should 

 
 129. Tom Baker, Blood Money, New Money, and the Moral Economy of Tort Law in Action, 35 
L. & SOC’Y REV. 275, 276 (2001). Understandably, tort litigators see the trees more clearly 
than they can see the forest; to understand the part being played in the tort system by the 
quest for and the defense against paying compensation, we need to gain some altitude, and 
take in a more complete view of the landscape. 
 130. See TILLINGHAST-TOWERS PERRIN, U.S. TORT COSTS: 2003 UPDATE—TRENDS AND 

FINDINGS ON THE COSTS OF THE U.S. TORT SYSTEM (2003), https://www.omm.com/ 
omm_distribution/newsletters/client_alert_class_action/pdf/tort_costs_trends_2003_upd
ate.pdf (stating that “the U.S. tort system is highly inefficient, . . . returning only 22 cents to 
compensate for actual economic loss”). 
 131. Contingency Fee Lawyers as Gatekeepers, supra note 48, at 24. 
 132. CLOSING DEATH’S DOOR, supra note 2, at 71–72. 
 133. F. Patrick Hubbard, The Nature and Impact of the Tort Reform Movement, 35 HOFSTRA 

L. REV. 437, 449 (2006). 
 134. Stephen E. Margolis, Two Definitions of Efficiency in Law and Economics, 16 J. LEGAL 

STUD. 471, 473 (1987). 
 135. Id. at 474. 
 136. Research has found forty-six cents of the tort dollar going to plaintiffs in 
compensation, nineteen cents to plaintiffs’ attorneys, fourteen cents to defense costs, and 
twenty-one cents to insurance companies’ administrative costs and profits. TILLINGHAST-
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not be surprising considering the moving parts of the tort litigation 
system: insurers collecting premiums, plaintiffs’ lawyers screening 
cases brought to them by injury victims, filing complaints in court, 
insurance companies evaluating claims, defense lawyers negotiating 
settlements, pre-trial motion practice, trials, further negotiation, 
and appeals to higher courts.137 Every step does not occur in every 
case, of course, because at every step, more cases are resolved and 
fewer continue forward.138 But in the aggregate, all of that process 
adds transaction costs. Almost any other system can deliver 
compensation at lower cost.139 

As noted in Part II, decisions are made at every stage of the 
process that shunt valid as well as invalid claims and claimants out 
of the system.140 Studdert and Mello observe that there is a 
“pervasive tendency to deny compensation to all claims, regardless 
of merit.”141 Earlier, we described the steps in that process.142 In our 
non-self-starting system, injured patients or their families have to 
initiate their entry into the process.143 Because of that initial hurdle, 
the great majority of potential plaintiffs remove themselves from 

 
TOWERS PERRIN, supra note 130. That means $1.74 was needed to deliver $1 in 
compensation. Id.; see also DEBORAH R. HENSLER ET AL., TRENDS IN TORT LITIGATION: THE 

STORY BEHIND THE STATISTICS 6 (1987) (finding even more in transaction costs in an earlier 
study). A study focused specifically on medical malpractice litigation costs found that forty-
two cents of each tort litigation dollar went to defense plus other transaction costs, while 
the remaining fifty-eight cents went to the plaintiff, from which the plaintiff’s attorney’s fees 
and costs had to be deducted. Michelle Mello et al., National Costs of the Medical Liability 
System, 29 HEALTH AFF. 1569 (2010). 
 137. CLOSING DEATH’S DOOR, supra note 2, at 77. 
 138. Id. at 71–72. 
 139. Such alternatives as worker’s compensation (thirty cents of transaction costs per 
dollar of compensation), first-party private insurance (fifteen cents), STURGIS, THE COST OF 

THE U.S. TORT SYSTEM (1985), or government accident insurance (eight cents in New 
Zealand). See, e.g., William C. Hodge, No-fault in New Zealand: It Works, 50 INS. COUNS. J. 222, 
230 (1983) (describing a New Zealand accident insurance system where “about 90 cents of 
each dollar collected in any year has gone or will go in the future to the victim.”). 
 140. Do We Really Know, supra note 66, at 1287 (reviewing empirical research on the 
malpractice litigotiation process and finding that, “[a]t nearly every stage, the tort litigation 
system operates to diminish the likelihood that injurers will have to compensate their 
victims.”). 
 141. Studdert & Mello, supra note 72, at 565. 
 142. See supra note 49 and accompanying text (discussing low number of 
representations accepted for medical liability matters); see also supra note 56 and 
accompanying text (discussing decisions that will be made once claims are filed); supra note 
70 and accompanying text (discussing skewed jury verdicts in favor of defendants). 
 143. Shepherd, supra note 38, at 153. 
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the system by never crossing that first threshold into it.144 Most of 
those who do take that initial step are turned away by plaintiffs’ 
lawyers.145 So, by that early stage, 97% of valid claims never 
materialize.146 No matter what happens next, the system’s failure to 
compensate negligently injured patients is already nearly 
complete—of claims that are filed and result in settlements, the 
settlement amounts are systematically reduced below the actual 
value of the losses.147 About three-fourths of the approximately 8% 
of medical malpractice cases that are resolved through a verdict at 
trial favor defendants.148 Those who win judgments see post-trial 
negotiations further whittle down the award, and appeals further 
reduce the number of injured patients who are reimbursed for their 
losses.149   

In the end, only a small fraction of medically caused harm is 
compensated at all, and those few that are reimbursed are usually 
undercompensated.150 If the promise of tort law is that victims of 
negligent injury are entitled to be compensated, that is a promise 
that cannot be kept. There are too many accidents for each victim 
to have a trial, or even to have a lawyer to represent them in 
negotiations.151 As law professor and physician David Hyman has 
summed up the situation: “[T]he tort system does a miserable job 

 
 144. See William L. F. Felstiner et al., The Emergence and Transformation of Disputes: 
Naming, Blaming, Claiming, 15 L. & SOC’Y REV. 631, 636 (1980); May & Stengel, supra note 
42, at 106–108. 
 145. See supra notes 48–51 and accompanying text. 
 146. Huycke & Huycke, supra note 49. 
 147. CLOSING DEATH’S DOOR, supra note 2, at 72. 
 148. Cohen, supra note 88; Neil Vidmar, Are Juries Competent to Decide Liability in Tort 
Cases Involving Scientific/Medical Issues? Some Data from Medical Malpractice, 43 EMORY L.J. 885, 
892, 894–95, 898, 904 (1994). 
 149. CLOSING DEATH’S DOOR, supra note 2, at 71. As a somewhat more concrete 
illustration, a study of the malpractice litigation system in one state concluded as follows: 
“[T]he number of injurious adverse events that occur in Arizona hospitals each year (at 
least 20,000, of which at least 1,300 are deaths); the number of those that are the result of 
what the law would consider to be negligent care (at least 5,600); the annual cost of those 
negligently caused injuries to their victims, the victims’ insurers, and taxpayers (at least $1.6 
billion); how many lawsuits arise (about 2 for every 100 adverse events and 9 for every 100 
negligent adverse events); the portion of the economic loss suffered by negligently injured 
patients returned by Arizona’s civil justice system (at most 3.8%); and other data.” Votruba 
& Saks, supra note 10, at 1539. Other data included in the study concluded that the number 
settled, dropped, and dismissed was about 460, and the number resolved at trial was about 
forty (ten with verdicts for plaintiffs). Id. at 1560. 
 150. Votruba & Saks, supra note 10, at 1539, 1551–54. 
 151. Hyman & Silver, supra note 99, at 1117. 
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of compensating victims of medical malpractice . . . .”152 The tort 
system leaves the bulk of accident costs on the innocent victims.153 
If society really wanted to compensate a substantial portion of those 
injured by accidents, an altogether different system would need to 
be created.154 Not only in cases of iatrogenic injury, but in all types 
of personal injury (with the exception of auto crashes),155 the tort 
system has never returned, on average, more than a fraction of the 
losses sustained by tortiously injured persons.156 

Rather than saying tort law has been a failure at 
compensation, a more accurate statement might be that 
compensation is not the principal purpose of tort law.157 Notable 
tort theorists regard tort law to be so unsuccessful as a process for 
reimbursing tortious losses that they conclude that compensation 
simply cannot be regarded as one of tort law’s principal goals.158 

B.  Corrective Justice: Does the Tort System Re-Establish  
Justice Between the Injurer and the Victim? 

Another suggested goal of tort law—corrective justice—
consists in vindicating individual moral rights.159 In contrast to 
utilitarian theories, corrective justice is not concerned with the 
effects or consequences of tort law, but with righting particular 

 
 152. David A. Hyman, Medical Malpractice and the Tort System: What Do We Know and What 
(If Anything) Should We Do About It?, 80 TEX. L. REV. 1639, 1644 (2002). 
 153. Hyman & Silver, supra note 99, at 1104. 
 154. For example, various administrative compensation systems have been devised and 
are widely used in other nations. In the U.S., we are familiar with workers’ compensation. 
Also, see New Zealand’s reforms, which have largely abolished tort law. See Geoffrey Palmer, 
New Zealand’s Accident Compensation Scheme: Twenty Years On, 44 U. TORONTO L.J. 223, 223 
(1994); Peter H. Schuck, Tort Reform, Kiwi-Style, 27 YALE L. & POL’Y REV. 187, 187–88 (2008); 
SLOAN & CHEPKE, supra note 92, at 279, 300–01. 
 155. Alexander B. Lemann, Coercive Insurance and the Soul of Tort Law, 105 GEO. L.J. 55 
(2016) (noting that, “[v]irtually all car accidents (95.8%) currently result in settlements 
between insurance companies” and that, “[t]he standardization of this process has been a 
project of insurance companies for almost as long as the car has been used for 
transportation.”). 
 156. See HENSLER ET AL., supra note 136 (discussing a national study by the RAND 
Corporation of all kinds of non-fatal accidental injuries that found that the tort system 
returned to victims only about four cents on every dollar of loss). 
 157. We argue that compensation serves a facilitating purpose in service of the 
principal function of tort. See infra note 176 and accompanying text. 
 158. See, e.g., PATRICK ATIYAH, THE DAMAGES LOTTERY 189 (1997); Gary T. Schwartz, 
Mixed Theories of Tort Law: Affirming Both Deterrence and Corrective Justice, 75 TEX. L. REV. 1801, 
1801 (1997). 
 159. See Schwartz, supra note 158, at 1802. 
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wrongs as a way of achieving justice between specific parties for their 
specific acts: the tortfeasor who has done a particular wrong to a 
particular victim.160 Tort theories focused on corrective justice are 
more explicitly moral.161 Under this conception, tort liability is 
about wrongdoing, about correcting the wrongs that have been 
done by a defendant to a plaintiff, and about restoring the moral 
balance between the two parties.162 

Some tort scholars have argued that deterrence is not an 
inherent purpose of tort liability, but rather corrective justice is.163 
Weinrib and Coleman have offered a structural analysis that 
suggests that a tort suit can be seen as inherently adapted for 
corrective justice as its goal, not deterrence.164 

Many of the elements that make the tort system ineffective 
as a compensation system—such as economically-motivated lawyers 
 
 160. Id.; see Ernest J. Weinrib, Corrective Justice in a Nutshell, 52 U. TORONTO L.J.  349, 
349 (2002). 
 161. See Catharine P. Wells, Corrective Justice and Corporate Tort Liability, 69 S. CAL. L. REV. 
1769, 1771 (1997). 
 162. See Jules L. Coleman, Tort Law and the Demands of Corrective Justice, 67 INDIANA L.J. 
349, 357 (1992); Ernest J. Weinrib, Corrective Justice, 77 IOWA L. REV. 403, 403 (1992); see also 
Benjamin C. Zipursky, Rights, Wrongs, and Recourse in the Law of Torts, 51 VAND. L. REV. 3, 3 
(1998) (noting that theories of tort law focused on civil recourse similarly concentrate on 
the wrong that has been done to the plaintiff by the defendant); Benjamin C. Zipursky, Civil 
Recourse, Not Corrective Justice, 91 GEO. L.J. 695, 695 (2002). 
 163. See generally Weinrib, supra note 162, at 403. 
 164. See Schwartz, supra note 158, at 1815–16 (summarizing the views of Weinrib and 
Coleman as follows: “First, tort liability is imposed not on every defendant who operates 
tortiously, but only on those defendants whose tortious conduct turns out to produce harm; 
this complies with the logic of corrective justice yet departs from the logic of deterrence. 
Also, the extent of the defendant’s liability is not the expected value of the risk the 
defendant creates but rather the amount of the harm suffered by the injured plaintiff; this 
makes good sense from a corrective justice perspective yet no sense from an economic 
perspective. Third, the tort suit is brought by the accident victim. This makes perfect sense 
from a corrective justice perspective, yet it can be justified in economic terms only insofar 
as it gives the victim an incentive to bring the lawsuit that will eventually serve the ends of 
deterrence; because the role of private attorney general could be assigned to parties other 
than the victim, the victim’s status as the tort plaintiff hence becomes non-essential, 
contingent. Fourth, the tort suit imposes liability on the party whose tortuous conduct has 
‘caused’ the plaintiff’s injury. While the causation requirement entirely fits a corrective 
justice theory, for economic purposes it is deficient because the focus of liability should be 
on the best risk avoider, who may or may not be the actual accident cause.”). Thus, 
corrective justice emphasizes the correlativity of the tortfeasor and victim. Id.; see also 
Weinrib, supra note 160, at 349–350 (“Corrective justice is the idea that liability rectifies the 
injustice inflicted by one person on another . . . . [T]hroughout the transaction, from the 
occurrence of injustice to its rectification, each party’s position is normatively significant 
only through the position of the other, which is the mirror image of it . . . . [B]ecause the 
court aims to correct the injustice done by one party to the other, the remedy responds to 
the injustice and endeavours, so far as possible, to undo it.”). 
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screening cases, compromised settlements, and the system’s 
inability to accommodate most cases—also make it ineffective as a 
wrongs-rebalancing system.165 Equality is restored for few victims of 
accidental harm—even among those few victims who are able to 
find counsel to represent them and see their cases filed.166 

Further, what happens to the essence of correlativity when 
the obligations of defendants may be discharged by insurance, so 
that policy holders collectively are paying the damages rather than 
the tortfeasor? Or when liability for the harms caused by a tortious 
actor are vicariously passed to an employer?167 The insurance 
problem is exacerbated in medical malpractice, where not only is 
insurance nearly universal, but the insurance is prohibited by 
contract from being experience-rated.168 That is, all of the insured 
providers pay the same premium by geography and specialty, and 
no individuals in that sub-group may have their premiums 
increased over the others based on their claims experience.169 Thus, 
error-and-accident-prone doctors are subsidized by their more 
capable colleagues.170 

If moral rectification requires particular defendants to make 
whole the particular plaintiffs they injured by reimbursing those 
victims for their losses, it is hard to see how this can be 
accomplished in contemporary practice. Whatever the coherence 
of corrective justice and tort law might once have been, modern 
(and not so modern) conditions and practice seem to have 
attenuated that coherence. Because, as described above, so few 

 
 165. See Do We Really Know, supra note 66, at 1190. 
 166. See id. 
 167. The response might be that when tort law allows a claim for wrongdoing by an 
agent to be satisfied by the agent’s superior, then corrective justice remains intact because 
of the principal-agent relationship. If so, then it might not be too far a step to accept others 
to answer for the agent, such as insurance companies or governments, and view those as 
meeting the requirements of corrective justice, so long as the particular wrongdoer on 
whose behalf they are paying is named as the triggering actor somewhere in the process. 
But the argument seems to stretch the corrective justice concept beyond recognition. 
Moreover, a socially beneficial interaction sometimes or often occurs between principal and 
agent when liability is imposed or looms—something that does not happen with one’s 
liability insurer. 
 168. See Randall P. Ellis et al., Should Medical Professional Liability Insurance Be Experience 
Rated?, 57 J. RISK & INS. 66, 67 (1990) (stating that all pay the same premium by geography 
and specialty, and no individual sub-group member’s premiums may be increased over the 
others based on that individual’s claims experience). 
 169. See id. 
 170. Frank A. Sloan, Experience Rating: Does It Make Sense for Medical Malpractice 
Insurance?, 80 AM. ECON. REV. 131 (1990). 
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injured plaintiffs can be accommodated, only a fraction of tortious 
wrongs are being corrected.171 

C. Prevention (aka Deterrence): Does the Tort System Help 
Reduce the Incidence or Seriousness of Future 
Accidents? 

The remaining candidate for the central function of the 
malpractice liability system is prevention of future harm. This, we 
argue, is the most socially useful function of tort liability. Also 
termed deterrence,172 it is another of the commonly asserted 
purposes of tort law. The risk of tort liability encourages safety by 
inducing potential tortfeasors to take steps to reduce the risk that 
their activities will accidentally harm others.173 In this view, a major 
goal of tort law is to reduce the frequency and severity of 
accidents.174 

Such accident prevention, presumably, would also be 
consistent with economic efficiency.175 That is, tort law does not aim 
to prevent all accidents.176 It places in the hands of potential 
tortfeasors the decision about how they wish to balance the cost of 
prevention and the cost of having to reimburse some of those whom 
 
 171. See id.; Do We Really Know, supra note 66, at 1190. 
 172. The most illuminating synonym for accident deterrence might be motivation for 
prevention. On the few occasions we use the term “deterrence,” “motivation for prevention” 
or “incentive to invest in safety” is the meaning we intend. The law has a better chance of 
“deterring” people from engaging in intentionally harmful conduct, most evident in 
criminal law and intentional torts. But (unintended) accidents are a different problem. 
What the law might be able to do in that context is to motivate people to invest more in 
prevention. Such investments can take many forms in addition to individuals exercising 
greater care. 
 173. Illustrated in the malpractice area by the findings of Zabinski & Black, supra note 
5, at 31 (finding in a study of five states adopting caps on damages, compared to control 
states, that the level of safety as measured by patient safety indicators declined: “We find a 
gradual rise in rates [of errors and harm] for most PSIs after reform, consistent with a 
gradual relaxation of care, or failure to reinforce care standards over time. The decline is 
widespread, and applies both to aspects of care that are relatively likely to lead to a 
malpractice suit (e.g., PSI-5; foreign body left in during surgery), and aspects that are 
unlikely to do so (e.g., PSI-7; central-line associated bloodstream infection). The broad 
relaxation of care suggests that medical malpractice liability provides ‘general 
deterrence’—an incentive to be careful in general”). 
 174. See Eliot T. Tracz, Half Truths, Empty Promises, and Hot Coffee: The Economics of Tort 
Reform, 42 SETON HALL LEGIS. J. 311, 333–34 (2018). 
 175. As worked out in considerable theoretical detail by GUIDO CALABRESI, THE COST 

OF ACCIDENTS 28 (1970) and RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 143 (2d ed. 
1977). 
 176. See POSNER, supra note 175, at 143. 
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they negligently injure.177 Deciding to continue injuring people and 
treating tort liability as one of the costs of doing business is an 
option: “When the cost of accidents is less than the cost of 
prevention, a rational profit-maximizing enterprise will pay tort 
judgments to the accident victims rather than incur the larger cost 
of avoiding liability.”178 Under other circumstances, potential 
tortfeasors might choose to invest more in prevention and less in 
legal defense and liability judgments. The overall result, in the 
economic analysis view, would be to minimize the net societal cost 
of accidents, that is, the cost of prevention plus the cost of 
accidental injuries.179 

If tort law is principally an accident prevention system,180 
here is the way it might be working. The first necessity in preventing 
accidents is to sample various categories of injuries that occur in 
society and identify the activities that produce those injuries. The 
promise of compensation for having suffered a tortious personal 
injury or property loss draws the needed samples of injury victims 
into the system.181 What the law does with those cases is announce 
to the world what the price will be of future tortious injuries, and not 
only the dollar cost of compensation (which has been paid once 
potential defendants pay their liability insurance premiums),182 but 
everything: the inconvenience, annoyance, embarrassment, 
diminished reputation, psychic pain, and whatever else is visited 
upon defendants by the process. To accomplish its safety-motivating 
purpose, every case of tortious injury need not be compensated fully 
or at all. A more or less constant trickle of salient reminders suffices 
to stimulate some marginally greater level of precautions against 
preventable harm.183 Thus, compensation plays a small but essential 
role in achieving the tort system’s central purpose: prevention.184 

Malpractice liability offers a good illustration. As we have 
seen, only a tiny fraction of incidents of iatrogenic harm become 

 
 177. See supra note 2 and accompanying text. 
 178. Richard Posner, A Theory of Negligence, 1 J. L. STUD. 29, 33 (1972). 
 179. See POSNER, supra note 175. 
 180. See CALABRESI, supra note 175, at 28. 
 181. See id. at 134. 
 182. Kenneth Abraham, Cost Internalization, Insurance, and Toxic Tort Compensation 
Funds, 2 VA. J. NAT. RES. L. 123, 123–24 (1982).  
 183. “Marginal” here means greater precaution than would otherwise have occurred. 
See Guido Calabresi, Optimal Deterrence and Accidents, 84 YALE L.J. 656, 657 (1975).  
 184. See Abraham, supra note 182, at 125. 
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cases of malpractice litigation.185 The risk of becoming a defendant 
in a malpractice case given that one has caused a negligent injury 
to a patient is around three in one hundred, and the chances of a 
trial verdict for the plaintiff is around one-tenth of one percent.186 
Yet healthcare providers dread the prospect of becoming 
defendants in a malpractice suit, and they greatly overestimate the 
risk of being sued.187 Such facts have led the tort system to be 
described as “a mouse with an otherworldly roar.”188 

Assuming that that anxiety about being sued produces the 
motivation most individual providers need to practice as safely as 
they are able, the tort system has produced that motivation for 
prevention at a fraction of the effort and cost that, say, a 
comprehensive and efficient system of compensation would need 
to process vastly more cases.189 The tort system has high transaction 
costs for those cases it touches.190 Yet, it touches only a small percentage 
of all cases of negligent injury.191 By contrast, an administrative 
compensation system could have transaction costs per case that are 
a tenth of those of the tort system, but would process thirty times as 
many cases, and therefore have much higher total transactions 
costs.192 And that is before taking into account the compensation 
awards themselves, which, in the existing system, are rarely 
fulfilled—only a tiny fraction of awards that could properly be paid 
will even be considered to be paid.193 

When we shift our understanding of the tort system from 
being a compensation system to being a safety-promotion system, 
even its transaction costs begin to look thrifty.194 From this 
perspective, tort law delivers the prevention that it does with 

 
 185. Philip Peters Jr., Twenty Years of Evidence on the Outcomes of Malpractice Claims,          
467 CLINICAL ORTHOPAEDICS & RELATED RES. 352, 352 (2009), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2628515/pdf/11999_2008_Article_631.
pdf. 
 186. See supra notes 53, 57 and accompanying text. 
 187. See infra note 258 and accompanying text. 
 188. Do We Really Know, supra note 66, at 1287.  
 189. Id. at 1152–53. 
 190. Id. at 1287–88. 
 191. Id. at 1286. 
 192. Id. at 1189, 1227; see also Patricia Danzon, Tort Reform: The Case of Medical 
Malpractice, 10 OXFORD R. ECON. POL’Y 84, 94 (1994). 
 193. The same general phenomena we have described here for individuals would also 
apply to healthcare organizations, likely with greater preventive effect, for reasons 
discussed, infra Part VII.  
 194. Abraham, supra note 182, at 126. 
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surprisingly little cost and commotion.195 If we think the system 
exists to compensate, the relative few victims of negligent injury who 
are served by the tort system appear to be a failure.196 But, if viewed 
as a system that evolved principally to promote optimal safety, that 
low compensation rate is not a flaw but an efficient feature. 

If prevention is the chief purpose of the tort law system, and 
if tort liability was found to have no safety-promoting effect, then its 
social value would and should come into serious question. So, the 
next question that must be addressed is whether it contributes to 
that goal.197 

V. RESEARCH EFFORTS TO DETERMINE WHETHER LIABILITY 

RISK PREVENTS ACCIDENTS 

Research studies designed to test for the hypothesized safety-
promoting effects of the tort system are not great in number,198 are 
spread across various categories of accident types, and their designs 
usually suffer from unavoidable weaknesses—meaning that they 
cannot support strong inferences about the impact of tort liability 
on safety, be it positive (an effect detected) or negative (no 
effect).199 The easiest way to understand why is to think, first, about 
what a truly first-rate study of the question might look like. Imagine 
researchers could take all the states of the United States, divide 
them in half randomly, and establish a tort law regime in one half 
but not in the other half.200 Over some period of time, the behavior 
of people and organizations in those two sets of states could be 
monitored, and counts made of the incidence of accidents, injuries, 
and deaths. By comparing the set of states with tort law and the set 
without, we could infer whether having tort law makes a 

 
 195. Id. 
 196. Do We Really Know, supra note 66, at 1195. 
 197. The discussions in this Part and sub-section IV.A. borrow from CLOSING DEATH’S 

DOOR, supra note 2, at 77–78. 
 198. See, e.g., W. Jonathan Cardi et al., Does Tort Law Deter?, 9 J. EMPIRICAL LEGAL STUD. 
567 (2012); DON DEWEES ET AL., EXPLORING THE DOMAIN OF ACCIDENT LAW: TAKING THE 

FACTS SERIOUSLY (1996); Gary T. Schwartz, Reality in the Economic Analysis of Tort Law: Does 
Tort Law Really Deter?, 42 UCLA L. REV. 377, 381–87 (1994). 
 199. This is a point that has been made repeatedly by researchers. See, e.g., Cardi et al., 
supra note 198. 
 200. Or break states into sub-units, so instead of twenty-five versus twenty-five you could 
have one hundred versus one hundred. 
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difference.201 The methodological goal is to make comparisons that 
are apples-to-apples, in which the only difference between the two 
sets of entities is the one we are interested in—here, tort law versus 
no tort law.202 With that ideal (and impossible) gold standard in 
mind, it should be easier to appreciate the limitations of actual 
studies. 

A.  Studies of the Tort System Broadly 

Some studies have examined, within a state, the effect of 
different legal rules on accident-related fatalities, comparing 
workers’ compensation systems to the common law tort regimes 
they largely replaced.203 The usual finding has been that imposing 
workers’ compensation systems on companies led to a decrease in 
fatalities.204 

Another approach has been to compare the incidence of 
accidents or fatalities associated with different tort rules that exist 
in different states.205 States with contributory negligence rules were 
compared to states with comparative negligence, finding safer 
driving in states with a rule of contributory negligence.206 Other 
studies have compared states with no-fault auto compensation 
systems to states with conventional negligence-litigation-based tort 

 
 201. Of course, states would differ in ways other than the presence or absence of tort 
law. An alternative to randomization of N=50 states into an experimental and a control 
group might be to pair states with their nearest “twin” on major demographic, economic, 
legal, and perhaps other variables, and then randomly assign one member of each pair to 
have a tort regime and the other not to. See id.  
 202. Comparisons over time (when one legal regime is replaced by a different one) are 
marred by whatever other changes have taken place from time one to time two (other laws 
that also changed, as well as demographic, economic, technological, and other changes). 
Id. at 1224. Comparisons between two or more different geographic/jurisdictional units are 
similarly marred by unrecognized or unaccounted for differences. Id. at 1228. 
 203. MICHAEL J. MOORE & W. KIP VISCUSI, COMPENSATION MECHANISMS FOR JOB RISKS: 
WAGES, WORKERS’ COMPENSATION, AND PRODUCT LIABILITY 133 (1990); James R. Chelius, 
Liability for Industrial Accidents: A Comparison of Negligence and Strict Liability Systems, 5 J. LEGAL 

STUD. 293, 303–06 (1976). 
 204. MOORE & VISCUSI, supra note 203, at 133; Chelius, supra note 203, at 303. 
 205. Frank A. Sloan et al., Effects of Tort Liability and Insurance on Heavy Drinking and 
Drinking and Driving, 38 J.L. & ECON. 49, 62–63 (1995).  
 206. Id. at 70. Traditional contributory negligence denies a plaintiff all recovery if the 
plaintiff’s own negligence contributed to the accident; comparative negligence reduces the 
damages paid to the plaintiff in proportion to the plaintiff’s share of the responsibility for 
the accident. Id. at 55–56. For a comparison of the two systems within a single state, see 
Michelle J. White, An Empirical Test of the Comparative and Contributory Negligence Rules in 
Accident Law, 20 RAND J. ECON. 308 (1989). 
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law.207 The results have been mixed, but they tend to find that 
fatalities are higher in states with no-fault.208 

Perhaps one can make a starker comparison by looking at a 
common-law nation that abolished nearly all of its traditional tort 
system in favor of a no-fault, universal insurance system, as New 
Zealand did in 1974.209 In New Zealand, tort suits are prohibited for 
virtually all accidental injuries, including “medical treatment 
injuries,” and instead are compensated by a government agency, the 
Accident Compensation Corporation (“ACC”).210 Each accident 
type is funded within its own realm: levies are imposed on drivers to 
fund the account that pays for auto crashes, business owners for 
workplace accidents, healthcare professionals and organizations to 
pay for medical injuries, and so on.211 Not unexpectedly, under such 
a system, claims and costs have gone up.212 But New Zealanders 
believe their more expensive system has been worth its price.213 

 
 207. Alma Cohen & Rajeev Dehejia, The Effect of Automobile Insurance and Accident 
Liability Laws on Traffic Fatalities, 47 J.L. & ECON. 357 (2004).  
 208. Id. at 382 (about 10% more fatalities with no-fault rules); J. David Cummins et al., 
The Incentive Effects of No-Fault Automobile Insurance, 44 J.L. & ECON. 427, 453 (2001) (more 
fatalities with no-fault); Richard A. Derrig et al., The Effect of Population Safety Belt Usage Rates 
on Motor Vehicle-Related Fatalities, 34 ACCIDENT ANALYSIS & PREVENTION 101, 106 (2002) (no 
significant difference); Paul Zador & Adrian Lund, Re-analyses of the Effects of No-Fault Auto 
Insurance on Fatal Crashes, 53 J. RISK & INS. 226, 234–35 (1986) (no valid evidence to 
conclude that no-fault laws lead to increased fatal crashes); Paul S. Kochanowski & Madelyn 
V. Young, Deterrents Aspects of No-Fault Automobile Insurance: Some Empirical Findings, 52 J. RISK 

& INS. 269, 287 (1985) (no significant difference); Elisabeth M. Landes, Insurance, Liability, 
and Accidents: A Theoretical and Empirical Investigation of the Effect of No-Fault Accidents, 25 J.L. 
& ECON. 49, 50 (1982) (more fatalities with no-fault); Frank A. Sloan et al., Tort Liability 
Versus Other Approaches for Deterring Careless Driving, 14 INT’L REV. L. & ECON. 53, 66 (1994) 
(an 18% increase in fatalities with no-fault rules). 
 209. See Palmer, supra note 154, at 223; see also Schuck, supra note 154, at 189; SLOAN & 

CHEPKE, supra note 92, at 296.  
 210. Schuck, supra note 154, at 190. The benefits include hospital and medical costs; 
wage replacements starting only one week after injury at a rate of 80% of average weekly 
earnings; rehabilitation and transportation costs; lump sum payments for permanent loss 
or impairment; and entitlements for surviving spouses and children. Id.  
 211. Id. 
 212. Id. at 199.  
 213. Id. at 198. Injuries caused by healthcare have presented the greatest challenges for 
the Kiwi system’s architects, and have required considerable tweaking over the years, 
including adding back the element of negligence to keep costs from spiraling. See SLOAN & 

CHEPKE, supra note 92, at 300–02. The New Zealand system also requires a high degree of 
accountability by providers and organizations to a government agency that has the power 
to investigate, discipline, and order corrective measures to prevent repetitions of the 
problems that led to injury. Id. at 302. Error reporting is required, but is said to have been 
more a part of Kiwi medical culture than it has been of ours. Id. 
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Trying to compare auto accident data between New Zealand 
and the United States helps illustrate the difficulties of such 
comparisons.214 Before 2000, but all during New Zealand’s tort-less 
period, New Zealand generally had more auto crash deaths (per 
100,000 population) than the United States.215 Is that attributable 
to the difference in their auto-crash liability and compensation 
systems? Or is the difference a result of differences in traffic laws 
and their enforcement, road engineering, vehicle engineering 
(crashworthiness), driving culture, or other factors? Those would 
need to be thoughtfully controlled to try to remove their effects and 
tease out the effect of tort law. In both countries, the death rate 
declined steadily over time.216 Factors other than tort law seem to 
be far more likely explanations.217 To complicate the picture 
further, from 1996 onward, the safety advantage flipped, with New 
Zealand having a consistently lower crash death rate than the 
United States.218 

How does New Zealand compare for safety in the medical 
domain?219 New Zealand’s rate of adverse events has been found to 
be about triple that found by the Harvard research team’s studies 
of New York, Colorado, and Utah.220 On the other hand, adverse 
events in the United States were more lethal, with deaths occurring 
about three times as often.221 But we should remain mindful of the 
challenges of such comparisons. 

 
 214. Compare Safety—Road Deaths, MINISTRY OF TRANSP., https://www.transport. 
govt.nz/statistics-and-insights/safety-road-deaths (last visited Feb. 5, 2022) and Fatalities and 
Fatality Rates, 1994–2019, NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., https://www-
fars.nhtsa.dot.gov/Trends/TrendsGeneral.aspx (last visited Feb. 5, 2022).  
 215. See supra note 214. 
 216. See supra note 214. 
 217. See supra note 214. 
 218. See supra note 214. Auto crashes might be a peculiar category of accidents because 
the drivers are themselves typically among the victims, which is, in most cases, a built-in 
deterrent. 
 219. The New Zealand adverse event rates were comparable to those of Australia and 
the United Kingdom. Peter Davis et al., Adverse Events in New Zealand Public Hospitals I: 
Occurrence and Impact, 115 N.Z. MED. J. 1167 (2002). 
 220. Compare id. (reporting incidence of adverse events in New Zealand) with Brennan 
et al., supra note 12, at 373 (reporting incidence of adverse events in the United States). 
 221. Compare Davis et al., supra note 219 (reporting deaths in New Zealand resulting 
from adverse events) with Brennan et al., supra note 220, at 371 (reporting deaths in the 
United States resulting from adverse advents). 
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A much wider net was thrown by Michael Smith.222 Using 
motor-vehicle and non-motor-vehicle fatality rates over a period of 
fifty years from 113 countries, Smith compared mortality rates in 
nations with different legal systems.223 Where legal responses were 
based on English common law, motor vehicle accident fatality rates 
were lower than those in countries using French civil code systems 
or in the Soviet Union and Eastern Bloc countries.224 Vehicle 
accident fatality rates in countries having legal systems based on 
Scandinavian civil codes did not differ from those in common law 
countries.225 For non-motor-vehicle accidents, fatality rates were 
lowest in common law nations, higher in French civil code systems 
than German and Scandinavian civil code countries, and highest in 
former Soviet and Eastern Bloc countries.226 

All of the studies described thus far suffer from the problem 
that they are correlational (observational), not experimental.227 
Whether the comparison is between jurisdictions with different 
laws, or between many jurisdictions with many different laws, or 
within a jurisdiction that changed its law between time-one and 
time-two, inferences cannot be drawn without ambiguity. 228 

A radically different approach is the randomized 
experiment, but, on the topic of whether tort law increases safety, 
such a study can be done only using simulations—which replaces 

 
 222. Michael L. Smith, Deterrence and Origin of Legal System: Evidence from 1950-1999, 7 
AM. L. & ECON. REV. 350, 352–53 (2005). 
 223. Id. 
 224. Id. at 353. 
 225. Id. Confounding factors such as the cars, the roads, the traffic law interfere, of 
course, with drawing straightforward inferences from these findings. Id. at 374–75.  
 226. Id. at 353. 
 227. See, e.g., id. at 352–53.  
 228. For example, the fact that no-fault auto insurance has been found sometimes (but 
not always) to be associated with an increase in highway deaths could mean that no-fault 
gives drivers reduced incentives to drive safely. See, e.g., Cummins, supra note 208, at 453. 
But it could, instead, be telling us that states with a more serious driving problem are more 
tempted to try something new. In addition to the conditions that lead states to change laws 
or leave the old ones in place, comparisons between states must struggle with various other 
differences, from weather, to culture, to geography, to economic characteristics, and 
beyond, and those differences are changing over time. See Sloan et al., supra note 205, at 
59–62. Do Smith’s comparisons among the legal systems of 113 different nations mean that 
common law tort litigation is better at preventing accidents? Perhaps. But, as Cardi et al. 
comment, “Smith’s study almost certainly fails to control for a host of potentially 
confounding variables (e.g., vastly differing cultural norms, different types of cars, 
population density, etc.), and using gross fatalities as a measure of deterrence poses 
significant limitations for the study’s validity.” Cardi et al., supra note 198 at 575. 



SAKS_TO_PUBLISHER.DOCX  (DO NOT DELETE) 4/22/22  7:33 AM 

240 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

one threat to validity with another.229 For example, a study 
conducted by Cardi et al.230 presented 717 first-year law students at 
thirteen law schools with nine diverse scenarios, each involving 
activities that risked harm to persons or property.231 Participants 
were randomly divided into groups that were informed that any 
resulting harm might lead either to a “significant criminal fine” or 
to a tort suit, or that neither criminal nor civil liability could follow 
from the accidental harm in the scenario.232 Participants were asked 
to imagine themselves in each scenario and to indicate how likely 
they were to engage in the activity under the circumstances 
described.233 The risk of criminal sanctions for inadvertently 
causing harm reduced the likelihood of engaging in the activity for 
six of the nine scenarios, but the risk of tort liability reduced the 
likelihood for only one of the activities.234 A simulation study of this 
sort is as close as one is likely to get to an apples-to-apples 
comparison on the deterrence question. Yet, this approach presents 
special problems of its own, most importantly, the extent to which 
what people say they would do predicts what they actually will do.235 

B.  Research Focused on the Healthcare Setting 

A recent review of research examined studies that focused 
on the relationship, if any, between malpractice liability risk and 
healthcare outcomes.236 Mello and colleagues carried out an 
extensive search for “original empirical studies of the association 
between indicators of malpractice liability risk and indicators of 
health care quality and safety.”237 Examples of measures of litigation 
risk are cost index of malpractice premiums, claim frequency, and 
tort reforms (versus lack thereof).238 Examples of outcomes are 

 
 229. Cardi et al., supra note 198, at 576–77. 
 230. Id. at 567. 
 231. Id. at 577–78, 582–83. 
 232. Id. at 578. 
 233. Id. at 577. 
 234. Id. at 588. 
 235. This problem exists in many domains. See, e.g., Connie S. K. Poon et al., On The 
Psychology of Self-Prediction: Consideration of Situational Barriers to Intended Actions, 9 JUDGMENT 

& DECISION MAKING 207 (2014). 
 236. Mello et al., supra note 4 at 352–53.  
 237. Id. at 353. 
 238. Id. at 354. 
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mortality, readmissions, patient satisfaction ratings, and birth 
weight (in obstetrical settings).239 

Their search found thirty-seven studies that met the 
reviewers’ criteria for a meaningful study of the question.240 Of the 
thirty-seven studies, twenty-eight examined hospital care only, while 
sixteen focused on obstetrical care.241 Of the twenty hospital studies 
that measured patient mortality, fifteen found no evidence of an 
association with liability risk while five found limited evidence.242 Of 
the seven that measured readmissions and avoidable initial 
hospitalizations, none found evidence of an association between 
liability risk and those outcomes.243 Of the twelve that looked at 
other measures, such as patient safety indicators, seven found no 
association between liability risk and those outcomes while five 
identified significant associations in some analyses.244 Of the sixteen 
that focused on obstetrical care, nine found no significant 
association between liability risk and outcomes, while seven found 
limited evidence for an association.245 

On its face, the results suggest that tort liability sometimes, 
under some conditions, has a harm-prevention effect, but it usually 
does not.246 Or, as the reviewers summed it up: “The available 
findings suggested that greater tort liability . . . was not associated 
with improved quality of care” or safety.247 

 
 239. Id. at 353, 359–60. 
 240. Id. at 352–53, 364. 
 241. Id. at 352, 359. 
 242. Id. at 352, 361. 
 243. Id. at 352, 362. 
 244. See id. at 352, 363. 
 245. Id. at 352, 359. 
 246. Id. at 364–65. 
 247. Id. at 365. If more liability does not enhance safety, then less liability might not 
diminish safety, and perhaps no liability might not diminish safety. Oddly, a contrary line 
of argument is that tort law has led to defensive medicine. See James Gibson, Doctrinal 
Feedback and (Un)reasonable Care, 94 VA. L. REV. 1641, 1645 (2008). But if healthcare 
providers are, indeed, engaging in defensive medicine, then they are responding to tort 
law’s deterrent impact. The “defensive medicine” concern is saying that malpractice 
litigation over-deters, that it leads to excessive precautions. See Mello & Brennan, supra note 36, 
at 1606. That would seem to confirm its ability to motivate providers to invest effort—at 
least some of it by keeping patients safer. Id. at 1603. To argue that medical malpractice 
litigation has no power to motivate safer practices while also that it is so compelling that it 
generates excessive motivation is puzzling, to say the least. The answer might be that 
defensive medicine is a much weaker phenomenon than the rhetoric surrounding it would 
lead one to imagine. Id. at 1606. 
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Of course, a finding of fact is only as good as the methods 
used to find it. The studies underlying the review had a variety of 
methodological issues that place their conclusions in potential 
doubt.248 A detailed examination of the possible shortcomings of 
that body of studies is beyond the scope of the present article.249 
However, we can sketch some of the problems that seem likely to 
interfere with their ability to reach definitive conclusions. 

First is the inherent uncertainty in correlational designs. In 
most of the studies discussed above,250 where all were correlational 
(or observational, or multivariate) but one, unavoidable 
uncertainties of cause-effect inference persist.251 Given the research 
question, better design options are hard to find, but that fact does 
not make the irreducible inference issue go away. 

Second, we must consider measures of liability risk. 
Researchers typically chose measures of liability risk that were 
available and seemed facially indicative of liability risk.252 Yet, those 
measures might not be sufficiently valid and reliable. They might 
even indicate the opposite of what seems superficially reasonable. 
For example, tort reforms were treated as uniformly reducing the 
risk of liability.253 But, while we might assume that tort reforms were 
promoted because they would keep more money in the hands of 
the healthcare industry (e.g., caps on damages that may be paid to 
plaintiffs), that is not the same as reducing liability risk (compare: 
abolition of joint and several liability, which appears to increase 
rather than reduce the number defendants who face lawsuits).254 

Third, there are problems in existing perceptions of liability 
risk. Objective risk can have no sensible impact on downstream 
behavior without passing through the filter of perception and 
unless the risk level is interpreted with reasonable accuracy.255 
Studies suggest that healthcare providers are insensitive to actual 

 
 248. Mello et al., supra note 4, at 364. 
 249. For detailed discussion, see Michael J. Saks & Stephan Landsman, Does Malpractice 
Liability Promote Patient Safety? A Methodological Excursion, Jurimetrics J. (under review) (on 
file with authors). 
 250. See Cardi et al., supra note 198. 
 251. Saks & Landman, supra note 31, at 61. 
 252. See Cardi et al., supra note 198, at 577–78. 
 253. Mello & Brennan, supra note 36, at 1606. 
 254. CLOSING DEATH’S DOOR, supra note 2, at 16–17. 
 255. Id. at 17–19. 
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risk levels.256 As Sage and Hyman comment, “[P]hysicians in states 
with strong tort reforms and in states lacking those reforms 
articulated identical views regarding malpractice risk.257 Even 
physicians practicing in low-liability-risk environments display high 
levels of anxiety about the malpractice system.”258 

Fourth, the single greatest difficulty is what we term the 
threshold problem.259 As we noted just above, providers are both 
unaware of the actual level of liability risk and have exaggerated 
fears of the risk.260 Such insensitivity to actual risk levels suggests 
that any level of liability risk above some minimum evokes similar 
responses. This presents a serious problem for research comparing 
the impact of different levels of liability risk.261 Imagine a study that 
compares one jurisdiction with low risk to another with high risk 
and finds no difference in patients’ outcome. The temptation 
would be to infer that different levels of liability risk have no effect 
on the level of patient safety. However, if all levels of liability risk 
above some minimal threshold are responded to similarly, then no 
differences in response exist among all of the above-threshold risk 
levels. Only the below-versus-above threshold difference would be 
detectable. These studies were not designed to find that threshold 
and sample from below it and above it, and then compare those 
effects (if any).262 

Fifth, there is the consideration of the limitations of 
responsive behaviors. Individual healthcare providers have limited 
ability to make improvements.263 They could be motivated to read 
labels more carefully, or to follow a procedure checklist rather than 
take shortcuts, but they are in no position to change the equipment 
in an operating room or decide that the hospital should change 
which drugs it keeps in stock.264 They can only do what they can do. 
So, when studying the safety behavior of providers in response to 
different levels of liability risk, only the former kinds of behavior are 
 
 256. William M. Sage & David A. Hyman, Do Health Reform and Malpractice Reform Fit 
Together? 20 (Wash: Am. Enter. Inst. Pub. Pol’y, Health Policy Working Paper, 2011), 
http://www.aei.org/paper/100209. 
 257. Id. 
 258. Id. 
 259. See CLOSING DEATH’S DOOR, supra note 2, at 19. 
 260. Sage & Hyman, supra note 256, at 20. 
 261. See CLOSING DEATH’S DOOR, supra note 2, at 19–20.  
 262. See id.  
 263. See id. at 25–26. 
 264. See id. 



SAKS_TO_PUBLISHER.DOCX  (DO NOT DELETE) 4/22/22  7:33 AM 

244 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

plausible choices for use as indicators of effects of liability risk. If 
improvements require changes of the second kind, it will not be 
possible to observe practitioners making those changes because 
they cannot do so. 

Sixth, defensive practices that might increase safety are 
overlooked. Plausible choices that a provider might make include 
actions that are often regarded as wasteful defensive practices.265 
But research is needed to assess whether they are, indeed, useless 
or if instead they confer health and safety benefits.266 At least some, 
and perhaps many, procedures thought to be defensive could 
actually be good medical practice. If the latter, they are dependent 
variables that should be included in studies assessing the effects of 
liability risks, rather than being ignored.267 

Seventh, we must analyze the distinction between actions 
and effects. If a relationship exists between liability risk and 
caregiver actions, but not between actions and outcomes, the 
problem is not that liability risk does not change provider behavior, 
it is that the actions taken do not affect patient outcomes. That 
would suggest more knowledge needs to be developed about what 
steps providers could take to enhance safety, and then replacing 
those they have been taking that are ineffective with more effective 
ones. 

Finally, we must consider quality versus safety: quality of care 
is not the same thing as patient safety.268 Studies that measure 
quality outcomes are not necessarily studying safety outcomes.269 

 
 265. Id. at 29. 
 266. Saks & Landsman, supra note 31, at 38.  
 267. Contra Mello et al., supra note 4, at 353 (disregarding studies employing such 
measures). 
 268. See JAMES E. SZALADOS, THE MEDICAL-LEGAL ASPECTS OF ACUTE CARE MEDICINE: A 

RESOURCE FOR CLINICIANS, ADMINISTRATORS, AND RISK MANAGERS 226 (2021). Szaldados 
explained that The National Patient Safety Foundation (“NPSF”) notes that “patient safety 
is related to ‘quality of care’ but the two concepts are not synonymous. Safety is an 
important subset of quality.” Id. Patient safety generally relates to the prevention and 
mitigation of adverse outcomes that stem from the processes of healthcare. Id. The NPSF 
addresses patient safety in the context of defining characteristics. Id. Patient safety has to 
do primarily with the avoidance, prevention, and amelioration of adverse outcomes or 
injuries stemming from the processes of healthcare itself. Thus, the NPSF considers “errors 
and deviations,” “dangerous situations,” “near misses,” and accidents as elements of patient 
safety. Id. 
 269. Id.  
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Those and other methodological issues simply mean that 
the question remains open.270 The impact of individual-focused tort 
liability will, presumably, be convincingly determined eventually—
perhaps to be a substantial contribution to patient safety, perhaps 
none at all. Most likely, the impact will be somewhere in between, 
reducing some kinds of iatrogenic harm under some circumstances, 
but not in others. For the purposes of the Article’s next Part, we 
assume only that the contribution of malpractice liability to patient 
safety is greater than zero.271 

VI. EVALUATING THE COST-EFFECTIVENESS OF THE 

MALPRACTICE LIABILITY SYSTEM 

We begin our cost-effectiveness analysis by underscoring our 
earlier conclusions: that the malpractice liability system’s principal 
purpose is the prevention of future harm;272 that how much 
prevention it accomplishes is unknown, but a reasonable tentative 
operating supposition is that it is more than zero; that iatrogenic 
harm is a major problem not only for the healthcare industry but 
for all of society; and that all current efforts to bring iatrogenic 
harm within tolerable bounds have been plainly insufficient. 

The enormous number of preventable deaths and injuries 
that occur annually in healthcare is the most obvious evidence for 
that latter point.273 Whatever contributions to safety have been 
made by actions of the healthcare industry,274 by tort law, by 
government regulation, by the efforts of individual providers, or by 

 
 270. See supra Part V.B. 
 271. See supra Section V; see also, CLOSING DEATH’S DOOR, supra note 2, chapter 6; Mello 
et al., supra note 4, at 363 (reporting findings with a non-zero impact of liability on patient 
outcomes).  
 272. See supra Section IV.C. 
 273. See INST. MED., supra note 9, at 1. 
 274. The first conspicuous public report of the massive problem of iatrogenic injury 
and death was published by the Institute of Medicine in 2000. See INST. MED., supra note 9. 
The Institute set a goal for the healthcare industry of reducing those deaths by 50% within 
the next five years. Id. at 2. Commenting on progress five years later, two leading voices of 
the patient safety movement commented on the absence of much improvement: “Although 
these efforts are affecting safety at the margin, their overall impact is hard to see in national 
statistics.” Id. “[L]ittle evidence exists from any source that systematic improvements in 
safety are widely available.” Lucian L. Leape & Donald Berwick, Five Years After to Err Is 
Human: What Have We Learned? 293 J. AM. MED. ASS’N 2384 (2005). A study conducted a 
decade after the IOM Report, specifically aimed at looking for improvements in patient 
safety, found little if any. Christopher P. Landrigan et al., Temporal Trends in Rates of Patient 
Harm Resulting from Medical Care, 363 NEW ENG. J. MED. 2124, 2130 (2010). 
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anything else—separately and together—have been inadequate. 
Clearly, additional and varied initiatives are needed to supplement 
(or replace) existing efforts if massive numbers of iatrogenic deaths 
and injuries are not to remain a permanent feature of American 
healthcare.275 

Law and society should be thinking in terms of addition, not 
subtraction—adding safety-promoting means that are effective and 
cost-effective, and subtracting only those that make no 
contribution.276 Our focus in this Part is whether malpractice 
liability is making a justifiable contribution to that effort. Is it 
delivering what society needs from it? Is it pulling its weight? Is it 
worth its cost?277 

The approximate cost of the malpractice liability system is 
known or knowable.278 As we saw earlier, those costs are 
proportionately small in comparison to what other industries pay, 
especially in light of the high level of harm generated by the 
healthcare industry.279 Direct costs consist of the total of malpractice 
insurance premiums paid by individuals and organizations, plus the 
cost of self-insurance for those entities which self-insure.280 The 
principal indirect cost that is frequently mentioned is defensive 
practice.281 We have elsewhere analyzed that issue and found that 
most of the wide-ranging numbers advanced in that debate are 
unsupportable exaggerations.282 

A range of estimates exist for the amount of harm caused 
annually by adverse events and their associated costs.283 The 
 
 275. Some possibilities are discussed in CLOSING DEATH’S DOOR, many of which involve 
legal changes away from individual liability, and even away from litigative policies generally. 
CLOSING DEATH’S DOOR, supra note 2, at 12–13. At the same time, were it not for various 
error prevention programs now in existence, the numbers might be far higher than they 
currently are. Id. at 13. 
 276. Shuck, supra note 154, at 200 (noting that “[a]ll systems . . . have had to adopt 
auxiliary measures – information, education, administrative regulation, instinct for self-
preservation, technology, market effects (including reputation), professional discipline, 
and other behavioral influences – to augment the call for accident prevention”). 
 277. As a corollary: Unless and until adequate evaluation has taken place, sensible 
judgments about whether to keep, modify, or replace cannot be made. 
 278. See supra Part III.B. 
 279. See supra Parts II, III.B. 
 280. Saks & Landsman, supra note 31, at 28. 
 281. Id. at 46. 
 282. Id. at 35–36. The highest of the numbers promoted approach $1 trillion. Id. at 36 
n.48. As we and others have noted, most of those are slapdash numbers, bordering on 
fiction. See Hyman & Silver, supra note 123, at 113; see also supra Part III.B. 
 283. See supra Part II. 
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Harvard Medical Practice Study (“HMPS”) calculated the financial 
costs to the 98,610 victims of adverse events those researchers 
determined to have occurred in New York hospitals in 1984 to be 
$3.77 billion ($1.80 billion for additional medical care and $1.96 
billion for lost earnings and household production).284 Adjusting 
that into 2019 dollars, the total comes to $9.28 billion.285 The 
average loss per patient in 2019 dollars would, therefore, be a bit 
over $94,000.286 Other research approaches have found the number 
of patients suffering adverse events to be ten times as great as the 
approach used by the HMPS researchers.287 For example, Classen 
and colleagues, using the “Global Trigger” method, found about 
ten times as many adverse events, including nearly twice as many 
deaths.288 Furthermore, these counts represent only adverse events 
occurring in hospitals, rather than the full range of settings in 
which healthcare delivery and its errors occur.289 If losses from the 
latter could be measured and added in, the total cost of iatrogenic 
harm would obviously be substantially greater.290 

A vitally important unknown is the number of iatrogenic 
injuries and deaths prevented by tort liability. As discussed earlier, 
the conceptually best way to find that out would be to compare 
apples-to-apples across states, some with no regime of malpractice 
liability, others with typical legal regimes.291 With no malpractice 
 
 284. WEILER ET AL., supra note 52, at 95–96. Note that the total number of adverse 
events is being counted rather than only negligent adverse events. Id. at 34–35. That focus 
makes sense for several reasons. One is that few studies of iatrogenic harm take the extra 
steps needed to distinguish between negligent and non-negligent errors. See id. at 35. The 
distribution of patients across levels of harm is quite similar for the negligent and the non-
negligent cases, so cost estimates are not affected by the distinction. Id. Another reason is 
that by placing the threshold (negligence) for compensability where it does, tort precludes 
two-thirds of the victims of adverse events from being reimbursed; yet, this does not change 
the fact that the losses associated with those harms still exist and fall somewhere. Id. at 109. 
Conversely, on the loss-prevention side of the coin, efforts at harm prevention serve equally 
to prevent accidents that are viewed as non-negligent as well as those viewed as negligent—
and therefore prevent losses falling in either category. Id. at 145. 
 285. This understates the amount because medical costs inflate faster than the general 
cost of living. Mike Patton, U.S. Health Care Costs Rise Faster Than Inflation, FORBES (June 29, 
2015, 10:27 AM), https://www.forbes.com/sites/mikepatton/2015/06/29/u-s-health-care-
costs-rise-faster-than-inflation/?sh=410089236fa1. 
 286. The average loss per patient calculation, $94,000 per patient, is determined by 
dividing $9.28 billion by 98,610 patients. 
 287. See Classen et al., supra note 17, at 581. 
 288. Id. 
 289. Id. at 583–84. 
 290. Id. 
 291. See Saks, supra note 66. 
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liability influence whatsoever, would the incidence of iatrogenic 
injury remain level? Or fall? Or rise higher?292 State-to-state 
comparison would enable us to know how many (negligent) 
iatrogenic injuries or deaths are prevented by the existence of 
malpractice liability as it currently functions. 

Whatever other criteria might be employed to assess the 
contribution of tort law to patient safety, one of them has to be the 
return on society’s investment.293 If the cost of the liability system 
prevents harm totaling more than its cost, then the liability system 
is a cost-beneficial investment.294 Such savings are a measure of the 
law’s prevention function.295 That is not the only consideration, of 
course, but surely it is one essential consideration. On the other side 
of the coin, if the cost of the liability system exceeds what society 
gets in return for its investment, that too is vitally important to 
know.296 

Put simply, if the central function of malpractice liability is 
the prevention of future harm, then we should want to know how 
much harm is prevented, perhaps expressed as the value of the losses 
avoided, and to weigh that against the investment required to obtain 
those savings. Without an answer to that essential question, it is not 
possible to assess the social value of the malpractice litigation 
system.297 

 
 292. Perhaps one of these days an American state will decide to copy New Zealand’s 
radical abolition of tort law or, at least, of malpractice liability. See, e.g., Peter H. Schuck, 
Tort Reform, Kiwi-Style, 27 YALE L. & POL’Y REV. 187 (2008). If a state decides to do so, we 
hope it will include in the enabling statute a requirement to collect important “before” data 
over a period of several years which could be compared to “after” data. 
 293. See Michelle M. Mello et al., Who Pays for Medical Errors? An Analysis of Adverse Event 
Costs, the Medical Liability System, and Incentives for Patient Safety Improvements, 4 J. EMPIRICAL 

LEGAL STUD. 835, 836, 854 (2007).  
 294. Frank A. Sloan & John H. Shadle, Is There Empirical Evidence for “Defensive Medicine”? 
A Reassessment, 28 J. HEALTH ECON. 481, 481 (2009). 
 295. Saks & Landsman, supra note 31, at 77. 
 296. In fact, iatrogenic injuries externalized onto patients, insurers, and taxpayers are 
uncounted costs of the healthcare system. Id. at 32. If returns on investments in safety are 
greater than the cost of the malpractice litigation system, then the total cost of healthcare 
in the U.S. is reduced and vice versa. 
 297. Remarkably little effort has gone toward conducting such an analysis. Mello et al., 
supra note 136, at 1570–71. While the malpractice liability debate has been obsessed with 
costs, that has been accompanied by a disregard of benefits. Saks & Landsman, supra note 
31, at 51. One of the most sober analyses of cost acknowledges the neglect of benefits. Mello 
et al., supra note 136, at 1572 (“It is important to note, however, that our calculations 
ignored benefits arising from this spending.”). 
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Figure 1298 is an attempt to develop a picture that embodies 
the essential considerations, though it is unavoidably tentative, and 
its contents are estimates. The cost of the liability system is 
represented as the dotted horizontal line in the lower portion of 
the figure, parallel to the X-axis. We have estimated that at $15 
billion dollars. As discussed earlier,299 we know that the direct cost 
of the malpractice liability system, based on total insurance 
premiums paid, is nearly $10 billion.300 To that we have added an 
educated guess about the amount of institutional self-insurance.301 

Figure 1. Losses avoided in billions of dollars (Y-axis) as a 
function of amount of iatrogenic harm prevented. Harm prevented 
is measured as a percentage (X-axis) of the harm that does occur. 
The lower curve reflects savings from adverse events prevented in 
relation to the HMPS data; the upper curve reflects savings in 
relation to Global Trigger data. The horizontal dotted line 
represents the approximate cost of the malpractice liability system. 

 
 

 
 298. See infra p. 249. 
 299. See supra Part III.B. 
 300. See supra notes 282–85. 
 301. Were it known how much is spent on unrecoverable self-insurance costs by 
organizations, a more precise total could be represented. 
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Next, we have plotted two curves, representing high and low 
bounds of savings generated by iatrogenic harms prevented. We 
base the lower bound on the HMPS data.302 We extrapolate the 
number of adverse events determined for New York State hospitals 
in 1984 to the entire U.S. for 2019, based on the increase in 
population size, which brings it to 1,819,126.303 Next, we express the 
average cost per adverse event (found by the HMPS team) in 2019 
dollars, which comes to a bit over $94,000,304 and which brings the 
total national cost attributable to adverse events in hospitals to $171 
billion.305 We base the higher bound on other research approaches, 
such as the Global Trigger, which we discussed above, and will 
address further below.306 Bear in mind, as we have noted before, 
that these data reflect only adverse-event injuries and deaths 
occurring in hospitals. That fact leads to our understating the total 
national cost attributable to adverse events, while the other side of 
the coin, investment in prevention (malpractice liability insurance 
and self-insurance), reflects costs for all of healthcare. 
Consequently, the Figure is a conservative estimate of the savings 
achieved by the investment in malpractice liability. 

No one knows how many adverse events are prevented by 
the malpractice liability system, so we present a range of 
possibilities. To get some grip on what that range might be, we take 
the annual number of adverse events estimated to occur in the U.S. 
in 2019 (1,819,126) based on the HMPS data and plot the range of 
possible adverse events that did not occur (owing to tort liability’s 
harm-prevention effect).307 That is the dashed sloping line in the 

 
 302. The HMPS data are a low estimate of the number of patients injured or killed 
because they rely on reviews of medical records, are limited to hospitals (thereby missing 
all the other places where iatrogenic injuries occur), and for a number of other reasons. See 
supra Part VI; see also CLOSING DEATH’S DOOR, supra note 2, at 26–27. 
 303. The HMPS counted 98,610 adverse events in New York. Brennan et al., supra note 
12, at 373.  The U.S. population at that time was 13.254 times that of New York, yielding a 
nationwide figure of 1,306,977 adverse events. See U.S. Dep’t of Com. Bureau of the Census 
No. 959, at 1 (1984) (“Estimates of the Population of the United States to September 1, 
1984”). The U.S. population in 2019 was 1.39 times that of its population in 1984, yielding 
a nationwide figure in 2019 of 1,819,126. See Press Release, U.S. Census Bureau, 2019 U.S. 
Population Estimates Continue to Show the Nation’s Growth Is Slowing (Dec. 30, 2019), 
https://www.census.gov/newsroom/press-releases/2019/popest-nation.html. 
 304. See supra notes 284–286 and accompanying text.. 
 305. Multiplying $94,000 in losses on average per victim by 1,819,126 victims. 
 306. See infra notes 308–09 and accompanying text. 
 307. See Brennan et al., supra note 12; Press Release, U.S. Census Bureau, supra note 
303. 
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lower portion of the Figure. If the tort system prevents 1% as many 
adverse events from occurring as do occur, that would be 18,191 
prevented injuries, and a savings of $1.7 billion. That amount is 
much less than the $15 billion that it cost to generate those savings. 
Alternatively, if for every ten adverse events that do occur, the tort 
system prevented one (10% instead of 1%), there would be 181,913 
injuries or deaths prevented, and a savings of $17.1 billion. That 
amount is greater than the estimated $15 billion investment in 
prevention. We have plotted the range of possibilities from 1% to 
15%. The number of adverse events prevented might be less than 
1% or more than 15%, but it is just a matter of extending the line 
to see how the losses prevented relate to the cost of tort prevention.  

Other research approaches to counting adverse events have 
found ten times as many events as the HMPS did.308 For simplicity, 
we use the multiple of ten, and re-run the calculations based on ten 
times as many adverse events.309 Thus, if the tort system prevents 1% 
as many adverse events from occurring as do occur, that would be 
181,913 fewer patients harmed, and a savings of $17.1 billion. That 
already is a positive return on the societal investment that is the tort 
system. If the incidence were, instead, one prevented case for every 
ten that occur (10% instead of 1%), that is 1,819,126 adverse events 
prevented, and a savings of $171 billion. The dash-dot line in the 
upper portion of the Figure plots the range of these savings.  

We obviously are not proposing “a figure” for the amount of 
savings generated by the liability system through the prevention of 
iatrogenic harm. But we suggest that the true figure, at least for 
hospital adverse events, though unknown, is bracketed within the 
bounds sketched in the Figure. Future research can try to narrow 
the range of uncertainty.  

Importantly, this exercise suggests that little prevention by 
the liability system is required to justify its existence in cost-benefit 
terms. That conclusion results from the facts that the amount of 
economic loss generated by iatrogenic harm is so great and the total 
cost of the liability system is relatively so small.310 The larger the 
preventive effect—measured as a fraction of iatrogenic harm that 
currently occurs—the greater the savings produced by the liability 

 
 308. See, e.g., Classen et al., supra note 17 regarding the "Global Trigger." 
 309. Realize that these still include only hospital-based adverse events, not any of the 
other settings in which healthcare, including surgery, is delivered. 
 310. See supra Section III. 
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system relative to the investment in it.311 Were we to add the cost of 
losses resulting from adverse events generated outside of hospitals, 
both the upper and lower bounds would be appreciably higher.312 
In short, by almost any assumption within this framework, 
beginning with modest ones, the malpractice liability system 
appears to produce a net social benefit.313 

The cost to benefit ratio is likely to change as system factors 
change, among them: innovations in the ways caregivers work, new 
procedures, new technology, or movement toward some form of 
enterprise liability.314 If the trend toward absorption of small-
business medical providers into larger healthcare organizations 
continues, with organizations assuming more responsibility and 
more liability, that will change the effects of tort liability on patient 
safety.315 If such trends were to continue, whatever the impact of 
malpractice liability is today, it would be expected to move toward 
greater effectiveness at harm prevention in the future.316 Such 

 
 311. See id. 
 312. See supra text accompanying notes 19-27, indicating that adding adverse events 
occurring outside of hospitals to those occurring inside of hospitals would approximately 
double the total number of patients who are victims of iatrogenic injury, with 
commensurate increase in losses, and proportionate losses avoided by any prevention 
effects resulting from malpractice liability. See also Rodwin et al., supra note 11, at 2103.  
 313. An interesting complication, outside of the Figure itself, needs to be addressed. 
Some effects prompted by the tort system produced improvements in the past and generate 
continuing harm-prevention and savings. See, e.g., F.W. Cheney, The American Society of 
Anesthesiologists Closed Claims Project: What Have We Learned, How Has It Affected Practice, and 
How Will It Affect Practice in the Future? 91 ANESTHESIOLOGY 552 (1999); see also Ellison C. 
Pierce, Jr., The Development of Anesthesia Guidelines and Standards, 16 QUALITY REV. BULL. 61 
(1990). Another example would be changes in a hospital’s internal pharmaceutical 
ordering system which, once in place, reduced the incidence of errors substantially and 
continuously. SOREN BISGAARD, SOLUTIONS TO THE HEALTHCARE QUALITY CRISIS: CASES 

AND EXAMPLES OF LEAN SIX SIGMA IN HEALTHCARE 8 (2009). Because such improvements 
are made at a system level, they are multiplied across practitioners and patients and persist 
in time. See id. Even if the tort system was the principal, or the sole, motivator of such 
changes, and can be credited with saving lives and money year after year, a question arises 
as to whether the tort system should be allowed to “charge” for those savings every year into 
the future. There might be answers, such as that the savings produced by fewer errors 
reduce the liability insurance premiums that the anesthesiologists and hospitals (in the two 
examples above) are charged, and therefore the cost of the malpractice liability system 
declines over time along with the safety benefits it has produced. A more thoroughgoing 
analysis of the puzzle of how to count costs and benefits when they occur at varied 
organizational levels and persist into the future needs to be undertaken, but such analysis 
is not in the present article. 
 314. See infra note 339. 
 315. See infra Section VII. 
 316. See infra Section VII; Sage & Underhill, supra note 125; CLOSING DEATH’S DOOR, 
supra note 2, at 190–93. 
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changes could have a considerable impact on the analysis just 
described.317 The next Part addresses one of the most important of 
such changes, one that the law has potential control over.  

VII. THE IMPORTANCE OF ORGANIZATION-LEVEL LIABILITY 

If the effect of malpractice liability on patient safety through 
the pathway of individual practitioner behavior is weak or non-
existent, ample reasons might explain why. Those range from the 
small fraction of cases undertaken by and on behalf of victims, to 
the obstacles that lay in the paths of plaintiffs (both before and 
during the era of tort reform), to the difficulty practitioners have 
assessing their actual liability risk, to lack of knowledge about what 
steps they could and should take to reduce the risk of harm, to the 
limited power providers have to make improvements that are 
needed to make the care delivery system safer, to still other 
possibilities.318 

Perhaps the largest problem is the focus on individual 
healthcare practitioners. In many contexts, certainly including 
healthcare, major aspects of the ability to make practices safer, and 
the decisions whether or not to do so, are in the hands of people 
higher in the organizational structure than individual providers.319 
If we assume that individual providers are already being about as 
careful as they individually can be, then raising the level of patient 
safety further requires action at the level of the system, which is 
under the control of organizational managers.320  

Healthcare organizations can do many things that individual 
practitioners cannot.321 For example, organizations are quite 
capable of tracking data on liability risk and costs and making 
decisions about which investments in safety, or other organizational 
changes, are worth undertaking to reduce their risk of litigation.322 
Organizations are in a position to weigh the cost-benefit of changes 
in systems that could improve safety, including acquiring safer 
technology and other equipment, providing safety gear, setting up 

 
 317. See infra Section VII. 
 318. See Troyen A. Brennan & Michelle M. Mello, Patient Safety and Medical Malpractice: 
A Case Study, 139 ANNALS OF INTERNAL MED. 267, 271 (2003). 
 319. CLOSING DEATH’S DOOR, supra note 2, at chs. 10, 11.  
 320. Id. 
 321. Id. 
 322. Id. 
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systems that make errors hard to make or to catch errors about to 
happen and prevent harm from occurring, reorganizing people 
and work tasks, improving training, raising competency 
requirements, adjusting staffing ratios, etc.323 They can decide 
which safety improvements they wish to invest in and how best to 
deploy them.324 

Current thinking is that the organization is where control 
over patient safety is centered, where decisions on investments in 
safety are made,325 and therefore where accountability in tort law 
might be most usefully aimed to motivate investment in safety. 
There are multiple interlinked causes of harmful errors and 
multiple pathways to prevent those errors, with system fixes being a 
promising strategy for preventing many, perhaps most, of them.326 

Consider a recent example. As patients infected with 
COVID-19 and suffering from breathing difficulties flooded into 
hospitals with insufficient ventilators, those hospitals scrambled to 
obtain more ventilators.327 But the variety of makes, models, and 
designs of different ventilators was confusing and led to errors in 
providing timely and effective ventilator support to some 
patients.328 The best way to have prevented those errors would not 
have focused on caregivers (such as by training them in the use of 

 
 323. Even those providers who, for whatever reasons, account for most harmful 
individual errors might benefit more from organizational interventions to overcome 
personal problems and improve their performance than from their individual efforts to do 
so. See Studdert & Mello, supra note 193, at 431–32. 
 324. Mello et al., supra note 4, at 363. 
 325. Following similar insights well established in other fields, leaders of the patient 
safety movement have come to view iatrogenic harm as being more the product of system 
defects than of the failures of individual caregivers. See, e.g., Lucian L. Leape, Error in 
Medicine, 272 J. AM. MED. ASS’N 1851 (1994); see also CLOSING DEATH’S DOOR, supra note 2, 
at 190–93; ROBERT WACHTER & KAVEH SHOJANIA, INTERNAL BLEEDING: THE TRUTH BEHIND 

AMERICA’S TERRIFYING EPIDEMIC OF MEDICAL MISTAKES (2005); Philip J. Fracica et al., 
Patient Safety, in MEDICAL QUALITY MANAGEMENT 1, 43–45 (Prathibha Varkey ed., 2010). 
 326. This is not to say there are no individual providers who cause far more than their 
share of iatrogenic harm, resulting perhaps from a wide range of personal problems—
substance use disorders, money troubles, family problems, psychiatric conditions, 
inadequate training, and others—who might benefit from help of the appropriate kinds or, 
if necessary, actions by licensure and discipline authorities. See, e.g., Studdert & Mello, supra 
note 193, at 458. 
 327. Lingzhong Meng & David L. McDonagh, Impact of Coronavirus and Covid-19 on 
Present and Future Anesthesiology Practices, FRONTIERS IN MED. (July 21, 2020), 
https://www.frontiersin.org/articles/10.3389/fmed.2020.00452/full. 
 328. See, e.g., Nightingale Hospital Death: Wrong Filter Caused Cardiac Arrest in Covid Patient, 
BRITISH BROAD. CO. (Oct. 12, 2021), https://www.bbc.com/news/uk-england-london-
58883932. 
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a wide variety of ventilators, just in case they might encounter 
different kinds) but on the hospital or its parent organization 
(which might have been better prepared with more ventilators of 
more consistent design) or the government (which could have 
followed through on pre-pandemic plans to contract for the 
development and manufacture of more ventilators).329  

This example illustrates that the primary locus of 
responsibility for many or most errors could more productively be 
viewed not as being the caregiver at the end of the causal chain, but 
larger organizational units that are in a better position to take 
effective preventive steps but did not take them.330 Moreover, 
plaintiffs’ attorneys generally prefer to sue organizations when 
possible, if only for their deeper pockets,331 though also because of 
the role of organizations in coordinating the interdependent 
activities of numerous actors, facilitated by the doctrine of respondeat 
superior.332 In fact, other than auto crash cases, most named tort 
defendants are corporations, governments, and other 
organizations, not individuals.333 The same appears true in medical 
malpractice litigation.334  

The problem is that the healthcare industry has organized 
itself in ways that create a mismatch between the most visible targets 
of liability and where the power to prevent harm resides.335 Partly as 

 
 329. Andy Slavitt, The COVID-19 Pandemic Underscores the Need to Address Structural 
Challenges of the US Health Care System, JAMA HEALTH FORUM (July 2, 2020), 
https://jamanetwork.com/channels/health-forum/fullarticle/2768097. 
 330. CLOSING DEATH’S DOOR, supra note 2, at 190–93. 
 331. Given the implicit cap on damages that can be recovered in suits against individual 
providers, discussed in supra note 100 and accompanying text, the only way patients with 
the most devastating injuries, requiring millions of dollars of expenses, can recover needed 
compensation, is by suing organizations, mainly hospitals. See Silver et al., supra note 100, at 
559 (discussing how physicians face little personal exposure on malpractice claims). 
 332. Respondeat Superior, BLACK’S LAW DICTIONARY (11th ed. 2019) (“The doctrine 
holding an employer or principal liable for the employee’s or agent’s wrongful acts 
committed within the scope of the employment or agency.”). 
 333. STEVEN K. SMITH ET AL., BUREAU OF JUST. STAT., NCJ-153177, TORT CASES IN 

LARGE COUNTIES (1995). 
 334. Once we set aside auto crash cases, only 34.5% of tort defendants overall are 
individuals; in medical malpractice cases, 38.5% of defendants are individuals. THOMAS H. 
COHEN, BUREAU OF JUST. STAT., NCJ-228129, TORT BENCH AND JURY TRIAL IN STATE COURTS 
(1995). The rest are organizations of one kind or another. Id. If the organizations that are 
already the preferred targets of litigation come to exercise more control over the providers 
and the processes of care, safety would be expected to improve. See, e.g., infra note 339; supra 
Part V. 
 335. Russel G. Thornton, Responsibility for the acts of others, 23 BAYLOR U. MED. CTR. 
PROC. 313 (2010). 
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a result of traditional medical practice culture (wherein physicians 
maintained independent practices as their own small businesses), 
and partly as a strategy by hospitals and other healthcare 
organizations to reduce costs and management burdens, hospitals 
minimized the number of workers for whom they were responsible, 
and with that minimized their own liability.336 Under existing 
arrangements, hospitals deflect what liability they can onto 
physicians and other independent contractors.337 The result is that 
the entity most able to make the system changes needed for greater 
safety tends to be sheltered from liability, while the individual 
providers and contractors who cannot make those system changes 
are more exposed to liability.338 

 To create more of a “business case” for safety, one proposed 
solution would involve changing organizational arrangements so 
that hospitals and other healthcare organizations would be the 
primary target of liability.339 Under such “enterprise liability,” all 
individual healthcare providers would be required to become 
associated with a healthcare organization—a hospital, a nursing 
home, a healthcare plan, a private group practice.340 The enterprise 
not only pays malpractice insurance premiums for itself and its 
clinicians but is also responsible for all liability.341 Injured patients 
would no longer be allowed to sue doctors but instead would sue 
the organization.342 In that way, the enterprise would be more 
incentivized to use its powers to make the care it provides safer. 

Other economic counterforces are developing, most notably 
denial-of-payment programs343 by CMS in an effort to further tilt the 
hospital’s balance sheet in favor of safety.344 If too many patients 

 
 336. See PAUL STARR, THE SOCIAL TRANSFORMATION OF AMERICAN MEDICINE 424–27 

(rev. ed. 2017). 
 337. See Thornton, supra note 335, at 313. 
 338. Claudia Dreifus, Doctor Leads Quest for Safer Ways to Care for Patients, N.Y. TIMES 

(March 8, 2010), https://www.nytimes.com/2010/03/09/science/09conv.html. 
 339. Kenneth S. Abraham & Paul C. Weiler, Enterprise Medical Liability and the Evolution 
of the American Health Care System, 108 HARV. L. REV. 381, 398–401 (1994). 
 340. Id. at 427. 
 341. Id. at 427–28. 
 342. Id. at 427. 
 343. The various federal denial-of-payment programs are described in CLOSING 

DEATH’S DOOR, supra note 2, at 165–73. 
 344. CTR. OF MEDICARE & MEDICAID SERVS., CMS IMPROVES PATIENT SAFETY                           

FOR MEDICARE AND MEDICAID BY ADDRESSING NEVER EVENTS (Aug. 4, 2008), 
https://www.cms.gov/newsroom/fact-sheets/cms-improves-patient-safety-medicare-and-
medicaid-addressing-never-events. 



SAKS_TO_PUBLISHER.DOCX  (DO NOT DELETE) 4/22/22  7:33 AM 

2022] MALPRACTICE LIABILITY  257 

suffer “hospital acquired conditions” during their stays, or too many 
discharged patients need to return within thirty days for further 
treatment of the original condition, hospitals lose a percentage of 
their entire annual Medicare and Medicaid payments from CMS.345  

The shift away from individual liability to organizational 
liability could have a dramatic impact on patient safety.346 If the 
patient safety community is correct about organizations and systems 
holding the key to reducing iatrogenic harm, as the focus of 
accountability and liability shift from individual providers to 
organizations, the very same liability system that was having a 
debatable impact on patient safety might begin to have a clearer 
and more powerful impact.  

VIII. CONCLUSION 

After briefly reviewing what is known about the incidence 
and costs of iatrogenic harm and about the behavior of the 
malpractice litigation system, we examined the system’s 
functioning: what it actually does, as an empirical matter, as 
opposed to normative visions of what it ought to do. We concluded 
that the chief function of the tort system generally, and the 
malpractice litigation system specifically, is to prevent future harm. 
That harm-prevention function is not without limits, of course, as 
the literature of the economics of tort law has explicated.347 Given 
how the liability system works and what it in fact does, it has not 
been, and is unlikely to become, a system whose principal purpose 
is compensation or corrective justice, though in particular cases it 
does serve those purposes for some victims of tortious harm. 

If prevention of harm is the chief function of malpractice 
liability, then the next concern is how well it accomplishes that 
purpose. If malpractice liability generates no safety effects, then the 
chief reason for preserving it vanishes and the law needs to find 
better ways to respond to the endless epidemic of iatrogenic harm. 
On the other hand, if liability risk is one of the main things 

 
 345. CTR. OF MEDICARE & MEDICAID SERVS., CMS PROPOSES PAYMENT REFORMS FOR 

INPATIENT HOSPITAL SERVICES IN 2008 (Aug. 13, 2007), https://www.cms.gov/ 
newsroom/press-releases/cms-proposes-payment-reforms-inpatient-hospital-services-2008. 
 346. Abraham & Weiler, supra note 339, at 434. 
 347. See generally, CALABRESI, supra note 175; POSNER, supra note 175; see also Thomas S. 
Ulen, The Economics of Tort Law, 23 LAW & SOC’Y REV. 939, 941–42 (1989) (explaining that 
the negligence standard ignores some dimensions of precaution). 
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preventing the number of iatrogenic deaths and injuries from rising 
even higher than they are, then we should not be eager to abolish 
it, or weaken it further, on inadequate evidence. A recent review of 
the body of empirical research specifically on malpractice liability 
concluded that, “The available findings suggested that greater tort 
liability . . . was not associated with improved quality of care” or 
safety.348 A closer look at the studies underlying the review suggests 
that in a variety of ways the existing body of research does not meet 
the methodological challenges posed by the research question.349 
The question remains open, but a plausible tentative conclusion in 
light of existing evidence is that the safety-effect is greater than zero.  

 Then, using data on the costs of iatrogenic injury and the 
costs of the malpractice liability system, we estimate conservatively 
(because we include only iatrogenic harm occurring in hospitals) 
what would be required for the liability system to be making a cost-
effective contribution to patient safety. This exercise illustrates that 
quite little prevention by the liability system is necessary to justify its 
existence in cost-benefit terms. That conclusion flows from the facts 
that the incidence and economic loss generated by iatrogenic harm 
is so great and the total cost of the liability system is proportionately 
so small.  

Finally, we discussed the likely role of organizations in 
making healthcare safer. We argue that by focusing malpractice 
liability more squarely on organizations, rather than on individual 
caregivers, organizations would be motivated to use their resources 
(meaning not only financial, but managerial, technical, and so on) 
to create healthcare delivery processes in which adverse events were 
less likely to occur. By changing the relationship of liability to 
organizations, and organizations to the caregivers working with 
them, the liability system’s impact and cost-efficiency could grow.  
 

 
 348. Mello et al., supra note 4, at 365. 
 349. Saks & Landsman, supra note 249. 




