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PRIORITIZING THE PUBLIC’S                                  
RIGHT TO KNOW IN A PANDEMIC  

GUNITA SINGH & ADAM A. MARSHALL†† 

I. INTRODUCTION  

ore than a hundred years ago, public officials in the United 
States and abroad sought to downplay the severity of the 1918 

pandemic by limiting and softening information provided to the 
public.1 At a military camp outside Little Rock, the commandant 
stopped releasing the names of the dead as sick soldiers piled up in 
corridors and emergency infirmaries.2 In Des Moines, the city 
attorney warned publishers “that if anything [should] be printed in 
regard to the disease[,] it [should] be confined to simple 
preventative measures—something constructive rather than 
destructive.”3 And in Philadelphia, the public health director 
claimed the situation was on the mend, even as the disease 
increasingly ravaged the city.4 When daily deaths surpassed 200, he 
stated that the “peak of the epidemic has been reached;”5 when that 
number rose to 300, he remarked that the city was at “the high-water 
mark.”6 But he wasn’t even close: the city’s daily death toll later 
crested at more than 750.7 

 

     †† Gunita Singh is a Staff Attorney at the Reporters Committee for Freedom of the 
Press. Adam A. Marshall is a Senior Staff Attorney at the Reporters Committee for Freedom 
of the Press. 
 
 1. See JOHN M. BARRY, THE GREAT INFLUENZA: THE EPIC STORY OF THE DEADLIEST 

PLAGUE IN HISTORY 336 (2004). 
 2.  Id. at 335–36. 
 3.  Id. at 336. 
 4.  See John M. Barry, Pandemics: Avoiding the Mistakes of 1918, 459 NATURE 324, 324 
(2009). 
 5.  Id. 
 6.  Id. 
 7.  Id. 

M 
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 Fast forward to 2020, when New York emerged as an early 
COVID-19 hot spot.8 Over the course of at least five months, 
Governor Andrew Cuomo’s office engaged in a “sustained effort to 
prevent the state’s own health officials . . . from releasing the true 
death toll” in the state’s nursing homes to the public.9 A year later, 
the United States was experiencing one of the most serious and 
deadly surges in COVID-19 infections,10 but as cases skyrocketed, 
the Florida Department of Health altered the way it reported death 
data to the Centers for Disease Control and Prevention—giving the 
appearance of a pandemic in decline.11 As the Miami Herald 
reported, this “artificial decline”—one of “several, unannounced 
changes” to the department’s data methodology over the span of 
the pandemic—made it “difficult to report numbers in a consistent 
and transparent manner that’s easily understood by the public.”12 
History, as it is said, may not repeat itself, but it often rhymes. 

 But the current pandemic (unlike its predecessor)13 has 
demonstrated that the news media play an essential role in acting 
as a check on government during national health emergencies. 
Over the last two years, the news media have been indispensable in 
obtaining, analyzing, and disseminating information that allows 
individuals, families, and communities to better navigate an era 
marked by widespread fear, uncertainty, and misinformation. 
Public records and open meetings laws, which largely emerged in 
the mid-twentieth century, have proven to be crucial tools for 
journalists to gain access to information held by the government—
even when disclosing such information proves inconvenient or 

 
 8.  See German Lopez, Why Some States Became Coronavirus Hot Spots – and                      
Others Haven’t, VOX (Apr. 21, 2020, 2:30 PM), https://www.vox.com/ 
2020/4/21/21224944/coronavirus-hot-spots-covid-new-york-michigan-florida. 
 9.  J. David Goodman et al., Cuomo Aides Spent Months Hiding Nursing Home Death Toll, 
N.Y. TIMES, https://www.nytimes.com/2021/04/28/nyregion/cuomo-aides-nursing-home-
deaths.html (July 14, 2021). 
 10.  See, e.g., Sarah Blaskey et al., Data Change Created ‘‘Artificial Decline’’ in Deaths, MIAMI 

HERALD, Sept. 2, 2021, at 1A. 
 11.  Id. (stating that “Florida death data would have shown an average of 262 daily deaths 
reported to the CDC over the previous week had the health department used its former 
reporting system . . . Instead, the Monday update from Florida showed just 46 ‘new deaths’ 
per day over the previous seven days.”). 
 12.  Id. at 8A. 
13.  See Gillian Brockell, Trump is Ignoring the Lessons of 1918 Flu Pandemic that Killed Millions, 
Historian Says, WASH. POST (Feb. 29, 2020), https://www.washingtonpost.com 
/history/2020/02/29/1918-flu-coronavirus-trump. 
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embarrassing.14 As such, the federal Freedom of Information Act 
(“FOIA”), for instance, has been called a “structural necessity in a 
real democracy.”15 

 This Article focuses on the evolution of pandemic-related 
restrictions related to providing government records to the public, 
chronicling how and when those restrictions have persisted, 
morphed, and disappeared, and what range of effects these 
operational states have had on the public’s right to know. It also 
updates the authors’ prior research that focused on the initial stages 
of the pandemic,16 showing that as communities across the nation 
obtained access to highly effective vaccines and states’ emergency 
declarations have steadily lifted, the transparency landscape is 
brighter than in months past. But compliance with public records 
laws at both the state and federal levels continues to be influenced 
by the pandemic, especially with respect to delays in processing 
requests for records. Using case studies of individual cities, states, 
and court cases, this article seeks to paint a picture of how access to 
government documents has fared at various junctures over the past 
two years. 

 Finally, in a society constantly rocked by crises, whether with 
respect to public health, climate change, or civil unrest, this article 
ends with a call to action that places the principles of transparency 
and open government at the forefront of any response to a given 
emergency—rather than being relegated to the sidelines. 

I.  CONTINUED ENCUMBRANCES ON OPEN GOVERNMENT AS 

“NORMALCY” RESUMES 

 As of late 2021, the United States’ transparency landscape is 
significantly brighter than during the beginning of the pandemic. 
When modifications to public records laws were at their peak in 
2020, one or more of the following laws or policies were present in 
over two-thirds of U.S. states plus the District of Columbia: 
 

• State legislative bodies voted to modify or suspend 
portions of their public records laws; 

 
 14.  See Open Records and Open Meeting Laws, JUSTIA, https://www.justia.com/ 
administrative-law/open-record-meeting-laws (last visited Jan. 28, 2022). 
 15.  Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 172 (2004). 
 16.  Adam A. Marshall & Gunita Singh, Access to Public Records and the Role of the News 
Media in Providing Information About COVID-19, 11 J. NAT’L SEC. L. & POL’Y 199 (2020). 
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• Governors issued proclamations or executive orders to 
suspend public records laws or portions thereof; and 
 

• Specific agencies or municipalities restricted access to 
public records.17 
 

 Today, fewer than half of U.S. states are exhibiting one or 
more of these characteristics, a marked improvement.18 At the time 
of this writing, at least twelve states fall within one or more of these 
categories, a decrease that takes into account the lifting of executive 
orders that had removed or tolled statutory deadlines for 
responding to requests, as in Connecticut, Maryland, and Michigan, 
and the lifting of states of emergencies which served as the basis for 
suspensions of public records laws, as in Delaware.19 

 Jurisdictions where modifications are still in place or delays 
are still reported at the time of this writing include California, 
Florida, Georgia, Idaho, Massachusetts, New York, Oregon, and 
Washington, where individual agencies and municipalities are still 
citing processing delays due to the pandemic.20 Additionally, in the 
District of Columbia, legislation that permitted processing 
extensions of up to forty-five days, while having expired on October 
27, 2021, is still causing delays that are expected to persist through 
early 2022.21 Furthermore, in the spring of 2021, Hawaii’s Office of 
Information Policy “portend[ed] a . . . situation in which requesters 
may wait for many years before [public records administrative] 
appeals can be resolved” due to the suspension of the Uniform 
Information Practices Act’s deadlines.22 In Kentucky, even though 
the state’s Attorney General stated that the statute’s original 
deadlines control as of June 29, 2021, agencies are still citing to 

 
 17.  Id. at 203–04. 
 18.  See Public Records and Open Meetings Measures Related to COVID-19, REPS. COMM. FOR 

FREEDOM OF THE PRESS, https://bit.ly/3jUQpKZ (last visited Sept. 8, 2021). 
 19.  Id. 
 20.  Id. 
 21.  See Niquelle M. Allen, Post-Public Health Emergency Guidance for FOIA Officers, D.C. 
OFF. OF OPEN GOV’T (Oct. 14, 2021), https://www.open-dc.gov/documents/post-public-
health-emergency-guidance-foia-officers; D.C. FREEDOM OF INFO. ACT PUB. ACCESS PORTAL, 
https://foia-dc.gov (last visited Jan. 29, 2022). 
 22.  Testimony on S.B. No. 134, S.D. 1 Relating to Emergency Powers: Hearing Before the H. 
Comm. on Pandemic & Disaster Preparedness, 5 (Haw. 2021) (statement of Cheryl Kakazu     
Park, Director, Office of Information Practices), https://www.capitol.hawaii.gov/ 
Session2021/Testimony/SB134_SD1_TESTIMONY_PDP_03-16-21_.PDF. 
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legislative changes which had extended those deadlines.23 Finally, 
in Rhode Island, inspection of public records remains “at the[] 
discretion” of the agency.24 

 Despite states and localities easing or lifting restrictions on 
the processing of requests for government records, the ripple 
effects from those measures persist. In particular, the backlogs 
generated by government bodies’ decisions to suspend compliance 
with public records statutes became formidable. In Texas, the 
Dallas Independent School District suspended all records requests 
for seven months, despite the fact that district staff likely could have 
processed requests for electronic records while working from 
home.25 When staff returned to in-person work on October 7, 2020, 
the school district had a backlog of over 400 records requests.26 In 
Washington, D.C., the D.C. Council passed the “COVID-19 
Response Emergency Amendment Act of 2020” in March 2020 to 
allow local agencies to refuse to process D.C. FOIA requests during 
“days of a COVID-19 closure.”27 While the Council voted in late 2020 
to reinstate the law’s processing deadlines for 2021, the backlog of 
unanswered FOIA requests had skyrocketed in the interim.28 
According to data obtained by the D.C. Open Government 
Coalition, the backlog from March to September 2020 grew to 
approximately 2000 unanswered requests—“double the level” from 
the previous year.29 

 Even after the termination of a temporary pause or 
suspension of a state public records law, some government agencies 

 
 23.  Compare How Do I Request Public Records, KY. STATE POLICE (Nov. 19, 2021, 11:52 
AM), https://perma.cc/4GNB-82UY, with DANIEL CAMERON, OFF. OF THE ATT’Y GEN., THE 

KENTUCKY OPEN RECORDS & OPEN MEETINGS ACTS: A GUIDE FOR THE PUBLIC AND            

PUBLIC AGENCIES 1, 27–28 (2021), https://ag.ky.gov/Documents/2021%20%20-
%20Open%20Records% 20Open%20Meetings%20Guide.pdf. 
 24.  GOVERNOR DANIEL J. MCKEE, ONE HUNDRED AND SEVENTY-FIFTH SUPPLEMENTAL 

EMERGENCY DECLARATION — PUBLIC MEETINGS AND PUBLIC RECORDS REQUESTS 1, 3 
(2021). 
 25.  David A. Lieb, Governments Delay Access to Public Records During Pandemic, 
ASSOCIATED PRESS (Mar. 14, 2021), https://apnews.com/article/business-legislature-
health-coronavirus-pandemic-laws-9afc47c83c7678cc3dffcebde84fc94a. 
 26.  Id. 
 27.  COVID-19 Response Emergency Amendment Act of 2020, D.C. Act 23-247 
(2020). 
 28.  See Fritz Mulhauser, D.C. Council Votes to Restore FOIA Processing Deadlines in the New 
Year – But Backlog Could Last to March, DC OPEN GOV’T COAL.: BLOG POSTS, 
https://dcogc.org/blog/d-c-council-votes-to-restore-foia-processing-deadlines-in-the-new-
year-but-backlog-could-last-to-march (Dec. 3, 2020). 
 29.  Id. 
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persisted in citing such temporary measures to delay providing 
records. In New Jersey, for example, the legislature amended the 
state’s Open Public Records Act (“OPRA”) to strike its statutory 
time limits for responding to requests but only in the case of an 
active state of emergency.30 While New Jersey’s COVID-19 Public 
Health Emergency was lifted on June 4, 2021,31 state agencies 
continued to automatically invoke the COVID-19 pandemic as a 
means to delay processing OPRA requests.32 Similarly, in Kentucky, 
the legislature passed Senate Bill 150, which lengthened the 
amount of time that agencies have to respond to requests under the 
Kentucky Open Records Act during the declared state of 
emergency.33 In 2021, when the legislature attempted to terminate 
the state of emergency by June 28, 2021,34 it led to “confusion” 
regarding the continued impact of S.B. 150 on public records 
processing, prompting the Kentucky Attorney General to issue 
guidance explaining that the normal statutory provisions of the 
Open Records Act once again control.35 Such instances tend to 
confirm the predictions from some open government advocates 
that new “policies that ‘harm the free flow of information’” imposed 
during the public health crisis “are ‘going to be much harder to 
undo when the crisis starts winding down.’”36 

 While filing a lawsuit usually forces an agency dragging its 
feet into action, even litigation has not guaranteed positive results 
during the pandemic. Consider the experience of the Philadelphia 
Inquirer and its reporter, Samantha Melamed, who sought records 
from the Philadelphia Police Department in July of 2020, reflecting 
the names of police officers the department had terminated from 
duty that year.37 The Inquirer submitted its Pennsylvania Right to 

 
 30.  N.J. Leg., A3849, 219th Leg. (N.J. 2020). 
 31.  GOVERNOR PHILIP D. MURPHY, EXEC. ORD. NO. 244 (2021). 
 32.  See, e.g., @CJGriffinEsq, TWITTER (July 8, 2021, 10:50 AM), https://perma.cc 
/P9AQ-CMB7. 
 33.  S.B. 150, 2020 Reg. Sess. (Ky. 2020). 
 34.  H.R.J. Res. 77, 2021 Reg. Sess. (Ky. 2021). H.R.J. Res. 77 was litigated in the courts 
when Governor Beshear challenged the constitutionality of the legislation as an 
infringement on executive authority. See Cameron v. Beshear, 628 S.W.3d 61, 66 (Ky. 2021). 
 35.  CAMERON, supra note 23, at 3. 
 36.  Hannah Gaskill, Some State Agencies Pause Access to Public Information During COVID-
19 Pandemic, MD. MATTERS (May 6, 2020), https://www.marylandmatters.org/2020 
/05/06/some-state-agencies-pause-access-to-public-information-during-covid-19-
pandemic. 
 37.  Certified Record at OOR Exhibit 1, Melamed v. Phila. Police Dep’t, No. 01744 
(Ct. of C.P. of Phila. Cnty. Apr. 1, 2021). Co-author Gunita Singh is co-counsel in this case. 
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Know Law (“RTKL”) request against a backdrop of daily protests in 
Philadelphia and neighboring cities in support of racial justice and 
police accountability following the murder of George Floyd by 
police officer Derek Chauvin in Minneapolis, Minnesota.38 

 After submission of the request, Melamed was informed by 
the Philadelphia Police Department that RTKL deadlines were 
suspended “as part of the City’s plan to assure the continuity of 
operations and best meet the needs of the citizens of Philadelphia 
during the period of emergency declarations” that emerged during 
the pandemic39—an action which Pennsylvania’s Office of Open 
Records (“OOR”) argued poses a “danger of having a court review 
their actions at a later day and sanction them for bad faith.”40 In her 
appeal to the OOR, Melamed explained that the fulfillment of the 
request 

is a time-sensitive matter, as it is the City’s position 
that those dismissals are no longer public once a 
fired officer has appealed or entered 
arbitration . . . Additionally, as the past months of 
protests over police misconduct and brutality, 
along with numerous officers being fired or 
criminally charged, have shown us, this is a matter 
of profound public interest[.]41 

 Five months later, the OOR determined that the requested 
records were exempt from disclosure, at which point the Inquirer 
and Melamed sought judicial review.42 But just before the 
Department’s legal brief was due to the court—and nearly one year 
after submission of the records request—the Department lamented 
it still needed more time to defend its denial of access citing “various 
priority public safety operations” and that operating at “staggered, 
half-capacity rotation in the office” had made it “challenging to 

 
 38.  See, e.g., Emma Lee & Kimberly Paynter, Photo Essay: Protests Continue in Philadelphia 
While Suburbs Join the Call for Police Reform, WHYY (June 9, 2020), https://whyy.org/ 
articles/photo-essay-a-week-of-protests-shake-philadelphia-after-george-floyd-killing. 
 39.  Certified Record at OOR Exhibit 4, Melamed, No. 01744. 
 40.  Joe Hernandez, COVID-19 Slows Access to Government Records in Pa. and N.J., WHYY 
(Apr. 14, 2020), https://whyy.org/articles/covid-19-slows-access-to-government-records-in-
pa-and-n-j. 
 41.  Notice of Appeal at Exhibit F, Melamed, No. 01744 (Dec. 29, 2020) (Ms. 
Melamed’s administrative appeal was filed on July 23, 2020). 
 42.  Id. at Exhibit A, 1, 7. 
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collect evidence and secure signatures of necessary affiants from the 
Philadelphia Police Department.”43 According to Melamed, these 
“repeated requests for delays, now a part of almost every Right to 
Know request involving certain agencies, have become a means to 
render legislated deadlines meaningless and to prevent the law 
from enforcing the timely transparency it was designed to ensure.”44 
As of the writing of this article, the case is still pending without 
resolution. 

 It is also not just government officials that are seeking to 
curtail access to information about the pandemic. In Wisconsin 
Manufacturers and Commerce v. Evers, a Wisconsin public records case, 
news media had filed records requests with the Wisconsin 
Department of Public Health Services seeking documents about 
state businesses with outbreaks of COVID-19.45 The department 
intended to release records containing the names of businesses 
employing at least twenty-five people, where at least two employees 
tested positive for COVID-19 or had close contacts that were 
investigated by contact tracers.46 However, industry groups, 
including Wisconsin Manufacturers & Commerce, filed suit to bar 
the release of those records.47 Among their reasons for attempting 
to block disclosure was the claim that disclosure would “sow a scarlet 
‘C’” on businesses, causing “irreparable” economic harm.48 

 A coalition of news media groups participated as amici in 
the case and argued that “[a]ccess to public records that 
communicate the scope of the coronavirus pandemic’s toll on local 
communities—including on local businesses—will educate and 
inform Wisconsinites as they make decisions about daily life during 
the pandemic, and evaluate the performance of government 
officials in response to the novel coronavirus.”49 Fortunately, the 
Wisconsin Court of Appeals held that the industry groups’ suit was 
 
 43.  Motion for Extraordinary Relief, Melamed, No. 01744 (May 27, 2021). 
 44.  E-mail from Samantha Melamed, Rep., The Phila. Inquirer (Nov. 17, 2021) (on 
file with author). 
 45.  Wis. Mfrs. & Commerce v. Evers, 960 N.W.2d 442, 448 (Wis. Ct. App. 2021). 
 46.  First Amended Complaint at 2, Wis. Mfrs. & Commerce v. Evers, 960 N.W.2d 442 
(Wis. Ct. App. 2020) (No. 20-cv-1389). 
 47.  Id. 
 48.  Plaintiffs Brief in Support of Motion for Ex Parte TRO and Temporary Injunction 
at 2, 14, Wis. Mfrs. & Commerce v. Evers, 960 N.W.2d 442 (Wis. Ct. App. 2020) (No. 20-cv-
1389). 
 49.  Brief of Amici Curiae Reps. Comm. for Freedom of the Press and 6 Media Orgs. 
In Supp. of Intervenor-Defendant at 7, Wis. Mfrs. & Commerce v. Evers, 960 N.W.2d 442 
(Wis. Ct. App. 2020) (No. 20-cv-1389). 



44191-w
lp_12-2 S

heet N
o. 7 S

ide A
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 7 Side A      04/28/2022   10:48:24

C M

Y K

2022] PRIORITIZING THE PUBLIC’S RIGHT TO KNOW 197 

unfounded under the law and noted the impropriety of a suit that 
“urge[d the] court to disregard . . . the legislature’s express policy 
in favor of the presumption that all governmental records are open 
to the public.”50 The case is now before the Wisconsin Supreme 
Court.51 

II. FLUX, ADAPTATION, AND “THE NEW REALITY” 

At the outset of the pandemic, it quickly became obvious 
that responses to records requests would, like many—if not most—
aspects of life, be affected for some time. In recognition of the 
difficulties faced by government officials suddenly working from 
home or in new conditions, the Reporters Committee for Freedom 
of the Press published a list of best practices emphasizing the 
importance of “[m]utual communication and flexibility between 
requesters and responding agencies.”52 Two years later, examples of 
adaptation abound—and what was once abnormal is now our new 
daily life.53 Thus, the public can and should expect government 
functionality to be restored: As the Baltimore Sun Editorial Board has 
written, it’s time “to fully adapt to the new reality. Just as residents 
had to resume paying taxes and state emissions inspections have 
opened, it’s time that agencies resume filling public information 
requests at a reasonable rate.”54 

 Fortunately, many states and localities have opted to do 
precisely that. In contrast to the enduring delays that continue to 
impede the public’s right to know in certain states, requesters in 
other jurisdictions are now hardly—if at all—affected by the 
pandemic’s reach. For instance, in mid-2020, the City of Santa Cruz 
informed requesters that “response times for public records act 

 
 50.  Wis. Mfrs. & Commerce, 960 N.W.2d at 459. 
 51.  Wisconsin Supreme Court Table of Pending Cases, WIS. CT. SYS. 1, 2, 14 (Oct. 27, 2021), 
https://www.wicourts.gov/sc/sccase/DisplayDocument.pdf?content=pdf&seqNo =447452. 
 52.  Press Freedom and Government Transparency during COVID-19, REPS. COMM. FOR 

FREEDOM OF THE PRESS, https://www.rcfp.org/resources/covid-19/#open-meetings-and-
public-records (last visited Nov. 19, 2021). 
 53.  See, e.g., Stephanie Rapp-Tully, How Federal Agencies Will Proceed With Hybrid 
Workplaces, BLOOMBERG L. (July 8, 2021, 4:01 AM), https://news.bloomberglaw.com/us-
law-week/how-federal-agencies-will-proceed-with-hybrid-workplaces. 
 54.  Baltimore Sun Editorial Board, COVID-19 No Longer an Excuse for Delayed Public 
Information Requests, BALT. SUN (Nov. 9, 2020, 5:39 AM), https://www.baltimoresun.com/ 
opinion/editorial/bs-ed-1109-public-information-request-delays-20201109-
tmeizxsjcfb2bjr7ybtbhx32s4-story.html. 
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requests during this closure will be delayed,”55 but at the time of this 
writing, the city is not reporting any pandemic-related delays.56 
Similarly, the City of Pittsburgh initially notified the public that it 
was “suspending the deadlines of all pending and incoming 
[Pennsylvania] Right-to-Know Law requests” through at least 
January 2021.57 However, committing to “updat[ing that] notice as 
the COVID 19 situation changes,”58 the city is no longer reporting 
pandemic-induced delays.59 

 In Illinois, the Public Access Bureau—the government body 
charged with resolving disputes about agencies’ compliance with 
the state’s Freedom of Information Act—transitioned to online 
trainings and hosted ten remote sessions in 2020 that were attended 
by more than 800 people.60 The Illinois Attorney General, in 
announcing the bureau’s access accomplishments in spite of the 
public health crisis, noted that the “pandemic has brought 
uncertainty to so many aspects of daily life, and it is important that 
uncertainty not extend to government operations.”61 That is why 
the Public Access Bureau “will continue to examine ways to increase 
the number of trainings held across the state, in addition to creating 
programs tailored for specific units of government and public 
bodies that are interested in promoting transparency and openness 
in government.”62 These real-time adaptations reflect the ability of 
governments to acclimate to a new reality ushered in by the public 
health crisis. 

 The judiciary has also stepped in, in some cases, to ensure 
that government entities comply with their statutory mandates to 
produce public records. In the spring of 2020, the American 
 
 55.  Public Records Request, CITY OF SANTA CRUZ, https://perma.cc/FCY7-VWPF (last 
visited June 1, 2020). 
 56.  Compare id., with Public Records Request, CITY OF SANTA CRUZ, 
https://www.cityofsantacruz.com/government/city-departments/city-clerk/public-
records-request (last visited Aug. 25, 2021). 
 57.  Right to Know Policy, CITY OF PITTSBURGH, https://perma.cc/ECJ7-WYMH (last 
visited June 4, 2020). 
 58.  Id. 
 59.  Compare id., with Right to Know Policy, CITY OF PITTSBURGH, 
https://pittsburghpa.gov/law/right-to-know (last visited Aug. 15, 2021). 
 60.  Attorney General Raoul Issues 2020 Public Access Report During Sunshine Week, OFF. OF 

THE ILL. ATT’Y GEN. (Mar. 17, 2021), https://illinoisattorneygeneral.gov 
/pressroom/2021_03/20210317.html. 
 61.  Id. 
 62.  OFF. OF THE ILL. ATT’Y GEN., PUBLIC ACCESS COUNSELOR ANNUAL REPORT: AN 

OVERVIEW OF 2020 1, 5 (Mar. 2021), https://foiapac.ilag.gov/content/pdf/2020_Public_ 
Access_ Counselor_Report.pdf. 
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Immigration Council sued the Department of Homeland Security 
when it failed to timely disclose records related to Immigration and 
Customs Enforcement’s (“ICE”) pandemic response plans.63 The 
Department informed the Council that it was “unable to estimate”64 
when it would be able to complete its review and production of the 
approximately 800 pages of records it identified as responsive (a 
volume of records that any FOIA practitioner would consider 
exceedingly manageable). As a result, the Council sought injunctive 
relief, noting that accessing these records promptly was “critical to 
ensuring [it] can provide information to the public, including 
attorneys, advocates and policymakers, for the purpose of helping 
to secure the release of at-risk individuals[;]” to “understand the 
care . . . available to those who remain detained[;]” and “to help 
ensure public accountability over ICE’s response to the 
pandemic.”65 

 In July of 2020—at the time the court ruled on the Council’s 
motion for injunctive relief—at least two immigrant detainees had 
died of COVID-19 in ICE custody.66 Fortunately, the court ruled 
that since the FOIA request at issue “concern[ed] a serious and 
time-sensitive matter,” the Council was “entitled to an order 
requiring Defendants to process and produce responsive 
documents on a more expeditious timeline.”67 Perhaps most 
critically, when confronted with the agencies’ attempts “to 
downplay the urgency of” the Council’s request by asserting it could 
not “point to any concrete deadline by which it needs the records 
because the COVID-19 pandemic continues,” the court emphasized 
that “the fact that the COVID-19 pandemic is an ongoing public 
health crisis only bolsters Plaintiff’s claim of irreparable harm” 
flowing from delayed disclosure.68 

 In another federal case, the Federal Bureau of Investigation 
(“FBI”) (known for its abrupt and complete shuttering of its online 
FOIA portal at the outset of the pandemic)69 insisted in January and 
February of 2021 that its records management division could only 

 
 63.  Am. Immigr. Council v. Dep’t of Homeland Sec., 470 F. Supp. 3d 32, 34 (D.D.C. 
2020). 
 64.  Id. at 35. 
 65.  Id. 
 66.  Id. at 36 (citation omitted). 
 67.  Id. at 37. 
 68.  Id. at 38 (emphasis added). 
 69.  Marshall & Singh, supra note 16, at 202. 



44191-w
lp_12-2 S

heet N
o. 8 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 8 Side B      04/28/2022   10:48:24

C M

Y K

200                 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 
 

process audio files at a rate of just fifteen minutes per month, 
purportedly due to pandemic-related complications.70 In that case, 
a documentary film production company was seeking audio records 
in conjunction with a documentary film scheduled to premiere 
soon thereafter.71 Judge Tanya Chutkan, unwilling to accept the 
extent to which the FBI claimed its hands were tied as a result of the 
pandemic, referred to the agency’s claims about processing rates as 
“startling” and “difficult to believe,”72 and ordered the FBI to 
process the two hours of audio requested by the filmmakers within 
nineteen days,73 which they were able to incorporate into their 
documentary film in time for its worldwide premiere.74 

 State courts have also taken action. Consider one Ohio court 
that oversaw a public records case in which a requester sought 
records about a claim by a public official that 68% of recycled 
materials in Cleveland, Ohio are contaminated and have to be sent 
to landfills.75 Over two months lapsed from the time of the request 
to the first release of records, and over four months lapsed from 
submission of the request to the completion of the records 
production—a delay violative of the Ohio Public Records Law.76 
Although the court “acknowledge[d] the difficulties caused by the 
pandemic and the [government’s] efforts to provide the records,” 
the court ultimately ruled that the records were not provided 
“within a reasonable time” and ordered an award of $1000 in 
statutory damages to the requester.77 

 These transparency triumphs—both those that stem from 
government adaptation and those where courts forced compliance 
with the law—show that even as the present public health crisis 
 
 70.  First Joint Status Report at 2–3, Codebreaker Films LLC v. Fed. Bureau of 
Investigation, No. 1:20-cv-02776 -TSC (D.D.C. Jan. 5, 2021). The authors are co-counsel in 
this case. 
 71.  Complaint, Codebreaker Films LLC v. Fed. Bureau of Investigation, No. 1:20-cv-
02776-TSC (D.D.C. Sept. 30, 2020). 
 72.  Transcript of Telephone Conference at 5–6, Codebreaker Films LLC v. Fed. 
Bureau of Investigation, No. 1:20-cv-02776-TSC (D.D.C. Feb. 10, 2021). 
 73.  Minute Order, Codebreaker Films LLC v. Fed. Bureau of Investigation, No. 1:20-
cv-02776-TSC (D.D.C. Feb. 10, 2021). 
 74.  See, e.g., Charles Davis, A New Documentary Reveals the FBI Interrogation of Imprisoned 
Whistleblower Reality Winner. ‘‘I Cried Through Most of It,’’ Her Mother Told Insider, BUS. INSIDER 
(Mar. 15, 2021, 2:55 PM), https://www.businessinsider.com/united-states-vs-reality-winner-
documentary-fbi-interrogation-2021-3. 
 75.  State ex rel. Schumann v. Cleveland, No. 109776, 2020 WL 6075863, at *1–2 (Ohio 
Ct. App. Oct. 9, 2020). 
 76.  Id. at *2. 
 77.  Id. 
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persists, the fundamentals of open government can and must 
endure. Because the need for timely and accurate information is at 
its apex in times of crisis and uncertainty, honoring the public’s 
right to know through comprehensive, swift information sharing is 
a critically important component to an effective pandemic response 
plan. Indeed, as the next section explores, any effort to ameliorate 
a period of emergency or uncertainty should prioritize 
transparency. 

III. THE IMPORTANCE—AND URGENCY—OF TRANSPARENCY IN 

TIMES OF CRISIS 

 As COVID-19 has progressed and the Delta and Omicron 
variants entered the scene, it has become ever-clearer that a 
stronger, more coordinated response to the pandemic has been 
hampered by a lack of rapid, accurate information sharing.78 
Recently, the Washington Post noted a “growing frustration” with the 
U.S. government’s “slow and siloed approach to sharing data, which 
prevented officials across the government from getting real-time 
information about how the delta variant was bearing down on the 
United States and behaving with greater ferocity than earlier 
variants—an information gap th[at] stymied the response.”79 While 
accurate and timely intergovernmental information sharing should 
certainly be a priority, governments must also prioritize the 
distribution of information to the public. 

 As an initial matter, public transparency during a crisis can 
have important positive effects on outcomes. Writing about the 
failure of governments to acknowledge the seriousness of the 1918 
pandemic, Professor John M. Barry notes that their “[l]ies and 
silence cost authority figures credibility and trust.”80 In any health 
crisis, he writes, credibility and trust are necessary for effective 
adherence to government recommendations.81 Indeed, the United 
Nations Committee on Economic, Social, and Cultural Rights has 

 
 78.  Marshall & Singh, supra note 16, at 209–10 (exploring how “[i]n some cases, the 
work of the news media is filling vast information voids in jurisdictions where there is a 
dearth of information related to the virus and COVID-19”); see also Yasmeen Abutaleb & 
Lena H. Sun, How CDC Data Problems Put the U.S. Behind on the Delta Variant, WASH. POST 
(Aug. 19, 2021, 1:24 PM), https://www.washingtonpost.com/health/2021/08/18/cdc-
data-delay-delta-variant. 
 79.  Abutaleb & Sun, supra note 78. 
 80.  Barry, supra note 4, at 324. 
 81.  See id. 
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specifically noted that “[a]ccurate and accessible information about 
the pandemic is essential both to reduce the risk of transmission of 
the virus and to protect the population against dangerous 
disinformation.”82 No matter the century, trust depends on truth-
telling.83 

 A failure of transparency during a crisis also risks damage to 
the legitimacy of government itself. Consider, for example, the 
many states and local government bodies across the country that 
determined fulfilling records requests was “nonessential” during 
the pandemic, and thus refused to comply or delayed responding. 
In Nevada, the Department of Public Safety determined that it 
could not comply with a Las Vegas Review-Journal request for 
records because it had deemed compliance with the public records 
law “nonessential.”84 And in Fresno, California, city Ordinance No. 
2020-010 construed California Public Records Act compliance as a 
“non-essential city service.”85 

 While responding to records requests is certainly different 
from the efforts of frontline health workers, it does not follow that 
transparency is not “essential” in a democratic society. This 
principle was recognized in Virginia, whose attorney general has 
specifically commented on whether localities may modify or 
indefinitely extend time limits for responding to records requests 
made pursuant to the Virginia Freedom of Information Act; in stark 
contrast to actions taken in Nevada and California, supra, Attorney 
General Herring emphasized that localities in Virginia possess no 
“general power to determine whether statutory directives imposed 
by the General Assembly constitute ‘essential’ or ‘non-essential’ 
functions, and then, on that basis, to suspend compliance with 
directives of state law that the locality deems ‘non-essential.’”86 
Indeed, it is precisely during moments of crisis that it is especially 
important for the public, as the source of governmental legitimacy, 

 
 82.  U.N., Econ. & Soc. Council, Comm. On Econ., Soc., and Cultural Rights, 
Statement on the Coronavirus Disease (COVID-19) Pandemic and Economic, Social, and 
Cultural Rights, U.N. Doc. E/C.12/1 (2020). 
 83.  See id. 
 84.  Editorial: Transparency Essential During Coronavirus Pandemic, L.V. REV.-J.                  
(May 2, 2020, 9:45 PM), https://www.reviewjournal.com/opinion/editorials/editorial-
transparency-essential-during-coronavirus-pandemic-2020141. 
 85.  FRESNO, CAL., MUN. CODE AND CHARTER ch. 2 art. 5, § 2-514 (2020). 
 86.  Letter from Mark R. Herring, Att’y Gen., Commonwealth of Va., to Sally Hudson, 
Member, Va. House of Delegates (Oct. 5, 2020) (on file with Virginia Office of the Attorney 
General), https://www.oag.state.va.us/files/Opinions/2020/20-043-Hudson-issued.pdf. 
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to be informed as to how government officials are responding. As 
summarized by the Baltimore Sun Editorial Board: “If anything we 
need transparency now more than ever as the pandemic means 
government business is being conducted in nontraditional ways, 
such as through Zoom meetings and emergency spending without 
the normal checks and balances.”87 

 That sentiment is also reflected in the efforts by some New 
Jersey legislators to open up additional records generated pursuant 
to the state’s Emergency Health Powers Act.88 In introducing the 
legislation, Senator Loretta Weinberg noted that “[i]t is in 
uncertain times when transparency is most important[.]”89 That is 
because “[w]hen the public is frightened, unsure and wondering 
why the people in power have decided on a particular course of 
action, open records and transparency builds faith in our 
institutions and public trust in our choices. Emergencies are not the 
time for darkness because darkness breeds skepticism, suspicion 
and mistrust[.]”90 

 The coming decades will undoubtedly see additional and 
potentially even more disruptive crises. In a climate (both physical 
and metaphorical) marked by increasing complexity and 
uncertainty, it is almost guaranteed that political, ecological, social, 
epidemiological, and other events will require governments to 
increasingly operate in “crisis” mode. Climate change, for example, 
will increase the severity and frequency of disruptive weather. In 
2021, the City of New Orleans cited “the emergency situation” 
resulting from Hurricane Ida as a basis to delay responses to 
requests for public records.91 It cannot be that the laws that form 
the basis for our democratic society are jettisoned every time there is 
an emergency. 

 Government agencies at all levels should take proactive 
measures to ensure that transparency laws, including public records 
and open meetings laws, are complied with in future crises. Based 

 
 87.  Baltimore Sun Editorial Board, supra note 54. 
 88.  See S.R. 2751, 219th Leg. (N.J. 2020). 
 89.  Weinberg-Vitale Announce Bill to Increase Government Transparency During COVID-19 
Crisis, INSIDERNJ (July 27, 2020, 3:22 PM), https://www.insidernj.com/press-
release/weinberg-vitale-announce-bill-increase-government-transparency-covid-19-crisis. 
 90.  Id. 
 91.  See, e.g., City Of New Orleans Public Record Requests, CITY OF NEW ORLEANS, 
https://perma.cc/RPL9-E6VY (last visited Feb. 5, 2021). 
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on the experiences of journalists and the public during the COVID-
19 pandemic, we recommend that governments:   

 
• Establish procedures for proactively releasing records 

during a public emergency that relate to the subject 
matter of the emergency, including information about 
the cause of the emergency and the government’s 
response; 
 

• Modernize record systems to ensure remote access to 
government records (and backups) wherever possible 
for government employees who are working from 
home or alternative locations; 
 

• Provide government employees with the tools and 
resources to continue responding to records requests 
even if working remotely; and 
 

• Ensure technological solutions are in place for public 
viewing and participation in government meetings. 

 
 It is also essential that public officials and agency leadership 

make clear to their workforces that transparency is a priority. No 
matter how good the rules, policies, or procedures that are put into 
place, government employees also need to hear that responding to 
records requests and ensuring access to meetings is important. 
Affirmative direction that transparency is part and parcel of the 
response to a crisis will help ensure that the law is followed. 

 In 1918, Chicago’s director of public health stated that “[i]t 
is our job to keep people from fear. Worry kills more than the 
disease.”92 We should ensure that such paternalistic beliefs have no 
place in the twenty-first century. Transparency should be part of the 
initial response plan to an emergency, not an afterthought. By 
establishing policies and procedures before a crisis emerges, 
governments can protect the public’s right to know in future 
pandemics and beyond. 

 
 

 
 92.  Barry, supra note 4, at 324. 
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I. INTRODUCTION 

he law’s conventional response to iatrogenic1 death and injury 
is much like its response to other causes of accidental harm: 

tort liability. Whether that response accomplishes what it needs to 
in order to serve society adequately has been a matter of uncertainty 
and debate.2 

The debate is of no small importance. Medical error is the 
leading cause of accidental death and injury in the United States, 
exceeding all other causes combined, with enormous costs 
externalized onto victims, insurers, and taxpayers.3 

A recent review of empirical studies concerning the effects 
of malpractice liability concluded that, “[t]he available findings 
suggested that greater tort liability . . . was not associated with 
improved quality of care” or safety.4 If more liability does not 
enhance safety, then one might argue that less liability will not 
diminish safety—and that perhaps no harm would result from 
abolishing it altogether. 

If malpractice litigation is, indeed, a weak device for 
promoting patient safety, it has been made weaker by decades of 
malpractice liability “reform.”5 Those changes in state laws have 
made plaintiffs’ claims more difficult to bring, litigate, win, or 
recover full damages for.6 Over the past several decades, the 
number of malpractice claims nationally has been cut by nearly two-
thirds.7 

 1. “Iatrogenic” harm is injury or illness caused by medical examination or treatment. 
Iatrogenic, DICTIONARY.COM, https://www.dictionary.com/browse/iatrogenic (last 
visited Feb. 4, 2022). 
 2. See MICHAEL J. SAKS & STEPHAN LANDSMAN, CLOSING DEATH’S DOOR: LEGAL 

INNOVATIONS TO END THE EPIDEMIC OF HEALTHCARE HARM 120–23 (2021) [hereinafter 
CLOSING DEATH’S DOOR]. 
 3. See Accidental or Unintentional Injuries, CDC (Jan. 24, 2022), https://www.cdc.gov/ 
nchs/fastats/accidental-injury.htm. 
 4. Michelle M. Mello et al., Malpractice Liability and Health Care Quality: A Review, 323 
J. AM. MED. ASS’N 352, 365 (2020). 
 5. See Zenon Zabinski & Bernard S. Black, The Deterrent Effect of Tort Law: Evidence from 
Medical Malpractice Reform 31 (NW. Univ. L. & Econ. Research Paper 13-09), 
http://dx.doi.org/10.2139/ssrn.2161362. 
 6. Id. 
 7. Myungho Paik et al., The Receding Tide of Medical Malpractice Litigation: Part 1–
National Trends, 10 J. EMPIRICAL LEGAL STUD. 612, 616-17 (2013); see also Allen Kachalia & 
Michelle M. Mello, New Directions in Medical Liability Reform, 364 NEW ENG. J. MED. 1564, 
1568 (2011) (reviewing studies of the effects of reforms and finding the one with the 
greatest impact to be caps on damages, which produces “substantial savings” on payments 

T 
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The purpose of this article is to explore more carefully the 
question of whether malpractice liability is failing to achieve its 
central function or functions and, therefore, whether radically 
reforming, dismantling, or replacing it with something else would 
be a sensible step for society.8 We begin, in Part II, by summarizing 
what is known about the problem of iatrogenic harm. Part III 
outlines what is known from empirical evidence about the behavior 
of the malpractice litigation system. With those sections as 
background, Part IV argues that any assessment of the tort system, 
and what might reform or replace it, must be guided by an 
understanding of the actual functions of the system—that is, by 
looking at what the system does to infer what its function is, rather 
than by theoretical arguments about what purpose or purposes it 
ought to be serving. We conclude that prevention of future harm is 
the principal function of the malpractice liability system, which 
leads to a review in Part V of research on the extent to which tort 
liability in general, and malpractice liability in particular, succeed 
in preventing future harm. Part VI addresses a necessary 
complementary question: whether the cost of the malpractice 
liability system is justified by the safety benefits it provides. Part VII 
considers changes that seem likely to occur in the future that will 
substantially alter that cost-benefit ratio.   

II. IATROGENIC INJURY AND DEATH 

The most common approach to assessing the incidence of 
deaths and injuries resulting from accidental errors in healthcare is 

to victims but only “modest restraint on growth of malpractice premiums,” and finding too 
little research on possible quality-of-care effects to draw any conclusions). 
 8. We support constructive, thoughtful, evidence-based reforms that are beneficial. 
Reforms that do more harm than good are what we caution against. One of us, Stephan 
Landsman, has for over twenty-five years been the convener of the Annual Clifford 
Symposium on Tort Law and Social Policy, which on numerous occasions has been a forum 
for scholars to critique tort law as well as tort reforms. See, e.g., Stephan Landsman, 
Introduction: Starting Over: Redesigning the Medical Malpractice System – Tenth Annual Clifford 
Symposium on Tort Law and Social Policy, 54 DEPAUL L. REV. 203 (2005). The other of us, 
Michael J. Saks, presented a study in that symposium which began by saying, “[t]he tort 
system is only one of a number of possible legal responses to the problem of accidental 
injuries. If an alternative system can better accomplish the desirable goals of the tort system 
while reducing undesirable side effects, then that alternative should be preferred.” Michael 
J. Saks et al., A Multiattribute Utility Analysis of Legal Policy Responses to Medical Adverse Events, 
54 DEPAUL L. REV. 277, 277 (2005). 
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to review patients’ hospital medical records.9 Makary and Daniel, 
combining major studies of that type, calculated “a mean rate of 
death from medical error of 251,454 a year.”10 According to this 
calculation, iatrogenic deaths were by far the leading cause of 
accidental deaths and the third leading cause of death in the U.S. 
overall, after heart disease and cancer.11 

The patient chart review research strategy facilitates data 
collection, but, for a variety of reasons, many additional adverse 
events12 are overlooked in this approach.13 Studies using more 
intensive approaches find many more serious injuries and deaths 
than are found using only chart reviews.14 One such method has 
been to place participant observers on hospital wards, where they 
observe and can be informed about more incidents than can be 
found in patients’ records.15 This approach has found ten times as 
many adverse events overall, and fifteen to twenty times as many 
patients suffering major permanent disability or death.16 Another 
technique, the Global Trigger, found as many as ten times the 
number of adverse events and more than twice as many deaths as 

 9. Much of this work was famously summarized and relied upon in a 1999 report by 
the Institute of Medicine. INST. OF MED., TO ERR IS HUMAN: BUILDING A SAFER HEALTH 

SYSTEM (Linda T. Kohn et al. eds., 1999). 
 10. Martin Makary & Michael Daniel, Medical Error—The Third Leading Cause of Death 
in the U.S., 353 BMJ 1, 2 (2016). Like all accidental injuries and deaths, some iatrogenic 
injuries are the result of negligent conduct as well as non-negligent conduct. See generally 
Ashley M. Votruba & Michael J. Saks, Medical Adverse Events and Malpractice Litigation in 
Arizona: By-the-Numbers, 45 ARIZ. STATE L. J. 1537 (2013). The overall ratio appears to be less 
than one in three—where of every three adverse events, nearly one is negligent and slightly 
more than two are non-negligent. See id. However, in fatal adverse events, at least one in 
three is due to negligence. See id. 
 11. Melonie Heron, Deaths: Leading Causes for 2016, 67 NAT’L VITAL STAT. REPS. 1, 8 

(2018). But see Benjamin A. Rodwin et al., Rate of Preventable Mortality in Hospitalized Patients: 
A Systematic Review and Meta-analysis, 35 J. GEN. INTERNAL MED. 2099 (2020) (describing a 
study where researchers used different methods and found incidence to be smaller). 
 12. “Adverse event” is the favored term of art in patient safety research. An adverse 
event is defined as “an injury that was caused by medical management (rather than the 
underlying disease) and that prolonged the hospitalization, produced a disability at the 
time of discharge, or both.” Troyen A. Brennan et al., Incidence of Adverse Events and 
Negligence in Hospitalized Patients, 324 NEW ENG. J. MED. 370, 370 (1991). 
 13. See, e.g., Votruba & Saks, supra note 10, at 1546. 
 14. See Lori B. Andrews et al., An Alternative Strategy for Studying Adverse Events in Medical 
Care, 349 LANCET 309 (1997) [hereinafter An Alternative Strategy]. 
 15. Id.; see, e.g., Lori Andrews, Studying Medical Error In Situ: Implications for Malpractice 
Law and Policy, 54 DEPAUL L. REV. 357 (2004) [hereinafter Studying Medical Error]; Knight 
Steel et al., Iatrogenic Illness on a General Medical Service at a University Hospital, 304 NEW ENG. 
J. MED. 638 (1981). 
 16. See An Alternative Strategy, supra note 14. 
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the earlier records reviews.17 James, reviewing the four major Global 
Trigger studies available at the time, concluded in 2013 that deaths 
from “preventable adverse events” numbered somewhere between 
210,000 and 440,000.18 

All of the above studies and reviews of studies are limited to 
what happens in hospitals. Beyond care received in a hospital, 
patients receive diagnoses, treatments, and surgeries in various non-
hospital settings, including doctors’ offices, outpatient clinics, free-
standing surgical centers, skilled nursing facilities, rehabilitation 
hospitals, and nursing homes.19 Regarding what happens in those 
settings, the research is far more limited. But there are clues. First, 
as many or more surgical procedures occur in outpatient settings as 
in hospitals.20 Second, nearly 2%  of patients in skilled nursing 
facilities died as a result of the care they received (or needed but 
did not receive).21 That alone would add approximately 90,000 
deaths to the total.22 Third, an Institute of Medicine (“IOM”) study 
of medication-related injuries concluded that three times as many 
harmful medication errors occur in healthcare delivered outside of 
hospitals as inside them.23 Fourth, nearly as many payments to 
compensate patients for iatrogenic harm were made for injuries 
incurred in outpatient settings as in hospitals.24 Two-thirds of those 
payments were for major injury or death.25 Medication errors in the 
outpatient setting accounted for six-and-a-half times as many deaths 

 17. David C. Classen et al., ‘Global Trigger Tool’ Shows that Adverse Events in Hospitals May 
be Ten Times Greater than Previously Measured, 30 HEALTH AFF. 581, 581 (2011).   
 18. John T. James, A New, Evidence-Based Estimate of Patient Harms Associated with Hospital 
Care, 9 J. PATIENT SAFETY 122, 122 (2013). 
 19. See generally 42 C.F.R. § 413.65(a)(1)(ii) (2022) (describing potential providers, 
including ambulatory surgical centers, comprehensive outpatient rehabilitation facilities, 
skilled nursing facilities, and other facilities). 
 20. Karen A. Cullen et al., Ambulatory Surgery in the United States, 2006, NAT’L HEALTH 

STATS. REP., Jan. 28, 2009, at 1; see also Judy Mathias, AHRQ Releases Stats on Outpatient, 
Inpatient Surgeries, OR MANAGER (June 2, 2017), https://www.ormanager.com/briefs/ahrq-
releases-stats-on-outpatient-inpatient-surgeries. 
 21. DHHS, OFFICE OF INSPECTOR GENERAL, ADVERSE EVENTS IN SKILLED NURSING 

FACILITIES: NATIONAL INCIDENCE AMONG MEDICARE BENEFICIARIES 19 (2014). 
 22. Id. 
 23. Beth Partin, Preventing Medication Errors: An IOM Report, 31 NURSE PRAC. 8, 8 (2006) 
(discussing the IOM Report’s findings). 
 24. Tara Bishop et al., Paid Malpractice Claims for Adverse Events in Inpatient and 
Outpatient Settings, 305 J. AM. MED. ASS’N 2427, 2427 (2011). 
 25. Id. at 2429. 
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as inpatient medication errors.26 In light of those facts, however 
incomplete, a conservative estimate would be that as many 
preventable deaths and serious injuries occur in healthcare settings 
outside of hospitals as occur inside of hospitals.27 So, the numbers 
cited for hospital adverse events could be doubled. 

Finally, there is an altogether different source of harm to 
patients: unnecessary care.28 Patients are subjected to tests, scans, 
medications and other treatments, and even surgery, that offer no 
benefit while exposing them to risks of harm.29 Those unnecessary 
treatments would not be captured by studies designed to detect 
adverse events unless they led to adverse events.30 It is difficult to 
draw the line between beneficial and useless testing and treatment. 
But the work of the Dartmouth Institute, and other researchers, has 
found that about 30% of healthcare spending in the U.S. is 
worthless because it is unnecessary and offers patients no benefit 
while causing or risking harm.31 

Even the more modest counts of deaths and injuries due to 
medical errors—as shown by the chart review strategy—left 
healthcare leaders aghast.32 Donald Berwick, former administrator 
of the federal Centers for Medicare and Medicaid Services (“CMS”), 
was quoted as saying, “In almost no other field would consumers 
tolerate the frequency of error that is common in medicine.”33 Mark 

 26. Id. at 2430 (finding that medication errors accounted for one out of 131 deaths in 
outpatient settings compared to only one out of 854 inpatient deaths). 
 27. Needless to say, all of those deaths and injuries create enormous costs. See, e.g., 
John C. Goodman et al., The Social Cost of Adverse Medical Events, and What We Can Do About 
It, 30 HEALTH AFF. 590, 593 (2011). 
 28. See Aaron E. Carroll, The High Costs of Unnecessary Care, 318 AM. MED. ASS’N 1748, 
1748 (2017); see also works cited infra note 31.  
 29. Id. at 1749. 
 30. See Barry R. Furrow, Searching for Adverse Events: Big Data and Beyond, 27 ANNALS 

HEALTH L. 149, 153 (2018). 
 31. ELLIOT FISHER ET AL., THE DARTMOUTH INST. FOR HEALTH POL’Y & CLINICAL 

PRAC., HEALTH CARE SPENDING, QUALITY, AND OUTCOMES 1, 3 (2009), 
http://archive.dartmouthatlas.org/downloads/reports/Spending_Brief_022709.pdf. A 
portion of the 30% of healthcare spending that goes to unnecessary treatment is thought 
to be motivated by fear of litigation, that is, defensive medicine. Michael J. Saks & Stephan 
Landsman, The Paradoxes of Defensive Medicine, 30 HEALTH MATRIX 25, 50 (2020) (exploring 
controversies and contradictions). As much as one-sixth of that waste appears to be 
attributable to defensive medicine. Michael Frakes & Jonathan Gruber, Defensive Medicine: 
Evidence from Military Immunity, 11 AM. ECON. J. ECON. POL’Y 197, 219 (2019). 
 32. Reed Abelson, In Bid for Better Care, Surgery with a Warranty, N.Y. TIMES (May 17, 
2007), https://www.nytimes.com/2007/05/17/business/17quality.html. 
 33. Id. 
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Chassin, President and CEO of the Joint Commission (formerly the 
Joint Commission on Accreditation of Healthcare Organizations 
(“JCAHO”)), made a similar point: 

If the performance of certain high-reliability 
industries, whose standards of excellence we take for 
granted, suddenly deteriorated to the level of most 
health care services, some astounding results would 
occur. At a defect rate of 20 percent, which occurs in 
the use of antibiotics for colds, the credit card 
industry would make daily mistakes on nine million 
transactions; banks would deposit 36 million checks 
in the wrong accounts every day; and deaths from 
airplane crashes would increase one thousandfold.34 

Consequently, a major project for the law, as well as for the 
healthcare industry, is how to reduce those tragic numbers.35 

III. THE MALPRACTICE LITIGATION SYSTEM 

To understand the workings of the malpractice litigation 
system is to understand why it does not create the “business case” 
for investment in safety that one might expect of it.36 The tort 
litigation system, including malpractice litigation, presents victims 
of suspected negligent injury with a series of hurdles, none of which 
are easy to traverse.37 As we will see, it is no exaggeration to say that 
the system inherently protects defendants, in the aggregate, even 
before tort reforms are factored in. 

 

 34. Mark R. Chassin, Is Health Care Ready for Six Sigma Quality?, 76 MILBANK Q. 565, 
569–70 (1998) [hereinafter Is Health Care Ready]; see also Mark R. Chassin, High-Reliability 
Health Care: Getting There from Here, 91 MILBANK Q. 459, 481 (2013) [hereinafter High-
Reliability Health Care]. Hyman and Silver note that, “[a]n error rate of 20% would be 
intolerable in the business settings identified, but error rates as high as 79% have been 
observed in health care.” David Hyman & Charles Silver, The Poor State of Health Care Quality 
in the U.S.: Is Malpractice Liability Part of the Problem or Part of the Solution?, 90 CORNELL L. REV. 
893, 949 (2005). 
 35. Is Health Care Ready, supra note 34, at 581–82. 
 36. See Michelle M. Mello & Troyen A. Brennan, Deterrence of Medical Errors: Theory and 
Evidence for Malpractice Reform, 80 TEX. L. REV. 1595, 1598 (2002). 
 37. See Natasha C. Meruelo, Mediation and Medical Malpractice: The Need to Understand 
Why Patients Sue and a Proposal for a Special Model of Mediation, 29 J. LEGAL MED. 285, 287 
(2008). 
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A. An Evidence-Based Description of the Flow of Cases 
Into and Through the System 

The first gatekeepers to the litigation system are the victims 
of medical injury themselves or their families.38 Our legal process is 
not self-starting; it requires victims to initiate and pursue their 
cases.39 That is a hurdle people find daunting.40 The overwhelming 
response is to do nothing, to take no steps to seek reimbursement 
for their losses.41 One study examined how nearly two hundred 
patients dealt with seriously unsatisfactory medical care, finding 
that only 9% contacted lawyers, and none ultimately filed suits.42 
Numerous reasons account for so much inaction.43 For example, 
many people simply prefer to put the experience behind them and 
adapt to their new, post-injury lives.44 

Patients or families who do wish to sue must find an attorney 
to take the case.45 Unless attorneys think that a case has merit and a 
reasonable likelihood of a return on the lawyer’s investment in the 
case, a claim will rarely be filed.46 Attorneys know that the 
probability of a successful settlement (which is how the great 
majority of all civil litigation, including malpractice, concludes) 
depends upon the strength of evidence of negligent medical 
management.47 

 38. See generally Joanna Shepherd, Uncovering the Silent Victims of the American Medical 
Liability System, 67 VAND. L. REV. 151, 158 (2014). 
 39. Id. at 153. 
 40. Id. 
 41. Id. 
 42. Marlynn L. May & Daniel B. Stengel, Who Sues Their Doctors? How Patients Handle 
Medical Grievances, 24 LAW & SOC’Y REV. 105, 106, 108 (1990). 
 43. Id. at 107. 
 44. Id. at 106. 
 45. See generally Shepherd, supra note 38, at 162. 
 46. See generally Meruelo, supra note 37, at 287–88. 
 47. David M. Studdert et al., Claims, Errors, and Compensation Payments in Medical 
Malpractice Litigation, 354 NEW ENG. J. MED. 2024, 2029 (2006) (finding that the clearer the 
evidence of negligent medical management, as judged by medically trained reviewers, the 
greater the likelihood that plaintiffs received any compensation. Across six levels of reviewer 
judgment of increasingly clear evidence of negligence, likelihood of compensation 
increased monotonically: 19%, 32%, 52%, 61%, 72%, 84%); see also Tom Baker, 
Reconsidering the Harvard Medical Practice Study Conclusions About the Validity of Medical 
Malpractice Claims, 33 J. L. MED. & ETHICS 501, 502–06 (2005); TOM BAKER, THE MEDICAL 

MALPRACTICE MYTH 141 (2005); Frank A. Sloan, Policy Implications, in SUING FOR MEDICAL 

MALPRACTICE 219 (Frank A. Sloan et al. eds., 1993). 
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One line of research involving tens of thousands of contacts 
with clients seeking representation found attorneys turned away 
about 80% of prospective malpractice claims, compared to 70% for 
other kinds of tort cases.48 Another found that of 730 total requests 
for representation in medical liability matters received by the 
lawyers’ offices over ten randomly selected days, follow-up—
through a request for medical records—was pursued in only ninety 
cases.49 Most of those were reviewed by consulting medical experts, 
leading to fifty-three more rejections because they “were felt to have 
had insufficient damages (42%) or lacked negligence on the part 
of the health care provider (26%).”50 Ultimately, 97% of the initial 
730 inquiries were declined.51 

Studies that have evaluated the medical records of hospital 
patients invariably found large numbers of negligent injuries 
followed by tiny numbers of filed claims by the same cohort of 
patients.52 For example, what is perhaps the best known of such 
research found that of every one hundred occurrences of negligent 
adverse events suffered by hospital patients, 2.8 claim files were 
opened by malpractice insurers.53 Thus, the healthcare industry 
imposes far more costs on injured patients, their insurers, and 
taxpayers than the industry is ever required by the tort system to 

 48. HERBERT M. KRITZER, RISKS, REPUTATIONS, AND REWARDS: CONTINGENCY FEE 

LEGAL PRACTICE IN THE UNITED STATES 69–74 (2004); Herbert M. Kritzer, Seven Dogged 
Myths Concerning Contingency Fees, 80 WASH. U. L.Q. 739, 754–57 (2002); Herbert M. Kritzer, 
Contingency Fee Lawyers as Gatekeepers in the Civil Justice System, 81 JUDICATURE 22, 24 (1997) 
[hereinafter Contingency Fee Lawyers as Gatekeepers]; Herbert M. Kritzer, Holding Back the 
Floodtide: The Role of Contingent Fee Lawyers, 70 WIS. LAW. 10, 63 (1997).  
 49. LaRae I. Huycke & Mark M. Huycke, Characteristics of Potential Plaintiffs in 
Malpractice Litigation, 120 ANNALS INTERNAL MED. 792, 796 (1994). 
 50. Id. 
 51. Id. Without economically self-interested lawyer gatekeepers, more claims and 
weaker claims would become lawsuits. See generally Paik et al., supra note 7, at 613. 
 52. PAUL C. WEILER ET AL., A MEASURE OF MALPRACTICE: MEDICAL INJURY, 
MALPRACTICE LITIGATION, AND PATIENT COMPENSATION 69–70 (HARVARD UNIV. PRESS 

1993). 
 53. Id. at 73; A. Russell Localio et al., Relation Between Malpractice Claims and Adverse 
Events Due to Negligence: Results of the Harvard Practice Study III, 325 N. ENG. J. MED. 245, 246 
(1991); see also CLOSING DEATH’S DOOR, supra note 2; May & Stengel, supra note 42. 
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reimburse.54 Moreover, as mentioned above, claim frequency has 
been in decline for several decades.55 

Once claims do get filed, decisions will be made involving 
settlements, trial liability verdicts and damage awards, post-trial 
negotiations by parties, and adjustments by judges.56 The selection 
of cases for filing complaints illustrates well the overall tilt. The 
Harvard Medical Practice Study found that the probability that a 
doctor who did not cause a negligent injury would be sued was .0013 
(thirteen chances in 10,000), while the probability that one who did 
cause a negligent injury would become a defendant was .029 (290 
chances in 10,000).57 In other words, doctors who caused negligent 
injuries were twenty-two times as likely to have claims filed against 
them for such events than doctors who had not caused negligent 
injuries.58 But, overall, underclaiming is massive; many, many more 
claims that could be brought are not.59 

Nonetheless, other research studying hospital adverse events 
and malpractice claim rates in Florida and Texas found strong 
correlations between Patient Safety Indicators and malpractice 
claim rates.60 Yet another study reported that its “results showed a 

 54. See WEILER ET AL., supra note 52, at 92–94, 104–06 (comparing $15.4 billion in 
medical care expenditures while during the same period the costs of existing malpractice 
insurance was estimated at just more than 1 billion, and stating, “[u]nder the existing 
medical malpractice system approximately 55 cents of the claims dollar is spent on legal 
administration rather than on direct payments to victims” which would be the amount 
required by the tort system to reimburse). 
 55. Paik et al., supra note 7, at 616. 
 56. See generally George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 
13 J. LEGAL. STUD. 1, 4–7 (1984). 
 57. WEILER ET AL., supra note 52, at 75 (“[W]hile the absolute number of unfounded 
claims is considerably larger than the absolute number of valid claims, the pattern shows 
that the chances that any one doctor will be sued are far greater if negligent treatment has 
occurred than if it has not. To return to our traffic analogy, even though more drivers may 
be ticketed by police after going through green than red lights, the reason is that far more 
drivers go through green lights in the first place. With that difference controlled for, the 
odds that a careless driver will get a ticket, or that a careless doctor will be sued, are far 
greater than the odds faced by their careful counterparts.” And further, “As we shall see in 
Chapter 6, however cloudy the malpractice signal might appear to doctors, both the reality 
and the perception of that signal have a pronounced tilt in the proper direction.”). 
 58. Id. at 71–73. 
 59. Id. at 70. 
 60. Bernard Black et al., The Association Between Patient Safety Indicators and Medical 
Malpractice Risk: Evidence from Florida and Texas, 3 AM. J. HEALTH ECON. 109, 135 (2017). 
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highly significant correlation between the frequency of adverse 
events and malpractice claims . . . .”61 

Beyond the question of identifying the right cases for filing 
suits, what about the disposition of those cases? We have already 
seen findings indicating that settlements of cases reflect rather 
strongly the strength or clarity of evidence of negligent medical 
management.62 Hyman and Silver summarized the larger picture of 
settlements, stating: 

If one focuses on outputs, the liability system does 
much better than conventional wisdom suggests; it 
sorts the wheat from the chaff reasonably well. 
Focusing on those who initiate claims, patients 
treated negligently recover damages far more often 
than patients who were treated nonnegligently. 
There is also a well-established severity gradient: 
Payments increase with injury severity, with the 
exception of a death discount (i.e., those who die 
receive less than those who are severely and 
permanently injured).63 

Another major decision node of the legal process where we 
might look for patterns of decision is in jury verdicts. 
Understanding verdicts, however, requires understanding the mix 
of cases that go to trial after pre-trial processes have done their 
work. Knowing this provides us with a benchmark with which to 
assess trial verdicts. Consider, first, what should happen at the 
settlement stage. Cases with substantial evidence supporting the 
plaintiff would be settled in their favor, and the stronger and clearer 
that evidence, the more often such a resolution would occur and 
the more favorable the resolution would be. Cases with evidence 
that fails to support the plaintiff would be resolved in the 
defendant’s favor, and the weaker the evidence, the more often the 
resolution should occur and the more favorable to the defense the 
resolution should be, including dropping and dismissing the case.64 

 61. Michael D. Greenberg et al., Is Better Patient Safety Associated with Less Malpractice 
Activity?, RAND INST. CIV. JUST., at i, x (2010). 
 62. Studdert, supra note 47, at 2029. 
 63. David A. Hyman & Charles Silver, Five Myths of Medical Malpractice, 143 CHEST 222, 
223 (2013) [hereinafter Five Myths]. 
 64. See generally Priest & Klein, supra note 56. 
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The better the pre-trial “litigotiation”65 process works, the more that 
those cases that proceed to trial will be of the highly ambiguous, 
too-close-to-call kind. What trial outcomes should be expected 
when a set of cases fitting that description is submitted for 
adjudication? The answer must be random.66 Under the described 
state of the system, trial verdicts showing random, unpredictable 
outcomes would be consistent with the pre-trial phase of the 
litigotiation system working at high effectiveness.67   

So, ideally, we should find randomness in jury verdicts. But 
that is not what happens with malpractice trials.68 Although verdicts 
in tort cases overall approach 50:50,69 verdicts in malpractice cases 
skew in favor of defendants at a ratio of about 75:25.70 A likely 
explanation is that we do not get random trial outcomes because 
the settlement process is imperfect—it sends forward an excess of 
cases that should have been, but were not, settled more to the liking 
of the malpractice defendant.71 This could happen because lawyers 
are looking too hard at the case facts and not being sufficiently 
sensitive to how jurors would react to the case.72 Also, there is reason 

 65. Mark Galanter, “. . . A Settlement Judge, Not a Trial Judge:” Judicial Mediation in the 
United States, 12 J. L. & SOC’Y 1, 1 (1985) (introducing the concept of “litigotiation”). 
 66. Michael J. Saks, Do We Really Know Anything About the Behavior of the Tort Litigation 
System – And Why Not?, 140 U. PA. L. REV. 1147, 1233 (1992) [hereinafter Do We Really Know]. 
 67. Id. at 1157, 1233, 1241. 
 68. LYNN LANGTON & THOMAS H. COHEN, U.S. DEP’T OF JUSTICE, CIVIL BENCH AND 

JURY TRIALS IN STATE COURTS, 2005 1, 4 (2008) (assuming that if jury verdicts were random 
in malpractice trials then plaintiffs would win jury verdicts at approximately the same rate 
as general tort plaintiffs). 
 69. Id. 
 70. THOMAS H. COHEN & STEVEN K. SMITH, U.S. DEP’T OF JUSTICE, CIVIL TRIAL CASES 

AND VERDICTS IN LARGE COUNTIES, 2001 1, 4 (2004) (describing the percentage as 26.8%); 
Cynthia G. Lee & Robert C. LaFountain, Medical Malpractice Litigation in State Courts, 18 CT. 
STAT. PROJECT 1, 4 (2011) (describing the percentage as 23%). 
 71. See generally Thomas B. Metzloff, Resolving Malpractice Disputes: Imaging the Jury’s 
Shadow, 54 L. & CONTEMP. PROBS. 43 (1991) (discussing the variety of reasons settlements 
do not occur in malpractice claims, including overestimation of case value, a strong interest 
in vindicating professional reputation, among others). 
 72. Like most people, jurors by and large like their doctors and perhaps give them 
more benefit of the doubt than they give other tort defendants, or perhaps jurors require 
more or clearer proof of negligence from malpractice plaintiffs than they do from other 
tort plaintiffs. See generally id. Some evidence for this possibility is the finding that 
malpractice insurers’ evaluations of their own cases indicate that half of the cases the 
insurers judged to favor plaintiffs were nevertheless decided by juries in favor of the 
defendants. See also David M. Studdert & Michelle M. Mello, When Tort Resolutions Are 
“Wrong”: Predictors of Discordant Outcomes in Medical Malpractice Litigation, 36 J. LEGAL STUD. 
547 (2007). 
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to believe malpractice defendants are more resistant to settlement 
than other tort defendants.73 

A larger lesson might be noted here. Because the processing 
of cases at one stage of the system affects what is available for 
processing at the next stage, and the distribution of cases can vary 
dramatically from one stage to the next,74 it is important to separate 
what happens at one stage from what happens at another: from case 
screening to claim-filing to pre-trial dispositions to verdicts to 
appeals. To mix them together is to create a messy stew that can 
hide what is happening at any particular decision node. 

Another question is how predictable are damage awards. 
Anecdotal consideration of one or a few specific cases will lead one 
to think the awarding of damages is unpredictable.75 Whatever one 
thinks the proper value of damages should be in a given case, the 
jury’s result will always be higher or lower.76 But studies of large sets 
of cases lead to a different conclusion: 

[R]esearchers have found that from half to almost 
three-fourths of the variation in awards actually made 
by juries (and sometimes by judges) can be 
accounted for by various measures of injury severity, 

 73. That does not mean trial verdicts are not predictable to trial observers, such as 
judges; research on judge-jury agreement in civil as well as criminal cases has generally 
found juries reaching verdicts that were predictable more than three-quarters of the time. 
See, e.g., Harry Kalven, Jr., The Jury, the Law, and the Personal Injury Damage Award, 19 OHIO 

ST. L.J. 158 (1958); Theodore Eisenberg et al., Judge-Jury Agreement in Criminal Cases: A Partial 
Replication of Kalven & Zeisel’s The American Jury, 2 J. EMPIRICAL LEGAL STUD. 171 (2005); 
Larry Heuer & Steven Penrod, Trial Complexity: A Field Investigation of its Meaning and its 
Effects, 18 L. & HUM. BEHAV. 29 (1994); NEIL VIDMAR, MEDICAL MALPRACTICE AND THE 

AMERICAN JURY: CONFRONTING THE MYTHS ABOUT JURY INCOMPETENCE, DEEP POCKETS AND 

OUTRAGEOUS DAMAGE AWARDS (1995). 
 74. See Do We Really Know, supra note 66, at 1196, 1212–13, 1225–28 (discussing the 
actionable negligence claims and the rate at which they are presented to attorneys, are filed, 
settle, and go to trial). 
 75. Id. at 1159–61. 
 76. A substantial part of the problem is that any time one is making predictions on a 
small scale, our predictions will not be very good. Id. at 1222–23 (noting the difficulty of 
predicting jury awards and the trend of negotiators and litigators failing to predict jury 
awards with any accuracy due to low sample sizes). You cannot predict what one coin toss 
will produce. If you are asked to predict the aggregate outcome of ten coin tosses, you will 
do better. And if you are asked to predict the aggregate outcome of 1000 coin tosses, you 
will do spectacularly well. (That is the law of large numbers. See any basic textbook on 
statistics or probability.) See, e.g., Ceyhan C. Serdar et al., Sample Size, Power and Effect Size 
Revisited: Simplified and Practical Approaches in Pre-Clinical, Clinical and Laboratory Studies, 31 
BIOCHEM. MED. 1, 3 (2021) (explaining how small sample sizes reduce the power in the 
study to make reliable predictions). 
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such as medical expenses or ratings of severity and 
duration, as well as by other predictors. The 
measures of injury type, severity, and permanence 
are consistently the strongest predictors of awards, 
with injuries of greater severity and duration tending 
to receive more compensation than less severe and 
more temporary injuries. Similarly, simulation 
studies, which examine mock jurors’ awards in 
response to experimentally manipulated cases, also 
find the size of the award to correspond to the 
severity of the injury.77 

Even if damage awards are predictable and consistent when 
viewed through a statistical lens, one might ask whether they are 
nevertheless too large or too small. It would be surprising if juries 
were very precise. They are instructed that if they find that a plaintiff 
has been negligently injured, then they are to award damages 
sufficient to make the victim “whole”—that is, to the extent 
possible, to restore plaintiffs to the circumstances they were in 
before the accident.78 And this means substituting dollars for a lost 
leg, organ failure, brain damage, paralysis, blindness, or whatever 
the accidental harm might be, or to compensate a family for a loved 
one’s lost life.79 Clearly, this can be a difficult calculation to make, 
and, to make it, jurors are given minimal guidance.80 

Some damages are easier to gauge, such as the value of lost 
earnings; medical expenses required to treat and rehabilitate the 
victim; and other out-of-pocket costs necessitated by the injuries (so-
called “economic” or “special” damages).81 Other damages, 
referred to as “non-economic” or “general” damages—including 
physical pain, mental suffering, disability, disfigurement, loss of 
enjoyment of life—are harder to estimate with precision.82 Research 
has found that jurors, along with judges and lawyers, can assess the 
objective harms of these latter kinds of injuries with remarkable 

 77. Roselle L. Wissler et al., Decision Making About General Damages: A Comparison of 
Jurors, Judges, and Lawyers, 98 MICH. L. REV. 751, 758 (1999). 
 78. Id. at 755. 
 79. Id. 
 80. Id. at 754. 
 81. Id. at 757. 
 82. Id. 
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agreement.83 These findings suggest that people have surprisingly 
shared and stable reactions to the multi-dimensional dreadfulness 
of different kinds of injuries, whether they have been dealing with 
them professionally for decades or asked to ponder them formally 
for the first time.84 The real difficulty arises when those assessments 
of pain and suffering have to be converted into dollars, and that fact 
forms the basis for recommendations for constructive reform.85 

Nevertheless, both jury simulations and studies of databases 
of actual tort awards find a high degree of what is referred to as 
vertical equity: the more severe the injuries, the higher the award 
(all else equal).86 Horizontal equity is harder to achieve: that is, 
plaintiffs with similar injuries receive awards that vary, within a 
range, even when accounting for differences across jurisdictions in 
cost-of-living and sub-cultural attitudes toward civil justice.87 In 
considering the description that follows, keep in mind that the 
medical injuries that come before juries are almost always severe—
ninety-percent of them are either deaths or injuries that are serious 
and permanent.88 

How close do jury awards come to matching the actual 
economic losses of medical malpractice plaintiffs? On average, 
plaintiffs recover about half of their economic losses.89 Moreover, 
they fall short in a pattern that has come to be familiar to 

 83. Wissler et al., supra note 77, at 804; see also Cass R. Sunstein et al., Assessing Punitive 
Damages (with Notes on Cognition and Valuation in Law), 107 YALE L.J. 2071, 2098 (1998) 
(finding a remarkably high degree of inter-observer agreement (r=.99) concerning the 
“outrageousness” of conduct in the punitive damages context). 
 84. Wissler et al., supra note 77, at 804. 
 85. Id. at 806. 
 86. Id. at 758. 
 87. The suggestions of Baldus et al., Wissler et al., and others—namely, to maintain 
databases of injuries-circumstances-awards and provide relevant information to jurors and 
judges to give them some guidance in reaching award decisions—would strengthen vertical 
equity and reduce horizontal inequity. The challenge, of course, is whether enough cases 
can be found that permit apples-to-a-basket-of-apples comparisons. In addition, of course, 
past amounts would have to be updated for inflation to current dollars. Id.; David Baldus et 
al., Improving Judicial Oversight of Jury Damage Assessments: A Proposal for the Comparative 
Additur/Remittitur Review of Awards for Nonpecuniary Harms and Punitive Damages, 80 IOWA L. 
REV. 1109, 1182 (1995). 
 88. THOMAS H. COHEN, U.S. DEP’T OF JUSTICE, MEDICAL MALPRACTICE TRIALS AND 

VERDICTS IN LARGE COUNTIES, 2001 1 (2004); David M. Studdert et al., Are Damages Caps 
Regressive? A Study of Malpractice Jury Verdicts in California, 23 HEALTH AFF. 54, 57 (2004) 
[hereinafter Are Damages Caps Regressive?]. 
 89. FRANK SLOAN ET AL., SUING FOR MEDICAL MALPRACTICE 187, 206 (Frank Sloan et 
al. eds., 1993). 
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researchers who have studied damage awards over the decades.90 
Awards overcompensate those with the smallest losses and, as losses 
grow larger, they undercompensate by an increasingly large 
margin.91 

What of “non-economic” awards? On average, non-
economic damages constitute less than a quarter of medical 
malpractice awards.92 One reason, according to experimental 
evidence, is that jurors tend to discount awards, apparently as a 
hedge on their uncertainty about whether they have made the 
correct liability decision.93 Since cases that go to trial tend to be 
cases with ambiguous evidence of liability, they are perfect 
candidates for such discounting.94 And because these cases trend 
toward the severe end of the loss spectrum, the discount usually 
takes a large bite out of the award.95 Additional evidence of such 
discounting comes from a study of a professionally administered 
patient compensation fund created as part of one state’s capping of 
medical malpractice awards.96 In this study, professional 
administrators focused narrowly (and correctly) on losses, ignoring 
ambiguities in the proof of liability—resulting in larger (and more 
correct) awards than juries gave in comparable cases.97 

 90. Id. at 188. 
 91. Id. 
 92. Id. at 206. That is an interesting number because it represents something a bit 
smaller than what is due to the attorneys in legal fees, suggesting the role played by general 
damages, that is, to fill the gap left by legal fees. Bear in mind that plaintiffs who lose their 
contingency fee cases owe their lawyers no fee (so those cases are investments that are all 
loss for the attorneys who took them) and, for reasons we reviewed above, medical 
malpractice litigation is one of the riskiest areas in which plaintiffs’ attorneys can work 
(meaning they are easy cases in which to lose money if the attorney is not smart, discerning, 
and careful). For a more extensive discussion of the economics of attorney fees and related 
policy issues, see FRANK A. SLOAN & LINDSEY M. CHEPKE, MEDICAL MALPRACTICE at ch. 6 
(2008). 
 93. See, VIDMAR, supra note 73, at 247; Roselle L. Wissler et al., The Impact of Jury 
Instructions on the Fusion of Liability and Compensatory Damages, 25 L. & HUM. BEHAV. 125, 127 
(2001). 
 94. Five Myths, supra note 63, at 223. 
 95. Are Damages Caps Regressive?, supra note 88, at 57. 
 96. See Eleanor D. Kinney & William P. Gronfein, Indiana’s Malpractice System: No-Fault 
by Accident?, L. & CONTEMP. PROBS. 169, 173–74, 182 (1991). 
 97. Id. All awards above $100,000 were to be determined by professional accountants 
working for the compensation fund. Id. at 182. Contrary to expectations, malpractice 
awards in Indiana came to average one third higher than those of its neighbors, Michigan 
and Ohio, which retained traditional malpractice systems. Id. In the late 1980s, mean awards 
were about $400,000 in Indiana compared to about $300,000 in Michigan and Ohio. Id. 
The most likely explanation is that the professional administrators were better able than 
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We have been discussing averages, which reflect how the 
system is operating overall. Variability certainly occurs, with some 
outliers at the high end.98 But such outliers usually are good for 
little more than headlines and lobbying, because the legal process 
generally reduces them by way of post-trial negotiation, remittitur 
by the trial judge, or appeal.99 

Another limit on large awards is the de facto cap that limits 
awards to a malpractice defendant’s insurance policy limits.100 
Consequently, malpractice defendants rarely are required to pay 
anything out of pocket.101 No matter how high the damages 
ultimately awarded by the jury or judge or court of appeals, the 
plaintiff will receive no more than the amount for which the doctor 
is insured.102 And, of course, the liability insurer pays all of the costs 
of defending the case.103 

B. Cost of the Malpractice Liability System 

The direct costs of the malpractice litigation system are 
relatively modest.104 The total amount of malpractice insurance 
premiums collected (from doctors, hospitals, and other providers), 
plus the cost of self-insurance for those institutions wealthy enough 
to self-insure, reflect all costs required for the defense of any and all 
claims: compensation payments, defense and plaintiff legal fees, 
profits for insurance companies, administrative costs, and anything 

jurors to calculate damages accurately, with a professional understanding of the effects of 
inflation and without improper discounting for uncertainty about liability. Id. 
 98. Five Myths, supra note 63, at 224. 
 99. See, e.g., Neil J. Vidmar et al., Jury Awards for Medical Malpractice and Post-verdict 
Adjustments of Those Awards, 48 DEPAUL L. REV. 265, 280, 298 (1998); David A. Hyman & 
Charles Silver, Medical Malpractice Litigation and Tort Reform: It’s the Incentives, Stupid, 59 
VAND. L. REV. 1085, 1108 (2006) (finding that post-verdict “haircuts” are surprisingly 
common and large). 
 100. Charles Silver et al., Policy Limits, Payouts, and Blood Money: Medical Malpractice 
Settlements in the Shadow of Insurance, 5 U.C. IRVINE L. REV. 559, 567 (2015). 
 101. Id. at 568. 
 102. Id. at 567; see also Five Myths, supra note 63, at 224. 
 103. Silver et al., supra note 100, at 561. 
 104. James J. Mongan et al., Options for Slowing the Growth of Health Care Costs, 358 NEW 

ENG. J. MED. 1509, 1512 (2008) (rating malpractice reforms as having the “lowest potential 
for cost savings” because the “direct costs of malpractice premiums” combined with the 
“estimated costs of ‘defensive medicine’ are not major factors in overall health care 
spending.”). Specific data are provided, infra note 106. How Much Does Medical Malpractice 
Cost Society, FINANCE MONTHLY (Sept. 30, 2020), https://www.finance-monthly.com/ 
2020/09/how-much-does-medical-malpractice-cost-society. 



44191-w
lp_12-2 S

heet N
o. 19 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 19 Side B      04/28/2022   10:48:24

C M

Y K

SAKS_TO_PUBLISHER.DOCX (DO NOT DELETE) 4/22/22 7:33 AM

222 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

else.105 Malpractice liability insurance premiums equal about one 
quarter of one percent of all expenditures on healthcare.106 Placed 
in the context of liability insurance for all U.S. industries, the $9.752 
billion for liability insurance constitutes only 1.4% of all the liability 
insurance premiums paid for all activities in the U.S.107 The 
healthcare industry consumes 17.7% of our nation’s gross domestic 
product.108 All else equal, one might expect an industry that 
constitutes 17.7% of the nation’s economic activity to cause 
approximately 17.7% of the damage and pay approximately 17.7% 
of the cost of those damages (by way of its liability insurance or 
otherwise).109 But the healthcare industry causes more than half of 
all accidental deaths and injuries in the U.S.110 Yet, while generating 
far more than its share of the damage, the healthcare industry pays, 
through its malpractice insurance, only about 8%111 of its “share” of 
victim reimbursement costs for those harms.112 The great bulk of 
the cost of the harm is never internalized to the healthcare industry 
but is left as a burden on patients, families, insurers, and 
taxpayers.113   

Nothing in those numbers looks like much of a contribution 
to skyrocketing healthcare costs. So, something more is needed if 
one wishes to argue that medical malpractice litigation adds 

 105. Id. 
 106. That is $9.752 billion out of $3.8 trillion. For the health expenditure data,  see 
National Health Expenditure Data (NHE): Fact Sheet, CMS.GOV, https://www.cms.gov/ 
Research-Statistics-Data-and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/NHE-Fact-Sheet (last visited Feb. 13, 2022). For the 
malpractice insurance data, see BEST REVS., BEST RANKINGS: U.S PROPERTY/CASUALTY – 

2018 DIRECT PREMIUMS WRITTEN BY LINE (2018), 
https://www.ambest.com/review/displaychart.aspx?Record_Code=274410. 
 107. The malpractice premium portion constitutes 1.4% of total national liability 
insurance premium expenditures. See National Health Expenditure Data (NHE): Fact Sheet, 
supra note 106; BEST REVS., supra note 106.  
 108. National Health Expenditure Data (NHE): Fact Sheet, supra note 106. 
 109. Id. 
 110. Michael J. Saks & Stephan Landsman, Use Systems Redesign and the Law to Prevent 
Medical Errors and Accidents, STAT (Aug. 4, 2020), https://www.statnews.com/ 
2021/08/04/medical-errors-accidents-ongoing-preventable-health-threat. 
 111. Dividing the percentage of liability insurance premiums paid for malpractice 
coverage (1.4%) by the expected proportion of injury costs generated by the healthcare 
industry based on its share of the economy (17.7%) equals 8%. See supra notes 107–08 and 
accompanying text. 
 112. Plus any reimbursements paid from self-insurance. B. Sonny Bal, An Introduction to 
Medical Malpractice in the United States, 467 CLINICAL ORTHOPAEDICS & RELATED RES. 339, 
344 (2009). 
 113. Id. 
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inordinately to those costs. That “something” is the concept of 
“defensive medicine.”114 Defensive medicine is said to be the 
practice of providing patients with “diagnostic or therapeutic 
measures conducted primarily as a safeguard against possible 
malpractice liability,” rather than for any benefit to the patient.115 
Such behavior is wasteful (because the care does not benefit the 
patient), unethical (because the patient’s interests are 
subordinated to those of the provider), and often illegal (when a 
provider falsely certifies to a payer that the care was medically 
indicated and necessary for the health of the patient).116 Prior to 
the mid-1970s, healthcare providers and the industry denied the 
existence of defensive medical practices.117 After the mid-1970s the 
storyline turned completely around, with large numbers of 
providers claiming they, or their colleagues, frequently practiced 
defensive medicine.118 That was the key to connecting malpractice 
litigation to the problem of exorbitant healthcare costs. Cost 
estimates were generated by various sources, ranging from $137 
billion to $933 billion.119 A typical method has been to survey 
doctors, asking them to estimate what percentage of their (or their 
colleagues’) services are performed for defensive purposes.120 That 
percent is then multiplied by the national healthcare bill.121 The 
result is deemed to be the “cost of defensive medicine.”122 Despite 

 114. Saks & Landsman, supra note 31, at 26. 
 115. Defensive medicine, STEDMAN’S MEDICAL DICTIONARY (28th ed. 2005); see Saks & 
Landsman, supra note 31 (discussing the nature and implications of defensive medicine, as 
well as reviewing empirical research relevant to the existence and extent of defensive 
medical practice in the U.S.). 
 116. Saks & Landsman, supra note 31, at 25. 
 117. Id. at 45–46; see Sarah Glazer, Whatever Happened to the Malpractice Insurance Crisis?, 
WASH. POST (July 9, 1991), https://www.washingtonpost.com/archive/lifestyle/ 
wellness/1991/07/09/whatever-happened-to-the-malpractice-insurance-crisis/b6a95139-
ce5f-403b-a4c8-f2052457932a (explaining that the first major malpractice insurance crisis 
of modern times occurred in the mid-1970s). 
 118. Saks & Landsman, supra note 31, at 53. 
 119. Id. at 58; see also Frakes & Gruber, supra note 31 (discussing that the authors’ 
research locates the upper bound on possible savings from defensive practice to be at five 
percent if the tort litigation system was abolished entirely. That would put the upper bound 
cost of defensive medicine at $180 billion). 
 120. Saks & Landsman, supra note 31, at 58. 
 121. Id. 
 122. Id. 
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the shaky foundations of such numbers,123 they have been used to 
argue for reforms limiting the role of tort liability in responding to 
the harm and losses suffered by injured patients.124 

IV. WHAT IS THE FUNCTION OF THE MALPRACTICE LIABILITY 

SYSTEM? 

In the preceding two parts, we summarized the magnitude 
of the problem of iatrogenic injury and death, and the workings of 
the tort liability system in the domain of healthcare accidents. We 
turn now to the question of what the principal function of the 
malpractice liability system really is. 

What is the essential purpose of tort law? The most 
frequently discussed candidates are compensation, corrective 
justice, and deterrence.125 The reader should keep in mind that, 
unlike most discussions of the purposes of tort law, ours is not a 
normative discussion, in which one argues for what the tort system 
should be doing, but is a positive inquiry—an examination of the 
system’s behavior in an attempt to infer what it is working most 
assiduously to accomplish. From that perspective, we discuss the 
possibilities. 

 
 
 

 123. David A. Hyman & Charles Silver, Believing Six Improbable Things: Medical Malpractice 
and Legal Fear, 28 HARV. J.L. & PUB. POL’Y 107 (2004); see also Saks & Landsman, supra note 
31. 
 124. See Saks & Landsman, supra note 31, at 45 (arguing that, because defensive 
medicine is illegal and unethical, it is odd to treat such costs the same as the costs of 
providing legitimate healthcare. The Note additionally explains that there are more 
straightforward ways to try to reduce such practices (e.g., managed care, practice guidelines, 
enforcement of ethical and legal prohibitions of healthcare fraud)); Hyman & Silver, supra 
note 34; BAKER, supra note 47. 
 125. Other conceptions of tort law’s goals are briefly summed up by William M. Sage & 
Kristen Underhill, Malpractice Liability and Quality of Care: Clear Answer, Remaining Questions, 
323 J. AM. MED. ASS’N 315 (2020): Ideally, tort law also provides voice and dignity to injured 
patients whose harms society should acknowledge, and independent courts enable 
individuals to hold accountable even large and powerful institutions (a social recourse 
function). Tort law communicates that people have duties to behave with care toward each 
other (an expressive or cultural function), and the discovery process in a lawsuit can reveal 
facts about why someone was injured (an information function). These purposes echo 
interpersonal and social aspects of health care quality that matter in addition to technical 
safety. 



44191-w
lp_12-2 S

heet N
o. 21 S

ide A
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 21 Side A      04/28/2022   10:48:24

C M

Y K

SAKS_TO_PUBLISHER.DOCX (DO NOT DELETE) 4/22/22 7:33 AM

2022] MALPRACTICE LIABILITY  225 

A. Compensation: Does the Tort System Secure 
Reimbursement for Losses    Suffered by Victims? 

Some commentators argue that the paramount purpose of 
the tort system is compensation: reimbursing injury victims for the 
losses caused by tortfeasors.126 The legendary hornbook Prosser on 
Torts focuses on “compensation of individuals . . . for losses which 
they have suffered within the scope of their legally recognized 
interests” as the “Function of the Law of Torts.”127 Geistfeld offers a 
thoughtful analysis in support of the argument that compensation 
is the chief goal of tort law, concluding: 

Tort law has consistently given one’s interest in 
physical security priority over a conflicting liberty 
interest of another. That priority underlies the 
evolution of tort law, from the early intentional torts 
to the subsequent emergence of negligence liability 
and its modern development. As an analytic matter, 
this priority yields a compensation rationale for tort 
liability. The Restatement (Second) of Torts 
therefore is on firm doctrinal ground when it states 
that “the purposes for which actions of tort are 
maintainable . . . are: (a) to give compensation, 
indemnity or restitution for harms; (b) to determine 
rights; (c) to punish wrongdoers and deter wrongful 
conduct; and (d) to vindicate parties and deter 
retaliation or violent and unlawful self-help.” Rather 
than being unrelated reasons for tort liability, each 
of these “purposes” coherently implement a norm of 
compensation in a world of scarce resources.128 

On a more practical plane, Baker’s probing interviews with 
attorneys who represented plaintiffs and defendants led to the 
conclusion that, “[f]or practicing lawyers, tort law in such cases 

 126. See, e.g., Edward P. Richards & Thomas R. McLean, Administrative Compensation for 
Medical Malpractice Injuries: Reconciling the Brave New World of Patient Safety and the Torts System, 
49 ST. LOUIS U. L.J. 73, 74 (2005) (“The primary purpose of the tort system is to provide 
compensation for persons who are injured through the negligent or intentional actions of 
others who have a legal duty to avoid such injuries.”). 
 127. W. PAGE KEETON ET AL., PROSSER AND KEETON ON TORTS 5–6 (5th ed. 1984). 
 128. Mark Geistfeld, Negligence, Compensation, and the Coherence of Tort Law, 91 GEO. L.J. 
585, 631 (2003) (footnotes omitted). 
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appears to be almost entirely about compensation . . . . Thus, at least 
according to the practitioners of the art, it seems that tort law in 
action is less concerned with deterrence than tort doctrine and 
theory would suggest.”129 

But a broader look through empirical lenses at the tort 
system’s actual behavior as a compensation system should lead us to 
conclude that compensation is not its principal function, nor could 
it (without radical transformation) ever work effectively as a 
compensation system.130 As discussed in Part II, remarkably few 
victims of accidental harm seek compensation in the first place; 
plaintiffs’ attorneys decline to represent most of those who do 
contact them seeking help in obtaining compensation.131 Most of 
the cases that are accepted are disposed of through negotiated 
settlements that, at most, produce compromises that fall short of 
fully compensating the victim’s losses, and those few cases that do 
proceed to court encounter trial and appeal processes that offer 
multiple opportunities to successively reduce compensation, if they 
do not deny it altogether.132 

All of that is accomplished at considerable administrative 
expense.133 Transaction costs are the expenses associated with 
moving money from the source of those funds to the beneficiaries 
to whom they are due.134 The lower those costs are, the more 
efficient a system is said to be.135 The tort system is one of the least 
efficient means of moving dollars to victims of injury.136 This should 

 129. Tom Baker, Blood Money, New Money, and the Moral Economy of Tort Law in Action, 35 
L. & SOC’Y REV. 275, 276 (2001). Understandably, tort litigators see the trees more clearly 
than they can see the forest; to understand the part being played in the tort system by the 
quest for and the defense against paying compensation, we need to gain some altitude, and 
take in a more complete view of the landscape. 
 130. See TILLINGHAST-TOWERS PERRIN, U.S. TORT COSTS: 2003 UPDATE—TRENDS AND 

FINDINGS ON THE COSTS OF THE U.S. TORT SYSTEM (2003), https://www.omm.com/ 
omm_distribution/newsletters/client_alert_class_action/pdf/tort_costs_trends_2003_upd
ate.pdf (stating that “the U.S. tort system is highly inefficient, . . . returning only 22 cents to 
compensate for actual economic loss”). 
 131. Contingency Fee Lawyers as Gatekeepers, supra note 48, at 24. 
 132. CLOSING DEATH’S DOOR, supra note 2, at 71–72. 
 133. F. Patrick Hubbard, The Nature and Impact of the Tort Reform Movement, 35 HOFSTRA 

L. REV. 437, 449 (2006). 
 134. Stephen E. Margolis, Two Definitions of Efficiency in Law and Economics, 16 J. LEGAL 

STUD. 471, 473 (1987). 
 135. Id. at 474. 
 136. Research has found forty-six cents of the tort dollar going to plaintiffs in 
compensation, nineteen cents to plaintiffs’ attorneys, fourteen cents to defense costs, and 
twenty-one cents to insurance companies’ administrative costs and profits. TILLINGHAST-
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not be surprising considering the moving parts of the tort litigation 
system: insurers collecting premiums, plaintiffs’ lawyers screening 
cases brought to them by injury victims, filing complaints in court, 
insurance companies evaluating claims, defense lawyers negotiating 
settlements, pre-trial motion practice, trials, further negotiation, 
and appeals to higher courts.137 Every step does not occur in every 
case, of course, because at every step, more cases are resolved and 
fewer continue forward.138 But in the aggregate, all of that process 
adds transaction costs. Almost any other system can deliver 
compensation at lower cost.139 

As noted in Part II, decisions are made at every stage of the 
process that shunt valid as well as invalid claims and claimants out 
of the system.140 Studdert and Mello observe that there is a 
“pervasive tendency to deny compensation to all claims, regardless 
of merit.”141 Earlier, we described the steps in that process.142 In our 
non-self-starting system, injured patients or their families have to 
initiate their entry into the process.143 Because of that initial hurdle, 
the great majority of potential plaintiffs remove themselves from 

TOWERS PERRIN, supra note 130. That means $1.74 was needed to deliver $1 in 
compensation. Id.; see also DEBORAH R. HENSLER ET AL., TRENDS IN TORT LITIGATION: THE 

STORY BEHIND THE STATISTICS 6 (1987) (finding even more in transaction costs in an earlier 
study). A study focused specifically on medical malpractice litigation costs found that forty-
two cents of each tort litigation dollar went to defense plus other transaction costs, while 
the remaining fifty-eight cents went to the plaintiff, from which the plaintiff’s attorney’s fees 
and costs had to be deducted. Michelle Mello et al., National Costs of the Medical Liability 
System, 29 HEALTH AFF. 1569 (2010). 
 137. CLOSING DEATH’S DOOR, supra note 2, at 77. 
 138. Id. at 71–72. 
 139. Such alternatives as worker’s compensation (thirty cents of transaction costs per 
dollar of compensation), first-party private insurance (fifteen cents), STURGIS, THE COST OF 

THE U.S. TORT SYSTEM (1985), or government accident insurance (eight cents in New 
Zealand). See, e.g., William C. Hodge, No-fault in New Zealand: It Works, 50 INS. COUNS. J. 222, 
230 (1983) (describing a New Zealand accident insurance system where “about 90 cents of 
each dollar collected in any year has gone or will go in the future to the victim.”). 
 140. Do We Really Know, supra note 66, at 1287 (reviewing empirical research on the 
malpractice litigotiation process and finding that, “[a]t nearly every stage, the tort litigation 
system operates to diminish the likelihood that injurers will have to compensate their 
victims.”). 
 141. Studdert & Mello, supra note 72, at 565. 
 142. See supra note 49 and accompanying text (discussing low number of 
representations accepted for medical liability matters); see also supra note 56 and 
accompanying text (discussing decisions that will be made once claims are filed); supra note 
70 and accompanying text (discussing skewed jury verdicts in favor of defendants). 
 143. Shepherd, supra note 38, at 153. 
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the system by never crossing that first threshold into it.144 Most of 
those who do take that initial step are turned away by plaintiffs’ 
lawyers.145 So, by that early stage, 97% of valid claims never 
materialize.146 No matter what happens next, the system’s failure to 
compensate negligently injured patients is already nearly 
complete—of claims that are filed and result in settlements, the 
settlement amounts are systematically reduced below the actual 
value of the losses.147 About three-fourths of the approximately 8% 
of medical malpractice cases that are resolved through a verdict at 
trial favor defendants.148 Those who win judgments see post-trial 
negotiations further whittle down the award, and appeals further 
reduce the number of injured patients who are reimbursed for their 
losses.149   

In the end, only a small fraction of medically caused harm is 
compensated at all, and those few that are reimbursed are usually 
undercompensated.150 If the promise of tort law is that victims of 
negligent injury are entitled to be compensated, that is a promise 
that cannot be kept. There are too many accidents for each victim 
to have a trial, or even to have a lawyer to represent them in 
negotiations.151 As law professor and physician David Hyman has 
summed up the situation: “[T]he tort system does a miserable job 

 144. See William L. F. Felstiner et al., The Emergence and Transformation of Disputes: 
Naming, Blaming, Claiming, 15 L. & SOC’Y REV. 631, 636 (1980); May & Stengel, supra note 
42, at 106–108. 
 145. See supra notes 48–51 and accompanying text. 
 146. Huycke & Huycke, supra note 49. 
 147. CLOSING DEATH’S DOOR, supra note 2, at 72. 
 148. Cohen, supra note 88; Neil Vidmar, Are Juries Competent to Decide Liability in Tort 
Cases Involving Scientific/Medical Issues? Some Data from Medical Malpractice, 43 EMORY L.J. 885, 
892, 894–95, 898, 904 (1994). 
 149. CLOSING DEATH’S DOOR, supra note 2, at 71. As a somewhat more concrete 
illustration, a study of the malpractice litigation system in one state concluded as follows: 
“[T]he number of injurious adverse events that occur in Arizona hospitals each year (at 
least 20,000, of which at least 1,300 are deaths); the number of those that are the result of 
what the law would consider to be negligent care (at least 5,600); the annual cost of those 
negligently caused injuries to their victims, the victims’ insurers, and taxpayers (at least $1.6 
billion); how many lawsuits arise (about 2 for every 100 adverse events and 9 for every 100 
negligent adverse events); the portion of the economic loss suffered by negligently injured 
patients returned by Arizona’s civil justice system (at most 3.8%); and other data.” Votruba 
& Saks, supra note 10, at 1539. Other data included in the study concluded that the number 
settled, dropped, and dismissed was about 460, and the number resolved at trial was about 
forty (ten with verdicts for plaintiffs). Id. at 1560. 
 150. Votruba & Saks, supra note 10, at 1539, 1551–54. 
 151. Hyman & Silver, supra note 99, at 1117. 
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of compensating victims of medical malpractice . . . .”152 The tort 
system leaves the bulk of accident costs on the innocent victims.153 
If society really wanted to compensate a substantial portion of those 
injured by accidents, an altogether different system would need to 
be created.154 Not only in cases of iatrogenic injury, but in all types 
of personal injury (with the exception of auto crashes),155 the tort 
system has never returned, on average, more than a fraction of the 
losses sustained by tortiously injured persons.156 

Rather than saying tort law has been a failure at 
compensation, a more accurate statement might be that 
compensation is not the principal purpose of tort law.157 Notable 
tort theorists regard tort law to be so unsuccessful as a process for 
reimbursing tortious losses that they conclude that compensation 
simply cannot be regarded as one of tort law’s principal goals.158 

B.  Corrective Justice: Does the Tort System Re-Establish  
Justice Between the Injurer and the Victim? 

Another suggested goal of tort law—corrective justice—
consists in vindicating individual moral rights.159 In contrast to 
utilitarian theories, corrective justice is not concerned with the 
effects or consequences of tort law, but with righting particular 

 152. David A. Hyman, Medical Malpractice and the Tort System: What Do We Know and What 
(If Anything) Should We Do About It?, 80 TEX. L. REV. 1639, 1644 (2002). 
 153. Hyman & Silver, supra note 99, at 1104. 
 154. For example, various administrative compensation systems have been devised and 
are widely used in other nations. In the U.S., we are familiar with workers’ compensation. 
Also, see New Zealand’s reforms, which have largely abolished tort law. See Geoffrey Palmer, 
New Zealand’s Accident Compensation Scheme: Twenty Years On, 44 U. TORONTO L.J. 223, 223 
(1994); Peter H. Schuck, Tort Reform, Kiwi-Style, 27 YALE L. & POL’Y REV. 187, 187–88 (2008); 
SLOAN & CHEPKE, supra note 92, at 279, 300–01. 
 155. Alexander B. Lemann, Coercive Insurance and the Soul of Tort Law, 105 GEO. L.J. 55 
(2016) (noting that, “[v]irtually all car accidents (95.8%) currently result in settlements 
between insurance companies” and that, “[t]he standardization of this process has been a 
project of insurance companies for almost as long as the car has been used for 
transportation.”). 
 156. See HENSLER ET AL., supra note 136 (discussing a national study by the RAND 
Corporation of all kinds of non-fatal accidental injuries that found that the tort system 
returned to victims only about four cents on every dollar of loss). 
 157. We argue that compensation serves a facilitating purpose in service of the 
principal function of tort. See infra note 176 and accompanying text. 
 158. See, e.g., PATRICK ATIYAH, THE DAMAGES LOTTERY 189 (1997); Gary T. Schwartz, 
Mixed Theories of Tort Law: Affirming Both Deterrence and Corrective Justice, 75 TEX. L. REV. 1801, 
1801 (1997). 
 159. See Schwartz, supra note 158, at 1802. 
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wrongs as a way of achieving justice between specific parties for their 
specific acts: the tortfeasor who has done a particular wrong to a 
particular victim.160 Tort theories focused on corrective justice are 
more explicitly moral.161 Under this conception, tort liability is 
about wrongdoing, about correcting the wrongs that have been 
done by a defendant to a plaintiff, and about restoring the moral 
balance between the two parties.162 

Some tort scholars have argued that deterrence is not an 
inherent purpose of tort liability, but rather corrective justice is.163 
Weinrib and Coleman have offered a structural analysis that 
suggests that a tort suit can be seen as inherently adapted for 
corrective justice as its goal, not deterrence.164 

Many of the elements that make the tort system ineffective 
as a compensation system—such as economically-motivated lawyers 

 160. Id.; see Ernest J. Weinrib, Corrective Justice in a Nutshell, 52 U. TORONTO L.J.  349, 
349 (2002). 
 161. See Catharine P. Wells, Corrective Justice and Corporate Tort Liability, 69 S. CAL. L. REV. 
1769, 1771 (1997). 
 162. See Jules L. Coleman, Tort Law and the Demands of Corrective Justice, 67 INDIANA L.J. 
349, 357 (1992); Ernest J. Weinrib, Corrective Justice, 77 IOWA L. REV. 403, 403 (1992); see also 
Benjamin C. Zipursky, Rights, Wrongs, and Recourse in the Law of Torts, 51 VAND. L. REV. 3, 3 
(1998) (noting that theories of tort law focused on civil recourse similarly concentrate on 
the wrong that has been done to the plaintiff by the defendant); Benjamin C. Zipursky, Civil 
Recourse, Not Corrective Justice, 91 GEO. L.J. 695, 695 (2002). 
 163. See generally Weinrib, supra note 162, at 403. 
 164. See Schwartz, supra note 158, at 1815–16 (summarizing the views of Weinrib and 
Coleman as follows: “First, tort liability is imposed not on every defendant who operates 
tortiously, but only on those defendants whose tortious conduct turns out to produce harm; 
this complies with the logic of corrective justice yet departs from the logic of deterrence. 
Also, the extent of the defendant’s liability is not the expected value of the risk the 
defendant creates but rather the amount of the harm suffered by the injured plaintiff; this 
makes good sense from a corrective justice perspective yet no sense from an economic 
perspective. Third, the tort suit is brought by the accident victim. This makes perfect sense 
from a corrective justice perspective, yet it can be justified in economic terms only insofar 
as it gives the victim an incentive to bring the lawsuit that will eventually serve the ends of 
deterrence; because the role of private attorney general could be assigned to parties other 
than the victim, the victim’s status as the tort plaintiff hence becomes non-essential, 
contingent. Fourth, the tort suit imposes liability on the party whose tortuous conduct has 
‘caused’ the plaintiff’s injury. While the causation requirement entirely fits a corrective 
justice theory, for economic purposes it is deficient because the focus of liability should be 
on the best risk avoider, who may or may not be the actual accident cause.”). Thus, 
corrective justice emphasizes the correlativity of the tortfeasor and victim. Id.; see also 
Weinrib, supra note 160, at 349–350 (“Corrective justice is the idea that liability rectifies the 
injustice inflicted by one person on another . . . . [T]hroughout the transaction, from the 
occurrence of injustice to its rectification, each party’s position is normatively significant 
only through the position of the other, which is the mirror image of it . . . . [B]ecause the 
court aims to correct the injustice done by one party to the other, the remedy responds to 
the injustice and endeavours, so far as possible, to undo it.”). 
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screening cases, compromised settlements, and the system’s 
inability to accommodate most cases—also make it ineffective as a 
wrongs-rebalancing system.165 Equality is restored for few victims of 
accidental harm—even among those few victims who are able to 
find counsel to represent them and see their cases filed.166 

Further, what happens to the essence of correlativity when 
the obligations of defendants may be discharged by insurance, so 
that policy holders collectively are paying the damages rather than 
the tortfeasor? Or when liability for the harms caused by a tortious 
actor are vicariously passed to an employer?167 The insurance 
problem is exacerbated in medical malpractice, where not only is 
insurance nearly universal, but the insurance is prohibited by 
contract from being experience-rated.168 That is, all of the insured 
providers pay the same premium by geography and specialty, and 
no individuals in that sub-group may have their premiums 
increased over the others based on their claims experience.169 Thus, 
error-and-accident-prone doctors are subsidized by their more 
capable colleagues.170 

If moral rectification requires particular defendants to make 
whole the particular plaintiffs they injured by reimbursing those 
victims for their losses, it is hard to see how this can be 
accomplished in contemporary practice. Whatever the coherence 
of corrective justice and tort law might once have been, modern 
(and not so modern) conditions and practice seem to have 
attenuated that coherence. Because, as described above, so few 

 165. See Do We Really Know, supra note 66, at 1190. 
 166. See id. 
 167. The response might be that when tort law allows a claim for wrongdoing by an 
agent to be satisfied by the agent’s superior, then corrective justice remains intact because 
of the principal-agent relationship. If so, then it might not be too far a step to accept others 
to answer for the agent, such as insurance companies or governments, and view those as 
meeting the requirements of corrective justice, so long as the particular wrongdoer on 
whose behalf they are paying is named as the triggering actor somewhere in the process. 
But the argument seems to stretch the corrective justice concept beyond recognition. 
Moreover, a socially beneficial interaction sometimes or often occurs between principal and 
agent when liability is imposed or looms—something that does not happen with one’s 
liability insurer. 
 168. See Randall P. Ellis et al., Should Medical Professional Liability Insurance Be Experience 
Rated?, 57 J. RISK & INS. 66, 67 (1990) (stating that all pay the same premium by geography 
and specialty, and no individual sub-group member’s premiums may be increased over the 
others based on that individual’s claims experience). 
 169. See id. 
 170. Frank A. Sloan, Experience Rating: Does It Make Sense for Medical Malpractice 
Insurance?, 80 AM. ECON. REV. 131 (1990). 
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injured plaintiffs can be accommodated, only a fraction of tortious 
wrongs are being corrected.171 

C. Prevention (aka Deterrence): Does the Tort System Help 
Reduce the Incidence or Seriousness of Future 
Accidents? 

The remaining candidate for the central function of the 
malpractice liability system is prevention of future harm. This, we 
argue, is the most socially useful function of tort liability. Also 
termed deterrence,172 it is another of the commonly asserted 
purposes of tort law. The risk of tort liability encourages safety by 
inducing potential tortfeasors to take steps to reduce the risk that 
their activities will accidentally harm others.173 In this view, a major 
goal of tort law is to reduce the frequency and severity of 
accidents.174 

Such accident prevention, presumably, would also be 
consistent with economic efficiency.175 That is, tort law does not aim 
to prevent all accidents.176 It places in the hands of potential 
tortfeasors the decision about how they wish to balance the cost of 
prevention and the cost of having to reimburse some of those whom 

 171. See id.; Do We Really Know, supra note 66, at 1190. 
 172. The most illuminating synonym for accident deterrence might be motivation for 
prevention. On the few occasions we use the term “deterrence,” “motivation for prevention” 
or “incentive to invest in safety” is the meaning we intend. The law has a better chance of 
“deterring” people from engaging in intentionally harmful conduct, most evident in 
criminal law and intentional torts. But (unintended) accidents are a different problem. 
What the law might be able to do in that context is to motivate people to invest more in 
prevention. Such investments can take many forms in addition to individuals exercising 
greater care. 
 173. Illustrated in the malpractice area by the findings of Zabinski & Black, supra note 
5, at 31 (finding in a study of five states adopting caps on damages, compared to control 
states, that the level of safety as measured by patient safety indicators declined: “We find a 
gradual rise in rates [of errors and harm] for most PSIs after reform, consistent with a 
gradual relaxation of care, or failure to reinforce care standards over time. The decline is 
widespread, and applies both to aspects of care that are relatively likely to lead to a 
malpractice suit (e.g., PSI-5; foreign body left in during surgery), and aspects that are 
unlikely to do so (e.g., PSI-7; central-line associated bloodstream infection). The broad 
relaxation of care suggests that medical malpractice liability provides ‘general 
deterrence’—an incentive to be careful in general”). 
 174. See Eliot T. Tracz, Half Truths, Empty Promises, and Hot Coffee: The Economics of Tort 
Reform, 42 SETON HALL LEGIS. J. 311, 333–34 (2018). 
 175. As worked out in considerable theoretical detail by GUIDO CALABRESI, THE COST 

OF ACCIDENTS 28 (1970) and RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 143 (2d ed. 
1977). 
 176. See POSNER, supra note 175, at 143. 
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they negligently injure.177 Deciding to continue injuring people and 
treating tort liability as one of the costs of doing business is an 
option: “When the cost of accidents is less than the cost of 
prevention, a rational profit-maximizing enterprise will pay tort 
judgments to the accident victims rather than incur the larger cost 
of avoiding liability.”178 Under other circumstances, potential 
tortfeasors might choose to invest more in prevention and less in 
legal defense and liability judgments. The overall result, in the 
economic analysis view, would be to minimize the net societal cost 
of accidents, that is, the cost of prevention plus the cost of 
accidental injuries.179 

If tort law is principally an accident prevention system,180 
here is the way it might be working. The first necessity in preventing 
accidents is to sample various categories of injuries that occur in 
society and identify the activities that produce those injuries. The 
promise of compensation for having suffered a tortious personal 
injury or property loss draws the needed samples of injury victims 
into the system.181 What the law does with those cases is announce 
to the world what the price will be of future tortious injuries, and not 
only the dollar cost of compensation (which has been paid once 
potential defendants pay their liability insurance premiums),182 but 
everything: the inconvenience, annoyance, embarrassment, 
diminished reputation, psychic pain, and whatever else is visited 
upon defendants by the process. To accomplish its safety-motivating 
purpose, every case of tortious injury need not be compensated fully 
or at all. A more or less constant trickle of salient reminders suffices 
to stimulate some marginally greater level of precautions against 
preventable harm.183 Thus, compensation plays a small but essential 
role in achieving the tort system’s central purpose: prevention.184 

Malpractice liability offers a good illustration. As we have 
seen, only a tiny fraction of incidents of iatrogenic harm become 

 177. See supra note 2 and accompanying text. 
 178. Richard Posner, A Theory of Negligence, 1 J. L. STUD. 29, 33 (1972). 
 179. See POSNER, supra note 175. 
 180. See CALABRESI, supra note 175, at 28. 
 181. See id. at 134. 
 182. Kenneth Abraham, Cost Internalization, Insurance, and Toxic Tort Compensation 
Funds, 2 VA. J. NAT. RES. L. 123, 123–24 (1982).  
 183. “Marginal” here means greater precaution than would otherwise have occurred. 
See Guido Calabresi, Optimal Deterrence and Accidents, 84 YALE L.J. 656, 657 (1975).  
 184. See Abraham, supra note 182, at 125. 
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cases of malpractice litigation.185 The risk of becoming a defendant 
in a malpractice case given that one has caused a negligent injury 
to a patient is around three in one hundred, and the chances of a 
trial verdict for the plaintiff is around one-tenth of one percent.186 
Yet healthcare providers dread the prospect of becoming 
defendants in a malpractice suit, and they greatly overestimate the 
risk of being sued.187 Such facts have led the tort system to be 
described as “a mouse with an otherworldly roar.”188 

Assuming that that anxiety about being sued produces the 
motivation most individual providers need to practice as safely as 
they are able, the tort system has produced that motivation for 
prevention at a fraction of the effort and cost that, say, a 
comprehensive and efficient system of compensation would need 
to process vastly more cases.189 The tort system has high transaction 
costs for those cases it touches.190 Yet, it touches only a small percentage 
of all cases of negligent injury.191 By contrast, an administrative 
compensation system could have transaction costs per case that are 
a tenth of those of the tort system, but would process thirty times as 
many cases, and therefore have much higher total transactions 
costs.192 And that is before taking into account the compensation 
awards themselves, which, in the existing system, are rarely 
fulfilled—only a tiny fraction of awards that could properly be paid 
will even be considered to be paid.193 

When we shift our understanding of the tort system from 
being a compensation system to being a safety-promotion system, 
even its transaction costs begin to look thrifty.194 From this 
perspective, tort law delivers the prevention that it does with 

 185. Philip Peters Jr., Twenty Years of Evidence on the Outcomes of Malpractice Claims,          
467 CLINICAL ORTHOPAEDICS & RELATED RES. 352, 352 (2009), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2628515/pdf/11999_2008_Article_631.
pdf. 
 186. See supra notes 53, 57 and accompanying text. 
 187. See infra note 258 and accompanying text. 
 188. Do We Really Know, supra note 66, at 1287.  
 189. Id. at 1152–53. 
 190. Id. at 1287–88. 
 191. Id. at 1286. 
 192. Id. at 1189, 1227; see also Patricia Danzon, Tort Reform: The Case of Medical 
Malpractice, 10 OXFORD R. ECON. POL’Y 84, 94 (1994). 
 193. The same general phenomena we have described here for individuals would also 
apply to healthcare organizations, likely with greater preventive effect, for reasons 
discussed, infra Part VII.  
 194. Abraham, supra note 182, at 126. 
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surprisingly little cost and commotion.195 If we think the system 
exists to compensate, the relative few victims of negligent injury who 
are served by the tort system appear to be a failure.196 But, if viewed 
as a system that evolved principally to promote optimal safety, that 
low compensation rate is not a flaw but an efficient feature. 

If prevention is the chief purpose of the tort law system, and 
if tort liability was found to have no safety-promoting effect, then its 
social value would and should come into serious question. So, the 
next question that must be addressed is whether it contributes to 
that goal.197 

V. RESEARCH EFFORTS TO DETERMINE WHETHER LIABILITY 

RISK PREVENTS ACCIDENTS 

Research studies designed to test for the hypothesized safety-
promoting effects of the tort system are not great in number,198 are 
spread across various categories of accident types, and their designs 
usually suffer from unavoidable weaknesses—meaning that they 
cannot support strong inferences about the impact of tort liability 
on safety, be it positive (an effect detected) or negative (no 
effect).199 The easiest way to understand why is to think, first, about 
what a truly first-rate study of the question might look like. Imagine 
researchers could take all the states of the United States, divide 
them in half randomly, and establish a tort law regime in one half 
but not in the other half.200 Over some period of time, the behavior 
of people and organizations in those two sets of states could be 
monitored, and counts made of the incidence of accidents, injuries, 
and deaths. By comparing the set of states with tort law and the set 
without, we could infer whether having tort law makes a 

 195. Id. 
 196. Do We Really Know, supra note 66, at 1195. 
 197. The discussions in this Part and sub-section IV.A. borrow from CLOSING DEATH’S 

DOOR, supra note 2, at 77–78. 
 198. See, e.g., W. Jonathan Cardi et al., Does Tort Law Deter?, 9 J. EMPIRICAL LEGAL STUD. 
567 (2012); DON DEWEES ET AL., EXPLORING THE DOMAIN OF ACCIDENT LAW: TAKING THE 

FACTS SERIOUSLY (1996); Gary T. Schwartz, Reality in the Economic Analysis of Tort Law: Does 
Tort Law Really Deter?, 42 UCLA L. REV. 377, 381–87 (1994). 
 199. This is a point that has been made repeatedly by researchers. See, e.g., Cardi et al., 
supra note 198. 
 200. Or break states into sub-units, so instead of twenty-five versus twenty-five you could 
have one hundred versus one hundred. 
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difference.201 The methodological goal is to make comparisons that 
are apples-to-apples, in which the only difference between the two 
sets of entities is the one we are interested in—here, tort law versus 
no tort law.202 With that ideal (and impossible) gold standard in 
mind, it should be easier to appreciate the limitations of actual 
studies. 

A. Studies of the Tort System Broadly 

Some studies have examined, within a state, the effect of 
different legal rules on accident-related fatalities, comparing 
workers’ compensation systems to the common law tort regimes 
they largely replaced.203 The usual finding has been that imposing 
workers’ compensation systems on companies led to a decrease in 
fatalities.204 

Another approach has been to compare the incidence of 
accidents or fatalities associated with different tort rules that exist 
in different states.205 States with contributory negligence rules were 
compared to states with comparative negligence, finding safer 
driving in states with a rule of contributory negligence.206 Other 
studies have compared states with no-fault auto compensation 
systems to states with conventional negligence-litigation-based tort 

 201. Of course, states would differ in ways other than the presence or absence of tort 
law. An alternative to randomization of N=50 states into an experimental and a control 
group might be to pair states with their nearest “twin” on major demographic, economic, 
legal, and perhaps other variables, and then randomly assign one member of each pair to 
have a tort regime and the other not to. See id.  
 202. Comparisons over time (when one legal regime is replaced by a different one) are 
marred by whatever other changes have taken place from time one to time two (other laws 
that also changed, as well as demographic, economic, technological, and other changes). 
Id. at 1224. Comparisons between two or more different geographic/jurisdictional units are 
similarly marred by unrecognized or unaccounted for differences. Id. at 1228. 
 203. MICHAEL J. MOORE & W. KIP VISCUSI, COMPENSATION MECHANISMS FOR JOB RISKS: 
WAGES, WORKERS’ COMPENSATION, AND PRODUCT LIABILITY 133 (1990); James R. Chelius, 
Liability for Industrial Accidents: A Comparison of Negligence and Strict Liability Systems, 5 J. LEGAL 

STUD. 293, 303–06 (1976). 
 204. MOORE & VISCUSI, supra note 203, at 133; Chelius, supra note 203, at 303. 
 205. Frank A. Sloan et al., Effects of Tort Liability and Insurance on Heavy Drinking and 
Drinking and Driving, 38 J.L. & ECON. 49, 62–63 (1995).  
 206. Id. at 70. Traditional contributory negligence denies a plaintiff all recovery if the 
plaintiff’s own negligence contributed to the accident; comparative negligence reduces the 
damages paid to the plaintiff in proportion to the plaintiff’s share of the responsibility for 
the accident. Id. at 55–56. For a comparison of the two systems within a single state, see 
Michelle J. White, An Empirical Test of the Comparative and Contributory Negligence Rules in 
Accident Law, 20 RAND J. ECON. 308 (1989). 
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law.207 The results have been mixed, but they tend to find that 
fatalities are higher in states with no-fault.208 

Perhaps one can make a starker comparison by looking at a 
common-law nation that abolished nearly all of its traditional tort 
system in favor of a no-fault, universal insurance system, as New 
Zealand did in 1974.209 In New Zealand, tort suits are prohibited for 
virtually all accidental injuries, including “medical treatment 
injuries,” and instead are compensated by a government agency, the 
Accident Compensation Corporation (“ACC”).210 Each accident 
type is funded within its own realm: levies are imposed on drivers to 
fund the account that pays for auto crashes, business owners for 
workplace accidents, healthcare professionals and organizations to 
pay for medical injuries, and so on.211 Not unexpectedly, under such 
a system, claims and costs have gone up.212 But New Zealanders 
believe their more expensive system has been worth its price.213 

 207. Alma Cohen & Rajeev Dehejia, The Effect of Automobile Insurance and Accident 
Liability Laws on Traffic Fatalities, 47 J.L. & ECON. 357 (2004).  
 208. Id. at 382 (about 10% more fatalities with no-fault rules); J. David Cummins et al., 
The Incentive Effects of No-Fault Automobile Insurance, 44 J.L. & ECON. 427, 453 (2001) (more 
fatalities with no-fault); Richard A. Derrig et al., The Effect of Population Safety Belt Usage Rates 
on Motor Vehicle-Related Fatalities, 34 ACCIDENT ANALYSIS & PREVENTION 101, 106 (2002) (no 
significant difference); Paul Zador & Adrian Lund, Re-analyses of the Effects of No-Fault Auto 
Insurance on Fatal Crashes, 53 J. RISK & INS. 226, 234–35 (1986) (no valid evidence to 
conclude that no-fault laws lead to increased fatal crashes); Paul S. Kochanowski & Madelyn 
V. Young, Deterrents Aspects of No-Fault Automobile Insurance: Some Empirical Findings, 52 J. RISK 

& INS. 269, 287 (1985) (no significant difference); Elisabeth M. Landes, Insurance, Liability, 
and Accidents: A Theoretical and Empirical Investigation of the Effect of No-Fault Accidents, 25 J.L. 
& ECON. 49, 50 (1982) (more fatalities with no-fault); Frank A. Sloan et al., Tort Liability 
Versus Other Approaches for Deterring Careless Driving, 14 INT’L REV. L. & ECON. 53, 66 (1994) 
(an 18% increase in fatalities with no-fault rules). 
 209. See Palmer, supra note 154, at 223; see also Schuck, supra note 154, at 189; SLOAN & 

CHEPKE, supra note 92, at 296.  
 210. Schuck, supra note 154, at 190. The benefits include hospital and medical costs; 
wage replacements starting only one week after injury at a rate of 80% of average weekly 
earnings; rehabilitation and transportation costs; lump sum payments for permanent loss 
or impairment; and entitlements for surviving spouses and children. Id.  
 211. Id. 
 212. Id. at 199.  
 213. Id. at 198. Injuries caused by healthcare have presented the greatest challenges for 
the Kiwi system’s architects, and have required considerable tweaking over the years, 
including adding back the element of negligence to keep costs from spiraling. See SLOAN & 

CHEPKE, supra note 92, at 300–02. The New Zealand system also requires a high degree of 
accountability by providers and organizations to a government agency that has the power 
to investigate, discipline, and order corrective measures to prevent repetitions of the 
problems that led to injury. Id. at 302. Error reporting is required, but is said to have been 
more a part of Kiwi medical culture than it has been of ours. Id. 
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Trying to compare auto accident data between New Zealand 
and the United States helps illustrate the difficulties of such 
comparisons.214 Before 2000, but all during New Zealand’s tort-less 
period, New Zealand generally had more auto crash deaths (per 
100,000 population) than the United States.215 Is that attributable 
to the difference in their auto-crash liability and compensation 
systems? Or is the difference a result of differences in traffic laws 
and their enforcement, road engineering, vehicle engineering 
(crashworthiness), driving culture, or other factors? Those would 
need to be thoughtfully controlled to try to remove their effects and 
tease out the effect of tort law. In both countries, the death rate 
declined steadily over time.216 Factors other than tort law seem to 
be far more likely explanations.217 To complicate the picture 
further, from 1996 onward, the safety advantage flipped, with New 
Zealand having a consistently lower crash death rate than the 
United States.218 

How does New Zealand compare for safety in the medical 
domain?219 New Zealand’s rate of adverse events has been found to 
be about triple that found by the Harvard research team’s studies 
of New York, Colorado, and Utah.220 On the other hand, adverse 
events in the United States were more lethal, with deaths occurring 
about three times as often.221 But we should remain mindful of the 
challenges of such comparisons. 

 214. Compare Safety—Road Deaths, MINISTRY OF TRANSP., https://www.transport. 
govt.nz/statistics-and-insights/safety-road-deaths (last visited Feb. 5, 2022) and Fatalities and 
Fatality Rates, 1994–2019, NAT’L HIGHWAY TRAFFIC SAFETY ADMIN., https://www-
fars.nhtsa.dot.gov/Trends/TrendsGeneral.aspx (last visited Feb. 5, 2022).  
 215. See supra note 214. 
 216. See supra note 214. 
 217. See supra note 214. 
 218. See supra note 214. Auto crashes might be a peculiar category of accidents because 
the drivers are themselves typically among the victims, which is, in most cases, a built-in 
deterrent. 
 219. The New Zealand adverse event rates were comparable to those of Australia and 
the United Kingdom. Peter Davis et al., Adverse Events in New Zealand Public Hospitals I: 
Occurrence and Impact, 115 N.Z. MED. J. 1167 (2002). 
 220. Compare id. (reporting incidence of adverse events in New Zealand) with Brennan 
et al., supra note 12, at 373 (reporting incidence of adverse events in the United States). 
 221. Compare Davis et al., supra note 219 (reporting deaths in New Zealand resulting 
from adverse events) with Brennan et al., supra note 220, at 371 (reporting deaths in the 
United States resulting from adverse advents). 
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A much wider net was thrown by Michael Smith.222 Using 
motor-vehicle and non-motor-vehicle fatality rates over a period of 
fifty years from 113 countries, Smith compared mortality rates in 
nations with different legal systems.223 Where legal responses were 
based on English common law, motor vehicle accident fatality rates 
were lower than those in countries using French civil code systems 
or in the Soviet Union and Eastern Bloc countries.224 Vehicle 
accident fatality rates in countries having legal systems based on 
Scandinavian civil codes did not differ from those in common law 
countries.225 For non-motor-vehicle accidents, fatality rates were 
lowest in common law nations, higher in French civil code systems 
than German and Scandinavian civil code countries, and highest in 
former Soviet and Eastern Bloc countries.226 

All of the studies described thus far suffer from the problem 
that they are correlational (observational), not experimental.227 
Whether the comparison is between jurisdictions with different 
laws, or between many jurisdictions with many different laws, or 
within a jurisdiction that changed its law between time-one and 
time-two, inferences cannot be drawn without ambiguity. 228 

A radically different approach is the randomized 
experiment, but, on the topic of whether tort law increases safety, 
such a study can be done only using simulations—which replaces 

 222. Michael L. Smith, Deterrence and Origin of Legal System: Evidence from 1950-1999, 7 
AM. L. & ECON. REV. 350, 352–53 (2005). 
 223. Id. 
 224. Id. at 353. 
 225. Id. Confounding factors such as the cars, the roads, the traffic law interfere, of 
course, with drawing straightforward inferences from these findings. Id. at 374–75.  
 226. Id. at 353. 
 227. See, e.g., id. at 352–53.  
 228. For example, the fact that no-fault auto insurance has been found sometimes (but 
not always) to be associated with an increase in highway deaths could mean that no-fault 
gives drivers reduced incentives to drive safely. See, e.g., Cummins, supra note 208, at 453. 
But it could, instead, be telling us that states with a more serious driving problem are more 
tempted to try something new. In addition to the conditions that lead states to change laws 
or leave the old ones in place, comparisons between states must struggle with various other 
differences, from weather, to culture, to geography, to economic characteristics, and 
beyond, and those differences are changing over time. See Sloan et al., supra note 205, at 
59–62. Do Smith’s comparisons among the legal systems of 113 different nations mean that 
common law tort litigation is better at preventing accidents? Perhaps. But, as Cardi et al. 
comment, “Smith’s study almost certainly fails to control for a host of potentially 
confounding variables (e.g., vastly differing cultural norms, different types of cars, 
population density, etc.), and using gross fatalities as a measure of deterrence poses 
significant limitations for the study’s validity.” Cardi et al., supra note 198 at 575. 
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one threat to validity with another.229 For example, a study 
conducted by Cardi et al.230 presented 717 first-year law students at 
thirteen law schools with nine diverse scenarios, each involving 
activities that risked harm to persons or property.231 Participants 
were randomly divided into groups that were informed that any 
resulting harm might lead either to a “significant criminal fine” or 
to a tort suit, or that neither criminal nor civil liability could follow 
from the accidental harm in the scenario.232 Participants were asked 
to imagine themselves in each scenario and to indicate how likely 
they were to engage in the activity under the circumstances 
described.233 The risk of criminal sanctions for inadvertently 
causing harm reduced the likelihood of engaging in the activity for 
six of the nine scenarios, but the risk of tort liability reduced the 
likelihood for only one of the activities.234 A simulation study of this 
sort is as close as one is likely to get to an apples-to-apples 
comparison on the deterrence question. Yet, this approach presents 
special problems of its own, most importantly, the extent to which 
what people say they would do predicts what they actually will do.235 

B. Research Focused on the Healthcare Setting 

A recent review of research examined studies that focused 
on the relationship, if any, between malpractice liability risk and 
healthcare outcomes.236 Mello and colleagues carried out an 
extensive search for “original empirical studies of the association 
between indicators of malpractice liability risk and indicators of 
health care quality and safety.”237 Examples of measures of litigation 
risk are cost index of malpractice premiums, claim frequency, and 
tort reforms (versus lack thereof).238 Examples of outcomes are 

 229. Cardi et al., supra note 198, at 576–77. 
 230. Id. at 567. 
 231. Id. at 577–78, 582–83. 
 232. Id. at 578. 
 233. Id. at 577. 
 234. Id. at 588. 
 235. This problem exists in many domains. See, e.g., Connie S. K. Poon et al., On The 
Psychology of Self-Prediction: Consideration of Situational Barriers to Intended Actions, 9 JUDGMENT 

& DECISION MAKING 207 (2014). 
 236. Mello et al., supra note 4 at 352–53.  
 237. Id. at 353. 
 238. Id. at 354. 
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mortality, readmissions, patient satisfaction ratings, and birth 
weight (in obstetrical settings).239 

Their search found thirty-seven studies that met the 
reviewers’ criteria for a meaningful study of the question.240 Of the 
thirty-seven studies, twenty-eight examined hospital care only, while 
sixteen focused on obstetrical care.241 Of the twenty hospital studies 
that measured patient mortality, fifteen found no evidence of an 
association with liability risk while five found limited evidence.242 Of 
the seven that measured readmissions and avoidable initial 
hospitalizations, none found evidence of an association between 
liability risk and those outcomes.243 Of the twelve that looked at 
other measures, such as patient safety indicators, seven found no 
association between liability risk and those outcomes while five 
identified significant associations in some analyses.244 Of the sixteen 
that focused on obstetrical care, nine found no significant 
association between liability risk and outcomes, while seven found 
limited evidence for an association.245 

On its face, the results suggest that tort liability sometimes, 
under some conditions, has a harm-prevention effect, but it usually 
does not.246 Or, as the reviewers summed it up: “The available 
findings suggested that greater tort liability . . . was not associated 
with improved quality of care” or safety.247 

 239. Id. at 353, 359–60. 
 240. Id. at 352–53, 364. 
 241. Id. at 352, 359. 
 242. Id. at 352, 361. 
 243. Id. at 352, 362. 
 244. See id. at 352, 363. 
 245. Id. at 352, 359. 
 246. Id. at 364–65. 
 247. Id. at 365. If more liability does not enhance safety, then less liability might not 
diminish safety, and perhaps no liability might not diminish safety. Oddly, a contrary line 
of argument is that tort law has led to defensive medicine. See James Gibson, Doctrinal 
Feedback and (Un)reasonable Care, 94 VA. L. REV. 1641, 1645 (2008). But if healthcare 
providers are, indeed, engaging in defensive medicine, then they are responding to tort 
law’s deterrent impact. The “defensive medicine” concern is saying that malpractice 
litigation over-deters, that it leads to excessive precautions. See Mello & Brennan, supra note 36, 
at 1606. That would seem to confirm its ability to motivate providers to invest effort—at 
least some of it by keeping patients safer. Id. at 1603. To argue that medical malpractice 
litigation has no power to motivate safer practices while also that it is so compelling that it 
generates excessive motivation is puzzling, to say the least. The answer might be that 
defensive medicine is a much weaker phenomenon than the rhetoric surrounding it would 
lead one to imagine. Id. at 1606. 
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Of course, a finding of fact is only as good as the methods 
used to find it. The studies underlying the review had a variety of 
methodological issues that place their conclusions in potential 
doubt.248 A detailed examination of the possible shortcomings of 
that body of studies is beyond the scope of the present article.249 
However, we can sketch some of the problems that seem likely to 
interfere with their ability to reach definitive conclusions. 

First is the inherent uncertainty in correlational designs. In 
most of the studies discussed above,250 where all were correlational 
(or observational, or multivariate) but one, unavoidable 
uncertainties of cause-effect inference persist.251 Given the research 
question, better design options are hard to find, but that fact does 
not make the irreducible inference issue go away. 

Second, we must consider measures of liability risk. 
Researchers typically chose measures of liability risk that were 
available and seemed facially indicative of liability risk.252 Yet, those 
measures might not be sufficiently valid and reliable. They might 
even indicate the opposite of what seems superficially reasonable. 
For example, tort reforms were treated as uniformly reducing the 
risk of liability.253 But, while we might assume that tort reforms were 
promoted because they would keep more money in the hands of 
the healthcare industry (e.g., caps on damages that may be paid to 
plaintiffs), that is not the same as reducing liability risk (compare: 
abolition of joint and several liability, which appears to increase 
rather than reduce the number defendants who face lawsuits).254 

Third, there are problems in existing perceptions of liability 
risk. Objective risk can have no sensible impact on downstream 
behavior without passing through the filter of perception and 
unless the risk level is interpreted with reasonable accuracy.255 
Studies suggest that healthcare providers are insensitive to actual 

 248. Mello et al., supra note 4, at 364. 
 249. For detailed discussion, see Michael J. Saks & Stephan Landsman, Does Malpractice 
Liability Promote Patient Safety? A Methodological Excursion, Jurimetrics J. (under review) (on 
file with authors). 
 250. See Cardi et al., supra note 198. 
 251. Saks & Landman, supra note 31, at 61. 
 252. See Cardi et al., supra note 198, at 577–78. 
 253. Mello & Brennan, supra note 36, at 1606. 
 254. CLOSING DEATH’S DOOR, supra note 2, at 16–17. 
 255. Id. at 17–19. 
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risk levels.256 As Sage and Hyman comment, “[P]hysicians in states 
with strong tort reforms and in states lacking those reforms 
articulated identical views regarding malpractice risk.257 Even 
physicians practicing in low-liability-risk environments display high 
levels of anxiety about the malpractice system.”258 

Fourth, the single greatest difficulty is what we term the 
threshold problem.259 As we noted just above, providers are both 
unaware of the actual level of liability risk and have exaggerated 
fears of the risk.260 Such insensitivity to actual risk levels suggests 
that any level of liability risk above some minimum evokes similar 
responses. This presents a serious problem for research comparing 
the impact of different levels of liability risk.261 Imagine a study that 
compares one jurisdiction with low risk to another with high risk 
and finds no difference in patients’ outcome. The temptation 
would be to infer that different levels of liability risk have no effect 
on the level of patient safety. However, if all levels of liability risk 
above some minimal threshold are responded to similarly, then no 
differences in response exist among all of the above-threshold risk 
levels. Only the below-versus-above threshold difference would be 
detectable. These studies were not designed to find that threshold 
and sample from below it and above it, and then compare those 
effects (if any).262 

Fifth, there is the consideration of the limitations of 
responsive behaviors. Individual healthcare providers have limited 
ability to make improvements.263 They could be motivated to read 
labels more carefully, or to follow a procedure checklist rather than 
take shortcuts, but they are in no position to change the equipment 
in an operating room or decide that the hospital should change 
which drugs it keeps in stock.264 They can only do what they can do. 
So, when studying the safety behavior of providers in response to 
different levels of liability risk, only the former kinds of behavior are 

 256. William M. Sage & David A. Hyman, Do Health Reform and Malpractice Reform Fit 
Together? 20 (Wash: Am. Enter. Inst. Pub. Pol’y, Health Policy Working Paper, 2011), 
http://www.aei.org/paper/100209. 
 257. Id. 
 258. Id. 
 259. See CLOSING DEATH’S DOOR, supra note 2, at 19. 
 260. Sage & Hyman, supra note 256, at 20. 
 261. See CLOSING DEATH’S DOOR, supra note 2, at 19–20.  
 262. See id.  
 263. See id. at 25–26. 
 264. See id. 
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plausible choices for use as indicators of effects of liability risk. If 
improvements require changes of the second kind, it will not be 
possible to observe practitioners making those changes because 
they cannot do so. 

Sixth, defensive practices that might increase safety are 
overlooked. Plausible choices that a provider might make include 
actions that are often regarded as wasteful defensive practices.265 
But research is needed to assess whether they are, indeed, useless 
or if instead they confer health and safety benefits.266 At least some, 
and perhaps many, procedures thought to be defensive could 
actually be good medical practice. If the latter, they are dependent 
variables that should be included in studies assessing the effects of 
liability risks, rather than being ignored.267 

Seventh, we must analyze the distinction between actions 
and effects. If a relationship exists between liability risk and 
caregiver actions, but not between actions and outcomes, the 
problem is not that liability risk does not change provider behavior, 
it is that the actions taken do not affect patient outcomes. That 
would suggest more knowledge needs to be developed about what 
steps providers could take to enhance safety, and then replacing 
those they have been taking that are ineffective with more effective 
ones. 

Finally, we must consider quality versus safety: quality of care 
is not the same thing as patient safety.268 Studies that measure 
quality outcomes are not necessarily studying safety outcomes.269 

 265. Id. at 29. 
 266. Saks & Landsman, supra note 31, at 38.  
 267. Contra Mello et al., supra note 4, at 353 (disregarding studies employing such 
measures). 
 268. See JAMES E. SZALADOS, THE MEDICAL-LEGAL ASPECTS OF ACUTE CARE MEDICINE: A 

RESOURCE FOR CLINICIANS, ADMINISTRATORS, AND RISK MANAGERS 226 (2021). Szaldados 
explained that The National Patient Safety Foundation (“NPSF”) notes that “patient safety 
is related to ‘quality of care’ but the two concepts are not synonymous. Safety is an 
important subset of quality.” Id. Patient safety generally relates to the prevention and 
mitigation of adverse outcomes that stem from the processes of healthcare. Id. The NPSF 
addresses patient safety in the context of defining characteristics. Id. Patient safety has to 
do primarily with the avoidance, prevention, and amelioration of adverse outcomes or 
injuries stemming from the processes of healthcare itself. Thus, the NPSF considers “errors 
and deviations,” “dangerous situations,” “near misses,” and accidents as elements of patient 
safety. Id. 
 269. Id.  
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Those and other methodological issues simply mean that 
the question remains open.270 The impact of individual-focused tort 
liability will, presumably, be convincingly determined eventually—
perhaps to be a substantial contribution to patient safety, perhaps 
none at all. Most likely, the impact will be somewhere in between, 
reducing some kinds of iatrogenic harm under some circumstances, 
but not in others. For the purposes of the Article’s next Part, we 
assume only that the contribution of malpractice liability to patient 
safety is greater than zero.271 

VI. EVALUATING THE COST-EFFECTIVENESS OF THE 

MALPRACTICE LIABILITY SYSTEM 

We begin our cost-effectiveness analysis by underscoring our 
earlier conclusions: that the malpractice liability system’s principal 
purpose is the prevention of future harm;272 that how much 
prevention it accomplishes is unknown, but a reasonable tentative 
operating supposition is that it is more than zero; that iatrogenic 
harm is a major problem not only for the healthcare industry but 
for all of society; and that all current efforts to bring iatrogenic 
harm within tolerable bounds have been plainly insufficient. 

The enormous number of preventable deaths and injuries 
that occur annually in healthcare is the most obvious evidence for 
that latter point.273 Whatever contributions to safety have been 
made by actions of the healthcare industry,274 by tort law, by 
government regulation, by the efforts of individual providers, or by 

 270. See supra Part V.B. 
 271. See supra Section V; see also, CLOSING DEATH’S DOOR, supra note 2, chapter 6; Mello 
et al., supra note 4, at 363 (reporting findings with a non-zero impact of liability on patient 
outcomes).  
 272. See supra Section IV.C. 
 273. See INST. MED., supra note 9, at 1. 
 274. The first conspicuous public report of the massive problem of iatrogenic injury 
and death was published by the Institute of Medicine in 2000. See INST. MED., supra note 9. 
The Institute set a goal for the healthcare industry of reducing those deaths by 50% within 
the next five years. Id. at 2. Commenting on progress five years later, two leading voices of 
the patient safety movement commented on the absence of much improvement: “Although 
these efforts are affecting safety at the margin, their overall impact is hard to see in national 
statistics.” Id. “[L]ittle evidence exists from any source that systematic improvements in 
safety are widely available.” Lucian L. Leape & Donald Berwick, Five Years After to Err Is 
Human: What Have We Learned? 293 J. AM. MED. ASS’N 2384 (2005). A study conducted a 
decade after the IOM Report, specifically aimed at looking for improvements in patient 
safety, found little if any. Christopher P. Landrigan et al., Temporal Trends in Rates of Patient 
Harm Resulting from Medical Care, 363 NEW ENG. J. MED. 2124, 2130 (2010). 
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anything else—separately and together—have been inadequate. 
Clearly, additional and varied initiatives are needed to supplement 
(or replace) existing efforts if massive numbers of iatrogenic deaths 
and injuries are not to remain a permanent feature of American 
healthcare.275 

Law and society should be thinking in terms of addition, not 
subtraction—adding safety-promoting means that are effective and 
cost-effective, and subtracting only those that make no 
contribution.276 Our focus in this Part is whether malpractice 
liability is making a justifiable contribution to that effort. Is it 
delivering what society needs from it? Is it pulling its weight? Is it 
worth its cost?277 

The approximate cost of the malpractice liability system is 
known or knowable.278 As we saw earlier, those costs are 
proportionately small in comparison to what other industries pay, 
especially in light of the high level of harm generated by the 
healthcare industry.279 Direct costs consist of the total of malpractice 
insurance premiums paid by individuals and organizations, plus the 
cost of self-insurance for those entities which self-insure.280 The 
principal indirect cost that is frequently mentioned is defensive 
practice.281 We have elsewhere analyzed that issue and found that 
most of the wide-ranging numbers advanced in that debate are 
unsupportable exaggerations.282 

A range of estimates exist for the amount of harm caused 
annually by adverse events and their associated costs.283 The 

 275. Some possibilities are discussed in CLOSING DEATH’S DOOR, many of which involve 
legal changes away from individual liability, and even away from litigative policies generally. 
CLOSING DEATH’S DOOR, supra note 2, at 12–13. At the same time, were it not for various 
error prevention programs now in existence, the numbers might be far higher than they 
currently are. Id. at 13. 
 276. Shuck, supra note 154, at 200 (noting that “[a]ll systems . . . have had to adopt 
auxiliary measures – information, education, administrative regulation, instinct for self-
preservation, technology, market effects (including reputation), professional discipline, 
and other behavioral influences – to augment the call for accident prevention”). 
 277. As a corollary: Unless and until adequate evaluation has taken place, sensible 
judgments about whether to keep, modify, or replace cannot be made. 
 278. See supra Part III.B. 
 279. See supra Parts II, III.B. 
 280. Saks & Landsman, supra note 31, at 28. 
 281. Id. at 46. 
 282. Id. at 35–36. The highest of the numbers promoted approach $1 trillion. Id. at 36 
n.48. As we and others have noted, most of those are slapdash numbers, bordering on 
fiction. See Hyman & Silver, supra note 123, at 113; see also supra Part III.B. 
 283. See supra Part II. 
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Harvard Medical Practice Study (“HMPS”) calculated the financial 
costs to the 98,610 victims of adverse events those researchers 
determined to have occurred in New York hospitals in 1984 to be 
$3.77 billion ($1.80 billion for additional medical care and $1.96 
billion for lost earnings and household production).284 Adjusting 
that into 2019 dollars, the total comes to $9.28 billion.285 The 
average loss per patient in 2019 dollars would, therefore, be a bit 
over $94,000.286 Other research approaches have found the number 
of patients suffering adverse events to be ten times as great as the 
approach used by the HMPS researchers.287 For example, Classen 
and colleagues, using the “Global Trigger” method, found about 
ten times as many adverse events, including nearly twice as many 
deaths.288 Furthermore, these counts represent only adverse events 
occurring in hospitals, rather than the full range of settings in 
which healthcare delivery and its errors occur.289 If losses from the 
latter could be measured and added in, the total cost of iatrogenic 
harm would obviously be substantially greater.290 

A vitally important unknown is the number of iatrogenic 
injuries and deaths prevented by tort liability. As discussed earlier, 
the conceptually best way to find that out would be to compare 
apples-to-apples across states, some with no regime of malpractice 
liability, others with typical legal regimes.291 With no malpractice 

 284. WEILER ET AL., supra note 52, at 95–96. Note that the total number of adverse 
events is being counted rather than only negligent adverse events. Id. at 34–35. That focus 
makes sense for several reasons. One is that few studies of iatrogenic harm take the extra 
steps needed to distinguish between negligent and non-negligent errors. See id. at 35. The 
distribution of patients across levels of harm is quite similar for the negligent and the non-
negligent cases, so cost estimates are not affected by the distinction. Id. Another reason is 
that by placing the threshold (negligence) for compensability where it does, tort precludes 
two-thirds of the victims of adverse events from being reimbursed; yet, this does not change 
the fact that the losses associated with those harms still exist and fall somewhere. Id. at 109. 
Conversely, on the loss-prevention side of the coin, efforts at harm prevention serve equally 
to prevent accidents that are viewed as non-negligent as well as those viewed as negligent—
and therefore prevent losses falling in either category. Id. at 145. 
 285. This understates the amount because medical costs inflate faster than the general 
cost of living. Mike Patton, U.S. Health Care Costs Rise Faster Than Inflation, FORBES (June 29, 
2015, 10:27 AM), https://www.forbes.com/sites/mikepatton/2015/06/29/u-s-health-care-
costs-rise-faster-than-inflation/?sh=410089236fa1. 
 286. The average loss per patient calculation, $94,000 per patient, is determined by 
dividing $9.28 billion by 98,610 patients. 
 287. See Classen et al., supra note 17, at 581. 
 288. Id. 
 289. Id. at 583–84. 
 290. Id. 
 291. See Saks, supra note 66. 
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liability influence whatsoever, would the incidence of iatrogenic 
injury remain level? Or fall? Or rise higher?292 State-to-state 
comparison would enable us to know how many (negligent) 
iatrogenic injuries or deaths are prevented by the existence of 
malpractice liability as it currently functions. 

Whatever other criteria might be employed to assess the 
contribution of tort law to patient safety, one of them has to be the 
return on society’s investment.293 If the cost of the liability system 
prevents harm totaling more than its cost, then the liability system 
is a cost-beneficial investment.294 Such savings are a measure of the 
law’s prevention function.295 That is not the only consideration, of 
course, but surely it is one essential consideration. On the other side 
of the coin, if the cost of the liability system exceeds what society 
gets in return for its investment, that too is vitally important to 
know.296 

Put simply, if the central function of malpractice liability is 
the prevention of future harm, then we should want to know how 
much harm is prevented, perhaps expressed as the value of the losses 
avoided, and to weigh that against the investment required to obtain 
those savings. Without an answer to that essential question, it is not 
possible to assess the social value of the malpractice litigation 
system.297 

 292. Perhaps one of these days an American state will decide to copy New Zealand’s 
radical abolition of tort law or, at least, of malpractice liability. See, e.g., Peter H. Schuck, 
Tort Reform, Kiwi-Style, 27 YALE L. & POL’Y REV. 187 (2008). If a state decides to do so, we 
hope it will include in the enabling statute a requirement to collect important “before” data 
over a period of several years which could be compared to “after” data. 
 293. See Michelle M. Mello et al., Who Pays for Medical Errors? An Analysis of Adverse Event 
Costs, the Medical Liability System, and Incentives for Patient Safety Improvements, 4 J. EMPIRICAL 

LEGAL STUD. 835, 836, 854 (2007).  
 294. Frank A. Sloan & John H. Shadle, Is There Empirical Evidence for “Defensive Medicine”? 
A Reassessment, 28 J. HEALTH ECON. 481, 481 (2009). 
 295. Saks & Landsman, supra note 31, at 77. 
 296. In fact, iatrogenic injuries externalized onto patients, insurers, and taxpayers are 
uncounted costs of the healthcare system. Id. at 32. If returns on investments in safety are 
greater than the cost of the malpractice litigation system, then the total cost of healthcare 
in the U.S. is reduced and vice versa. 
 297. Remarkably little effort has gone toward conducting such an analysis. Mello et al., 
supra note 136, at 1570–71. While the malpractice liability debate has been obsessed with 
costs, that has been accompanied by a disregard of benefits. Saks & Landsman, supra note 
31, at 51. One of the most sober analyses of cost acknowledges the neglect of benefits. Mello 
et al., supra note 136, at 1572 (“It is important to note, however, that our calculations 
ignored benefits arising from this spending.”). 
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Figure 1298 is an attempt to develop a picture that embodies 
the essential considerations, though it is unavoidably tentative, and 
its contents are estimates. The cost of the liability system is 
represented as the dotted horizontal line in the lower portion of 
the figure, parallel to the X-axis. We have estimated that at $15 
billion dollars. As discussed earlier,299 we know that the direct cost 
of the malpractice liability system, based on total insurance 
premiums paid, is nearly $10 billion.300 To that we have added an 
educated guess about the amount of institutional self-insurance.301 

Figure 1. Losses avoided in billions of dollars (Y-axis) as a 
function of amount of iatrogenic harm prevented. Harm prevented 
is measured as a percentage (X-axis) of the harm that does occur. 
The lower curve reflects savings from adverse events prevented in 
relation to the HMPS data; the upper curve reflects savings in 
relation to Global Trigger data. The horizontal dotted line 
represents the approximate cost of the malpractice liability system.

 
 

 298. See infra p. 249. 
 299. See supra Part III.B. 
 300. See supra notes 282–85. 
 301. Were it known how much is spent on unrecoverable self-insurance costs by 
organizations, a more precise total could be represented. 
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Next, we have plotted two curves, representing high and low 
bounds of savings generated by iatrogenic harms prevented. We 
base the lower bound on the HMPS data.302 We extrapolate the 
number of adverse events determined for New York State hospitals 
in 1984 to the entire U.S. for 2019, based on the increase in 
population size, which brings it to 1,819,126.303 Next, we express the 
average cost per adverse event (found by the HMPS team) in 2019 
dollars, which comes to a bit over $94,000,304 and which brings the 
total national cost attributable to adverse events in hospitals to $171 
billion.305 We base the higher bound on other research approaches, 
such as the Global Trigger, which we discussed above, and will 
address further below.306 Bear in mind, as we have noted before, 
that these data reflect only adverse-event injuries and deaths 
occurring in hospitals. That fact leads to our understating the total 
national cost attributable to adverse events, while the other side of 
the coin, investment in prevention (malpractice liability insurance 
and self-insurance), reflects costs for all of healthcare. 
Consequently, the Figure is a conservative estimate of the savings 
achieved by the investment in malpractice liability. 

No one knows how many adverse events are prevented by 
the malpractice liability system, so we present a range of 
possibilities. To get some grip on what that range might be, we take 
the annual number of adverse events estimated to occur in the U.S. 
in 2019 (1,819,126) based on the HMPS data and plot the range of 
possible adverse events that did not occur (owing to tort liability’s 
harm-prevention effect).307 That is the dashed sloping line in the 

 302. The HMPS data are a low estimate of the number of patients injured or killed 
because they rely on reviews of medical records, are limited to hospitals (thereby missing 
all the other places where iatrogenic injuries occur), and for a number of other reasons. See 
supra Part VI; see also CLOSING DEATH’S DOOR, supra note 2, at 26–27. 
 303. The HMPS counted 98,610 adverse events in New York. Brennan et al., supra note 
12, at 373.  The U.S. population at that time was 13.254 times that of New York, yielding a 
nationwide figure of 1,306,977 adverse events. See U.S. Dep’t of Com. Bureau of the Census 
No. 959, at 1 (1984) (“Estimates of the Population of the United States to September 1, 
1984”). The U.S. population in 2019 was 1.39 times that of its population in 1984, yielding 
a nationwide figure in 2019 of 1,819,126. See Press Release, U.S. Census Bureau, 2019 U.S. 
Population Estimates Continue to Show the Nation’s Growth Is Slowing (Dec. 30, 2019), 
https://www.census.gov/newsroom/press-releases/2019/popest-nation.html. 
 304. See supra notes 284–286 and accompanying text.. 
 305. Multiplying $94,000 in losses on average per victim by 1,819,126 victims. 
 306. See infra notes 308–09 and accompanying text. 
 307. See Brennan et al., supra note 12; Press Release, U.S. Census Bureau, supra note 
303. 
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lower portion of the Figure. If the tort system prevents 1% as many 
adverse events from occurring as do occur, that would be 18,191 
prevented injuries, and a savings of $1.7 billion. That amount is 
much less than the $15 billion that it cost to generate those savings. 
Alternatively, if for every ten adverse events that do occur, the tort 
system prevented one (10% instead of 1%), there would be 181,913 
injuries or deaths prevented, and a savings of $17.1 billion. That 
amount is greater than the estimated $15 billion investment in 
prevention. We have plotted the range of possibilities from 1% to 
15%. The number of adverse events prevented might be less than 
1% or more than 15%, but it is just a matter of extending the line 
to see how the losses prevented relate to the cost of tort prevention.  

Other research approaches to counting adverse events have 
found ten times as many events as the HMPS did.308 For simplicity, 
we use the multiple of ten, and re-run the calculations based on ten 
times as many adverse events.309 Thus, if the tort system prevents 1% 
as many adverse events from occurring as do occur, that would be 
181,913 fewer patients harmed, and a savings of $17.1 billion. That 
already is a positive return on the societal investment that is the tort 
system. If the incidence were, instead, one prevented case for every 
ten that occur (10% instead of 1%), that is 1,819,126 adverse events 
prevented, and a savings of $171 billion. The dash-dot line in the 
upper portion of the Figure plots the range of these savings.  

We obviously are not proposing “a figure” for the amount of 
savings generated by the liability system through the prevention of 
iatrogenic harm. But we suggest that the true figure, at least for 
hospital adverse events, though unknown, is bracketed within the 
bounds sketched in the Figure. Future research can try to narrow 
the range of uncertainty.  

Importantly, this exercise suggests that little prevention by 
the liability system is required to justify its existence in cost-benefit 
terms. That conclusion results from the facts that the amount of 
economic loss generated by iatrogenic harm is so great and the total 
cost of the liability system is relatively so small.310 The larger the 
preventive effect—measured as a fraction of iatrogenic harm that 
currently occurs—the greater the savings produced by the liability 

 308. See, e.g., Classen et al., supra note 17 regarding the "Global Trigger." 
 309. Realize that these still include only hospital-based adverse events, not any of the 
other settings in which healthcare, including surgery, is delivered. 
 310. See supra Section III. 
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system relative to the investment in it.311 Were we to add the cost of 
losses resulting from adverse events generated outside of hospitals, 
both the upper and lower bounds would be appreciably higher.312 
In short, by almost any assumption within this framework, 
beginning with modest ones, the malpractice liability system 
appears to produce a net social benefit.313 

The cost to benefit ratio is likely to change as system factors 
change, among them: innovations in the ways caregivers work, new 
procedures, new technology, or movement toward some form of 
enterprise liability.314 If the trend toward absorption of small-
business medical providers into larger healthcare organizations 
continues, with organizations assuming more responsibility and 
more liability, that will change the effects of tort liability on patient 
safety.315 If such trends were to continue, whatever the impact of 
malpractice liability is today, it would be expected to move toward 
greater effectiveness at harm prevention in the future.316 Such 

 311. See id. 
 312. See supra text accompanying notes 19-27, indicating that adding adverse events 
occurring outside of hospitals to those occurring inside of hospitals would approximately 
double the total number of patients who are victims of iatrogenic injury, with 
commensurate increase in losses, and proportionate losses avoided by any prevention 
effects resulting from malpractice liability. See also Rodwin et al., supra note 11, at 2103.  
 313. An interesting complication, outside of the Figure itself, needs to be addressed. 
Some effects prompted by the tort system produced improvements in the past and generate 
continuing harm-prevention and savings. See, e.g., F.W. Cheney, The American Society of 
Anesthesiologists Closed Claims Project: What Have We Learned, How Has It Affected Practice, and 
How Will It Affect Practice in the Future? 91 ANESTHESIOLOGY 552 (1999); see also Ellison C. 
Pierce, Jr., The Development of Anesthesia Guidelines and Standards, 16 QUALITY REV. BULL. 61 
(1990). Another example would be changes in a hospital’s internal pharmaceutical 
ordering system which, once in place, reduced the incidence of errors substantially and 
continuously. SOREN BISGAARD, SOLUTIONS TO THE HEALTHCARE QUALITY CRISIS: CASES 

AND EXAMPLES OF LEAN SIX SIGMA IN HEALTHCARE 8 (2009). Because such improvements 
are made at a system level, they are multiplied across practitioners and patients and persist 
in time. See id. Even if the tort system was the principal, or the sole, motivator of such 
changes, and can be credited with saving lives and money year after year, a question arises 
as to whether the tort system should be allowed to “charge” for those savings every year into 
the future. There might be answers, such as that the savings produced by fewer errors 
reduce the liability insurance premiums that the anesthesiologists and hospitals (in the two 
examples above) are charged, and therefore the cost of the malpractice liability system 
declines over time along with the safety benefits it has produced. A more thoroughgoing 
analysis of the puzzle of how to count costs and benefits when they occur at varied 
organizational levels and persist into the future needs to be undertaken, but such analysis 
is not in the present article. 
 314. See infra note 339. 
 315. See infra Section VII. 
 316. See infra Section VII; Sage & Underhill, supra note 125; CLOSING DEATH’S DOOR, 
supra note 2, at 190–93. 
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changes could have a considerable impact on the analysis just 
described.317 The next Part addresses one of the most important of 
such changes, one that the law has potential control over.  

VII. THE IMPORTANCE OF ORGANIZATION-LEVEL LIABILITY 

If the effect of malpractice liability on patient safety through 
the pathway of individual practitioner behavior is weak or non-
existent, ample reasons might explain why. Those range from the 
small fraction of cases undertaken by and on behalf of victims, to 
the obstacles that lay in the paths of plaintiffs (both before and 
during the era of tort reform), to the difficulty practitioners have 
assessing their actual liability risk, to lack of knowledge about what 
steps they could and should take to reduce the risk of harm, to the 
limited power providers have to make improvements that are 
needed to make the care delivery system safer, to still other 
possibilities.318 

Perhaps the largest problem is the focus on individual 
healthcare practitioners. In many contexts, certainly including 
healthcare, major aspects of the ability to make practices safer, and 
the decisions whether or not to do so, are in the hands of people 
higher in the organizational structure than individual providers.319 
If we assume that individual providers are already being about as 
careful as they individually can be, then raising the level of patient 
safety further requires action at the level of the system, which is 
under the control of organizational managers.320  

Healthcare organizations can do many things that individual 
practitioners cannot.321 For example, organizations are quite 
capable of tracking data on liability risk and costs and making 
decisions about which investments in safety, or other organizational 
changes, are worth undertaking to reduce their risk of litigation.322 
Organizations are in a position to weigh the cost-benefit of changes 
in systems that could improve safety, including acquiring safer 
technology and other equipment, providing safety gear, setting up 

 317. See infra Section VII. 
 318. See Troyen A. Brennan & Michelle M. Mello, Patient Safety and Medical Malpractice: 
A Case Study, 139 ANNALS OF INTERNAL MED. 267, 271 (2003). 
 319. CLOSING DEATH’S DOOR, supra note 2, at chs. 10, 11.  
 320. Id. 
 321. Id. 
 322. Id. 
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systems that make errors hard to make or to catch errors about to 
happen and prevent harm from occurring, reorganizing people 
and work tasks, improving training, raising competency 
requirements, adjusting staffing ratios, etc.323 They can decide 
which safety improvements they wish to invest in and how best to 
deploy them.324 

Current thinking is that the organization is where control 
over patient safety is centered, where decisions on investments in 
safety are made,325 and therefore where accountability in tort law 
might be most usefully aimed to motivate investment in safety. 
There are multiple interlinked causes of harmful errors and 
multiple pathways to prevent those errors, with system fixes being a 
promising strategy for preventing many, perhaps most, of them.326 

Consider a recent example. As patients infected with 
COVID-19 and suffering from breathing difficulties flooded into 
hospitals with insufficient ventilators, those hospitals scrambled to 
obtain more ventilators.327 But the variety of makes, models, and 
designs of different ventilators was confusing and led to errors in 
providing timely and effective ventilator support to some 
patients.328 The best way to have prevented those errors would not 
have focused on caregivers (such as by training them in the use of 

 323. Even those providers who, for whatever reasons, account for most harmful 
individual errors might benefit more from organizational interventions to overcome 
personal problems and improve their performance than from their individual efforts to do 
so. See Studdert & Mello, supra note 193, at 431–32. 
 324. Mello et al., supra note 4, at 363. 
 325. Following similar insights well established in other fields, leaders of the patient 
safety movement have come to view iatrogenic harm as being more the product of system 
defects than of the failures of individual caregivers. See, e.g., Lucian L. Leape, Error in 
Medicine, 272 J. AM. MED. ASS’N 1851 (1994); see also CLOSING DEATH’S DOOR, supra note 2, 
at 190–93; ROBERT WACHTER & KAVEH SHOJANIA, INTERNAL BLEEDING: THE TRUTH BEHIND 

AMERICA’S TERRIFYING EPIDEMIC OF MEDICAL MISTAKES (2005); Philip J. Fracica et al., 
Patient Safety, in MEDICAL QUALITY MANAGEMENT 1, 43–45 (Prathibha Varkey ed., 2010). 
 326. This is not to say there are no individual providers who cause far more than their 
share of iatrogenic harm, resulting perhaps from a wide range of personal problems—
substance use disorders, money troubles, family problems, psychiatric conditions, 
inadequate training, and others—who might benefit from help of the appropriate kinds or, 
if necessary, actions by licensure and discipline authorities. See, e.g., Studdert & Mello, supra 
note 193, at 458. 
 327. Lingzhong Meng & David L. McDonagh, Impact of Coronavirus and Covid-19 on 
Present and Future Anesthesiology Practices, FRONTIERS IN MED. (July 21, 2020), 
https://www.frontiersin.org/articles/10.3389/fmed.2020.00452/full. 
 328. See, e.g., Nightingale Hospital Death: Wrong Filter Caused Cardiac Arrest in Covid Patient, 
BRITISH BROAD. CO. (Oct. 12, 2021), https://www.bbc.com/news/uk-england-london-
58883932. 
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a wide variety of ventilators, just in case they might encounter 
different kinds) but on the hospital or its parent organization 
(which might have been better prepared with more ventilators of 
more consistent design) or the government (which could have 
followed through on pre-pandemic plans to contract for the 
development and manufacture of more ventilators).329  

This example illustrates that the primary locus of 
responsibility for many or most errors could more productively be 
viewed not as being the caregiver at the end of the causal chain, but 
larger organizational units that are in a better position to take 
effective preventive steps but did not take them.330 Moreover, 
plaintiffs’ attorneys generally prefer to sue organizations when 
possible, if only for their deeper pockets,331 though also because of 
the role of organizations in coordinating the interdependent 
activities of numerous actors, facilitated by the doctrine of respondeat 
superior.332 In fact, other than auto crash cases, most named tort 
defendants are corporations, governments, and other 
organizations, not individuals.333 The same appears true in medical 
malpractice litigation.334  

The problem is that the healthcare industry has organized 
itself in ways that create a mismatch between the most visible targets 
of liability and where the power to prevent harm resides.335 Partly as 

 329. Andy Slavitt, The COVID-19 Pandemic Underscores the Need to Address Structural 
Challenges of the US Health Care System, JAMA HEALTH FORUM (July 2, 2020), 
https://jamanetwork.com/channels/health-forum/fullarticle/2768097. 
 330. CLOSING DEATH’S DOOR, supra note 2, at 190–93. 
 331. Given the implicit cap on damages that can be recovered in suits against individual 
providers, discussed in supra note 100 and accompanying text, the only way patients with 
the most devastating injuries, requiring millions of dollars of expenses, can recover needed 
compensation, is by suing organizations, mainly hospitals. See Silver et al., supra note 100, at 
559 (discussing how physicians face little personal exposure on malpractice claims). 
 332. Respondeat Superior, BLACK’S LAW DICTIONARY (11th ed. 2019) (“The doctrine 
holding an employer or principal liable for the employee’s or agent’s wrongful acts 
committed within the scope of the employment or agency.”). 
 333. STEVEN K. SMITH ET AL., BUREAU OF JUST. STAT., NCJ-153177, TORT CASES IN 

LARGE COUNTIES (1995). 
 334. Once we set aside auto crash cases, only 34.5% of tort defendants overall are 
individuals; in medical malpractice cases, 38.5% of defendants are individuals. THOMAS H. 
COHEN, BUREAU OF JUST. STAT., NCJ-228129, TORT BENCH AND JURY TRIAL IN STATE COURTS 
(1995). The rest are organizations of one kind or another. Id. If the organizations that are 
already the preferred targets of litigation come to exercise more control over the providers 
and the processes of care, safety would be expected to improve. See, e.g., infra note 339; supra 
Part V. 
 335. Russel G. Thornton, Responsibility for the acts of others, 23 BAYLOR U. MED. CTR. 
PROC. 313 (2010). 
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a result of traditional medical practice culture (wherein physicians 
maintained independent practices as their own small businesses), 
and partly as a strategy by hospitals and other healthcare 
organizations to reduce costs and management burdens, hospitals 
minimized the number of workers for whom they were responsible, 
and with that minimized their own liability.336 Under existing 
arrangements, hospitals deflect what liability they can onto 
physicians and other independent contractors.337 The result is that 
the entity most able to make the system changes needed for greater 
safety tends to be sheltered from liability, while the individual 
providers and contractors who cannot make those system changes 
are more exposed to liability.338 

 To create more of a “business case” for safety, one proposed 
solution would involve changing organizational arrangements so 
that hospitals and other healthcare organizations would be the 
primary target of liability.339 Under such “enterprise liability,” all 
individual healthcare providers would be required to become 
associated with a healthcare organization—a hospital, a nursing 
home, a healthcare plan, a private group practice.340 The enterprise 
not only pays malpractice insurance premiums for itself and its 
clinicians but is also responsible for all liability.341 Injured patients 
would no longer be allowed to sue doctors but instead would sue 
the organization.342 In that way, the enterprise would be more 
incentivized to use its powers to make the care it provides safer. 

Other economic counterforces are developing, most notably 
denial-of-payment programs343 by CMS in an effort to further tilt the 
hospital’s balance sheet in favor of safety.344 If too many patients 

 336. See PAUL STARR, THE SOCIAL TRANSFORMATION OF AMERICAN MEDICINE 424–27 

(rev. ed. 2017). 
 337. See Thornton, supra note 335, at 313. 
 338. Claudia Dreifus, Doctor Leads Quest for Safer Ways to Care for Patients, N.Y. TIMES 

(March 8, 2010), https://www.nytimes.com/2010/03/09/science/09conv.html. 
 339. Kenneth S. Abraham & Paul C. Weiler, Enterprise Medical Liability and the Evolution 
of the American Health Care System, 108 HARV. L. REV. 381, 398–401 (1994). 
 340. Id. at 427. 
 341. Id. at 427–28. 
 342. Id. at 427. 
 343. The various federal denial-of-payment programs are described in CLOSING 

DEATH’S DOOR, supra note 2, at 165–73. 
 344. CTR. OF MEDICARE & MEDICAID SERVS., CMS IMPROVES PATIENT SAFETY                           

FOR MEDICARE AND MEDICAID BY ADDRESSING NEVER EVENTS (Aug. 4, 2008), 
https://www.cms.gov/newsroom/fact-sheets/cms-improves-patient-safety-medicare-and-
medicaid-addressing-never-events. 
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suffer “hospital acquired conditions” during their stays, or too many 
discharged patients need to return within thirty days for further 
treatment of the original condition, hospitals lose a percentage of 
their entire annual Medicare and Medicaid payments from CMS.345  

The shift away from individual liability to organizational 
liability could have a dramatic impact on patient safety.346 If the 
patient safety community is correct about organizations and systems 
holding the key to reducing iatrogenic harm, as the focus of 
accountability and liability shift from individual providers to 
organizations, the very same liability system that was having a 
debatable impact on patient safety might begin to have a clearer 
and more powerful impact.  

VIII. CONCLUSION 

After briefly reviewing what is known about the incidence 
and costs of iatrogenic harm and about the behavior of the 
malpractice litigation system, we examined the system’s 
functioning: what it actually does, as an empirical matter, as 
opposed to normative visions of what it ought to do. We concluded 
that the chief function of the tort system generally, and the 
malpractice litigation system specifically, is to prevent future harm. 
That harm-prevention function is not without limits, of course, as 
the literature of the economics of tort law has explicated.347 Given 
how the liability system works and what it in fact does, it has not 
been, and is unlikely to become, a system whose principal purpose 
is compensation or corrective justice, though in particular cases it 
does serve those purposes for some victims of tortious harm. 

If prevention of harm is the chief function of malpractice 
liability, then the next concern is how well it accomplishes that 
purpose. If malpractice liability generates no safety effects, then the 
chief reason for preserving it vanishes and the law needs to find 
better ways to respond to the endless epidemic of iatrogenic harm. 
On the other hand, if liability risk is one of the main things 

 345. CTR. OF MEDICARE & MEDICAID SERVS., CMS PROPOSES PAYMENT REFORMS FOR 

INPATIENT HOSPITAL SERVICES IN 2008 (Aug. 13, 2007), https://www.cms.gov/ 
newsroom/press-releases/cms-proposes-payment-reforms-inpatient-hospital-services-2008. 
 346. Abraham & Weiler, supra note 339, at 434. 
 347. See generally, CALABRESI, supra note 175; POSNER, supra note 175; see also Thomas S. 
Ulen, The Economics of Tort Law, 23 LAW & SOC’Y REV. 939, 941–42 (1989) (explaining that 
the negligence standard ignores some dimensions of precaution). 
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preventing the number of iatrogenic deaths and injuries from rising 
even higher than they are, then we should not be eager to abolish 
it, or weaken it further, on inadequate evidence. A recent review of 
the body of empirical research specifically on malpractice liability 
concluded that, “The available findings suggested that greater tort 
liability . . . was not associated with improved quality of care” or 
safety.348 A closer look at the studies underlying the review suggests 
that in a variety of ways the existing body of research does not meet 
the methodological challenges posed by the research question.349 
The question remains open, but a plausible tentative conclusion in 
light of existing evidence is that the safety-effect is greater than zero.  

 Then, using data on the costs of iatrogenic injury and the 
costs of the malpractice liability system, we estimate conservatively 
(because we include only iatrogenic harm occurring in hospitals) 
what would be required for the liability system to be making a cost-
effective contribution to patient safety. This exercise illustrates that 
quite little prevention by the liability system is necessary to justify its 
existence in cost-benefit terms. That conclusion flows from the facts 
that the incidence and economic loss generated by iatrogenic harm 
is so great and the total cost of the liability system is proportionately 
so small.  

Finally, we discussed the likely role of organizations in 
making healthcare safer. We argue that by focusing malpractice 
liability more squarely on organizations, rather than on individual 
caregivers, organizations would be motivated to use their resources 
(meaning not only financial, but managerial, technical, and so on) 
to create healthcare delivery processes in which adverse events were 
less likely to occur. By changing the relationship of liability to 
organizations, and organizations to the caregivers working with 
them, the liability system’s impact and cost-efficiency could grow.  
 

 348. Mello et al., supra note 4, at 365. 
 349. Saks & Landsman, supra note 249. 
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COURT ORDERED PARENT CHOICE:                              
A SOLUTION FIFTY YEARS IN THE MAKING 

SHAKA MITCHELL†

I. INTRODUCTION 
 

n 1973, the United States Supreme Court held that there is no 
fundamental right to an education found in the U.S. 

Constitution.1 Far from barring the door to future litigation, San 
Antonio v. Rodriguez opened the proverbial floodgates, causing waves 
of plaintiffs to crash upon the courthouse doors.2 In the first place, 
San Antonio did not allow federal courts to detach from the subject 
of education.3 Nearly fifty years later, the Court continues to issue 
rulings that have a major impact.4 Since the turn of the twenty-first 
century, the federal courts have issued rulings on a number of K-12 
and higher education issues, including scholarship programs, 
playground equipment, and even graduate courses of study.5  

    †    Director of State Strategy and Advocacy, American Federation for Children. J.D., 
Wake Forest University School of Law (2004). Member of the Board of Advisors, Wake Forest 
Journal of Law & Policy. The author would like to thank his current and former colleagues 
for their support and feedback. A special acknowledgement to AFC Board Member H. Lee 
Barfield, II, J.D., for his review of early concepts of this article, and to Spenser Nelson 
(Belmont University, expected 2024) for his research support. 

 1.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 2 (1973). 

 2. See Jeffrey S. Sutton, San Antonio Independent School District v. Rodriguez and Its 
Aftermath, 94 VA. L. REV. 1963, 1973 (2008).  

 3. See Charles J. Ogletree, Jr., The Legacy and Implications of San Antonio Independent 
School District v. Rodriguez, 17 RICH. J. L. & PUB. INT. 526, 534–35 (2014) (discussing the 
uncertainty San Antonio provided for future litigants in federal courts).  

 4. See Carson ex rel. O.C. v. Makin, 979 F.3d 21, 25 (1st Cir. 2020) (challenging a state 
funding system for schools forty-seven years after San Antonio); Geoffrey R. Stone, How a 
1973 Supreme Court Decision Has Contributed to Our Inequality, DAILY BEAST (May 15, 2014, 5:45 
AM), https://www.thedailybeast.com/how-a-1973-supreme-court-decision-has-contributed-
to-our-inequality (discussing how battles over education continue in federal courts over 
forty years after San Antonio). 

 5.  See generally Zelman v. Simmons-Harris, 536 U.S. 639 (2002); Trinity Lutheran 
Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012 (2017); Locke v. Davey, 540 U.S. 712 
(2004). 

I 
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In the second place, after dissenting in San Antonio, Justice 
Brennan went on to give friendly advice to those seeking legal 
protection but who had been turned away by the majority in San 
Antonio.6 Justice Brennan noted that “[s]tate Constitutions, too, are 
a font of individual liberties . . . .”7 This seemingly innocuous 
sentence in a law review article would embolden districts, taxpayers, 
and parents to challenge a range of state-based laws and practices 
related to all manner of education issues.8 Decisions at the state 
level could not be shirked—all fifty state constitutions contain 
language about the provision of an education system.9 The rulings 
and their attendant remedies, however, have been mostly 
underwhelming when viewed from the perspective of parents and 
students seeking better educational outcomes.10 

State courts, however, should be given a measure of grace. 
They were doing the best they could with the situations presented; 
in effect, making lemonade. Nevertheless, this article contends that 
in the nearly fifty years since San Antonio and through Carson v. 
Makin (heard in December 2021), legal rulings at the state and 
federal levels, changes in policy mechanics, and decades’ worth of 
evidence have finally converged to remove the barriers that have 
prevented a truly student-centric system of education.11 As students 
across the United States are coping with multiple school years 
disrupted by the COVID-19 pandemic, this confluence could not be 
better timed.12 

 6.  San Antonio Indep. Sch. Dist., 411 U.S. at 62–63. 

 7.  William Brennan, State Constitutions and the Protection of Individual Rights, 90 HARV. 
L. REV. 489, 491 (1977). 

 8.  Throughout this article the term “parent” is meant to include “guardian.” 

 9.  Scott Dallman & Anusha Nath, Education Clauses in State Constitutions                     
Across the United States, FED. RSRV. BANK OF MINNEAPOLIS (Jan. 8, 2020), 
https://www.minneapolisfed.org/article/2020/education-clauses-in-state-constitutions-
across-the-united-states. 

 10. See Rick Hess, The Kind of School Reform that Parents Actually Want, EDUC. WEEK (Oct. 
25, 2021), https://www.edweek.org/policy-politics/opinion-the-kind-of-school-reform-
that-parents-actually-want/2021/10 (discussing parent dissatisfaction with education 
generally). 

 11. See Carson ex rel. O.C. v. Makin, 979 F.3d 21, 49 (1st Cir. 2020) (discussing “a 
commitment, rooted in its own founding charter, to pursue the wholly legitimate end of 
ensuring the distribution of the benefits of a free public education even to those who 
happen to live in places that cannot provide it of their own accord”). 

 12. See Michael B. Henson et al., Hunger for Stability Quells Appetite for Change: Results of 
the 2021 Education Next Survey of Public Opinion, EDUC. NEXT (Aug. 31, 2021), https:// 
www.educationnext.org/hunger-for-stability-quells-appetite-for-change-results-2021-
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Part II of this article examines the evolution of K-12 school 
finance cases before asserting that the reasons undergirding this 
legal strategy should be reevaluated. Part III analyzes four rationales 
behind court rulings that resulted in resources being apportioned 
at the district or state level and why those rationales are now 
outmoded. Part IV advocates for judicially initiated parent choice 
programs as an appropriate remedy for families seeking relief 
under education clauses found in state constitutions.13 

II. FEDERAL AND STATE COURTS ENTERTAIN EQUITY AND 

ADEQUACY CLAIMS IN THREE WAVES 

By 2022, more than seventy million people across 190 
countries have registered to access educational content via the 
online service Khan Academy, founded in 2004 by Sal Khan.14 In 
less than twenty years, Khan Academy has developed tens of 
thousands of videos, articles, and exercises designed to help 
students master content in subjects as diverse as second grade 
English to multivariate calculus to social and emotional skills.15 The 
nonprofit offers “[a] free, world class education for anyone, 
anywhere.” Despite the growing ubiquity of this no-cost option, the 
vast majority of education litigation has centered around questions 
of money, both in the legal issues presented and the judgements 
issued. 

A. The First Wave – Equal Protection Claims 

There is no mention of education in the U.S. Constitution, 
but in 1971, the California Supreme Court found that the Los 
Angeles County public school system’s funding scheme violated 
both the State and Federal Constitutions, specifically the Equal 
Protection Clause of the Fourteenth Amendment.16 Challenging 

educationnext-survey-public-opinion-poll (discussing how parent dissatisfaction with 
education services has increased during the pandemic). 

 13.  The terms “parent choice,” “school choice,” “educational choice,” are used 
interchangeably. 

 14.  KHAN ACAD., https://www.khanacademy.org/donors (last visited Jan. 11, 2022).  

 15. Courses, KHAN ACAD., https://www.khanacademy.org (last visited Jan. 22, 2022) 
(showing, through the use of a drop-down menu, the courses offered); What Is the History of 
Khan Academy?, KHAN ACAD., https://support.khanacademy.org/hc/en-us/articles/20248 
3180-What-is-the-history-of-Khan-Academy- (last visited Feb. 27, 2022). 

 16.  Serrano v. Priest, 487 P.2d 1241, 1244 (Cal. 1971). 
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school finance systems by including an Equal Protection Claim 
signaled the so-called “First Wave” of school finance litigation.17 The 
interplay between the state education financing system and the 
Equal Protection Clause in Serrano never reached the U.S. Supreme 
Court because successive cases (Serrano II and Serrano III) were 
affirmed in reliance upon the California Constitution.18 The U.S. 
Supreme Court was finally presented with a comparable issue in San 
Antonio when Rodriguez challenged a property tax-based school 
funding system that created large disparities in per pupil funding 
because the amount collected depended upon the value of assessed 
property.19 Ultimately, the Court did not find a federal fundamental 
right to an education within the confines of the Constitution, but 
this ruling did not deter plaintiffs from seeking other venues.20 

B. The Second Wave – State Constitutional Claims 

Following San Antonio and Justice Brennan’s 1977 
admonition to seek fonts of liberty at the state level, plaintiffs 
challenged school finance systems through education clauses in the 
state constitutions, state equal protection clauses, or both.21 
Roughly twenty-five years after San Antonio, thirty-six state supreme 
courts had ruled on school funding cases.22 During this second 
wave, the courts avoided being overly prescriptive—they simply sent 
legislators back to the drawing board to continue tinkering with 
their state’s funding scheme.23 So, while courts did not necessarily 
dictate tax weights and teacher-to-student ratios, they did maintain 
the firm belief that funding is inextricably linked to educational 
quality.24 The majority opinion in Wyoming’s school finance case is 

 17.  Christopher Roellke et al., School Finance Litigation: The Promises and Limitations of 
the Third Wave, 79 PEABODY J. EDUC. 104, 106 (2004). 

 18. See Serrano v. Priest, 557 P.2d 929 (Cal. 1976); Serrano v. Priest, 569 P.2d 1303 
(Cal. 1977). 

 19.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 46 (1973). 

 20.  Id. at 58–59. 

 21. See Douglas Reed, Twenty-Five Years after Rodriguez: School Finance Litigation and the 
Impact of the New Judicial Federalism, 32 L. & SOC’Y REV. 175, 176 (1998). 

 22. Id. at 176–77. 

 23.  Roellke et al., supra note 17, at 107. 

 24. See id. (discussing a New Jersey court’s invalidation of a state school’s finance 
system during the second wave for not providing a thorough or effective education). 
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telling.25 In finding that the state’s education funding system 
violated the Wyoming Constitution, the court held that “until the 
equality of financing is achieved, there is no practicable method of 
achieving the equality of quality.”26 Over time, the phrase 
“practicable method” was essentially ignored by both litigants and 
state courts across the country.27 The Wyoming holding then reads 
that “until the equality of financing is achieved, there is no .  .  . 
equality of quality.”28 In advancing their interests during the second 
wave, plaintiffs focused mostly on equality of financing at the school 
or district level.29 Meanwhile, courts issued rulings that stayed 
within the quantifiable, known guardrails of funding formula 
reform.30 This failure of imagination regarding the question of 
“practicable method” led to a failure of education for millions of 
children in public schools in the U.S.31 This failure is explored more 
deeply in Part III. 

C. The Third Wave – Equity and Adequacy Claims 

Beginning in approximately 1989, some state courts did get 
more prescriptive.32 During this third wave, plaintiffs alleged that 
the school finance formulas prevented poor districts from 
providing an adequate education as defined by state education 
clauses.33 In Rose v. Council for Better Education, the Kentucky 
Supreme Court found that the state’s education system, itself a 
product of the funding mechanism, violated the constitutional 
requirement to provide an efficient system of common schools.34 
The court then went on to create a standard that included seven 
expected student outcomes such as the “sufficient knowledge of 

 25. Washakie Cnty. Sch. Dist. No. One v. Herschler, 606 P.2d 310, 337 (Wyo. 1980) 
(holding that remedying the state funding system for schools will “require time for adequate 
study, drafting of appropriate legislation and transition from the present scheme of 
financing to one in conformity with the sense of this decision”). 

 26. Id. at 334. 

 27. Id. 

 28. Id. 

 29. Reed, supra note 21, at 176. 

 30.  Roellke et al., supra note 17, at 112–14. 

 31. Id. at 130. 

 32.  Id. at 120. 

 33.  Id. at 106. 

 34.  Rose v. Council for Better Educ. Inc., 790 S.W.2d 186, 215 (Ky. 1989). 
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economic, social and political systems to enable the student to make 
informed choices.”35 Despite the vagueness of “sufficient 
knowledge” and the difficulty in assessing the efficacy of a 
teenager’s “informed choices,” the Kentucky Supreme Court 
provided a glimmer of hope for plaintiffs seeking more out of their 
state’s education system than additional, or so-called “equitable” 
funding.36 

The three waves of school finance litigation all involve 
plaintiffs seeking a rejiggering of the allocation of resources 
dedicated to public education.37 An undercurrent of all three waves 
is the assumption that by adjusting the primary input (i.e., money), 
one can expect better outcomes.38 But this idea was questioned even 
at the outset of the first wave.39 In writing for the majority in San 
Antonio, Justice Powell urges judicial restraint in the face of 
questionable data linking funding and quality.40 The main source 
of controversy is “the extent to which there is a demonstrable 
correlation between educational expenditures and the quality of 
education.”41 Justice Powell can be commended for his humility.  

That a court could know the educational solution for even 
dozens of students, let alone hundreds of thousands, defies belief. 
But this does not mean the court lacks a role—indeed, judicial 
engagement is appropriate when vindicating constitutional rights. 
Nor does it mean that discerning educational solutions is 
impossible for everyone; it simply means that the court is not in the 
best position to identify the individual needs of students.  

 35.  Id. at 212; Roellke et al., supra note 17, at 122. 

 36.  Rose, 790 S.W.2d at 212. 

 37.  Roellke et al., supra note 17, at 130–31. 

 38.  See Jason R. Kopanke, A Contemporary Understanding of the Effects of the Third 
Wave of School Finance Litigation 29–30 (Dec. 2020) (Ed.D. dissertation, University of 
Northern Colorado) (on file with the Scholarship and Creative Works at the University of 
Northern Colorado). 

 39.  See Roellke et al., supra note 17, at 109. 

 40.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 43 (1973). 

 41.  Id. 
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III. EDUCATION REMEDY RATIONALES RE-EXAMINED 

A. Rationale #1 – Money Matters, a Lot 

With the third wave of school finance litigation, courts were 
finally presented with an opportunity to consider the definition of 
“adequacy” and other similar terms found in many state 
constitutions.42 But the pendulum swung too far in favor of systems-
thinking technocrats and away from the intended beneficiaries—
students. The first explanation for this movement is the belief that, 
contrary to Justice Powell’s doubts, there is a clear link between 
funding amounts and student outcomes.43 It is attractive to use cost 
functions and formulas because they seem like objective and 
scientific ways of estimating (and thereby directing) the amount of 
spending necessary to achieve certain performance results.44 Even 
in an article lamenting the disappointing results of years of school 
finance litigation, one author nevertheless assumes that a better-
educated citizenry is a collective good produced by school finance 
reform.45 It must be noted that this conclusion is not completely 
without evidence. In the years immediately following court-ordered 
funding formula reform, Connecticut, Kentucky, New Jersey, 
Tennessee, and Texas showed smaller disparities across districts in 
the per pupil dollars spent.46 But, as the author notes, there has 
been scant research on the educational outcomes or the “equity of 
the distribution of that money.”47 Courts (and plaintiffs) focused on 
the overall amount of money being spent in a state or across district 
lines, but especially during the first and second waves, courts had 
little ability to see whether the funds had been spent in a manner 
that actually satisfied the underlying purpose of the litigation—
better student outcomes.48 There are any number of difficulties 
when courts fashion education remedies that are, by their very 

 42. Roellke et al., supra note 17, at 120. 

 43. See Kopanke, supra note 38, at 29–30. 

 44.  Eric Hanushek et al., What Do Cost Functions Tell Us About the Cost of an Adequate 
Education?, 83 PEABODY J. OF EDUC. 198, 198 (2008). 

 45. Note, Unfulfilled Promises: School Finance Remedies and State Courts, 104 HARV. L. REV. 
1072, 1080 (1991) (citing Michael W. McConnell & Richard A. Posner, An Economic Approach 
to Issues of Religious Freedom, 56 U. CHI. L. REV. 16–17 (1989)). 

 46. Reed, supra note 21, at 180. 

 47. Id. at 178. 

 48.  Roellke et al., supra note 17, at 130. 
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nature, meant to apply to a vast number of districts, let alone 
students.49 These difficulties are compounded when courts simply 
turn over the revision of a funding formula to the legislative 
branch.50 

Clearly, courts can direct state legislatures to enact statutory 
financing schemes to remedy constitutional injuries.51 But even 
well-intended courts and legislatures have yet to demonstrate clear 
links between funding levels and student outcomes.52  

i. Funding Does Not Fix Everything

Just after the Kentucky Supreme Court ushered in the third 
wave of finance reform, yet again built upon the supposedly tight 
linkage between funding and educational outcomes, another court 
questioned those very same assumptions.53 At least some of the 
justices in North Carolina had reason to be skeptical of finance 
reform as a panacea for education reform.54 In Hoke County Board of 
Education v. State of North Carolina, education policy scholar Eric 
Hanushek testified for the State.55 His meta-research showed no 
correlation between increased school inputs and outputs.56 
Hanushek’s follow up research indicates that we cannot even be 
sure that the initial tabulation for the cost of providing a quality 
education was sound.57 Research now shows that even sophisticated 
analysis of education spending and results does not move us closer 
to identifying the cost of achieving a specific level of performance.58 
It is a “huge and unwarranted stretch” to claim that specific 
performance levels for districts or demographics can definitively be 
achieved at known spending levels.59 However, Hanushek does note 
that state-created accountability systems can improve the incentive 

 49.  Id. 

 50.  See Note, supra note 45, at 1072. 

 51.  See Kentucky Education Reform Act of 1990, 1990 Ky. Acts 476. 

 52.  Hoke City. Bd. of Educ. v. State, 95 CVS 1158 at *73 (N.C. Super. Oct. 2000). 

 53.  Id. 

 54.  See Hoke City. Bd. of Educ. v. State, 599 S.E.2d 365, 390 (N.C. 2004). 

 55.  Hoke City. Bd. of Educ., 95 CVS 1158 at *73. 

 56.  Id.  

 57.  Hanushek et al., supra note 44, at 200. 

 58.  Id.  

 59.  Id. at 199–200. 
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structure such that schools and districts spend money in such a way 
as to improve student achievement.60  

Even putting aside high-level econometrics designed to 
hone in on precise spending amounts, when analyzing the first 
rationale for system-level resource allocation, the belief that 
funding and outcomes are tightly linked, a simple question can be 
asked: Given the numerous school finance litigation wins over the 
decades, are students in the public education system any better 
off?61 Unfortunately, while this question should be on the tip of the 
tongues of activists who sought change and courts that demanded 
reform, it is rarely asked. 

The following is a chart showing spending and achievement 
trends between 1970 and 2012: 62 

 60.  Eric Hanushek, When School Finance “Reform” May Not Be Good Policy, 28 HARV. J. ON 

LEGIS. 423, 449–50 (1991). 

 61.  John Dayton & Anne Dupre, School Funding Litigation: Who’s Winning the War?, 57 

VAND. L. REV. 2351, 2405 (2004). 

 62.  MATTHEW LADNER, You Say You want an Evolution? The History, Promise, and 
Challenges of Education Savings Accounts, in EDUCATION SAVINGS ACCOUNTS 1, 4 (Nat Makus, 
Adam Peshek, & Gerard Robinson eds., 2017). 
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While the per pupil expenditure in the U.S. increased by 
127% during that time, largely due to spending and staffing levels, 
academic achievement is virtually flat.63 Another pair of researchers 
examined the relationship between academic scores on the 
National Assessment of Education Progress (“NAEP”) and per pupil 
expenditure.64 When controlling for various cost factors, the 
researchers found “evidence that state spending appears to have 
reached a point of zero returns” on state performance.65 

The negligible relationship between funding and academic 
achievement poses an interesting question.66 Can a struggling 
system reform itself and undo the harm it has caused? Consider an 
example from torts. In a case where Party B’s negligence causes 
damage to Party A’s automobile, the administration of justice would 
not force the negligent party to manually carry out the necessary 
repairs. We would not force Party B to upend their life, master the 
skills of an auto-technician, all to fix the damage caused to Party A. 
In fact, we might balk at the idea that a demonstrably negligent 
party would be the same party to remedy the situation. Yet this is 
precisely what is being asked of public school districts and state 
education agencies. Plaintiffs with clear educational injuries have 
come time and again with hat in hand to courts seeking relief only 
to be placed back under the tutelage of the same district that was 
unable to educate them in the first place.67 School finance experts 
Paul Hill and Marguerite Roza put a fine point on the problem with 
viewing school improvement solely through the lens of funding: 

[M]oney is used so loosely in public education—in 
ways that few understand and that lack plausible 
connections to student learning—that no one can 
say how much money, if used optimally, would be 
enough. . . . Districts [and courts] can’t choose the 

 63.  Reading and Mathematics Score Trends, NAT’L CTR. FOR EDUC. STAT. (May 2015), 
https://nces.ed.gov/programs/coe/indicator/cnj. 

 64.  Stan Liebowitz & Matthew Kelly, Fixing the Bias in Current State                                           
K-12 Education Rankings, 854 CATO INST. POL’Y ANALYSIS 9, 11 (2018), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3185152.  

 65. Id.  

 66. Id.  

 67.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 55 (1973).  
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most cost-effective programs because they lack 
evidence on costs and results.68  

Some posit that residents in rich districts with financial 
interests (such as paying low property tax amounts) have an 
outsized influence in maintaining the gap between education rights 
and remedies.69 That is, rich districts have a vested interest in 
maintaining the status quo funding formula because they want to 
keep property tax rates low. This is cynical but perhaps not cynical 
enough. If residents of rich districts are primarily driven by such 
calculations, they would likely vote to raise property taxes in lieu of 
spending money on private school tuition. Such an outcome would 
be economically practical. Perhaps the “gap” exists not because of 
monied individuals, but because state courts and governments 
perpetuated an educational model that mirrored turn-of-the-

twentieth-century factories. When the prevailing K-12 educational 
construct is one that mimics an assembly line, a premium is placed 
on efficiency. 

B. Rationale #2 – Public Schools as Efficient 
Production Hubs 

While the phrase “factory model” only came about in the 
late twentieth century to describe public (or government) run 
schools, it is not without historical basis.70 This historical context 
likely influenced plaintiffs seeking relief and courts crafting 
remedies. Implicit in most school finance lawsuits is the assumption 
that the most efficient method for reforming the education system 
was through the vehicle of local education agencies (“LEAs”), or 
state education agencies (“SEAs”).71 Even in San Antonio, where the 

 68.  Paul T. Hill & Marguerite Roza, The End of School Finance as We Know It, EDUC. 
WEEK (Apr. 29, 2008), https://www.edweek.org/policy-politics/opinion-the-end-of-school-
finance-as-we-know-it/2008/04.  

 69.  See Note, supra note 45, at 1078. 

 70. See Joel Rose, How to Break Free from Our 19th-Century Factory-Model Education System, 
ATLANTIC (May 9, 2012), https://www.theatlantic.com/business/archive/2012/05/ 
how-to-break-free-of-our-19th-century-factory-model-education-system/256881. 

 71.  Most public school districts are “LEA.” Some states allow individual schools, e.g., 
charter schools, to function as LEAs. An example of an SEA is the Florida Department of 
Education, which serves as the single, statewide repository of education data from primary, 
secondary, and post-secondary institutions throughout the state. About Us, FLA. DEPT. EDUC., 
https://www.fldoe.org/about-us (last visited Jan. 12, 2022). 
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Rodriguez family challenged the school funding system on behalf 
of a group of low-income parents, the relief sought was a 
dismantling of the statewide reliance on a particular taxing scheme, 
rather than relief that was tailored to the needs of their particular 
school-aged children.72 Though it did not need to, the Court spent 
considerable time entertaining Texas’s argument that the mere 
provision of supplies, transportation, and teachers across the state 
constitutes fulfillment of its obligation to maintain an efficient 
system of public free schools under the Texas Constitution.73 This 
systems-first thinking has provided at least a base level of education 
throughout the country. The vast majority (90%) of school-aged 
students in the U.S. attend free, public elementary and secondary 
schools.74 When considering how to teach thousands of students 
and disseminate the resources required to administer these 
programs, it is reasonable to do things that may resemble best 
business practices. These might include:  

• Pooling resources to achieve the benefits of scale 
(e.g., all schools in a district send students with 
special needs to a single facility that is better 
equipped to meet student needs); 

• Seeking group pricing from vendors; or 
• Hiring a reserve of substitute teachers at the district 

level to be deployed at individual schools.75 

Over the past century, the U.S. K-12 educational system has 
been crafted so that it runs like a well-oiled machine, squeezing out 
every possible drop of efficiency in the service of the goal its 
architecture was originally designed to fulfill: efficiently ranking 
students in order to assign them to their proper place in society.76 
This may sound like a cynical explanation of public schools’ (and 
districts’) resemblance to factories, but, when operating under the 

 72.  San Antonio Indep. Sch. Dist., 411 U.S. at 1282. 

 73.  Id. at 1292. 

 74.  Imed Bouchrika, 101 American School Statistics: 2020/2021 Data, Trends & 
Predictions, RESEARCH.COM, https://research.com/education/american-school-statistics 
(last visited Jan. 12, 2022). 

 75. See generally Pat Maio, Districts Pool Resources to Boost Computer Science Education, 
EDSOURCE (Dec. 15, 2016), https://edsource.org/2016/districts-pool-resources-to-boost-
computer-science-education/574405. 

 76.  TODD ROSE, THE END OF AVERAGE 50–52 (2016).  
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right leadership, this model functions exactly as hoped by early 
advocates of the common school.77 

Noted public school superintendent, professor at Stanford 
University and, later, Columbia University, Ellwood Patterson 
Cubberley, invoked the factory model when describing education.78  

Our schools are, in a sense, factories in which the raw 
products (children) are to be shaped and fashioned 
into product to meet the various demands of life. 
The specifications for manufacturing come from the 
demands of twentieth-century civilization, and it is 
the business of the school to build its pupils 
according to the specifications laid down.79  

  While it is true that Cubberley warned against individual 
school leaders being overly rigid in their management of faculty, 
the implication was clear—school systems ought to function akin to 
businesses, which fundamentally involves the top-down allocation 
(by SEAs or LEAs) of the means of production and resources for 
lower-level employees (teachers) to function efficiently in their 
development of products (students). Cubberley’s books were widely 
studied during the first quarter of the twentieth century.80  

i. Merging Efficiency with Innovation

As the heading of this sub-section suggests, the time has 
come to consider innovation in education. It must be noted that at 
the turn of the twentieth century, creating large associations of 
government-run schools was innovative.81 Many regions of the 
country were moving away from hyper-local schools and towards 
more centrally managed school systems.82 As states increased the 
amount of money spent on education, centralized spending 

 77.  Id. at 56. 

 78.  ELLWOOD P. CUBBERLEY, PUBLIC SCHOOL ADMINISTRATION 338 (1916). 

 79.  Id.  

 80.  See generally George E. Arnstein, Cubberley: The Wizard of Stanford, 5 HIST. EDUC. J. 
73, 73 (1954). 

 81. See generally Gail L. Sunderman, Evidence of the Impact of School Reform on Systems 
Governance and Educational Bureaucracies in the United States, 34 REV. RSCH. EDUC. 226, 228 
(2010). 

 82.  Id. 
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allowed resources to be disseminated quickly and to all corners of a 
district or state.83 The efficiency rationale was, therefore, plausible 
for much of the country; however, even then the most important 
educational actor, a parent, was often left out of the construct.  

Again, consider the torts example of an automobile 
accident. A court is likely to issue a money judgement in favor of 
Party A, whose automobile was damaged. The amount will 
approximate the cost of the damage done, the idea being that with 
the funds, Party A can have the damage repaired and be made 
whole. Certainly, this solution can be considered efficient. Judicial 
efficiency could not require courts to individually seek out bids 
from local repair shops, gauging their quality and craftsmanship. 
Rather, it is more efficient to allow Party A to take the funds and 
work out a solution that is suitable. So too, courts cannot be 
expected to assess the specific needs of all school-aged children in 
a given locale, crafting a customized educational plan for each 
child.84 However, where this solution is virtually impossible for 
courts (and even districts or state education agencies), this is 
imminently achievable for the parents of said children.85 Parents 
are best positioned to guide the educational experience of their 
children.86 

Unfortunately, many of the progenitors of the factory-school 
model did not believe parents to be the best advocates for their own 
children.87 When describing its vision for a better educated 
populace, the General Education Board, created by John D. 
Rockefeller, spoke about parents in an especially patronizing 
tone:88 

We shall not try to make these people or any of their 
children into philosophers or men of learning or of 
science. We are not to raise up from among them 
authors, orators, poets, or men of letters. We shall 
not search for embryo great artists, painters, 

 83.  Id. 

 84.  See generally Elizabeth S. Scott & Robert E. Scott, Parents as Fiduciaries, 81 VA. L. 
REV. 2401, 2441 (1995). 

 85.  Id. 

 86. Id.  

 87.  See, e.g., FREDERICK T. GATES, THE COUNTRY SCHOOL OF TOMORROW 6, 10 (Gen. 
Educ. Bd., 1913). 

 88.  Id.  
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musicians nor lawyers, doctors, preachers, 
politicians, statesmen, of whom we have ample 
supply. . . . [T]he task that we set before ourselves is 
very simple as well as very beautiful one, to train these 
people as we find them to a perfectly ideal life just 
where they are. . . . So we will organize our children 
into a little community and teach them to do in a 
perfect way the things their fathers and mothers are 
doing in an imperfect way, in the home, in the shop 
and on the farm.89 

No modern school district or state board of education would hold 
such thinly veiled contempt of parents; however, research shows 
that as compared to charter and private schools, traditional public 
school staff still engage parents (as measured by seeking parents’ 
input) at far lower rates.90 This engagement is key because, 
ultimately, those served by schools—not lawmakers, researchers, or 
courts—may be best judges of whether programs and school 
systems are accomplishing their purpose.91 

Gathering parental observations, while not efficient, can 
yield actionable information that would not have been garnered 
otherwise. For instance, take the example of the McMurray family 
in Arizona.92 Parents, Tim and Lynn, have adopted eight children 
including three of Native American heritage who are 
developmentally delayed due to their biological parents’ substance 
abuse.93 Their oldest daughter, Alicia, is 16 years old and suffers 
from fetal alcohol syndrome and a rare genetic disorder that affects 
various cognitive and physical functions.94 Lynn says that Alicia’s 
needs were being met in public school, but after just six months of 
being home-schooled, her daughter made huge strides.95 The 
difference was like “night and day,” and friends and family alike 

 89.  Id.  

 90.  ANDREW CATT & ALBERT CHENG, FAMILIES’ EXPERIENCES ON THE NEW FRONTIER 

OF EDUCATIONAL CHOICE 14 (2019). 

 91.  ALLYSIA FINLEY, Parents and Providers speak up, in EDUCATION SAVINGS ACCOUNTS 
121, 139 (Nat Makus, Adam Peshek, & Gerard Robinson eds., 2017). 

 92.  Id. at 125. 

 93.  Id. 

 94.  Id. 

 95.  Id. at 125–26. 
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recognized the positive growth in Alicia’s life.96 The McMurray 
family participates in two of Arizona’s parent choice programs.97 
The program allows the family to use money already allocated for 
Alicia’s education at a public school on other educational services, 
even in the home setting.98 

Another parent, Katherine Visser, says that after transferring 
from a public school to a private school, her family has continued 
to evolve to “crafting our own completely individualized 
education.”99 Her son Jordan receives an Education Savings 
Account because of his special needs, which include cerebral palsy, 
motor processing disorder, hypotonia, dysgraphia, and sensory 
processing disorder.100 With the funds that would have followed him 
to his zoned public school, Jordan was able to access the Sierra 
Academy, a private school for students with special needs.101 
Eventually, Katherine found that she could use the same funds to 
craft an even better experience for Jordan in a home-based 
setting.102  

Far from being “imperfect” parents who need the 
centralized expertise of an organization such as the General 
Education Board, the McMurray and Visser families can tailor an 
educational experience that meets the unique needs of their 
children.103 These actions cannot be replicated by a court, SEA, 
LEA, or even by a school. True customization requires an intimacy 
that cannot be achieved through remotely managed policy. 

However, the American education system need not create a 
false dichotomy with parent agency and efficiency staking out 
opposite poles. The forced closure of schools in every state due to 
COVID-19 presented an opportunity to marry the two concepts. 
Seeking to alleviate the burden borne by parents due to school 
closures and the overall lack of childcare, especially for working 
parents, the federal government used funds from the American 

 96.  Id. 

 97.  Id. at 126. 

 98. Id. 

 99. Id. at 123. 

 100.  Id. 

 101.  Id. 

 102.  Id. 

 103.  Id. at 123, 125–26. 
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Rescue Plan to create the Advance Child Tax Credit (“CTC”).104 
This program sent payments of up to $300 per child to parents 
monthly from July to December of 2021.105 Most payments were 
transmitted via direct deposit and payments totaled roughly $15 
billion each month.106 Nationwide survey data indicates that Black 
and Hispanic families used a greater portion of the CTC towards 
school-related expenses than White families (42%, 31%, and 26%, 
respectively).107 Another 40% of all households used the funds to 
pay off debt between the months of July and September.108 This 
program revealed that the government can swiftly move resources 
directly to parents. The program also demonstrated trust in parents 
to determine how best to spend the funds. No spending restrictions 
were placed on CTC funds and reporting was not required.109 Data 
about spending occurred through voluntary survey collection.110 By 
December 2021, more than $93 billion reached more than thirty-
six million families across the country.111 

Compare this effort with another federal effort to provide 
support to state and local education agencies and schools—the 
federal Education Stabilization Fund (“ESF”), which was 
established by the Coronavirus Aid, Relief, and Economic Security 
Act (“CARES Act”) in March 2020.112 Additional funds have been 
allocated to the ESF through successive pieces of legislation, 
bringing the total investment to over $273 billion.113 In contrast to 
the broad spending flexibility of the CTC program, ESF dollars 

 104.  Alicia Adamczyk, The First Advance Child Tax Credit Arrives This Month. Here’s 
Everything You Need to Know, CNBC (July 2, 2021, 9:00 AM), https://www.cnbc.com 
/2021/07/02/what-to-know-about-the-first-advance-child-tax-credit-payment.html.  

 105. Id. 

 106.  I.R.S. News Release IR-2021-113 (May 17, 2021). 

 107.  Daniel J. Perez-Lopez & Yeris Mayol-Garcia, Parents with Young Children Used Child 
Tax Credit Payments for Child Care, U.S. CENSUS BUREAU (Oct. 26, 2021), https:// 
www.census.gov/library/stories/2021/10/nearly-a-third-of-parents-spent-child-tax-credit-
on-school-expenses.html.  

 108.  Id. 

 109.  See Megan Leonhardt, 5 Smart Ways to Use Your Upcoming Child Tax Credit Payments 
to Get Ahead, CNBC (June 18, 2021, 11:55 AM), https://www.cnbc.com/2021/06/18/ways-
to-use-your-child-tax-credit-payments.html.  

 110.  See Perez-Lopez & Mayol-Garcia, supra note 107.  

 111.  I.R.S. News Release IR-2021-249 (Dec. 15, 2021). 

 112.  Education Stabilization Fund Transparency Portal, U.S. DEP’T OF EDUC., https://covid-
relief-data.ed.gov (last visited Jan. 12, 2022). 

 113.  Id. 
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must be used according to statutory and regulatory guidelines that 
govern everything from the time window during which funds must 
be spent, to the types of schools that are eligible to apply for funds 
earmarked to retrofit classrooms to meet COVID safety protocols.114 
The state of Michigan received $7.9 billion since the creation of the 
ESF in March 2020.115 As of November 30, 2021, only 26.6% of the 
funds had been spent.116 Even the funds that have been disbursed 
do not seem to be tethered to student needs. For instance, while 
roughly $406 million ($7,890 per pupil) has been awarded to the 
Detroit Public Schools District, schools continue to move in and out 
of remote learning due to COVID outbreaks and lack of sufficient 
testing materials.117 At the same time, many students still lack the 
technology necessary to carry out their studies at home.118 Michigan 
was also awarded over $86 million to one specific pot of ESF money, 
the Emergency Assistance for Non-Public Schools (“EANS”) 
program.119 These funds can be awarded to schools and other non-
public education service providers to alleviate the costs associated 
with pandemic-induced learning loss, cleaning and sanitizing 
supplies, personal protective equipment, and other COVID-related 
remediation items or curricula.120 As of November 30, 2021, only 
14.3% had been spent.121  

When compared to the Child Tax Credit program, the 
Education Stability Fund has more of nearly everything—more 
money, more restrictions on spending, more overhead costs, more 
bureaucracy. The ESF is anything but a well-oiled machine. Rather, 
it has become a warehouse for dollars that could be deployed 

 114.  See Madie Norris Forcier, A Closer Look: What the CARES Act Education Stabilization 
Fund Means for Schools, SOLID PROFESSOR (Apr. 29, 2020), https://www.solidprof 
essor.com/blog/cares-act-education-stabilization-fund.  

 115.  Education Stabilization Fund Transparency Portal for Michigan, U.S. DEP’T OF EDUC., 

https://covid-relief-data.ed.gov/profile/state/MI (last visited Jan. 12, 2022). 

 116.  Id. 

 117.  U.S. DEP’T OF EDUC., supra note 115; Corey Williams, Families Despair over Post-
Holiday Return to Remote Learning, AP NEWS (Jan. 7, 2022), https://apnews.com/article/ 
coronavirus-pandemic-health-education-detroit-cde614839b15d02a594dab1e690c7d46. 

 118.  Williams, supra note 117.  

 119.  U.S. DEP’T OF EDUC., supra note 115.  

 120.  Elizabeth Goodsell, What is the Emergency Assistance to Non-Public Schools Program?, 
CURRICULUM ASSOC. (Apr. 1, 2021), https://www.curriculumassociates.com/blog/ 
emergency-assistance-to-non-public-schools-program.  

 121.  U.S. DEP’T OF EDUC., supra note 115. 
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quickly through direct payments to parents, similarly to the CTC 
program. 

Another innovation that gained major traction when 
millions of students were forced into remote learning in the early 
Spring of 2020 is the so-called “pandemic pod.”122 The Center for 
Reinventing Public Education defines a “pod” as a “pandemic 
learning structure that is formed, operated, and/or controlled by 
parents or family units, primarily for the benefit of their own 
children.”123 The term pod is often interchangeable with “home 
school” and “micro school.”124 Regardless of the name, the concept 
is essentially an organic, home-based learning environment for a 
small number of students.125 Some providers, such as Prenda, offer 
training courses for parents who need to sharpen their own 
teaching skills.126 The Internet is ripe with resources that will allow 
nearly any parent to guide a child through coursework.127 Remote 
learning forced parents, especially those who work outside of the 
home, to adapt and develop new methods of keeping children 
academically and socially engaged.128 Here again, is another 
solution that a court cannot entertain if doing so requires a court 
to facilitate the creation of networks of pods across a district or state. 
However, if all that is necessary to create such learning 
environments is ordering capital to flow from state coffers to parent 
accounts, it is well within a court’s capacity. 

Recent innovations, though brought on by the tragic 
circumstances of a global health pandemic, show that dollars 
designated for educational purposes can reach their intended 

 122.  Michael B. Horn, The Rapid Rise of Pandemic Pods: Will the Parent Response to Covid-
19 Lead to Lasting Change?, EDUC. NEXT (Sept. 2, 2020), https://www.educationnext.org/ 
rapid-rise-pandemic-pods-will-parent-response-covid-19-lead-to-lasting-changes.  

 123.  Ashley Jochim & Robin Lake, Understanding the Learning Pods Landscape, CRPE 
(2020), https://crpe.org/understanding-the-learning-pods-landscape.  

 124.  Id. 

 125.  Id. 

 126.  See Resource Hub: A Podcast for Educators and Parents, PRENDA, https://www.prenda. 
com/podcast (last visited Feb. 4, 2022). 

 127.  Resources for Parents and Families, U.S. DEP’T OF EDUC., THE OFF. OF ELEMENTARY & 

SECONDARY EDUC. (Dec. 12, 2020), https://oese.ed.gov/resources/learning-at-home 
/resources- parents-families. 

 128.  See Amber Garbe et al., Covid-19 and Remote Learning: Experiences of Parents with 
Children During the Pandemic, 4 AM. J. OF QUALITATIVE RSCH. 45, 45–46 (2020). 
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beneficiaries with little friction.129 This development was virtually 
unimaginable at the turn of the twentieth century.130 Today’s courts 
need only look at existing programs like the CTC or Education 
Savings Accounts in Arizona to gain confidence that SEAs and LEAs 
can be bypassed when issuing judgements granting parent plaintiffs 
relief under their state constitutions.131 Moreover, when parents 
manage educational spending, the money is not only spent but is 
spent in ways that uniquely align with student needs.132  

Nevertheless, some still point to the unique positioning of 
public schools as an unbiased forum integral to the fabric of the 
United States as a rationale for insisting that educational resources 
flow only into public school systems, rather than steering resources 
directly to parents or non-public education service providers.133 

C. Rationale #3 – Public Schools Are Value-Neutral

The first two rationales analyzed in this article deal with the 
administration of education. The third and fourth rationales are 
concerned with the nature of what schools teach when state dollars 
fund them. Some scholars believe that the education of children is 
exclusively within the purview of the state.134 Amy Guttmann, who 
is now, somewhat ironically, the eighth president of the private, Ivy-
league University of Pennsylvania, gives at least three reasons for 
ceding education to the hands of the state.135 First, only the state 
can create a neutral space in which children can engage in 

 129.  See U.S. INTERNAL REVENUE SERV., Publication 970, Tax Benefits for Education 
(2021). 

 130.  GEO. WASH. U., GRADUATE SCH. OF EDUC. AND HUM. DEV., CTR. ON EDUC. POL’Y, 
HISTORY AND EVOLUTION OF PUBLIC EDUCATION IN THE US, 4 (2020). 

 131.  Child Tax Credit, BENEFITS.GOV, https://www.benefits.gov/benefit/938 (last 
visited Feb. 4, 2022); Josh Cunningham, Expanding Choices with Education Savings Accounts, 
24 NAT’L. CONF. OF STATE LEGIS. (2016). 

 132.  Arianna Prothero, Some States Put Parents in Charge of Student Spending, EDUC. WEEK 
(Feb. 24, 2015), https://www.edweek.org/teaching-learning/some-states-put-parents-in-
charge-of-student-spending/2015/02.  

 133.  See The Facts About School Vouchers, PUB. SCHS. FIRST NC (Dec. 10, 2021), 
https://www.publicschoolsfirstnc.org/resources/fact-sheets/the-facts-about-school-
vouchers. 

 134.  See id. 

 135.  Meet President Gutmann, U. PA. (Nov. 2021), https://president.upenn.edu/meet-
president. 
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uncoerced democratic deliberation.136 One might think of this as 
learning another intellectual language: democratic deliberation at 
school and religion or partisanship at home.137 Second, the 
management of public schools is democratic.138 While some school 
boards are appointed by governmental entities such as mayors, most 
public schools in the United States are governed by locally elected 
school boards.139 Finally, Guttmann’s third justification for a 
government-controlled education system is that public schools can 
confer social and moral capital upon a diverse population, namely 
religious and ethnic minorities. 140  

i. All Schools Convey Values

To some, Guttmann describes public schools that can serve 
as the tabula rasa for the uncoerced development of young 
American minds. While this aim sounds noble, it ignores the often 
racist and anti-religious sentiments that led to the widespread 
adoption of secularism in American public schools.  

Guttmann fails to appreciate that the schools she describes 
carry implicit values with them. Guttmann applauds public schools’ 
ability to create a space where “democratic deliberation” can 
flourish, and students have a chance to “share in self-consciously 
shaping the structure of their society.”141 What Guttmann calls 
“neutral” reflects a preference for Enlightenment rationalism and 
individualism.142 The United States’ commitment to a uniform 
system of government-run schools is joined by only a handful of 
democratic nations: Brazil, Greece, Latvia, Mexico, and Uruguay.143 
Other countries, with whom the United States may feel more 
fidelity, operate a wide array of secular, religious, and pedagogical 
schools.144 These systems are designed to be pluralistic so that a 

 136.  ASHLEY ROGERS BERNER, NO ONE WAY TO SCHOOL: PLURALISM AND AMERICAN 

PUBLIC EDUCATION, 34–35 (Lance D. Fusarelli et al. eds., 2017). 

 137.  Id. at 36.  

 138.  Id. at 35. 

 139.  WILLIAM G. HOWELL, BESEIGED: SCHOOL BOARDS AND THE FUTURE OF EDUCATION 

POLITICS, 1, 6 (Brookings Institution Press et al. eds., 2005). 

 140.  BERNER, supra note 136, at 35. 

 141.  Id. at 34. 

 142.  Id. at 36. 

 143.  Id. at 29. 

 144. Id. 
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multitude of ideas can interact.145 This larger list includes: 
Germany, France, Hong Kong, Denmark, Israel, and most 
provinces in Canada.146 The Netherlands tops all—funding more 
than thirty different kinds of schools, only 30% of which are 
operated by the government.147 

Rather than being value-neutral, quite the opposite is the 
case in public schools, especially those with democratically elected 
school boards.148 In a district with democratically elected board 
members, the decisions of the board are quite literally those of the 
majority group within a community.149 The winning group’s biases 
are formalized by its board representatives and enacted upon the 
entirety of students, regardless of the diverse viewpoints held by the 
families within the district.150 Furthermore, Guttmann ought to be 
wary of a recent trend of state laws that make school board races 
partisan.151 One such law was signed into effect by Tennessee 
Governor Bill Lee in 2021.152 Local political parties in Tennessee 
may now host party primary races for the school board seats.153 The 
full effects of these partisan races is unknown, but as candidates will 
be able to raise campaign money in conjunction with political 
parties, these races are sure to be more expensive over time.154 This 

 145. Id. 

 146.  Id. 

 147.  Id. at 40. 

 148.  Joseph Beckham & Barbara Klaymeier Wills, School Boards: Responsibilities, Duties, 
Decision-Making, and Legal Basis for Local School Board Powers, EDUCATIONENCYLCOPEDIA.COM, 
https://education.stateuniversity.com/pages/2391/School-Boards.html  (last visited Feb. 
4, 2022). 

 149.  Id. 

 150.  Id. 

 151.  States like Florida, Indiana, and Tennessee are either considering or have passed 
bills making school board elections partisan. See Andrew Atterbury & Juan Perez Jr., 
Republicans Eye New Front in Education Wars: Making School Board Races Partisan, POLITICO 
(Dec. 29, 2021), https://www.politico.com/news/2021/12/29/republicans-education-
wars-school-board-races-526053; Casey Smith, Indiana Lawmakers Get Pushback on Partisan 
School Board Bill, ASSOCIATED PRESS (Jan. 11, 2022), https://apnews.com/article/ 
coronavirus-pandemic-health-education-indiana-indianapolis9ba4cd85fc2246e2deeb8c6cf 
527fc6f. 

 152.  TENN. CODE ANN. § 49-22-201(a)(1), (d) (2021). 

 153.  Id. 

 154.  Meghan Mangrum, Gov. Bill Lee Signs Bill Greenlighting Partisan School Board Elections 
in Tennessee, TENNESSEAN (Nov. 12, 2021), https://www.tennessean.com/story/news/ 
education/2021/11/12/tennessee-gov-bill-lee-greenlights-partisan-school-board-
elections/6284601001. 



44191-w
lp_12-2 S

heet N
o. 49 S

ide A
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 49 Side A      04/28/2022   10:48:24

C M

Y K

MITCHELL_TO_PUBLISHER.DOCX (DO NOT DELETE) 4/22/22 7:34 AM

2022] COURT ORDERED PARENT CHOICE 281 

could have the effect of creating barriers to candidates of modest 
means.  

Perhaps more concerning than partisan school board races 
are the recent culture wars that have erupted in public school board 
meetings.155 Conservatives and progressives cannot agree on school 
discipline policy, mathematics, or how educators should teach basic 
matters of history in classrooms.156 Author Mike Rothschild, who 
writes about political movements, notes that many people who are 
engaging in public debate at school board meetings “think it’s a 
battle between good and evil.”157 A political winner must emerge 
from these battles and one side or another will bear the 
responsibility of governing schools with students from diverse 
backgrounds. Given the tone of debate in present-day school board 
meetings, it cannot be assumed that the winners will seek to operate 
value-neutral schools simply because they were democratically 
elected. 

As William Galston notes, when the government funds only 
a single school system, it “side[s] with the ultimate claims of one 
group and not others.”158 Claims such as Guttmann’s claim that the 
government can create an ideologically neutral public space is not 
only false, but it cleverly lulls the reader into indoctrination of the 
worst kind: that which is implicit, unacknowledged, and cut off from 
diverse thought.159 When considering a plaintiff’s claim in pursuit 
of relief of a constitutionally guaranteed right to quality education, 
courts should do their part to encourage an education ecosystem 
that allows schools of all types to thrive. A plethora of schools is 

 155.  Heather Hollingsworth & Thomas Beaumont, Culture War Fight Finds Mixed Success 
in School Board Races, ASSOCIATED PRESS (Nov. 6, 2021), https://www.usnews.com/news 
politics/articles/2021-11-06/culture-war-fight-finds-mixed-success-in-school-board-races. 

 156.  Id.; Max Eden, The Bitter Debate Over School Discipline, QUILLETTE (May 31, 2019), 
https://quillette.com/2019/05/31/the-bitter-debate-over-school-discipline; Christopher J. 
Phillips, The Politics of Math Education, N.Y. TIMES (Dec. 3, 2015), https://www.nytimes.com 
/2015/12/03/opinion/the-politics-of-math-education.html. 

 157.  Erin Richars & Lindsay Schnell, What Happens When Conservative School Boards Gain 
Power at Districts Around the Country, TENNESSEAN (Oct. 20, 2021, 11:02 AM), 

https://www.tennessean.com/story/news/education/2021/10/20/critical-race-theory-
catalyst-rise-conservative-school-boards/8442122002. 

 158.  See generally WILLIAM GALSTON, LIBERAL PLURALISM: THE IMPLICATIONS OF VALUE 

PLURALISM FOR POLITICAL THEORY AND PRACTICE 19 (2004) (emphasizing the importance 
of governments giving parents the freedom to choose diverse education options, rather 
than making parents’ choices for them). 

 159.  BERNER, supra note 136, at 44. 



44191-w
lp_12-2 S

heet N
o. 49 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 49 Side B      04/28/2022   10:48:24

C M

Y K

MITCHELL_TO_PUBLISHER.DOCX (DO NOT DELETE) 4/22/22 7:34 AM

282 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

needed because the United States remains remarkably diverse, and 
parents deserve to select from a range of options to meet the needs 
of their children. 

Related to the concept of value-education is the matter of 
religious education. There may be some people and organizations 
(e.g., the State of Maine in Carson) that accept the right of parents 
to use state education dollars to attend private and home school, 
yet they would not extend that practice to include religiously 
affiliated schools.160 Indeed this comes close to an argument put 
forth by the State of Maine in Carson.161 During oral argument, the 
State responded to Justice Alito’s question about whether a school 
affiliated with a religious organization that held firm to principles 
such as non-discrimination and charitable work and believed these 
principles should be encouraged among students, would qualify for 
the Maine town tuition funding program.162 The State of Maine 
responded that “[p]ublic schools often have a set of values that they 
want to instill: public service, be kind to others, be generous.”163 It 
is clear that neither public schools, nor all other schools for that 
matter, can divorce values from education. The final question, then, 
is the extent to which values that are driven by religion can be freely 
exercised by parents in the context of education.  

D. Rationale #4 – Schools Should Not Establish Religion 
with Government Funds

The final section in Part III revisits the federal courts to 
examine the U.S. Supreme Court’s treatment of public funds and 
religion because, in many states, the federal Establishment Clause 
combines with state constitutional provisions to erect a final barrier 
to public money flowing freely to parents seeking school choice at 
religious schools. The seminal case in modern Supreme Court 
jurisprudence that has restricted the use of public funds for 
religious purposes is Locke v. Davey.164 In Locke, the Supreme Court 
issued a decision that many state departments of education and 
public school districts continue to cite in justifying the maintenance 

 160.  See, e.g., ME. STAT. tit. 20, § 5204(4) (2007). 

 161.  Transcript of Oral Argument at 52, 55–56, Carson v. Makin (2021) (No. 20-1088). 

 162.  Id. at 63–64. 

 163.  Id. at 64.  

 164.  Locke v. Davey, 540 U.S. 712 (2004). 
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of the government-operated monopoly in K-12 education.165 Locke 
is an instance of the Court working out the “play in the joints” that 
exists within the First Amendment.166 This “play” can be described 
as the space between the Establishment Clause and the Free 
Exercise Clause.167 There may be times when some state actions are 
permitted by the Establishment Clause but are not required by the 
Free Exercise Clause.168 

In Locke, the State of Washington created the Promise 
Scholarship Program to assist academically gifted students with the 
costs of post-secondary education expenses.169 Eligible students 
could use the scholarship to pay for any education-related expense, 
including room and board.170 Students could also use the 
scholarship at any nationally accredited post-secondary institution 
in the state of Washington; however, students were not permitted 
to use the funds in their pursuit of a degree in theology.171 

The plaintiff, Joshua Davey, was awarded a Promise 
Scholarship and chose to attend Northwest College, a private, 
Christian college that was an eligible institution under the 
scholarship program.172 Intending to pursue vocational ministry, 
Davey     selected a double major in pastoral ministries and business 
management/administration.173 At the beginning of the academic 
year Davey learned that because of his chosen course of study he 
could not use the Promise Scholarship, then worth about $1,125 
per year.174 Davey brought an action in federal court claiming that 
the denial of his scholarship solely because his chosen course of 
study was devotional theology violated his First Amendment 
rights.175 While the district court rejected Davey’s claim, a divided 

 165.  See generally Thomas C. Berg & Douglas Laycock, The Mistakes in Locke v. Davey 
and the Future of State Payments for Services Provided by Religious Institutions, 40 TULSA L. REV. 
227, 228 (2004) (explaining how Locke will lead to states refusing to fund religious schools). 

 166.  Locke, 540 U.S. at 718–19. 

 167.  Walz v. Tax Comm’n of New York, 397 U.S. 664, 669 (1970). 

 168.  Locke, 540 U.S. at 718. 

 169.  Id. at 715. 

 170.  Id. at 716. 

 171.  Id. 

 172.  Id. at 717. 

 173.  Id. 

 174.  Id. at 716–17. 

 175.  Id. at 718. 
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Ninth Circuit reversed, concluding that Washington State had in 
fact impermissibly singled out religion for unfavorable treatment.176 

Just two years before Locke, the Supreme Court allowed state 
funds to support students attending private and religious schools in 
Florida.177 The Court in Locke however, decided that it is the “Blaine 
Amendment” in Washington’s State Constitution that tipped the 
scales in favor of a more restrictive interpretation of the Free 
Exercise Clause.178 Washington’s Blaine Amendment, adopted in 
1889, states in part that “[n]o public money or property shall be 
appropriated for or applied to any religious worship, exercise or 
instruction, or the support of any religious establishment.”179 

The Court reasoned that this limit is an enforceable 
safeguard not only against state-sponsored religion but also against 
state-compelled religious activity.180 Without such safeguards states 
might, for instance, compel certain types of religious worship or 
citizens could be conscripted to build a physical house of worship.181 
In short, the Court in Locke failed to find religious animus (which 
would have violated the Free Exercise Clause), but, rather, a state 
constitutional provision that prevents religious advancement on the 
back of a government enacted (and funded) program.182 

Nearly twenty years later, a state on the far opposite side of 
the country would rely on Locke to seal its public coffers.183 In Carson 
v. Makin, the State of Maine argues that there is no question that 
Maine may require its public schools to provide a secular education 
rather than a sectarian education.184 Extending this reasoning, 
Maine contends that it is able to bar families from using public 
dollars for attendance at schools that promote religious or sectarian 
beliefs.185 Maine does not limit use of funds to only public schools, 
parents can choose a private school for their child; however, the 
Maine Department of Education contends that private schools must 

 176.  Davey v. Locke, 299 F.3d 748, 750 (9th Cir. 2002). 

 177.  Zelman v. Simmons-Harris, 536 U.S. 639, 640 (2002). 

 178.  Locke, 540 U.S. at 722. 

 179.  WASH. CONST. art. I, § 11. 

 180.  Locke, 540 U.S. at 726. 

 181.  Principles of Religious Liberty, 82 Fed. Reg. 206, 8 (Oct. 26, 2017). 

 182.  Locke, 540 U.S. at 726. 

 183.  Carson v. Makin, 979 F.3d 21, 33 (1st Cir. 2020). 

 184.  Id. at 25–26. 

 185.  Id. at 38. 
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provide a “rough equivalent” of a public education—one that is 
non-sectarian and religiously neutral.186  

In Locke the Court ostensibly ruled against a sweeping 
interpretation of the Free Exercise Clause, but it did not bar the 
door to further inquiry.187 Important qualifications remained, the 
crux of the issue being that the student in Locke wanted to use the 
Washington state scholarship towards his religious training.188 The 
Court would have no objection to Davey attending  a religious 
school or studying something else, even religion, but because he 
was training to become a minister, the Court thought it ran afoul of 
the Establishment Clause.189 Nevertheless, a crack was left in the 
door, and successive cases, including Carson, may have kicked it 
in.190 

i. Free Exercise Abounds in Education

This section examines several cases that weigh the question 
of how the federal Establishment and Free Exercise Clauses 
interface in the context of education. Proponents of a robust 
Establishment Clause want to cabin off public dollars from all 
religious entities and uses.191 Proponents of an expansive 
interpretation of the Free Exercise Clause want to compel state 
action when an individual’s religious conviction requires it.192 The 
space between these views is the “play in the joints,” and exploring 
it first requires investigating the historical forces at play when the 
United States shifted towards predominantly secular public schools. 

a. Blaine Amendments and Anti-
Catholicism 

Contrary to popular belief, the United States had over a one-
hundred-year history of publicly funded private and religious 

 186.  Brief for Respondent at 18, Carson v. Makin (2021) (No. 20-1088). 

 187. Locke, 540 U.S. at 726. 

 188.  Id. at 722. 

 189.  Id. at 722–26.  

 190.  Carson, 979 F.3d at 33. 

 191.  Donald L. Beschle, Does the Establishment Clause Matter? Non-Establishment Principles 
in the United States and Canada, 4 U. PA. J. CONST. L. 451, 451 (2002).  

 192.  Id. 
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schools.193 President Thomas Jefferson’s phrase, “the separation of 
church and state,” did not come into use until the mid-nineteenth 
century.194 Some towns in the Northeast afforded residents so-called 
“education pluralism,” where Catholic, Jewish, Congregationalist, 
and Protestant schools were simultaneously funded by the 
government.195 Over time, waves of Catholic immigrants found 
themselves caught in the zeitgeist of nativist forces such as the 
Know-Nothing Party and Ku Klux Klan.196 It was during the latter 
half of the nineteenth century that some American Protestants 
sought to take action against Catholic institutions by defunding its 
biggest mode of outreach—schools.197 Leading the charge was 
Congressman James Blaine who proposed a federal constitutional 
amendment that would prohibit states from funding religious 
schools.198 While the amendment ultimately failed at the national 
level, Blaine Amendments can be found in thirty-seven state 
constitutions.199 

Unfortunately, over time, not only were hundreds of school 
doors shuttered to students from diverse backgrounds but, 
currently, most Americans are also unaware that the common 
(public) school as they know it is largely a function of religious 
prejudice.200 Not mincing words, the U.S. Supreme Court noted 
that the federal Blaine Amendment was “born of bigotry” and 
“arose at a time of pervasive hostility to the Catholic Church and to 

 193. Mark Walsh, Long History Underlies Fight Over Religious-School Funding, EDUC. WEEK 

(Jan. 14, 2020), https://www.edweek.org/policy-politics/long-history-underlies-fight-over-
religious-school-funding/2020/01. 

 194. The First Amendment Says Nothing About “Separation of Church and State” or a “Wall of 
Separation Between Church and State.” Where Did This Idea Come From? Is it Really Part of the    
Law?, FREEDOM F. INST., https://www.freedomforuminstitute.org/about/faq/the-first-
amendment-says-nothing-about-separation-of-church-and-state-or-a-wall-of-separation-
between-church-and-state-where-did-this-idea-come-from-is-it-really (last visited Feb. 4, 
2022).  

 195.  Robert Kennedy, How Private Schools Evolved in the United States, BOARDING SCH. 
REV. (Nov. 25, 2021), https://www.boardingschoolreview.com/blog/how-private-schools-
evolved-in-the-united-states. 

 196.  FREEDOM F. INST., supra note 194.  

 197.  Philip Hamburger, Separation of Church and State, 43 OCCASIONAL PAPERS FROM U. 
CHI. L. SCH, 1, 3 (2002). 

 198.  Answers to Frequently Asked Questions About Blaine Amendments, INST. FOR JUST., 
https://ij.org/issues/school-choice/blaine-amendments/answers-frequently-asked-
questions-blaine-amendments (last visited Feb 4, 2022). 

 199.  Id. 

 200.  Id. 
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Catholics in general” and that many of its state counterparts have a 
similarly “shameful pedigree.”201 When a state’s Blaine Amendment 
operates in tandem with the federal Establishment Clause, many 
believe an ultimate separation between religion and public 
education exists.202 The next portion of this article details cases that 
shed light on this important issue. 

b. The Supreme Court Starts a 
Twenty-Year March to Affirming 
Free Exercise in Public Education  

1. Zelman v. Simmons-Harris 
(2002) 

Other cases such as Pierce v. Society of Sisters laid the 
foundation for the ultimate right of parents to control their 
children’s primary and secondary education, but Zelman v. Simmons-
Harris is where the Supreme Court definitively noted that it is the 
independent and private choice of parents that breaks the link 
between government funds and religious training.203 Stated another 
way, parents not only have the right to make educational decisions 
for their children, but that right encompasses the ability to use state 
funds in a private or religious setting without running afoul of the 
Establishment Clause.204 

Nearly twenty years after the Zelman ruling, more than 
67,000 students took advantage of various parent choice programs 
in the State of Ohio during the 2020-2021 school year.205 The State 
of Ohio established the Pilot Project Scholarship Program (“PPSP”) 
to provide educational options for students in Cleveland, the 
majority of whom are from low-income and minority families.206 At 
the time, only one in ten ninth graders in the Cleveland City Public 
School District could pass a basic proficiency examination.207 Lest 

 201.  Espinoza v. Mont. Dept. of Revenue, 140 S. Ct. 2246, 2259 (2020). 

 202.  See generally id. at 2288.  

 203.  Pierce v. Society of The Sisters of The Holy Names, 268 U.S. 510, 510 (1925); 
Zelman v. Simmons-Harris, 536 U.S. 639, 640 (2002). 

 204.  Zelman, 536 U.S. at 653.  

 205.  AM. FED’N FOR CHILD. GROWTH FUND, 2021 SCHOOL CHOICE GUIDEBOOK 5, 13 
(2021).  

 206.  See generally Zelman, 536 U.S. at 645.  

 207.  Id. 
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the reader think that this example of academic performance is an 
aberration, according to the 2021 TN Ready assessment (the State 
of Tennessee’s statewide, end-of-year standardized examination) 
only one in thirteen students in Shelby County (Memphis, 
Tennessee) were academically on track or had mastered math 
content at their grade level.208 Approximately one in seven students 
in Shelby County were academically on track in English and 
Language Arts.209 To combat the abysmal, and persistent 
performance of the Cleveland public schools, the PPSP gave 
families two pathways to remediate educational gaps.210 First, the 
program would pay for supplemental tutoring for students who 
remained in the public school system.211 The second pathway, which 
became the subject of litigation, provided tuition assistance for 
students to attend a participating public or private school of their 
parent’s choosing.212 Eligibility requirements exist for both students 
(income-based eligibility with a family income of 200% of the 
poverty line, or about $33,400 for a family of four) and schools 
(private schools must be located within boundaries of a covered 
district, meet certain statewide educational standards, and may not 
discriminate on the basis of race, religion, or ethnic 
background).213 The scholarships are distributed in the form of 
checks, up to $2,250, which are made payable to parents who then 
endorse the checks over to their chosen, eligible school.214 

At the time of the legal challenge to the program, i.e., the 
1999-2000 school year, 82% of the participating schools had a 
religious affiliation, and 96% of the participating students chose 
one of these religiously affiliated schools.215 At issue for the initial 
plaintiffs, a group of Ohio taxpayers, was whether the PPSP violated 
the federal Establishment Clause.216 The Court found that there was 
no dispute that the program was designed with a valid, secular 

 208. State Report Card, TN DEP’T OF EDUC., https://reportcard.tnedu.gov/districts/792 

/achievement (last visited Feb. 10, 2022).  

 209.  Id. 

 210.  Zelman, 536 U.S. at 645. 

 211.  Id. 

 212.  Id. 

 213.  Id.; see also “1999 Poverty Guidelines,” OFF. OF THE ASSISTANT SEC’Y FOR PLAN. AND 

EDUC., https://aspe.hhs.gov/1999-hhs-poverty-guidelines (last visited Feb. 10, 2022). 

 214.  Zelman, 536 U.S. at 645. 

 215.  Id. at 647. 

 216.  Id. at 639. 
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purpose—namely, providing predominantly low-income children 
in Cleveland with educational assistance due to their being enrolled 
in demonstrably poor-performing schools.217 The primary question 
for the Court was whether, despite the “valid secular purpose,” the 
program nevertheless advanced religion.218 

In its analysis, the Court reaffirmed prior decisions in which 
it examined the class of beneficiaries of a given program.219 Though 
a great majority of the students in the PPSP attended religious 
schools, the program was designed for “all parents.”220 Likewise, 
eligible schools need not have a religious affiliation to participate.221 
The Court also deemed it important that a program in question 
permit recipients to have genuine choice and the attendant ability 
to direct funds to their chosen institutions.222 Finally, the Court, in 
reversing the Court of Appeals, held that the program is entirely 
neutral with respect to religion and, in fact, provides benefits to a 
wide swath of people who are defined by financial need and 
residence.223 The Court found that genuine choice exists as parents 
can choose from among public and private, religious and secular 
schools.224 

Zelman helped clarify that when individual parents are the 
recipients of public funds, they may use those funds at private and 
religious schools as they choose.225 Quoting Justice O’Connor, 
Zelman held that “no reasonable observer is likely to draw from the 
facts . . . an inference that the State itself is endorsing a religious 
practice or belief” when government aid supports a school’s 
religious mission only because parents independently choose to 
direct their scholarship towards the school.226 

Functionally, the next case answers the question of whether 
a state may directly transfer public funds to a religious organization 
if the only reason for prohibiting such transfer is the religious status 

 217.  Id. at 649. 

 218.  Id. 

 219.  Id. 

 220.  Id. at 650. 

 221. Id. 

 222.  Id. at 651. 

 223.  Id. at 653. 

 224.  Id. at 662. 

 225.  Id. 

 226.  Id. at 653. 
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of the organization. Put another way, does the exclusion of religious 
organizations from otherwise neutral, government aid programs 
violate the Free Exercise Clause? 

2. Trinity Lutheran Church of 
Columbia, Inc. v. Comer 
(2017) 

The Missouri Department of Natural Resources has a 
program, the Missouri Scrap Tire Program, which offers grants to 
qualifying nonprofit organizations that install playground surfaces 
made from recycled tires.227 Were it not for Trinity Lutheran 
Church’s status as a church, it would have received a grant as part 
of this program as it intended to resurface a portion of its 
playground.228 The Department had a firm policy of rejecting 
applicants owned or controlled by churches, sects, or other 
religious entities.229 This policy was enacted to comport with the 
Missouri Constitution’s Blaine Amendment, which reads: 

That no money shall ever be taken from the public 
treasury, directly or indirectly, in aid of any church, 
sect or denomination of religion, or in aid of any 
priest, preacher, minister or teacher thereof, as such; 
and that no preference shall be given to nor any 
discrimination made against any church, sect or 
creed of religion, or any form of religious faith or 
worship.230

It is undisputed that but for its religious status, Trinity Lutheran 
Church’s application in 2012 would have earned it a grant based on 
the strength of its application and the number of grants ultimately 
awarded by the Department.231 In granting the Department’s 
motion to dismiss, the District Court relied on Locke, ruling that the 
Free Exercise Clause does not generally prohibit withholding an 
affirmative benefit on account of religion.232 

 227.  Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2017 (2017). 

 228.  Id. at 2018. 

 229.  Id. 

 230. MO. CONST. art. I, § 7. 

 231.  Trinity, 137 S. Ct. at 2018.  

 232.  Id. 
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The Supreme Court reversed the lower courts and found for 
Trinity Lutheran Church.233 The Department’s policy forces Trinity 
Lutheran to make a choice: it can participate in an otherwise 
available public benefit program, or it may remain a religious 
institution.234 To condition the availability of benefits upon the 
willingness to surrender religious status or belief effectively 
penalizes the free exercise of a constitutional liberty.235 

Unlike an entrenched constitutional right, the Missouri 
Department argued that there is no loss of constitutional liberty 
because the state had no obligation to provide the subsidy program 
in the first place.236 However, Trinity Lutheran did not claim 
entitlement to the subsidy itself; rather, the express discrimination 
is that it must disavow its religious character simply to participate in 
the program.237 

Despite the numerous arguments put forth by the 
Department that this program should be analyzed through the 
Locke lens, the Court finds numerous differences between the two 
underlying fact patterns, including that the State of Missouri’s 
policy goes so far as to disqualify participants from the receipt of 
public benefit solely based on religious character.238 The reader 
should fully examine the majority decision in Trinity Lutheran for 
more detailed analysis, but it is worth noting that the Court was 
particularly careful to note that Trinity Lutheran involves express 
discrimination based on religious identity.239 In footnote three, the 
Court makes clear that it did not address religious use of funding or 
other forms of discrimination.240 The “status” versus “use” 
distinction, such that one exists, would be explored more deeply 
four years later in Carson v. Makin.241 

It is almost certainly the case that, having read the Court’s 
footnote three in Trinity Lutheran, some state and local governments 
believe there is no obligation to confer a public benefit on a 

 233.  Id. at 2024–25. 

 234.  Id. at 2024. 

 235.  Id. at 2022 (citing McDaniel v. Paty, 435 U.S. 618, 626 (1978)). 

 236.  Id. 

 237.  Id. 

 238.  Id. at 2023–24. 

 239.  Id. at 2024 n.3. 

 240. Id. 

 241.  Carson v. Makin, 979 F.3d 21, 21 (1st Cir. 2020). 
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religious organization (or person) as long the laws or rules in place 
merely block religious use of public funds, rather than barring a 
party because they claim a religious identity or affiliation.242 In his 
concurrence, Justice Gorsuch writes that the status-use distinction 
is a line too blurry to be helpful when evaluating First Amendment 
cases.243 Does a religious man say grace before dinner (i.e., status)? 
Or does a man begin his meal in a religious manner (i.e., use)? The 
answer to this hypothetical may not matter because, as he notes, the 
First Amendment guarantees free exercise of religion, not merely the 
right of inward belief.244 

Prior to addressing the issue of status-use head on, the Court 
would hear another case, this time one that involves a state aid 
program that explicitly denies parents the use of the aid at a 
religious organization.245 Espinoza is offered as a melding of Zelman 
(parents directing state aid to a religious school) and Trinity 
Lutheran (a state law that excluded the participation of religious 
schools).246 

3. Espinoza v. Montana 
Department of Revenue247 

Montana has a tax credit scholarship program, enacted in 
2015, that grants a tax credit of up to $150 to any taxpayer who 
donates to a participating scholarship granting organization.248 The 
stated goal of the Montana Legislature when enacting the law was 
“to provide parental and student choice in education.”249 Similar 
tax credit scholarship programs exist in twenty-one states and 
served 319,223 students during the 2020-2021 school year.250 A 
family whose child receives the scholarship may use it at a “qualified 
education provider.”251 The Montana Legislature also directed the 

 242.  Trinity, 137 S. Ct. at 2025 (Gorsuch, J., concurring). 

 243.  Id. at 2025–26. 

 244.  Id. 

 245.  Espinoza v. Mont. Dept. of Revenue, 140 S. Ct. 2246, 2246 (2020). 

 246.  Id. 

 247.  Id. 

 248.  Id. at 2250–52.  

 249.  Tax Credit for Qualified Education Contributions, 15 MCA § 30 (2021). 

 250.  AM. FED’N FOR CHILD. GROWTH FUND, supra note 205, at 5, 12.  

 251. Espinoza, 140 S. Ct. at 2252 (citing Mont. Const., Art. X § 6(1)) (“Aid prohibited 
to sectarian schools . . . Legislature . . . shall not make any direct or indirect appropriation 
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program to comport with Article X, Section 6, of the Montana 
Constitution which contains a so-called “Blaine Amendment,” 
prohibiting aid to “sectarian schools.”252 The provision reads: 

Aid prohibited to sectarian schools. . . . The 
legislature, counties, cities, towns, school districts, 
and public corporations shall not make any direct or 
indirect appropriation or payment from any public 
fund or monies, or any grant of lands or other 
property for any sectarian purpose or to aid any 
church, school, academy, seminary, college, 
university, or other literary or scientific institution, 
controlled in whole or in part by any church, sect, or 
denomination.253  

After the passage of the tax credit scholarship program, the 
Montana Department of Revenue promulgated rules to allow for 
the implementation of the program.254 “Rule 1,” created over the 
objection of the Montana Attorney General, changed the definition 
of “qualified education provider,” that is, a school or setting at 
which a scholarship can be used, to exclude any school “owned or 
controlled in whole or in part by any church, religious sect, or 
denomination.”255 

A trio of low-income mothers, including petitioner Kendra 
Espinoza, had children enrolled at Stillwater Christian School in 
Kalispell, Montana.256 Despite having an overtly Christian mission, 
the school admits students of any race, sex, or national and ethnic 
origin.257 Stillwater Christian School meets the statutory definition 
of a “qualified education provider,” but according to Rule 1, the 
petitioners would have been unable to use the scholarship to defray 

or payment from any public funds or monies . . . for any sectarian purpose or to aid any 
church, school, academy. . . controlled in whole or in party by any church, sect, or 
denomination.”). 

 252.  MONT. CODE ANN. § X-6-1 (2021). 

 253.  Id. 

 254.  Espinoza, 140 S. Ct. at 2252. 

 255.  Id. 

 256.  Id. 

 257.  Stillwater Christian School’s mission is to “equip students with the tools for 
learning through a Christ-centered education.” See Who We Are, STILLWATER CHRISTIAN 

SCH., https://www.stillwaterchristianschool.org/about-us/who-we-are (last visited Feb. 4, 
2022). 
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the cost of tuition because of the school’s religious mission.258 The 
parents challenged Rule 1 on the grounds that it was in conflict with 
the aim of the statute that created the scholarship program and that 
it could not be justified on the grounds that it was compelled by the 
state’s Blaine Amendment.259 Furthermore, petitioners alleged that 
the rule discriminated based on their religious views and the 
religious nature of the school they had chosen for their children.260 

In 2018, the Montana Supreme Court found first that the 
scholarship program, even disregarding Rule 1, provided aid by 
subsidizing tuition payments at religiously affiliated schools, in 
violation of the State Constitution.261 The court went on to hold that 
the statute without Rule 1 could not stand, given the state’s Blaine 
Amendment.262 Because the statute had no mechanism for 
preventing aid from flowing to religious schools, it could not be 
construed as consistent with the no-aid provision.263 Finally, the 
Montana Supreme Court agreed with the petitioners’ argument 
that the Department of Revenue exceeded its authority in 
promulgating Rule 1 because it transformed the definition of 
qualifying schools.264 

The question Espinoza posed, as framed by the United States 
Supreme Court, is relevant to those courts and policy onlookers 
who have been wary of state-sponsored religion through the vehicle 
of educational aid. As stated by the majority, Espinoza asked 
“whether the Free Exercise Clause precluded the Montana 
Supreme Court from applying Montana’s no-aid provision to bar 
religious schools from the scholarship program.”265 Key to the 
Court’s ruling is determining whether the exclusion of religious 
schools, which subverted the will of certain families, was consistent 
with the U.S. Constitution.266 

The Court in Espinoza, like that in Trinity Lutheran, found the 
case to turn on religious status (that is, the status of the excluded 

 258.  Espinoza, 140 S. Ct. at 2252. 

 259.  Id. 

 260.  Id. 

 261.  Id. at 2253. 

 262.  Id. 

 263.  Id. 

 264.  Id. 

 265.  Id. at 2254. 

 266.  Id. 
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schools) rather than the religious use of the funds.267 The Montana 
Court did not rule on the particulars of how scholarship funds 
might be used by recipients, only where the funds would be used.268 
The Supreme Court found, therefore, a great deal of overlap 
between the programs in Espinoza and Trinity Lutheran rather than 
likening the Montana program to that in Locke.269  

For a school to qualify to receive funds under the Montana 
program, it must divorce itself from any religious affiliation.270 As 
was the case in Trinity Lutheran, such a condition inevitably 
discourages the exercise of First Amendment rights. This contrasts 
with Locke where Washington State placed narrow conditions on 
which courses of study could be pursued with the scholarship fund 
in question.271 Moreover, unlike the Montana program, the 
Washington higher education scholarship program allowed funds 
to be used at religious schools.272 

Finally, the Court noted that there is no historical tradition 
that supports the blanket disqualification of religious schools from 
receiving government aid.273 Indeed, as has been shown in this 
article, many states supported private, even denominational 
schools, well into the twentieth century.274 Espinoza makes it clear 
that laws that deny participation in otherwise neutral programs 
based on the religious status of the would-be participant do not pass 
constitutional muster.275 The remaining question is raised in Justice 
Gorsuch’s concurrence in Trinity Lutheran, the determination of 
whether the status-use line is a distinction without a difference.276 

4. Carson v. Makin 

Carson forces the question about whether a public benefit (a 
student aid program), one that is tethered to a state’s constitutional 
obligation, can be denied to families who choose to use the benefit 

 267.  Id. at 2255–56. 

 268.  Id. at 2253. 

 269.  Id. at 2255, 2257–58. 

 270.  Id. at 2256. 

 271.  Id. at 2257. 

 272.  Id. 

 273.  Id. at 2258. 

 274.  Id. 

 275.  Id. at 2260. 

 276.  Id. at 2257. 
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at schools that provide religious or sectarian instruction.277 In states 
with and without Blaine Amendments, this is one of the last 
remaining barriers to families using state and local funds to select 
from a full range of educational options for their children.278 

At issue in Carson is the “town tuitioning program” that 
Maine uses to meet its constitutional obligation to support and 
maintain public schools.279 Because parts of the state are sparsely 
populated, not all districts operate their own secondary schools.280 
Instead, districts have a number of options for ensuring access for 
secondary schools for their residents.281 Some districts work directly 
with nearby public and private schools.282 Other districts allow 
families to select the public or private school of their choice, paying 
a portion of their tuition.283 However, in the case of private schools, 
the state only allows payments to go to schools that are non-
sectarian, that is, those that do not provide religious instruction.284 

Prior to 1980, parents in Maine could choose sectarian 
schools, and hundreds of students attended them annually under 
the program.285 In 1980, the Maine Attorney General opined that 
including sectarian schools violated the federal Establishment 
Clause.286 The state legislature codified this opinion, providing that 

 277.  Carson v. Makin, 979 F.3d 21, 26 (1st Cir. 2020). 

 278.  Rachel Laser, Do Taxpayers Have to Fund Religious Education? The Supreme Court May 
Say Yes., WASH. POST (Dec. 5, 2021, 8:00 AM), https://www.washingtonpost.com/ 
opinions/2021/12/05/carson-v-makin-supreme-court-religious-education. 

 279.  ME. CONST. art. VIII, pt. I, § 1. 

 280.  Carson v. Makin, 979 F.3d 21, 43 (1st Cir. 2020) (“Given that Maine is ‘still largely 
rural’ and that so many of its [school administrative units] do not operate public secondary 
schools . . . Maine has long relied on private academies to fill gaps were public secondary 
school education is not accessible.”). 

 281.  Id. 

 282. ME. DEP’T OF EDUC., SCHOOL ENROLLMENT ATTENDANCE AND ELIGIBILITY (2020), 
https://www.maine.gov/doe/schools/schoolops/enrollment. 

 283.  Id. 

 284.  Amy Howe, Conservative Justices Scoff at Maine’s Exclusion of Religious Schools from 
Tuition-Assistance Program, SCOTUSBLOG (Dec. 8, 2021, 4:42 PM), https://www.scotusblog. 
com/2021/12/conservative-justices-scoff-at-maines-exclusion-of-religious-schools-from-
tuition-assistance-program. 

 285.  Mark Walsh, Can Public Money Go to Religious Schools? A Divisive Supreme Court Case 
Awaits, EDUC. WEEK (Nov. 18, 2021), https://www.edweek.org/policy-politics/can-public-
money-go-to-religious-schools-a-divisive-supreme-court-case-awaits/2021/11. 

 286.  Id. 
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a chosen school must be “a nonsectarian school in accordance with 
the First Amendment of the United States Constitution.”287 

The key difference between the programs in Montana 
(Espinoza) and Maine (Carson) is that in the former, programmatic 
funds are barred from transferring to schools affiliated with a 
religious institution, i.e., their status is religious.288 In Maine, 
association or affiliation with a faith, church, or religious institution 
does not, in itself, render a school ineligible.289 Rather, state 
department of education employees make determinations about a 
school’s activities and curriculum and decide whether a school’s 
practices are secular.290 The effect is that a family cannot even seek 
out a school that aligns with its sincerely held religious beliefs.291  

Arguing for the parents seeking to use Maine’s tuition 
assistance program to send their children to schools that aligned 
with their faith, Michael Bindas argued that in Espinoza the Court 
held that parents have a right to direct the religious upbringing of 
their children, and they may exercise that right by sending their 
children to religious schools.292 In Carson, some of the petitioners, 
the Nelsons, seek to send their son to Temple Academy.293 Temple 
Academy is fully accredited and is recognized by the Maine 
Department of Education as “providing equivalent instruction” in 
satisfaction of Maine’s compulsory education law.294 Temple is 
however, deemed “sectarian” as it operates from “a thoroughly 
Christian and Biblical world view,” providing a “biblically-integrated 
education.”295 Maine’s program in effect punishes the Nelsons for 
finding a school that is aligned with their own beliefs. 

 287.  ME. STAT ANN. tit. 20-A § 2951 (West 2021). 

 288.  Compare Espinoza v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 2251 (2020) (“The 
Court relied on the ‘no-aid’ provision of the State Constitution, which prohibits any aid to 
a school controlled by a ‘church, sect, or denomination.’”); with Carson v. Makin, 979 F.3d 
21, 25–26 (1st Cir. 2020) (“[A] private school must be ‘nonsectarian in accordance with the 
First Amendment’ and comply with certain separate reporting requirements.”). 

 289.  See Carson, 979 F.3d at 38 (“While affiliation or association with a church or 
religious institution is one potential indicator of a sectarian school, it is not dispositive.”). 

 290.  Brief for Petitioner, Carson v. Makin, No. 20-1088 (2021), WL 4081075 at *5. 

 291.  Id. at *5–6. 

 292.  Transcript of Oral Argument, supra note 161, at 27. 

 293.  Brief for Petitioner, Carson v. Makin, No. 20-1088 (U.S. Feb. 4, 2021), WL 4081075 
at *6. 

 294.  Id. 

 295.  Id. at *7. 
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Maine argued that by barring sectarian teaching, this policy 
promotes religious neutrality.296 The program allows any school, 
religious or not, to participate in the program as long as students 
are not taught through the “lens of faith.”297 In this manner the state 
attempts to ensure that all students receive an education that is 
roughly equivalent to that provided in a government-run school.298 
During oral argument, several Justices probed the state about how 
to identify an education that is “roughly equivalent” to that in a 
public school.299 It stands to reason that if the only way to block a 
non-equivalent education is by identifying schools that teach 
through the “lens of faith,” the state is engaging in unconstitutional 
discrimination.300 Recognizing this trap, the State was forced to 
claim that elite private schools such as Exeter, Andover, and Miss 
Porter’s are equivalent to Maine’s government run high schools.301 
Those three schools have an average day school tuition of $49,116 
and an average tuition for boarders of $62,355.302 It is simply 
laughable to think that the educational experience at any of these 
three schools is equivalent to that of a public high school in Bangor, 
Maine. Fundamentally, what makes Phillips, Exeter, and Bangor 
Public High School (per pupil expenditure of $13,539 per year) 
more similar than Bangor High School and John Bapst Memorial 
High School (day school tuition of $9,950/yr.) is that they are “not 
inculcating religion.”303 

 296.  Brief of Respondent, Carson v. Makin, No. 20-1088 (U.S. Oct. 22, 2021), WL 
4993533 at *28–29. 

 297.  Id. at *20. 

 298.  Id. at *44. 

 299.  Transcript of Oral Argument, supra note 161, at 51–54, 67–68, 87. 

 300.  See generally Brief for Petitioner, supra note 293, at *1, 32–33. 

 301.  Transcript of Oral Argument, supra note 161, at 54–55. 

 302.  Tuition and Fees for the 2021-2022 School Year, MISS PORTER’S SCH., 
https://www.porters.org/affordability (last visited Feb. 1, 2022) (showing $66,825 for 
boarding tuition and $53,810 for day tuition); Tuition and Financial Aid, PHILLIPS ACAD. 
ANDOVER, https://www.andover.edu/admission/tuition-and-financial-aid (last visited Feb. 
1, 2022) (showing $61,950 for boarding tuition and $48,020 for day tuition); Tuition & 
Payment Options, PHILLIPS EXETER ACAD., https://www.exeter.edu/admissions-and-
financial-aid/tuition-financial-aid/payment-options (last visited Feb. 1, 2022) (showing 
$58,714 for boarding tuition and $45,859 for day tuition). 

 303.  Bangor Public Schools, U.S. NEWS & WORLD REP., https://www.usnews.com/ 
education/k12/maine/districts/bangor-public-schools-103905 (last visited Feb. 1, 2022) 
(showing per pupil cost of $13,539 per year); Day Student Tuition and Fees, JOHN BAPST 

MEMORIAL HIGH SCH., https://www.johnbapst.org/admission/day-student-tuition-and-fees 
(last visited Feb. 1, 2022) (showing tuition of $9,950); Transcript of Oral Argument, supra 
note 161, at 56 (discussing that while Bangor Public High School may be different from 
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Two additional lines of questioning are worth exploring. 
The first line of questioning came from Justice Gorsuch and was 
directed at the attorney for Respondent’s amicus curiae, the 
Department of Justice for the United States.304 The Department of 
Justice asserted that the question presented is whether the 
government must subsidize religious practice.305 Justice Gorsuch 
immediately recognized and cut off this spurious argument.306 He 
noted that this case is not about whether there is an obligation to 
create a program, but once a program is created, as is the case in 
Maine, to suggest that a devout person can satisfy their religious 
obligations outside of the program while operating in a purely 
secular manner within the program, suggests favoritism towards 
religions whose practices require less of their adherents.307 “So,” 
Justice Gorsuch asked, “to the Orthodox Jewish family, it is a 
burden, and to the Protestant family, it may not be?”308 

The second line, from Justice Thomas, centered around 
whether a tuition assistance program should be considered a 
subsidy given the compulsory nature of school attendance in 
Maine.309 In addressing the attorney for the State of Maine, Justice 
Thomas offered an important insight about K-12 education in the 
U.S.310 

Justice Thomas:  So, if you—you require them 
to go and you don’t have 
schools available and you make 
provisions for them to comply 
with that compulsory law, then 
how can you say that going to a 
particular school is a subsidy? 

Mr. Taub:                     How can we say that going to a      
particular school is a subsidy? 

Andover, Phillips, or Exeter in many ways, what they all share in common “is that they are 
not inculcating religion”).  

 304.  Transcript of Oral Argument, supra note 161, at 97. 

 305.  Id. 

 306.  Id. 

 307.  Id. at 97–98. 

 308.  Id. at 98.  

 309.  Id. at 50. 

 310. Id. at 50–51. 
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Justice Thomas: Yes. You say—you require 
them to go to schools to do 
something that you haven’t 
provided for[.]311 

 
All fifty states have compulsory education laws.312 At the same time, 
no state can claim to provide a satisfactory education to all students 
within its borders.313  

Fusing the Gorsuch and Thomas lines of argument offers a 
glimpse of what may be possible to future litigants. All states require 
attendance in schools, for students with and without religious 
beliefs.314 All states make provisions for education via their 
constitution.315 Compulsion is present, as are programmatic 
resources.316 Nevertheless, many families do not have their needs 
met by the existing, public school system.317 A court needs only to 
extend Justice Gorsuch’s reasoning a small step forward to find that 
in a state that has made the decision to require and provide 
education, withholding the program’s funds from a family whose 
sincerely held beliefs cannot be satisfied by attendance in the public 
schools would be discriminatory. 

As Justice Kavanaugh said during the Carson hearing, the 
parent petitioners are seeking equal treatment, not special 
treatment.318 In this instance, equal treatment looks like fulfilling 
their legal obligation of compulsory school attendance in a manner 
that aligns with their beliefs and doing so with the same resources 
afforded to families who choose schools that align with the non-
sectarian worldview of the Department of Education.  

 

 311.  Id. 

 312.  State Educ. Prac., Table 1.2. Compulsory School Attendance Laws, Minimum and 
Maximum Age Limits for Free Education by State: 2017, NAT’L CTR. FOR EDUC. STAT., 
https://nces.ed.gov/programs/statereform/tab1_2-2020.asp (last visited Feb. 9, 2022). 

 313.  Laura Adler-Greene, Every Student Succeeds Act: Are Schools Making Sure Every Student 
Succeeds?, 35 TOURO L. REV. 11, 15, 22–23 (2019). 

 314.  State Educ. Prac., supra note 312. 

 315.  SCOTT DALMAN & ANUSHA NATH, EDUCATION CLAUSES IN STATE CONSTITUTIONS 

ACROSS THE UNITED STATES 1 (2020). 

 316.  Id. at 6–7. 

 317.  Kristin Kaput, Evidence for Student Centered Learning, EDUC. EVOLVING, January 
2018, at 14. 

 318. Transcript of Oral Argument, supra note 161, at 119. 
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IV. COURT INITIATED SCHOOL CHOICE – A SOLUTION FIFTY 

YEARS IN THE MAKING

This article asserts that American courts are poised to 
engage in the next wave of education litigation in a series that began 
nearly fifty years ago in San Antonio v. Rodriguez.319 What might be 
deemed a “fourth wave” will see the decoupling of single-payer 
financing from the aspirational educational outcomes sought by 
plaintiffs. Specific causes of action could take different forms, such 
as a parents’ bill of rights, parent-teacher compacts, and private 
choice litigation. This activity will occur predominantly at the state 
level, but federal cases like Espinoza and Carson add to the 
atmospheric changes that make far-reaching state-level reform 
possible. Adding energy to this moment are state-based, K-12 school 
choice policies, the number of which has exploded in recent 
years.320 At its core, school choice affirms the right of each 
individual child to access the educational setting that best meets his 
or her needs.321 The educational settings may differ—homeschool, 
zoned public schools, public charters, private schools, micro 
schools, and learning pods—but all have a role to play in a country 
as rich in diversity as the United States. To date, legislatures have 
enacted school choice laws; however, based on the analysis in this 
article, future plaintiffs may develop causes of action that 
encourage courts to demand choice-based legislative action.  

Continued judicial engagement in education is appropriate 
given the limitations of the adequacy lawsuits that became 
fashionable during the “third wave” of school finance litigation.322 
Adequacy cases have significant limitations, not the least of which is 
the difficulty in defining educational inputs and outcomes.323 
Education is particularly fraught given the number of variables.324 
When faced with questions of educational adequacy in City of 

 319.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 3 (1973). 

 320.  Sean P. Corcoran et al., Leveling the Playing Field For High School Choice: Results from 
a Field Experiment of Informational Interventions, NAT’L BUREAU OF ECON. RSCH., Mar. 2018, at 
39. 

 321.  Stuart Biegal, School Choice Policy and Title VI: Maximizing Equal Access for K-12 
Students in a Substantially Deregulated Educational Environment, 46 HASTINGS L.J. 1533, 1539 
(1995). 

 322. Roellke et al., supra note 17, at 130. 

 323.  Reed, supra note 21, at 178. 

 324.  Id. 
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Pawtucket v. Sundlun, the Rhode Island Supreme Court refrained 
from ruling in part because of the difficulty in defining a beneficial, 
system-wide outcome.325 The court determined that the proper 
forum for this matter was the legislature.326 North Carolina Chief 
Justice Mitchell cautioned that courts should not fully cede 
responsibility of enunciating state constitutional rights to their 
respective legislatures.327 “I don’t think standards are necessarily 
determinative [of the constitutional issue]. If they are set too low, I 
think there is still a place for the courts to step in and say we have 
to do better than that.”328  

Rather than abdicating responsibility, modern courts can 
initiate parent choice programs without being overly prescriptive 
and usurping the role of the legislature. Courts need not specify the 
precise mechanism by which educational choice occurs, but broadly 
speaking, a court should feel free to press a legislature into ensuring 
that every parent in the state has meaningful access to an 
educational setting that works for their child. This article has 
attempted to detail explanations for this shift. First, history warns 
against the over-reliance on funding formula revision.329 Second, 
the concept of the school district as the most efficient conduit for 
education reform is, at best, a relic.330 Third, the myth of the public 
school system as the value-neutral developer of young minds has 
been shattered.331 And finally, the High Court has ruled that the 
Free Exercise Clause affords families the ability to use public dollars 
in ways that align with their beliefs.332 The time has come for courts 
to acknowledge the party who is best suited to determine the 
efficacy of the education being provided—parents. One must 
assume that over the past fifty years, judgements issued by state 
courts in these important cases were made in good faith and with 
the hope that outcomes would improve in the not-too-distant 

 325.  Pawtucket v. Sundlun, 662 A.2d 40, 57 (R.I. 1995). 

 326.  Id. at 59. 

 327.  Tico A. Almeida, Refocusing School Finance Litigation on At-Risk Children: Leandro v. 
State of North Carolina, 22 YALE L. & POL’Y REV. 525, 546 (2004). 

 328.  Id. 

 329.  Dalman & Nath, supra note 315, at 4–5. 

 330.  Heinrich Mintrop & Gail L. Sunderman, Predictable Failure of Federal Sanctions-
Driven Accountability for School Improvement—And Why We May Retain It Anyway, 38 EDUC. 
RSCH. 353, 359 (2009).  

 331.  Id.  

 332. See Locke v. Davey, 540 U.S. 712, 726 (2004). 
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future. The fatal conceit was the assumption that the way to bolster 
a state-based right to a high-quality education was to pour resources 
into systems rather than students (or their parents by proxy). 
Today’s courts should consider requiring participation from the 
plaintiff and amici when crafting a remedy. This will increase the 
likelihood that the outcome will satisfy the parties. By incorporating 
the plaintiffs and amici, hammer-wielding courts can avoid the 
temptation of viewing every problem as a nail—reflexively ordering 
more money without regard to how it is spent and whether the 
children at issue would experience greater benefit from a different 
remedy.333 

It is still up to a state legislature to create a program that it 
deems most workable for students within the state.334 Options might 
include voucher plans, education savings accounts, tax credit 
scholarships, and K-12 529 accounts. Each of these school choice 
programs affords parents the opportunity to use public dollars to 
customize an educational experience for their child.  

In 1990, Wisconsin policymakers, including Republican 
Governor Tommy Thompson and a bipartisan group of legislators, 
agreed that they must do better by the low-income children of 
Milwaukee.335 They ushered in the first modern school choice 
program, a voucher program, which allowed parents to direct funds 
to the private school of their choice.336 Legislators asked then, and 
litigants should continue to ask: can we make it possible for parents 
to customize their children’s education through a broad array of 
voluntary associations with education service providers?337 One 
recent innovation in school choice policy is the Education Savings 
Account (“ESA”).338 In ESA programs, a portion of the dollars that 
are regularly appropriated for education according to a state’s 

 333.  Note, supra note 45, at 1087.  

 334.  See generally Stuart Biegal, School Choice Policy and Title VI: Maximizing Equal Access 
for K-12 Students in a Substantially Deregulated Educational Environment, 46 HASTINGS L.J. 1533 
(1995). 

 335.  Milwaukee School Choice, INST. FOR JUST., https://ij.org/case/jackson-v-benson (last 
visited Feb. 7, 2022). 

 336.  LADNER, supra note 62, at 7–8. 

 337.  MATTHEW LADNER, LIBERTY, EFFICIENCY, AND EQUITY 148 (Michael McShane et al. 
eds., 2015). 

 338.  Laurie Todd-Smith, School Choice Empowers Families and Creates Greater Student 
Outcomes, AM. FIRST POL’Y INST. (June 15, 2021), https://americafirstpolicy.com/latest/ 
school-choice-empowers-families-and-creates-greater-student-outcomes. 
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funding formula are deposited into an account for limited use for 
a single student.339 Parents may use ESA funds for a wide range of 
education-related services and materials including tuition, 
textbooks, educational therapies, tutoring, technology, exam fees, 
and even higher education costs.340 Nearly 30,000 students 
participated in ESA programs in five states during the 2020-2021 
school year.341 Six more ESA programs have been enacted but have 
yet to enroll students as of this article’s writing.342 The largest ESA 
program is Florida’s Gardiner Scholarship Program, which provides 
ESAs to eligible students with disabilities.343 The average 
scholarship amount was approximately $10,267 per student during 
the 2020-21 school year.344 Fifty-four percent of the funds dispersed 
by parents in the Gardiner Program went to tuition and fees.345 
Another 30% went to curriculum and materials.346 Eight percent 
went to therapist services, 5% to tutoring, and the final 3% went to 
other expense categories.347 This program gives parents the 
flexibility to make state appropriated education dollars work more 
efficiently than could have been imagined during the school 
finance cases litigated last century.  

Today, parents can log into their ESA account to check 
balances, make educational purchases, and search for service 
providers.348 To say the world has changed since San Antonio is an 
understatement. Meanwhile, most school districts and state 
departments of education function at best like twentieth century 
factories.349 To borrow another analogy, in a world where Amazon 
Prime is ubiquitous, public education is the Sears & Roebuck 
catalogue.  

 339. Id. 

 340.  Id. 

 341.  Id. 

 342.  AM. FED’N FOR CHILD. GROWTH FUND, supra note 205, at 5, 12.  

 343.  Gardiner Scholarship Program Fact Sheet, FL DEP’T OF EDUC., 
https://www.fldoe.org/core/fileparse.php/5606/urlt/Gardiner.pdf (last visited Feb. 11, 
2022). 

 344.  Id. 

 345.  Id. 

 346.  Id. 

 347.  Id.  

 348.  See generally Douglas Reed, Twenty-Five Years after Rodriguez: School Finance Litigation 
and the Impact of the New Judicial Federalism, 32 L. & SOC’Y REV. 175 (1998). 

 349.  Id. 
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In Zelman, the Court was asked whether a state law with a 
valid secular purpose impermissibly advanced religion when 
independent parent spending included funds to religious 
schools.350 

“No.”351 
In Trinity Lutheran, it was asked whether a neutral state aid 

program can exclude religious organizations from receiving grants 
because of their religious beliefs.352 

“No.”353 
In Espinoza the Court was asked whether a state aid program 

can prevent funding from being used at schools because of their 
religious status.354 

“Again, no.”355 
In Carson, the Court has been asked whether the State can deny 

parents’ ability to participate in a state aid program because of a 
chosen school’s religious instruction.356 

If the answer to this question is another “no,” parents and 
policymakers across the country may ask one final question: Are 
there any state or federal barriers remaining that prevent courts 
from insisting that states allow parents to take control of their 
child’s education by accessing public funds designated for the 
provision of compulsory education?  

Sooner rather than later, the answer may well be “No.” 
 
 

 350.  Zelman v. Simmons-Harris, 536 U.S. 639, 640 (2002). 

 351.  Id. at 644–45. 

 352.  Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2020 (2017). 

 353.  Id. 

 354.  Espinoza v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 2254 (2020). 

 355.  Id. at 2275–76. 

 356.  Transcript of Oral Argument, supra note 161, at 27. 
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JUDICIOUS ACCOUNTING: THE HOW-TO GUIDE 
FOR RECOVERING THE MAXIMUM AMOUNT OF 

ATTORNEYS’ FEES IN VIRGINIA 

ALICHA M. GRUBB† 

I. THE BASIS FOR RECOVERING ATTORNEYS’ FEES 

he recovery of attorneys’ fees can be crucial to case evaluation 
and resolution. While attorneys’ fees are generally not the 

main focus of any piece of litigation, they are important to the cost-
benefit analysis at each stage of the case. No matter the size or type 
of case, it is critical to the case evaluation to determine whether 
attorneys’ fees are recoverable. Whether a party may recover 
attorneys’ fees largely turns on the relationship of the parties and 
the nature of the litigation. Equally as important, whether the party 
actually will recover attorneys’ fees depends on the attorney’s 
careful billing and timely petition for recovery. At the end of the 
day, each attorney not only wants to prove her case and win but also 
wants to recover her fees in addition to the damages award. 

Similarly, a full recovery for a party may include the recovery 
of expenses, costs, and interest. For a winning party, the recovery of 
expenses, costs, and interest truly makes that party whole by 
recouping reasonable out-of-pocket litigation expenses and 
accounting for the time-value of money. The availability of 
attorneys’ fees, costs, and interest should be considered in every 
case.  

The general rule for recovering attorneys’ fees is the 
American Rule, which states that a party pays for its own attorneys’ 
fees and costs absent a contractual or statutory provision to the 

†    Alicha Grubb received her JD from Wake Forest University School of Law in 2016 
and currently practices commercial litigation at Gentry Locke Attorneys in Roanoke, 
Virginia. She has lectured and been published by the Virginia Bar Association on the issue 
of attorneys’ fees. Many thanks to Kirk M. Sosebee and Travis J. Graham for their 
contributions to this article. 

T 
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contrary.1 In addition to a statutory or contractual basis for 
recovering attorneys’ fees, some courts, including Virginia courts, 
have allowed for the recovery of attorneys’ fees in cases of fraud or 
other inequitable misconduct.2 These rules are followed, nearly 
universally, across the United States.3 While this article specifically 
focuses on Virginia cases, Fourth Circuit cases, and statutes 
interpreting and applying the American Rule, the basic principles 
are followed in nearly every state.4 

A. Contractual and Statutory Fee-Shifting Provisions 

Fee-shifting provisions found in contracts or statutes contain 
some common elements. First, the provision is likely to be 
mandatory or discretionary.5 This distinction is important, 
especially to the cost-benefit analysis done in preparation for 
settlement. A mandatory fee-shifting provision gives a litigant 
stronger bargaining power. In contrast, a discretionary fee-shifting 
provision that simply favors the winner limits the effect of the 
provision. In contracts, the provisions are generally mandatory and 
often provide that a certain party is “entitled” to recover reasonable 
attorneys’ fees and costs in connection to its breach of contract 
action.6 Statutes may use mandatory language, like “the court shall 
award” attorneys’ fees and costs, or discretionary language, such as 
“the court in its discretion may award attorneys’ fees.”7 Be careful 
to ascertain the nature of your attorneys’ fees provision early on. 

The second element deals with the recipient of attorneys’ 
fees.8 Fee-shifting provisions may benefit only one party by name 
(assuming it prevails) or the prevailing party, no matter the 

 1. Shammas v. Focarino, 784 F.3d 219, 221 (4th Cir. 2015); REVI, LLC v. Chi. Title 
Ins. Co., 776 S.E.2d 808, 813 (Va. 2015); see also Stillwell Enter., Inc. v. Interstate Equip. Co., 
266 S.E.2d 812, 814 (N.C. 1980) (holding that the general rule in North Carolina is the 
American Rule and providing for an exception when fees are allowed by statue); Hess 
Constr. Co. v. Bd. of Educ., 669 A.2d 1352, 1354 (Md. 1996).  

 2. Carlson v. Wells, 705 S.E.2d 101, 109–10 (Va. 2011). 

 3. John F. Vargo, The American Rule on Attorney Fee Allocation: The Injured Person’s Access 
to Justice, 42 AM. U. L. REV. 1567, 1584–86 (1993). 

 4. Id. 

 5. Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 177, 183 (Va. 2017). 

 6. Dewberry & Davis, Inc. v. C3NS, Inc., 732 S.E.2d 239, 243 (Va. 2012). 

 7. See, e.g., VA. CODE ANN. § 55.1-1915(A) (2021); 42 U.S.C. § 12205; 31 U.S.C. § 3730.  

 8. See generally Dewberry, 732 S.E.2d at 243. 
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outcome.9 However, a fee-shifting provision that benefits one side 
by name regardless of whether it prevails is unconscionable and 
unenforceable.10 Statutes may give courts the authority to award 
attorneys’ fees to a prevailing defendant, especially in cases of 
frivolous litigation.11 Thus, the first step in an attorneys’ fee award 
analysis is to determine if there is a fee-shifting provision at play 
and, if so, whether the provision is mandatory or discretionary 
along with who the provision benefits. Below are some examples of 
statutory fee-shifting provisions: 

i. Virginia Statutory Provisions (representative 
listing) 

a) Wrongful Death: The amount recovered in a “judgment 
to distribute recovery when the verdict fails to do so” 
shall be paid to the personal representative who shall 
first pay the costs and reasonable attorneys’ fees and 
then distribute the amount specifically allocated to the 
payment of hospital, medical and funeral expenses.12 

b) Virginia Fraud Against Taxpayers Act: A person 
bringing the action or settling the claim, shall also 
receive an amount for reasonable expenses plus 
attorneys’ fees and costs.13 

c) Sanctions: Attorneys’ fees are recoverable in defending 
an unwarranted claim and pursuing a sanctions award.14 

d) Late notice of nonsuit: “If notice to take a nonsuit of 
right is given to the opposing party within seven days of 
trial or during trial, the court in its discretion may assess 
against the nonsuiting party reasonable witness fees and 
travel costs of expert witnesses scheduled to appear at trial 
. . . .”15 

 9. Id. 

 10. McIntosh v. Flint Hill Sch., No. CL-2018-1929, 2018 Va. Cir. LEXIS 321, at *2 (Va. 
Cir. Ct. Sept. 17, 2018). 

 11. VA. CODE ANN. § 8.01-216.7 (2021).  

 12. Id. § 8.01-54. 

 13. Id. § 8.01-216.7. 

 14. See id. § 8.01-271.1. 

 15. Id. § 8.01-380 (emphasis added). 
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e) Enforcement of judgment lien.16 

f) Conspiracy claims to damage business contracts.17 

g) Spousal Support: “Failure of [a remarrying] spouse to 
notify the payor shall entitle the payor to restitution 
equal to the amount of any current support and 
maintenance paid after the date of the remarriage, 
together with interest from the date of the remarriage 
and reasonable attorney’s fees and costs.”18  

h) Petition to disburse principal of infant ward.19 

i) Private action under Fair Housing Law.20 

j) Failure to provide leave for voluntary service in the Civil 
Air Patrol.21 

k) Violation of Virginia Minimum Wage Act.22 

l) Violation of the Rights of Persons with Disabilities; fees 
to the prevailing party.23 

m) Avoiding fraudulent or voluntary conveyance.24 

n) Virginia Consumer Protection Act: “[I]n addition to any 
damages awarded, such person also may be awarded 
reasonable attorneys’ fees and court costs.”25  

o) The Unemployment Commission can limit the amount 
of attorneys’ fees charged in representation of an 
individual seeking unemployment benefits.26 

 16. Id. § 8.01-499.  

 17. Id. § 18.2-500. 

 18. Id. § 20-110 (emphasis added).  

 19. Id. § 31-11 (repealed 2012). 

 20. Id. § 36-94 (repealed 1991).  

 21. Id. § 40.1-28.7.6 (repealed 1985). 

 22. Id. § 40.1-28.12. 

 23. Id. § 51.5-46. 

 24. Id. § 55-82 (repealed 2019). 

 25. Id. § 59.1-204 (emphasis added). 

 26. Id. § 60.2-123. 
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p) Rules 4:5(g) and 4:12 of the Supreme Court of Virginia 
provide for attorneys’ fees in various instances for failing 
to make discovery.27 

q) Rule 4:5(g): “(1) If the party giving the notice of the 
taking of a deposition fails to attend and proceed 
therewith and another party attends in person or by 
attorney pursuant to the notice, the court may award the 
party giving the notice to pay to such other party the 
reasonable expenses incurred by him and his attorney 
in attending, including reasonable attorney’s fees; (2) If 
the party giving the notice of the taking of a deposition 
of a witness fails to serve a subpoena upon him and the 
witness because of such failure does not attend, and if 
another party attends in person or by attorney because 
he expects the deposition of that witness to be taken, the 
court may order the party giving the notice to pay to 
such other party the reasonable expenses incurred by 
him and his attorney in attending, including reasonable 
attorney’s fees.”28 

r) Rule 4:12(a)(4): Award of Expenses of Motion. “If the 
motion is granted, the court must . . . require the party 
or deponent whose conduct necessitated the motion or 
the party or attorney advising such conduct or both of 
them to pay to the moving party the reasonable 
expenses incurred in obtaining the order, including 
reasonable attorney’s fees . . . .”29 “If the motion is 
denied, the court must . . . require the moving party or 
the attorney advising the motion or both of them to pay 
to the party or deponent who opposed the motion the 
reasonable expenses incurred . . . including attorney’s 
fees . . . .”30 

 27. VA. SUP. CT. R. 4:5(g), 4:12.  

 28. VA. SUP. CT. R. 4:5(g).  

 29. VA. SUP. CT. R. 4:12(a)(4).  

 30. Id. 
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ii. Federal Statutory Claims  

Numerous federal statutes also allow for the recovery of 
attorneys’ fees in federal court.31 It is quite common for Congress 
to include a fee-shifting provision when enacting laws that allow for 
a private right of action.32 In some situations, the award is 
discretionary, and, in others, the award is mandatory.33 Rules 11 and 
37 of the Federal Rules of Civil Procedure include attorneys’ fees, 
and 28 U.S.C. § 1927 applies to inappropriate actions taken in 
litigation in federal courts.34 

iii. Contract Fee-shifting Clause Examples 

a) The prevailing party shall have the right to collect from 
the other party its reasonable attorneys’ fees and costs 
incurred in enforcing this Agreement.35 

b) If for any reason the amount due under this 
[contract/promissory note/agreement] is not paid 
when due, the [contractor/note holder/name of party] 
shall be entitled to its expenses and fees incurred in the 
collection of this agreement with interest on the unpaid 
balance.36 

 31. See, e.g., 42 U.S.C. § 1988(b) (allowing the prevailing party to recover attorneys’ 
fees in numerous civil rights cases); 42 U.S.C. § 3613(c)(2) (allowing the prevailing party 
to recover attorneys’ fees under the Fair Housing Act). 

 32. HENRY COHEN, CONG. RSCH. SERV., ORDER CODE 94-970, AWARDS OF ATTORNEYS’ 
FEES BY FEDERAL COURTS AND FEDERAL AGENCIES (2008). 

 33. E.g., compare 42 U.S.C. § 1988(b) (stating that “the court, in its discretion, may 
allow the prevailing party, other than the United States, a reasonable attorney’s fee . . . “), 
with 29 U.S.C. § 216 (stating that “[t]he court in such action shall, in addition to any 
judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid 
by the defendant . . . “).  

 34. FED. R. CIV. P. 11; FED. R. CIV. P. 37; see also 28 U.S.C. § 1927. 

 35. For a preview of the document, see BBX CAPITAL CORP.,                                 
EMPLOYMENT AGREEMENT, (Ex. 10.10) (Nov. 12, 2012), https://www.sec.gov/ 
Archives/edgar/data/0000315858/000031585817000008/c858-20161231xex10_10.htm. 

 36. For a preview of the document, see GXS HOLDINGS, INC.,                                                 
ASSET PURCHASE AGREEMENT (Ex. 10.21) (June 3, 2003), https://www.sec.gov/ 
Archives/edgar/data/1235162/000095013303002170/w85614exv10w21.htm. 



44191-w
lp_12-2 S

heet N
o. 65 S

ide A
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 65 Side A      04/28/2022   10:48:24

C M

Y K

GRUBB_TO_PUBLISH.DOCX (DO NOT DELETE) 4/22/22 7:35 AM

2022] JUDICIOUS ACCOUNTING 313 

In construction cases, be aware that the American Institute 
of Architects form contract does not have a fee-shifting provision.37 

B. Fraud and Other Inequitable Situations 

Some courts have begun to allow the recovery of attorneys’ 
fees in cases of fraud.38 The Supreme Court of Virginia has allowed 
the recovery of attorneys’ fees in cases of fraud, malicious 
prosecution, false imprisonment, cases against trustees, and certain 
spousal support disputes.39  

In cases of fraud, the general rule is that a court has 
discretion to award attorneys’ fees but “must consider the 
circumstances surrounding the fraudulent acts and the nature of 
the relief granted to the defrauded party.”40 In Prospect Development 
Co. v. Bershader, a couple bought a parcel of land, built a house, and 
spent a significant amount of money on landscaping based upon 
the representations of the subdivision developer that the adjoining 
lot would remain wooded and could never be built upon because 
of the nature of the land.41 The subdivision developer had actually 
planned all along to build houses on the landowners’ adjoining lot 
and subsequently began removing trees.42 The landowners 
obtained a temporary injunction and brought suit for a permanent 
injunction and damages, alleging breach of contract and fraud.43 
The trial court granted the injunction, awarded monetary damages, 
and awarded attorneys’ fees.44 The Virginia Supreme Court held 
that there were no compensatory damages to be awarded, and the 
trial court erred in awarding damages.45 However, the trial court 
was correct to award $151,378.00 in incurred attorneys’ fees and 
costs because without those fees, the plaintiffs’ “victory would have 

 37. For a preview of the document, see AM. INST. ARCHITECTS, DOCUMENT A132 
(2009), https://content.aia.org/sites/default/files/2016-09/AIA-A132-Exhibit-A-2009-
Free-Sample-Preview.pdf. 

 38. Prospect Dev. Co. v. Bershader, 515 S.E.2d 291, 301 (Va. 1999). 

 39. See id.; see also Burruss v. Hines, 26 S.E. 875, 878 (Va. 1897); Bolton v. Vellines, 26 
S.E. 847, 850 (Va. 1897); Cooper v. Brodie, 480 S.E.2d 101, 104 (Va. 1997); Carswell v. 
Masterson, 295 S.E.2d 899, 900–01 (Va. 1982). 

 40. Prospect Dev. Co., 515 S.E.2d at 301. 

 41. Id. at 294–95. 

 42. Id. at 295–96. 

 43. Id. 

 44. Id. at 294. 

 45. Id. at 300. 
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been hollow.”46 Equity required that the plaintiffs, who were 
successful in obtaining injunctive relief in a hotly contested case, 
recover their attorneys’ fees because of the defendant’s deliberate 
fraudulent conduct.47 

In 2011, the Supreme Court of Virginia clarified its ruling in 
Prospect Development Co., stating that attorneys’ fees are available, 
within the court’s discretion, upon a finding of “callous, deliberate, 
deceitful acts, . . . intentional wrongdoing, fraud, or self-dealing” or 
when there are facts that “establish a pattern of misconduct.”48 In 
said cases, attorneys would do well to include a request for 
attorneys’ fees in their pleadings. Even if the misconduct does not 
fall squarely within existing case law, a court may be inclined to 
grant attorneys’ fees based on equitable principles. 

In 2021, the Supreme Court of Virginia held that a trial 
court has the discretion to award attorneys’ fees when “the 
circumstances surrounding the fraudulent acts and the nature of 
the relief granted compel an award of attorney’s fees.”49 In this case, 
Mr. St. John appealed the circuit court’s decision awarding 
$180,211 in attorneys’ fees to the plaintiff on claims of fraud and 
undue influence.50 On appeal, Mr. St. John argued that the circuit 
court erred in awarding fees because the Prospect Development Co. 
case limits the recovery of fees to cases where the fraud is 
particularly egregious.51 

Upon review, the court first discussed the general attorneys’ 
fees rule—the American Rule—and its exceptions.52 The court also 
noted that early English courts did award fees to litigants when “the 
losing party acted in an abusive manner” or in “exceptional cases 
and for dominating reasons of justice.”53 The court effectively 
expanded the holding of Prospect Development Co., finding that a 
circuit court may award attorneys’ fees in fraud cases where the trial 
court awards equitable relief and the circumstances surrounding 

 46. Id. at 301. 

 47. Id. 

 48. Carlson v. Wells, 705 S.E.2d 101, 109–10 (Va. 2011) (quotations omitted). 

 49. St. John v. Thompson, 854 S.E.2d 648, 651 (Va. 2021).  

 50. Id. at 650.  

 51. Id. at 651.  

 52. Id. at 650–51.  

 53. Id. (emphasis omitted) (quoting John F. Vargo, The American Rule on Attorney Fee 
Allocation: The Injured Person’s Access to Justice, 42 AM. U. L. REV. 1567, 1570 (1993)).  
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the fraud warrant an award of fees.54 The court found no abuse of 
discretion and therefore affirmed the trial court’s decision.55 

It is clear that in Virginia, a party seeking equitable relief 
due to the defendant’s fraudulent actions may also recover her 
attorneys’ fees if she is successful.56 This position is congruent with 
the Commonwealth’s statutory fraud claims and with the general 
policies of granting access to the courts for all litigants and ensuring 
that a plaintiff is justly compensated for her damages.57 Many of the 
statutory provisions listed in Section I(A)(i), supra, provide for the 
recovery of attorneys’ fees in cases of fraud like fraudulent 
conveyances, claims under the Virginia Consumer Protection Act, 
and trade secrets violations. In cases of equity, the Prospect 
Development Co. court made clear that the reason behind granting 
fees in such cases is because, without them, the victory is “hollow[,]” 
and equity compels an award of fees.58 A defendant who commits 
fraud must reimburse the attorneys’ fees he causes the plaintiff to 
incur as a result of his own fraud. 

C. Third Party Contract Damages 

A party may also recover attorneys’ fees if the fees are due to 
a breach of contract.59 The Supreme Court of Virginia first 
considered this issue in the 1960 case of Hiss v. Friedberg.60 In Hiss, 
the Friedbergs entered into a contract with some landowners for 

 54. Id. at 651–52.  

 55. Id. 

 56. See Prospect Dev. Co. v. Bershader, 515 S.E.2d 291, 300 (Va. 1999) (“We hold that 
in a fraud suit, a chancellor, in the exercise of his discretion, may award attorney’s fees to a 
defrauded party.”). 

 57. See generally VA. CODE ANN. § 59.1-206 (2021) (establishing civil penalties, 
including the awarding of attorneys’ fees, for the willful violation of the Virginia Consumer 
Protection Act); see also VA. CODE ANN. § 59.1-207 (2021) (allowing for the restitution of 
“reasonable attorney’s fees and court costs” to individuals harmed by unintentional 
violations of the Virginia Consumer Protection Act). 

 58. See VA. CODE ANN. § 55.1-403 (2021) (establishing that courts may award sanctions, 
including attorneys’ fees, upon a finding of fraudulent conveyance); see also VA. CODE ANN. 
§ 59.1-206 (2021) (establishing civil penalties, including the awarding of attorneys’ fees, for 
the willful violation of the Virginia Consumer Protection Act); VA. CODE ANN. § 59.1-338.1 
(2021) (establishing the discretionary awarding of reasonable attorneys’ fees where a court 
determines misappropriation in bad faith in a trade secret violation); see Prospect Dev. Co., 
515 S.E.2d at 301. 

 59. Hiss v. Friedberg, 112 S.E.2d 871, 875–76 (Va. 1960). 

 60. Id. at 876. 
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the purchase of unimproved real property.61 The Friedbergs then 
employed the firm Hiss & Rutledge to perform the title search.62 
Both the landowners and Hiss & Rutledge knew of an outstanding 
lease on the property but told the Friedbergs it would not impair 
their immediate possession.63 Despite language in the escrow 
agreement that the title would be transferred free and clear of all 
encumbrances, the title insurance company refused to indemnify 
the Friedbergs from rights of any other claimants to the property.64 
The Friedbergs were unable to close and sued the landowners and 
Hiss & Rutledge for breach of contract.65 

The Friedbergs settled with the landowners and sought to 
recover their attorneys’ fees from Hiss & Rutledge.66 After a bench 
trial, the judge granted their request, and Hiss & Rutledge appealed 
the court’s decision to grant the attorneys’ fees.67 The Virginia 
Supreme Court upheld the trial court’s decision.68 

The court discussed both the general attorney fee recovery 
rule and the rule for breach of contract damages. It held, “in the 
absence of any contractual or statutory liability therefor, attorneys’ 
fees and expenses incurred by the plaintiff in the litigation of his 
claim against the defendant . . . are not recoverable as an item of 
damages” in a breach of contract action.69 However,  

if the plaintiff can show that the defendant’s breach 
of contract has caused litigation involving the 
plaintiff in payment of counsel fees, court costs, and 
the amount of a judgment, and shows further that 
such expenditure is reasonable in amount and could 
not have been avoided by him by reasonable prudent 
effort, he can recover damages against the defendant 
measured by the amount of these expenditures.70 

 61. Id. at 873. 

 62. Id. at 874. 

 63. Id. at 873–74. 

 64. Id. at 874. 

 65. Id. 

 66. Id. 

 67. Id. 

 68. Id. at 877.  

 69. Id. at 875.  

 70. Id. at 876 (citation omitted).  
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In Hiss, it was “clear that the employment of counsel by the 
Friedbergs was a direct and necessary consequence of the breach of 
the contract of employment of Hiss and Rutledge and the breach 
of their escrow agreement.”71 Because Hiss & Rutledge did not 
“perform the obligations imposed upon them it was necessary that 
the Friedbergs employ counsel to secure from the [landowners] 
that which they (the Friedbergs) had purchased and paid for.”72 
The court reasoned that denying the Friedbergs the right to recover 
the attorneys’ fees in the landowner case was to deny them all 
damages in the breach of contract action against Hiss & Rutledge.73 
Therefore, the court upheld the trial court’s decision and granted 
the Friedbergs their attorneys’ fees.74 Virginia courts have 
continued to recognize the Hiss exception to recovering attorneys’ 
fees if they are direct damages flowing from a breach of contract.75  

In Bolton v. McKinney, the Supreme Court of Virginia again 
considered this issue after the trial court declined to grant 
attorneys’ fees as damages in an action for breach of a covenant not 
to sue.76 The parties to this action had been involved in previous 
litigation and entered into a settlement agreement that included a 
binding arbitration provision related to any disputes of the 
settlement agreement.77 McKinney then sued Bolton in state and 
federal court three times, and then Bolton brought an action 
against McKinney, seeking the attorneys’ fees he had spent in those 
actions as damages.78 The trial court denied Bolton’s claim, but the 
Supreme Court of Virginia reversed and remanded the case 
because “[t]o prevent the Boltons from obtaining direct damages 
from the breach of an express term of the contract simply because 
they happen to also be attorney’s fees would rob them of the benefit 
of their bargain and make their victories in the respective lawsuits 

 71. Id. 

 72. Id. at 876–77.  

 73. Id. at 877.  

 74. Id. 

 75. See Owen v. Shelton, 277 S.E.2d 189, 192 (Va. 1981); Long v. Abbruzzetti, 487 
S.E.2d 217, 220 (Va. 1997) (holding that the plaintiff could not prove that her attorneys’ 
fees in the third-party litigation were direct rather than consequential damages); see also 
Comstock Potomac Yard, L.C. v. Balfour Beatty Constr., LLC, 694 F. Supp. 2d 468, 494 (E.D. 
Va. 2010). 

 76. Bolton v. McKinney, 855 S.E.2d 853, 855 (Va. 2021). 

 77. Id. 

 78. Id. 
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hollow.”79 The attorneys’ fees expended in defending McKinney’s 
improper lawsuits were allowable damages in Bolton’s action for 
breach of the covenant not to sue.80  

This method of recovering attorneys’ fees requires that the 
fees be pled as contract damages, not as recoverable attorneys’ fees 
in the traditional sense.81 Because a party is recovering its attorneys’ 
fees expended in a third party action, the request need not follow 
the requirements of Rule 3:25.82 Rather, Hiss and its progeny give 
litigants the opportunity to recover their attorneys’ fees as 
consequential damages when those fees were spent as a result of a 
third party breach of contract.83 Outside of these avenues,  litigants 
must pay their own attorneys’ fees.84 Given the value of an attorneys’ 
fees award, particularly in cases where non-monetary relief is 
sought, it is essential that an attorney identify if and how her client 
can recover attorneys’ fees. 

II. TIMELY PETITION FOR RECOVERY 

A. Federal Court 

Pursuant to Rule 54 of the Federal Rules of Civil Procedure, 
a petition to recover attorneys’ fees and costs is with a motion.85 The 
claim “must be made by motion” unless the underlying statute 
provides otherwise.86 The motion must: 

(i) be filed no later than 14 days after the entry of 
judgment; (ii) specify the judgment and the statute, 
rule, or other grounds entitling the movant to the 
award; (iii) state the amount sought or provide a fair 
estimate of it; and (iv) disclose, if the court so orders, 

 79. Id. at 857. 

 80. Id. 

 81. Id. at 855–56.  

 82. VA. SUP. CT. R. 3:25(B).  

 83. Hiss v. Friedberg, 112 S.E.2d 871, 875–76 (Va. 1960). 

 84. Stillwell Enter. v. Interstate Equip. Co., 266 S.E.2d 812, 815 (N.C. 1980). 

 85. FED. R. CIV. P. 54. 

 86. Id. 
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the terms of any agreement about fees for the 
services for which the claim is made.87  

It is important to keep these dates in mind and prepare as much 
material ahead of time to be able to submit a timely motion. 

B. State Court 

In Virginia, the attorneys’ fees claim must be included in a 
party’s pleadings.88 Rule 3:25 of the Rules of the Supreme Court of 
Virginia requires that a party seeking to recover attorneys’ fees 
“include a demand therefor” in the complaint, counterclaim, cross-
claim, third party pleading, or in a responsive pleading.89 The party 
must also “identify the basis upon which [it] relies in requesting 
attorney’s fees.”90 Failure to demand attorneys’ fees constitutes a 
waiver and is an absolute bar to recovery.91 Good practices could 
include emphasizing the demand for attorneys’ fees in all caps or 
bold lettering stating “Rule 3:25 Notice” and then listing the legal 
basis for the demand. Note that the exact amount of the attorneys’ 
fees need not be pled, and the ad damnum clause does not need to 
encompass the amount of a potential attorneys’ fees award.92 

Whether in federal or state court, the fee petition should 
include with it: (1) copies of all bills; (2) affidavits from one or two 
attorneys involved attesting to the reasonableness of the hourly 
rates and the hours expended, the motions worked on, the 
complexity of the case, and the reasonableness of the overall 
request; and (3) affidavits from at least two attorneys who practice 
in the area where the presiding court sits, attesting to the prevailing 
market rate and the reasonableness of each attorney’s rate and 
hours expended.93 

 87. Id. 

 88. VA. SUP. CT. R. 3:25(B).  

 89. Id. 

 90. VA. SUP. CT. R. 3:25(C). 

 91. Id.; see also Graham v. Cmty. Mgmt. Corp., 805 S.E.2d 240, 241 (Va. 2017). 

 92. See Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 177, 187 (Va. 2017).   

 93. See Doe v. Algar, No. 5:15-cv-35, 2018 U.S. Dist. LEXIS 15365, at *11 (W.D. Va. Jan 
31, 2018), aff’d in part, No. 5:15-cv-35, 2018 U.S. Dist. LEXIS 165957 (W.D. Va. Sept. 27, 
2018).  
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C. Bifurcation or Stay of Attorneys’ Fees Issues 

Given the fact that attorneys’ fees cannot be awarded until 
the underlying case is decided, one party or both parties may wish 
to bifurcate the trial or stay discovery as to the attorneys’ fees issue. 
In federal court, the motion for attorneys’ fees need not even be 
made until the trial has concluded, so a judge may stay discovery on 
the issue of attorneys’ fees rather than bifurcate the trial.94 The 
federal rule and the Virginia rule on bifurcation are quite similar. 
Rule 42(b) of the Federal Rules of Civil Procedure states in 
pertinent part, “[f]or convenience, to avoid prejudice, or to 
expedite and economize, the court may order a separate trial of one 
or more issues . . . .”95 In Seneca v. Dockside, the District Court for the 
Eastern District of Virginia stated, “The decision whether to 
bifurcate is ‘within the sound discretion of the trial judge.’ . . . In 
exercising such discretion, any prejudice suffered as a result of a 
separate trial should be considered.”96 

In a recent Western District of Virginia case, the court 
granted a plaintiff’s motion to bifurcate the issue of attorneys’ fees 
from the liability and damages phase of trial.97 In ZEN42, the 
plaintiff’s complaint contained a breach of contract count, which 
included, in part, a request for attorneys’ fees.98 Following the filing 
of the complaint, the plaintiff filed its motion to bifurcate attorneys’ 
fees for the liability phase of trial.99 

In analyzing the plaintiff’s motion to bifurcate, the court 
considered the Collier test, which requires that: 

 94. See, e.g., Order, Advance Stores Co., Inc. v. FrontStreet Facility Sols., No. 7:17-cv-
568 (W.D. Va. Aug. 6, 2018), ECF No. 20. 

 95. FED. R. CIV. P. 42(b). 

 96. Seneca Specialty Ins. Co. v. Dockside Dolls, Inc., No. 3:12-cv-19, 2012 U.S. Dist. 
LEXIS 116476, at *14 (E.D. Va. June, 22, 2012) (first quoting Bowie v. Sorrell, 209 F.2d 49, 
51 (4th Cir. 1953), then citing Bedser v. Horton Motor Lines, 122 F.2d 406, 407 (4th Cir. 
1941) (affirming trial court’s decision bifurcating trial where plaintiff suffered no 
prejudice)). 

 97. See Zen42 LLC v. Wash. & Lee Univ., No. 6:17-cv-53, 2018 U.S. Dist. LEXIS 165376 
(W.D. Va. Aug. 31, 2018), aff’d in part, No. 6:17-cv-00053, 2018 U.S. Dist. LEXIS 165739 
(W.D. Va. Sept. 26, 2018). 

 98. See Order Granting Mot. to Bifurcate, Zen42 LLC v. Wash. & Lee Univ., No. 6:17-
cv-53 (W.D. Va. Oct. 10, 2017). 

 99. Id. 
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[t]he party requesting separate trials bears the 
burden of convincing the court that such an exercise 
of its discretion will (1) promote greater 
convenience to the parties, witnesses, jurors, and the 
court, (2) be conducive to expedition and economy, 
and (3) not result in undue prejudice to any party.100 

The court concluded that the plaintiff’s motion to bifurcate 
the attorneys’ fees claim was warranted because it satisfied the 
convenience and judicial economy elements by showing that 
recovery of attorneys’ fees was contingent on the plaintiff’s success 
in the underlying case.101 The court found that “the trial on the 
attorney’s fee claim will allow the court to focus on only that claim 
and any damage award without distraction from the collateral 
attorney’s fee claim.”102 

The court noted that the underlying breach of contract 
matter and the attorneys’ fees matter were unrelated and thus did 
not both concern similar essential issues that would be decided in 
both proceedings if the matters were bifurcated.103 The court found 
no evidence to “suggest that either party will be prejudiced by the 
bifurcation of attorney’s fees from the liability phase of trial.”104 
Accordingly, the court found that the plaintiff met its burden and 
satisfied the elements of the Collier test and therefore granted the 
plaintiff’s motion to bifurcate the trial of the attorneys’ fees.105 

In Virginia, a trial court has discretion to “bifurcate issues 
where appropriate in civil trials.”106 Bifurcation is important for 
judicial economy and to prevent a party from suffering prejudice.107 
However, a litigant has the right to have the issue of attorneys’ fees 

 100. Id. at 2 (citing Collier v. Land & Sea Rest. Co., LLC, No. 7:13-cv-00104, 2015 WL 
6126476, at *3 (W.D. Va. Oct. 16, 2015)). 

 101. Id. 

 102. Id. 

 103. Id. 

 104. Id. 

 105. Id. 

 106. Bond v. Baker Roofing Co., No. CL 09-4116, 2010 Va. Cir. LEXIS 269, at *14 (Va. 
Cir. Ct. Dec. 28, 2010) (citing Centra Health, Inc. v. Mullins, 670 S.E.2d 708, 718 (Va. 
2010)).  

 107. Id. 
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submitted to a jury.108 Therefore, without the agreement of the 
parties and the court, a court will not bifurcate the trial in a jury 
context.109 

III. KEEP THE FEE PETITION REQUIREMENTS IN MIND WHILE 

BILLING 

A. The Standard 

The Fourth Circuit Court of Appeals has crafted a three-step 
process for determining the fees and costs award, and the federal 
district courts in Virginia have adopted that approach.110 The court 
must first “determine the lodestar figure by multiplying the number 
of reasonable hours expended times a reasonable rate.”111 Second, 
the court subtracts fees for hours spent on unsuccessful claims, and 
third, the court awards “some percentage of the remaining amount, 
depending on the degree of success enjoyed by the plaintiff.”112 

Although Virginia courts have not expressly adopted the 
McAfee test as stated above, they follow a similar framework. Virginia 
courts will first consider the lodestar figure, which is determined by 
multiplying the number of reasonable hours expended times a 
reasonable hourly rate, and then subtract fees spent on unnecessary 
claims, while considering the overall success of the parties.113 

B. The Lodestar 

i. Reasonable Hourly Rate 

A party can only recover attorneys’ fees billed at a reasonable 
rate.114 The fee applicant bears the burden to “show that the 
requested hourly rates are consistent with ‘the prevailing market 

 108. VA. CODE ANN. § 8.01-336 (2021); see also Lee v. Mulford, 611 S.E.2d 349, 352 (Va. 
2005).  

 109. Lee, 611 S.E.2d at 351–52. 

 110. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013).  

 111. Id. 

 112. Id. (citation omitted). 

 113. Hernandez v. Trawler Miss Vertie Mae, Inc., 41 Va. Cir. 171, 172, 174–75 (Va. Cir. 
Ct. 1996); see, e.g., Dewberry & Davis, Inc. v. C3NS, Inc., 732 S.E.2d 239, 244 (Va. 2012); 
RECP IV WG Land Investors v. Capital One Bank (USA), 93 Va. Cir. 282, 319–20 (Va. Cir. 
Ct. 2016). 

 114. Dewberry, 732 S.E.2d at 243. 
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rates in the relevant community for the type of work which [s]he 
seeks an award.’”115 The prevailing market is the market “in which 
the court where the action is prosecuted sits.”116 Virginia courts 
agree that the most important evidence for proving the reasonable 
hourly rate is expert testimony, usually by affidavit, as to the 
prevailing market rate in the area.117 The court will also consider 
the difficulty of the case and the attorneys’ experience.118 

In the rare situation where a case is litigated for some time 
in one jurisdiction before being transferred to another, the fee 
applicants should be prepared to present evidence of the prevailing 
rates in both applicable jurisdictions for the work done in each 
locale. In Schwarz v. Secretary of Health & Human Services, the Ninth 
Circuit Court of Appeals considered how to calculate attorneys’ fees 
when the case was transferred to Portland after two years of 
extensive discovery while the case was pending in Phoenix.119 In that 
case, the district court awarded fees on the plaintiff’s successful 
claim based on the hours spent and the “going rate in Phoenix and 
Portland.”120 The appellate court affirmed the decision.121 The 
court agreed with the trial judge that the reasonable hourly rate 
should be calculated by the prevailing rate where the district courts 
sat, both in Phoenix and Portland, during the relevant portions of 
the litigation.122 

While neither the Fourth Circuit nor any Virginia court has 
considered the reasonable hourly rate when a case is transferred, it 
seems likely that those courts would agree that if attorneys engage 
in extensive work in one location prior to the case being 
transferred, the fees accrued prior to the transfer should be 
awarded based on the prevailing market rates in that first location.  

 115. McAfee, 738 F.3d at 91 (quoting Plyler v. Evatt, 902 F.2d 273, 277 (4th Cir. 1990)). 

 116. Rum Creek Coal Sales, Inc. v. Caperton, 31 F.3d 169, 175 (4th Cir. 1994). 

 117. See Mullins v. Richlands Nat. Bank, 403 S.E.2d 334, 335 (Va. 1991) (“Ordinarily, 
expert testimony will be required to assist the fact finder.”); Tazewell Oil Co. v. United Va. 
Bank, 413 S.E.2d 611, 621 (Va. 1992) (deciding that while ordinarily expert testimony is 
required, sufficient affidavits can take its place); Lambert v. Sea Oats Condo. Ass’n, 798 
S.E.2d 177, 185 n.7 (Va. 2017) (explaining that without expert testimony as to the amount 
of attorney fees, “the court may remain unpersuaded”). 

 118. See Hernandez, 41 Va. Cir. at 173. 

 119. Schwarz v. Sec’y of Health & Hum. Servs., 73 F.3d 895, 899 (9th Cir. 1995). 

 120. Id. 

 121. Id. 

 122. Id. 
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Based on recent decisions by the federal district court for 
the Western District of Virginia,123 the court is likely to find rates 
comparable with the table below to be reasonable for the work done 
in the western half of the Commonwealth: 

Years of Experience Rate 
40 $400 
35 $360 
30 $350 
25 $330 
20 $300 
15 $285 
10 $260 
5 $185 
1 $150 

 
Similarly, reasonable rates in the Eastern District of Virginia 

are likely to be comparable with this next chart, also based on 
recent decisions as well as the Vienna and Laffey matrixes, used by 
certain courts.124 

Years of Experience Rate 
40 $475-$750 
35 $475-$675 
30 $475-$650 
25 $475-$600 
20 $400-$550 
15 $400-$475 
10 $300-$465 
5 $250-$300 
1 $200-$250 

 123. See also Zen42 LLC v. Wash. & Lee Univ., No. 6:17-cv-53, 2018 U.S. Dist. LEXIS 
165376 (W.D. Va. Aug. 31, 2018), aff’d in part, No. 6:17-cv-00053, 2018 U.S. Dist. LEXIS 
165739 (W.D. Va. Sept. 26, 2018); Elderberry of Weber City, LLC v. Living Ctrs.-Se., Inc., 
No. 6:12-cv-0052, 2014 U.S. Dist. LEXIS 111495 (W.D. Va. June 25, 2014), aff’d, No. 6:12-cv-
00052, 2014 U.S. Dist. LEXIS 110492 (W.D. Va. Aug. 11, 2018). 

 124. E.g., Denton v. Pennymac Loan Servs., LLC, 252 F. Supp. 3d 504, 517–21 (E.D. Va. 
2017); Crump v. U.S. Dep’t of Navy, 245 F. Supp. 3d 692, 703–07 (E.D. Va. 2017); Sierra 
Club v. Va. Elec. & Power Co., No. 15-cv-112, 2017 U.S. Dist. LEXIS 220178, at *12 (E.D. Va. 
Dec. 12, 2017); Zoroastrian Ctr. & Darb-E-Mehr Metro. Wash., D.C. v. Rustam Guiv Found., 
245 F. Supp. 3d 742, 746 (E.D. Va. 2017); S. Bank & Trust Co. v. Pride Group, LLC, No. 14-
cv-255, 2015 U.S. Dist. LEXIS 10554, at *30–32 (E.D. Va. Jan. 28, 2015); Two Men & a 
Truck/Int’l, Inc. v. A Mover Inc., 128 F. Supp. 3d 919, 919 (E.D. Va. 2015). 
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For Washington, D.C., area lawyers, the court may consider 
the Laffey Matrix. The Laffey Matrix is intended to capture the 
reasonable hourly rates for Washington, D.C., area lawyers.125 While 
the Fourth Circuit Court of Appeals has not adopted the Laffey 
Matrix, it has stated that the reference is a “useful starting point to 
determine fees.”126  

To determine the reasonableness of an attorney’s hourly 
rate, courts use the twelve Johnson factors. These factors are: (1) the 
time and labor expended; (2) the novelty and difficulty of the 
questions raised; (3) the skill required to properly perform the legal 
services rendered; (4) the attorney’s opportunity costs in pressing 
the instant litigation; (5) the customary fee for like work; (6) the 
attorney’s expectations at the outset of the litigation; (7) the time 
limitations imposed by the client or circumstances; (8) the amount 
in controversy and the results obtained; (9) the experience, 
reputation, and ability of the attorney; (10) the undesirability of the 
case within the legal community in which the suit arose; (11) the 
nature and length of the professional relationship between attorney 
and client; and (12) attorneys’ fee awards in similar cases.127 Based 
on these factors, a court may adjust attorneys’ fees up or down and 
may make the adjustment as a bulk, percentage increase of the total 
fee rather than a direct increase in the hourly rate.128 

ii. Reasonable hours expended 

In addition to showing a reasonable hourly rate charged by 
his lawyers, the party seeking fees must also show that the time 
expended was reasonable.129 Generally, courts will reduce hours 
due to block billing, duplicate work, vague billing, unnecessary 
group meetings, non-legal work done by attorneys, travel time, and 
other extraneous or unnecessary hours spent on legal work.130 

 125. Ebersole v. Kline-Perry, No. 12-cv-26, 2012 U.S. Dist. LEXIS 138659, at *38 n.2 
(E.D. Va. Sept. 26, 2012). 

 126. Newport News Shipbuilding & Dry Dock Co. v. Holiday, 591 F.3d 219, 229 (4th 
Cir. 2009). 

 127. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717–19 (5th Cir. 1974). 

 128. See id. 

 129. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013). 

 130. Id. at 90; Doe v. Alger, No. 5:15-cv-00035, 2018 U.S. Dist. LEXIS 15365, at *28 
(W.D. Va. Jan. 31, 2018); Univ. Support Servs. v. Galvin, No. 126614, 1993 WL 946149, at 
*5–6 (Va. Cir. Ct. 1993).  
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Lately, the Western District of Virginia has had a critical eye 
regarding the hours expended by attorneys.131 

1. Do not: 
 

a) Block bill, 

b) Have multiple lawyers doing the same work or bill 
for work that was not productive, 

c) Make vague entries that fail to describe the 
nature of the work and/or the topics discussed, 

d) Have an excessive number of group meetings, or 

e) Bill for administrative or clerical work. 
 

2. Do: 
 

a) Make detailed entries, 

b) Make discrete entries if there are multiple claims 
in one case, and 

c) Self-audit the bill. 
 

The biggest battle in most fee petitions is the chance the fee 
applicant spent too much time or had too many lawyers working on 
the case, so the hours worked and the fees associated with those 
hours are unreasonable. The federal courts often follow a series of 
twelve factors, first identified in Johnson v. Georgia Highway Express, 
Inc.,132 to determine the reasonableness of the hours worked. 
Courts consider: 

 
a) the time and labor expended; 

b) the novelty and difficulty of the questions raised; 

c) the skill required to properly perform the legal services 
rendered; 

 131. See Doe v. Alger, No. 5:15-cv-00035, 2018 U.S. Dist. LEXIS 165957, at *22–24 (W.D. 
Va. Sept. 27, 2018).  

 132. Johnson, 488 F.2d at 717–19. There is some question as to whether these factors 
will continue to apply under the McAfee test. 
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d) the attorney’s opportunity costs in pressing the instant 
litigation; 

e) the customary fee for like work; 

f) the attorney’s expectations at the outset of the litigation; 

g) the time limitations imposed by the client or 
circumstances; 

h) the amount in controversy and the results obtained; 

i) the experience, reputation, and ability of the attorney; 

j) the undesirability of the case within the legal 
community in which the suit arose; 

k) the nature and length of the professional relationship 
between attorney and client; and 

l) attorneys’ fees awarded in similar cases.  
 

Based on these factors, a court may adjust attorneys’ fees up 
(an enhancement) or down (a reduction) and may make the 
adjustment as a bulk percentage increase of the total fee rather than 
a direct increase in the hourly rate.133 While reductions are 
common, enhancements are rare and only permitted in 
exceptional cases.134 An enhancement must be supported by 
specific evidence and detailed findings that support the court’s 
decision.135 

C.  Subtract Fees for Hours Spent on Unsuccessful Claims 

After a federal court determines the lodestar figure, it may 
then subtract fees spent on unsuccessful claims.136 Virginia courts 
also consider the overall success of the fee-petitioning party. 
Virginia does not use a purely mathematical approach by 
discounting all fees spent on any unsuccessful claim or part of a 
claim. Rather, Virginia follows Supreme Court guidance, 
considering the results obtained as one factor of the analysis but 

 133. Hensley v. Eckerhart, 461 U.S. 424, 434 (1983). 

 134. Id. at 435. 

 135. Craddock v. LeClairRyan, No. 3:16-CV-11, 2019 U.S. Dist. LEXIS 98209, at *9 (E.D. 
Va. June 11, 2019). 

 136. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013).  
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also considering other factors like the type of award sought.137 
Virginia courts take the position that courts have discretion to 
deduct unnecessary fees if a claim, defense, motion, or attorney 
action was “frivolous, spurious, or unnecessary.”138 

D. Degree of Success 

Finally, the court will take into consideration the degree of 
success enjoyed.139 This analysis considers whether the reduction of 
an award is warranted based on limited results obtained compared 
to the overall litigation.140 The court first compares the amount of 
damages sought to the amount awarded.141 However, the fact that a 
plaintiff did not recover as much as he expected does not 
automatically trigger a reduction in fees.142 The question is whether 
the plaintiff’s degree of success warrants the amount of fees 
claimed.143 This factor is the “most critical” factor in determining a 
fee award, but it lies wholly in the discretion of the court.144 

E. Contingency Fee Cases 

Attorneys may bill with less precision on contingency fee 
cases because clients are less likely to scrutinize the bill. While the 
contingent nature of the fee may be considered by the court in 
calculating the reasonableness of the fee requested, it does not 
control the court’s discretion in setting the fee.145 For this reason, if 
a party has the potential to recover attorneys’ fees and costs as a 
remedy, an attorney should keep accurate time records on the case 
with the judge as her audience, not just the client. 

 137. Univ. Support Servs. v. Galvin, No. 126614, 1993 WL 946149, at *6 (Va. Cir. Ct. 
1993) (citations omitted).  

 138. Dewberry & Davis, Inc. v. C3NS, Inc., 732 S.E.2d 239, 244 (Va. 2012) (citation 
omitted).  

 139. Hensley, 461 U.S. at 434. 

 140. Mercer v. Duke Univ., 401 F.3d 199, 204 (4th Cir. 2005) (citation omitted).   

 141. Randolph v. Powercomm Constr., Inc., 715 F. App’x 227, 231 (4th Cir. Oct. 31, 
2017) (per curiam) (citing Mercer, 401 F.3d at 204). 

 142. Id. (citation omitted).  

 143. McAfee v. Boczar, 738 F.3d 81, 92 (4th Cir. 2013) (citing Hensley, 461 U.S. at 434). 

 144. Hensley, 461 U.S. at 436–37. 

 145. See generally John Leubsdorf, The Contingency Factor in Attorney Fee Awards, 90 YALE 

L.J. 473 (1981). 
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F. Appeals  

Appellate courts review an award of attorneys’ fees for an 
abuse of discretion.146 Nevertheless, making a good record in the 
trial court, and introducing evidence of the factors the trial court 
must consider is critical to procuring an award of attorneys’ fees if 
they are challenged on appeal. Conversely, if the trial court abuses 
its discretion—for example, by giving weight to an inappropriate 
factor—that decision may be reversed on appeal. 

IV. RECENT DEVELOPMENTS IN VIRGINIA CASE LAW 

A.  Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 
177 (Va. 2017) 

In Lambert, the Supreme Court of Virginia held that the 
circuit court abused its discretion by artificially limiting the amount 
of attorneys’ fees awarded to less than the amount of damages 
recovered by the plaintiff.147 In the trial court, Ms. Lambert sought 
and was awarded $500 in her suit against a condo association.148 She 
sought over $9,500 in attorneys’ fees. The trial court stated that it 
was obliged to limit the award of attorneys’ fees because the amount 
in controversy was low, and so it awarded only $375 in attorneys’ 
fees.149  

On appeal, the court noted that trial courts are allowed to 
consider the results obtained in a case, and may compare this 
amount to the amount of damages sought, to measure the 
effectiveness of the attorney’s representation.150 But the court ruled 
that courts may not use the amount of damages sought or recovered 
as a limit on the amount of attorneys’ fees awarded.151 The Supreme 
Court remanded for an award of reasonable attorneys’ fees.152 

Takeaway: The amount of damages recovered is not an 
automatic limit on the amount of attorneys’ fees that may be 

 146. E.g., Lambert v. Sea Oats Condo. Ass’n, 798 S.E.2d 177, 182 (Va. 2017); Reinbold 
v. Evers, 187 F.3d 348, 362 (4th Cir. 1999). 

 147. Lambert, 798 S.E.2d at 185–86. 

 148. Id. at 179–80. 

 149. Id. at 180–81. 

 150. Id. at 183–84. 

 151. Id. at 184.   

 152. Id. at 186. 



44191-w
lp_12-2 S

heet N
o. 73 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 73 Side B      04/28/2022   10:48:24

C M

Y K

GRUBB_TO_PUBLISH.DOCX (DO NOT DELETE) 4/22/22 7:35 AM

330 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

awarded, even when the attorneys’ fees sought are over nineteen 
times the amount of damages recovered.  

B. Winding Brook Owner’s Ass’n v. Thomlyn, LLC, 
No. CL15002223-00, 2017 WL 10966812 (Va. Cir. 
Ct. July 26, 2017) 

The plaintiff asked the jury for damages of $11,610.88, 
which the jury awarded in full.153 The plaintiff then asked the court 
for an award of around $120,000 in attorneys’ fees and costs.154 The 
Hanover Circuit Court held that the amount sought was reasonable 
given the complexity of the case and the steps required because of 
the defendant’s actions.155 The court ultimately awarded 
$117,155.81 in attorneys’ fees and $514.55 in costs.156 

Takeaway: Courts may award attorneys’ fees of over ten times 
the amount of damages recovered based on the complexity and 
length of a case. 

C. Graham v. Cmty. Mgmt. Corp., 805 S.E.2d 240 
(Va. 2017) 

Ms. Graham was successfully sued under a contract 
containing a provision that provided for an award of attorneys’ fees 
to the prevailing party.157 The plaintiff asked for attorneys’ fees in 
its complaint, but the defendant did not.158 After a defense verdict, 
the defendant filed a subsequent suit seeking to recover her 
attorneys’ fees incurred in defending the first suit.159 

The Supreme Court of Virginia held that the plain language 
of Rule 3:25 prevented the defendant from obtaining attorneys’ 
fees because she did not make a demand for them in a 
counterclaim, cross-claim, or responsive pleading in the first suit.160 

 153. Winding Brook Owner’s Ass’n v. Thomlyn, LLC, No. CL15002223-00, 2017 WL 
10966812, at *1 (Va. Cir. Ct. July 26, 2017). 

 154. Id. 

 155. Id. at *5. 

 156. Id. at *7. 

 157. Graham v. Cmty. Mgmt. Corp., 805 S.E.2d 240, 240–41 (Va. 2017). 

 158. Id. at 241. 

 159. Id. 

 160. Id. at 241, 245 (citing Online Res. Corp v. Lawlor, 736 S.E.2d 886, 898 (Va. 2013)) 
(explaining that “Rule 3:25 provides in pertinent part that ‘[a] party seeking to recover 
attorney’s fees shall include a demand therefor’ and that ‘[t]he failure of a party to file a 
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The court held that Ms. Graham’s failure to raise her entitlement 
to attorneys’ fees in one of these pleadings constitutes a waiver of 
her attorneys’ fees claim.161 

The court noted that it is important for both parties to know 
early on in the case whether attorneys’ fees are sought because it 
can affect the decisions whether to pursue a claim, dismiss it, or 
settle it.162 This notice also keeps parties from having to speculate 
throughout the case about what claims ultimately might be brought 
against them.163 

Takeaway: Prevailing parties will not be able to recover 
attorneys’ fees if they do not follow the requirements of Rule 3:25 
and fail to ask for attorneys’ fees in their pleadings. 

D.  McIntosh v. Flint Hill Sch., No. CL-2018-1929, 
2018 Va. Cir. LEXIS 321 (Va. Cir. Ct. Sep. 17, 2018)  

The plaintiff filed a complaint for declaratory relief in the 
Circuit Court for Fairfax County seeking to invalidate the one-sided 
attorneys’ fee provision in the Enrollment Contract between her 
and her child’s school.164 This provision read, “We (I) agree to pay 
all attorneys’ fees and costs incurred by Flint Hill School in any 
action arising out of or relating to this Enrollment Contract.”165 The 
court held that this attorneys’ fee provision was substantively 
unconscionable, because the provision subjects the parents to 
attorneys’ fees, whether they prevailed in litigation against the 
school or not, and whether the fees sought were reasonable or 
not.166 The court also found that the attorneys’ fee provision was 
void as against public policy because the award of attorneys’ fees 
contemplated by the provision was not limited to reasonable fees or 
to a prevailing party, and because the provision “significantly 
barr[ed] potentially meritorious resort to the courts by Plaintiff” 

demand as required by this rule constitutes a waiver by the party of the claim for attorney’s 
fees, unless leave to file an amended pleading seeking attorney’s fees is granted under Rule 
1:8’”). 

 161. Id. at 244–45. 

 162. Id. at 244 (quoting Stockman v. Downs, 573 So. 2d 835, 837 (Fla. 1991)). 

 163. Id. 

 164. McIntosh v. Flint Hill Sch., No. CL-2018-1929, 2018 Va. Cir. LEXIS 321, at *3–4 
(Va. Cir. Ct. Sept. 17, 2018). 

 165. Id. at *3. 

 166. Id. at *20–21. 
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and “flout[ed] the corollary principle expressed in the Rules of 
Professional Conduct not to punish the prevailing party in litigation 
with payment of the loser’s expenses.”167 

Takeaway: Virginia courts likely will not enforce a 
draconian, one-sided “challenger pays” attorneys’ fee provision. 

E. Meuse v. Henry, 819 S.E.2d 220 (Va. 2018) 

This case involved an arbitration in which the defendants 
prevailed on all counts.168 The arbitrators found that the plaintiff’s 
claims lacked reasonable cause and were brought for an improper 
purpose and awarded attorneys’ fees of $900,900.00 and costs of 
$8,300.00 to the defendants.169 The trial court confirmed the 
arbitration award.170 The Supreme Court of Virginia upheld the 
Circuit Court’s confirmation of the arbitration award and 
summarily upheld the arbitrators’ award of attorneys’ fees and 
costs.171 

Takeaway: Even very large awards of attorneys’ fees in 
arbitration will likely be upheld by courts in Virginia, absent 
extraordinary circumstances. 

F. Bergano v. City of Va. Beach, 821 S.E.2d 319 (Va. 
2018) 

This case considered whether attorneys’ fees and billing 
information are still subject to Virginia Freedom of Information Act 
(“VFOIA”) requests.172 In this case, Dr. Bergano submitted a VFOIA 
request for records of “all legal fees and expert invoices relating to 
all of the [City’s] expenses” in ongoing litigation against him in 
federal court.173 The City responded by providing “extensively 
redacted records.”174 The City argued that being in the middle of 
ongoing litigation called for a broader, more conservative approach 

 167. Id. at *23–24. 

 168. Meuse v. Henry, 819 S.E.2d 220, 226 (Va. 2018). 

 169. Id. at 226–27. 

 170. Id. at 228. 

 171. Id. at 234. 

 172. Bergano v. City of Va. Beach, 821 S.E.2d 319, 321 (Va. 2018). 

 173. Id. at 320 (alteration in original). 

 174. Id. at 320–21. 
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to attorney-client and work-product exceptions, which included 
limiting access to billing entries.175  

The court held that an in camera review is a proper method 
to balance the need to preserve confidentiality with the statutory 
duty of disclosure under VFOIA.176 The court acknowledged that 
certain billing entries may fall within attorney-client or work-
product exceptions to disclosure under VFOIA, provided they 
actually reveal confidential information or analytical work 
product.177 However, using this standard, the court held that billing 
entries such as “[t]rial preparation and document review,” or 
“[a]ttend trial,” which in no way revealed confidential 
communications, analytical work product, client motives, or 
litigation strategy, did not meet this threshold.178 

The Supreme Court of Virginia remanded the case to 
consider whether to award reasonable costs and attorneys’ fees 
under the circumstances.179 In order to recover attorneys’ fees 
under VFOIA, the plaintiff must show (1) “that the denial of the 
request was ‘in violation of the provisions’ of VFOIA” and (2) that 
he “substantially prevail[ed] on the merits of the case.”180 

Takeaway: Government attorneys should take extra care 
with their billing with the understanding that it could be subject to 
a VFOIA request. 

G. Henderson v. Henderson,  No. 1364-17-2, 2018 
WL 2204488 (Va. Ct. App. May 15, 2018) 

Adulterous conduct in a marriage may indirectly play a role 
in a court’s award of attorneys’ fees during a divorce proceeding.181 
In Henderson, the parties were married in 1999 and had two 
children, one born in 2002 and another in 2006.182 The parties 
separated in 2014, and the wife filed a complaint seeking a 

 175. Id. at 321. 

 176. Id. at 323. 

 177. Id. 

 178. Id. 

 179. Id. 

 180. Id. 

 181. See Henderson v. Henderson, No. 1364-17-2, 2018 WL 2204488, at *8–9 (Va. Ct. 
App. May 15, 2018). 

 182. Id. at *1. 



44191-w
lp_12-2 S

heet N
o. 75 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 75 Side B      04/28/2022   10:48:24

C M

Y K

GRUBB_TO_PUBLISH.DOCX (DO NOT DELETE) 4/22/22 7:35 AM

334 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

divorce.183 The court granted the divorce and ordered the husband 
to pay all of the wife’s incurred attorneys’ fees and costs.184 

On appeal, the Court of Appeals upheld the circuit court’s 
grant of attorneys’ fees, holding that the circuit court only indirectly 
relied on the husband’s adulterous conduct during the marriage.185 
It found that the circuit court based its decision on the fact that the 
husband had “‘vastly more’ income” and earning potential than the 
wife because he had a college degree and earned appearance fees 
based on his former career as a professional athlete.186 On the other 
hand, the wife never finished college and worked at relatively low-
wage jobs.187 The appellate court also approved the circuit court’s 
finding that the wife had to “incur many expenses in order to 
prepare and argue for her equitable share” because she had “little 
knowledge” of the family’s finances.188  

Evidence established a pattern of adultery throughout the 
marriage that “destroyed [the wife’s] trust in him.”189 Thus, the 
court affirmed the circuit court’s finding that “the wife’s 
questioning of the husband’s ‘forthrightness’ regarding finances in 
the divorce litigation was ‘the logical, reasonable, and 
understandable reaction to [his] adulterous conduct’ and that ‘the 
[in]escapable consequence of such conduct [was] incurring 
attorney’s fees.’”190 In doing so, the court upheld the award of 
attorneys’ fees because it did not improperly stem from the 
husband’s adultery.191  

Takeaway: The reasonableness of a fee may be affected 
indirectly by negative conduct of the adverse party. 

H.  Swahn v. Hussain, No. CL-2016-12933, 2019 Va. 
Cir. LEXIS 2 (Va. Cir. Ct. Jan. 18, 2019) 

The fact that a party happens to prevail on one of multiple 
claims in a lawsuit does not necessarily make it the “prevailing 

 183. Id. 

 184. Id.  

 185. Id. at *9. 

 186. Id. 

 187. Id. 

 188. Id. 

 189. Id. 

 190. Id. 

 191. Id. 
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party.”192 Rather, in order to recover attorneys’ fees, “[a] ‘Prevailing 
Party’ [m]ust [s]ubstantively [p]revail in the [c]ase as a [w]hole.”193 In 
Swahn, the Swahns sued their neighbors, the Hussains, for public 
and private nuisance on the basis of the Hussains regularly cooking 
“copious amounts” of food that emitted unpleasant and noxious 
odors within their townhouse community in violation of 
neighborhood rules.194 The Hussains rebuffed the nuisance claims 
and countersued for trespass.195 During litigation, the Swahns 
attempted to nonsuit the public nuisance claim, but the Hussains 
objected.196 Nonetheless, the Swahns effectively dropped the claim 
at trial by waiving their right to seek an injunction.197 After trial, the 
jury ruled in favor of the Hussains on the public nuisance claim by 
dismissing the count, but ruled in favor of the Swahns by dismissing 
the trespass claim and awarding damages on the private nuisance 
claim.198 The Hussains then petitioned the court to award attorneys’ 
fees, alleging themselves as the “prevailing party” under Virginia 
Code § 55-515, which awards attorneys’ fees to prevailing parties in 
suits to compel compliance with declarations of property owners’ 
associations.199 

The trial court held that the Hussains failed to prove what 
amount of the attorneys’ fees were specifically associated with the 
public nuisance claim.200 Since the Hussains failed to segregate 
their attorneys’ fees associated with the public nuisance claim from 
those associated with the private nuisance claim, the court held that 
there was no way to distinguish which, if any, fees were incurred that 
were not already required for the defense of the valid private 
nuisance claim.201    

In sum, the Hussains were not the prevailing party in the 
litigation despite having “prevailed” on one count of public 

 192. Swahn v. Hussain, No. CL-2016-12933, 2019 Va. Cir. LEXIS 2, at *3–4 (Va. Cir. Ct. 
Jan. 18, 2019). 

 193. Id. 

 194. Id. at *2. 

 195. Id. 

 196. Id. 

 197. Id. 

 198. Id. at *4–5.  

 199. VA. CODE ANN. § 55-515 (2021). 

 200. Swahn, 2019 Va. Cir. LEXIS 2, at *7. 

 201. Id. at *6–7. 
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nuisance.202 Lastly, casting everything else aside, the Hussains failed 
to distinguish to the court the attorneys’ fees spent on their 
successful count from the fees spent on their failed counts.203 Thus, 
the court refused to award the Hussains’ fees.204 

V. CONCLUSION 

The ability to recover attorneys’ fees can have great impact 
on the development and outcome of a case. To that end, it is 
essential that an attorney evaluate whether fees are recoverable. A 
potential recovery of fees is an important factor to consider, as it 
can greatly increase the benefit of a win or the burden of a loss. 
Throughout the case, the attorney must bill precisely and carefully. 
Further, attorneys’ fees can be a useful tool in settlement 
negotiations. Finally, costs and interest can be a significant part of 
any recovery and should be included in any claim. 

 

 202. Id. at *7. 

 203. Id. 

 204. Id. 
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BREAKING THE CYCLE OF HARM:             
PROTECTING STALKING VICTIMS BY             

UTILIZING VIRTUAL HEARINGS FOR CIVIL 
PROTECTIVE ORDER RENEWALS 

BLAIR M. CARPENTER† 

I. INTRODUCTION  

or a victim of stalking, the pattern of unwanted and repeated 
attention and contact unfortunately does not end with the first 

protective order.1 Instead, many stalking victims are required to 
face their perpetrators in court annually to renew the civil 
protective orders that maintain their safety.2 This cycle for 
protective order renewal can paradoxically become part of the 
unwanted pattern of contact between a stalker and a victim. The 
very hearing meant to provide safety and protection from stalking 
can instead perpetuate harm via annual contact at courthouse 
hearings to renew the protective order. 

As victims bravely step forward to share their experiences 
and request reform of stalking laws,3 the legal profession has been 
simultaneously grappling with the use of remote depositions, 
mediations, and trials within the context of the COVID-19 
pandemic, which abruptly halted all in-person court proceedings in 
March 2020.4 Remote hearings are defined as “court hearings that 

 

     † Blair M. Carpenter is a J.D. candidate at Wake Forest University School of Law with 
a B.A. from Davidson College. She would like to thank her family, friends, and colleagues 
for their constant support. 

 1. See Woman Stalked for Years by Former Classmate Speaks Out, INSIDE EDITION (Nov. 12, 
2020, 10:32 AM), https://www.insideedition.com/woman-stalked-for-years-by-former-
classmate-speaks-out-the-law-is-not-in-favor-of-victims-63023 [hereinafter Woman Stalked]. 

 2. See id.  

 3. See, e.g., id.; Blaine Tolison, 9 Investigates: Stalking Laws and the Challenges            
Victims Face Getting Protection, WSOC TV (Sept. 23, 2019, 5:36 PM), 
https://www.wsoctv.com/news/9-investigates-stalking-laws-and-the-challenges-victims-face-
getting-protection/988330944. 

 4. See generally The Future of Disputes: Are Virtual Hearings Here to Stay?, BAKER 

MCKENZIE, 

F 
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take place through phone or video conferences, instead of in-
person hearings in the courthouse.”5 Although these remote 
hearings have not been Plan A for courts, they have become 
integrated into our justice system because of the inability to attend 
court in-person for public health and safety reasons.6 Remote 
options have since been favored as an alternative to in-person 
proceedings and are recognized as both cost effective and 
practicable with regard to travel and scheduling conflicts.7 This 
integration raises the question of whether remote hearings can be 
applied to different contexts or be considered a permanent option, 
even after the legal profession has recovered from the disruption 
caused by the COVID-19 pandemic. Here, remote hearings could 
be used within the stalking context to allow a victim to obtain a 
protective order renewal without having to spend a day in court with 
his or her perpetrator. Remote hearings would allow victims to 
stand before the court without undue harm and fear to obtain 
needed protection while still allowing defendants a live virtual 
option to present their defense. 

This Comment examines the potential for remote hearings 
to provide greater protection and increased justice for victims 
within the context of stalking and civil protective order renewals. 
Part II gives background information on stalking in the legal 
context. Part III outlines four current models for civil protective 
orders for stalking and their respective renewal processes. Part IV 
addresses a parallel body of criminal law that considers remote 
hearings within the context of child victims of sexual abuse and the 
Confrontation Clause. Part V applies existing legal framework to 
the topic of remote hearings for stalking victims and civil protective 
 
https://www.bakermckenzie.com//media/files/insight/publications/2021/01/future-of-
disputes-campaign-brochure.pdf (last visited Feb. 24, 2021) (discussing the long-lasting 
effects of the COVID-19 pandemic on future dispute resolution); Meera Gajjar, Members of 
the Bench & Bar Discuss the Future of Virtual Courts, THOMSON REUTERS (July 16, 2020), 
https://www.thomsonreuters.com/en-us/posts/government/discussing-virtual-courts 
(analyzing the transition to virtual court proceedings and what changes are here to stay); 
State Court Judges Embrace Virtual Hearings as Part of the ‘New Normal’, NAT’L CTR. FOR ST. CTS., 
https://www.ncsc.org/newsroom/public-health-
emergency/newsletters/videoconferencing (last visited Feb. 24, 2021) (noting virtual 
proceedings and video-conferencing capabilities in state courts). 

 5. Frequently Asked Questions Involving Courts and COVID-19, WOMENSLAW.ORG, 
https://www.womenslaw.org/laws/preparing-court-yourself/frequently-asked-questions-
involving-courts-and-covid-19/virtual#node-73377 (last visited Feb. 24, 2021). 

 6. Jenia I. Turner, Remote Criminal Justice, 53 TEX. TECH L. REV. 197, 199 (2021). 

 7. Id.  



44191-w
lp_12-2 S

heet N
o. 78 S

ide A
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 78 Side A      04/28/2022   10:48:24

C M

Y K

2022] BREAKING THE CYCLE OF HARM 339 

order renewals and proposes a way forward that addresses the valid 
concerns of the justice community while minimizing harm for 
victims of stalking by utilizing a remote option for civil protective 
order renewals. 

II. STALKING 

Stalking is a “crime of power and control” between a stalker 
and his or her victim.8 The stalker engages in a pattern of “conduct 
directed at a specific person that would cause a reasonable person 
to fear for his or her safety or the safety of others or suffer 
substantial emotional distress.”9 Stalking can occur in many forms 
and types of relationships. The problematic behaviors may include: 
repeated phone calls; unwelcomed visits; unwanted gifts, letters, 
texts, or emails; intrusive monitoring of one’s phone calls or 
computer use via spyware; using technology to track one’s 
movement; driving by one’s home, school or work; or using other 
people to try to communicate with the victim.10 These actions form 
a pattern of behavior.11 

These patterns of repeated and unwanted attention and 
contact, unfortunately, are not rare.12 The National Intimate 
Partner and Sexual Violence Survey (“NISVS”) is an ongoing survey 
program by the Centers for Disease Control and Prevention to 
better understand the prevalence of stalking, sexual violence, and 
intimate partner violence in the United States.13 According to its 
2015 survey, 16% of women and 5.8% of men in the United States 
experience stalking in their lifetimes.14 American Indian, Alaska 

 
 8. Overview of Stalking, NAT’L INST. JUST. (Oct. 24, 2007), https:// nij.ojp.gov/ 
topics/articles/overview-stalking. 

 9. Stalking, U.S. DEP’T JUST., https://www.justice.gov/ovw/stalking (last visited Feb. 
24, 2021). 

 10. Stalking, VICTIM CONNECT, https://victimconnect.org/learn/types-of crime/ 
stalking (last visited Mar. 6, 2021). 

 11. Id. 

 12. Stalking, RAINN, https://www.rainn.org/articles/stalking (last visited Feb. 24, 
2021). 

 13. The National Intimate Partner and Sexual Violence Survey (NISVS), CTRS. FOR DISEASE 

CONTROL & PREVENTION, https://www.cdc.gov/violenceprevention/datasources/nisvs 
/index.html (last visited Feb. 24, 2021) (providing an overview of the NISVS survey). 

 14. SHARON G. SMITH ET AL., CTRS. FOR DISEASE CONTROL & PREVENTION, THE 

NATIONAL INTIMATE PARTNER AND SEXUAL VIOLENCE SURVEY: 2015 DATA BRIEF 5 (2018), 
https://www.cdc.gov/violenceprevention/pdf/2015data-brief508.pdf. 
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Native, and multiracial women have an even greater chance of 
experiencing stalking victimization in their lifetimes than others.15 

The effects on a stalking victim’s mental health, physical 
health, work and school life, social life, and finances can be 
devastating.16 Stalking physically and mentally harms victims; it is 
associated with acute, chronic, and stress-related health problems.17 
For women with a history of sexual violence, physical violence by an 
intimate partner, or stalking by any perpetrator, certain health 
conditions were reported at higher rates; these conditions include 
difficulty sleeping, chronic pain, frequent headaches, and activity 
limitations.18 For men, the prevalence of these same health 
conditions was “significantly higher among those with a history of 
contact sexual violence or stalking by any perpetrator, or physical 
violence by an intimate partner, compared to those without [such] 
a history.”19 Regardless of gender, victims “were significantly more 
likely to report 8 out of 10 health conditions examined compared 
to those with no history of these forms of violence.”20  

As a result, all fifty states, the District of Columbia, and the 
federal government have enacted criminal laws to target stalking.21 
The legal definition of stalking varies across jurisdictions but the 
aim to protect victims from this devastating pattern is similar.22 
Many statutes emphasize a “course of conduct.”23 The mens rea 
element differs with some statutes requiring “willfully,” some 
adopting “willfully, maliciously, and repeatedly,” some specifying 
“purposely,” some stipulating “knowingly,” and others accepting 

 
 15. OFFICE FOR VICTIMS OF CRIME, STALKING (2018), https://ovc.ojp.gov/sites/ 
g/files/xyckuh226/files/ncvrw2018/info_flers/fact_sheets/2018NCVRW_Stalking_508_Q
C_v2.pdf. 

 16. See Impact of Stalking on Victims, STALKING RISK PROFILE, https:// 
www.stalkingriskprofile.com/victim-support/impact-of-stalking-on-victims (last visited Feb. 
24, 2021). 

 17. SHARON G. SMITH ET AL., CTRS. FOR DISEASE CONTROL & PREVENTION, THE 

NATIONAL INTIMATE PARTNER AND SEXUAL VIOLENCE SURVEY: 2010-2012 STATE REPORT 179 
(2017), https://www.cdc.gov/violenceprevention/pdf/NISVS-StateReportBook.pdf. 

 18. Id. at 180. 

 19. Id. at 181. 

 20. Id. at 182. 

 21. SHANNAN CATALANO, U.S. DEP’T OF JUST., NCJ 224527, STALKING VICTIMS IN THE 

UNITED STATES 3 (2012), https://www.bjs.gov/content/pub/pdf/svus_rev.pdf. 

 22. Id. 

 23. N.C. GEN. STAT. §14-277.3A(c) (2020); N.H. REV. STAT. ANN. § 633.3-a (2020). 
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“recklessly” as sufficient grounds for stalking.24 Most statutes 
reference a reasonable fear of safety, substantial emotional distress, 
and targeted conduct, and require that this conduct be directed at 
a specific person.25 

To provide one example of a state statute defining stalking, 
a defendant is guilty of stalking in North Carolina: 

if the defendant willfully on more than one occasion 
harasses another person without legal purpose or 
willfully engages in a course of conduct directed at a 
specific person without legal purpose and the 
defendant knows or should know that the 
harassment or the course of conduct would cause a 
reasonable person to do any of the following:  
  (1) Fear for the person’s safety or the safety of the 
person’s immediate family or close personal 
associates. 
(2) Suffer substantial emotional distress by placing 
that person in fear of death, bodily injury, or 
continued harassment.26 

Once stalking is established, each state provides statutory 
protections for victims.27 In recognition of the safety concerns, 
substantial emotional distress, and health issues associated with 
stalking, jurisdictions have provided protective orders for stalking 
victims to ensure the stalking behavior does not persist. 

 
 
 
 
 

 
 24. N.C. GEN. STAT. §14-277.3A(c) (2020); CAL. PEN. CODE § 646.9(a) (Deering 2021); 
TEX. PENAL CODE ANN. § 42.072(a) (West 2021); MO. REV. STAT. § 565.225(2) (2020); N.H. 
REV. STAT. ANN. § 633.3-a (I)(a) (2020).  

 25. N.C. GEN. STAT. § 14-277.3A(c) (2020); CAL. PEN. CODE § 646.9(a) (Deering 
2021); N.H. REV. STAT. ANN. § 633.3-a(I)(a)-(b) (2020); MO. REV. STAT. § 565.225(1) 
(2020); TEX. PENAL CODE ANN. § 42.072(a)(3)(A)-(B) (West 2021).  

 26. N.C. GEN. STAT. §14-277.3A(c) (2020). 

 27. Domestic Violence Civil Protection Orders (CPOs), A.B.A. (June 2020), 
https://www.americanbar.org/content/dam/aba/administrative/domestic_violence1/Ch
arts/cpo2020.pdf [hereinafter Domestic Violence]. 
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III. FOUR CURRENT MODELS FOR STALKING CIVIL PROTECTIVE 

ORDERS 

Jurisdictions take various approaches to protect victims 
through civil protective orders.28 The orders differ in name, process 
for request and filing, length of protection, and renewal process 
procedures.29 Some jurisdictions utilize domestic violence 
protective orders when the stalking is perpetrated by a qualifying 
relationship,30 some offer protective orders specifically for 
stalking,31 and some use more general civil harassment protective 
orders.32 

To provide examples of the various approaches, this 
Comment looks specifically to stalking without an intimate 
relationship or domestic relationship in four model states: North 
Carolina’s 50C No-Contact Order, California’s Civil Harassment 
Restraining Order, New Hampshire’s Stalking Protective Order, 
and New Mexico’s Domestic Violence Order of Protection.33 These 
four states were selected not because their statutes are the most 
ideal but because they represent the most common approaches by 
states to protective orders for stalking outside of an established 
domestic relationship: a non-qualifying relationship no-contact 
order, a civil harassment restraining order, a stalking-specific 
protective order, and a general domestic violence protective 

 
 28. Id. 

 29. Id. 

 30. See Ask for a Restraining Order, CAL. CTS., https://www.courts.ca.gov/1264.htm (last 
visited Feb. 24, 2021) (outlining the requirements for a qualifying relationship in 
California, such as married or registered domestic partners, divorced or separated, dating 
or used to date, living together or used to live together, parents together of a child, or 
closely related (parent, child, brother, sister, grandmother, grandfather, in-law)); How to 
Get a Protection Order, N.C. JUD. BRANCH, https://www.nccourts.gov/help-topics/domestic-
violence/how-to-get-a-protection-order (last visited Feb. 24, 2021) (explaining that a victim 
of domestic abuse with a qualifying relationship with the perpetrator can file for a Domestic 
Violence Protection Order (“DVPO”) in North Carolina). 

 31. Civil Stalking Injunction, UTAH CTS., https://www.utcourts.gov/resources/ 
forms/civilstalking (last visited Feb. 24, 2021) (detailing the qualifications, definitions, and 
filing process for a civil stalking injunction in Utah). 

 32. Civil Harassment, CAL. CTS., https://www.courts.ca.gov/1044.htm (last visited Feb. 
24, 2021) (defining civil harassment generally and how the restraining order process works 
in California). 

 33. N.C. GEN. STAT. § 50C-1(2) (2020); CAL. CIV. PROC. CODE § 527.6(a)(1) (Deering 
2021); N.H. REV. STAT. ANN. § 633.3-a(c) (2020); N.M. STAT. ANN. § 40-13-2(I) (2020). 
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order.34 By identifying the state model most similar to the reader’s 
home jurisdiction, the principles outlined in this section and those 
to follow will be applicable for nearly all jurisdictions in the United 
States. 

A. 50C Order in North Carolina 

In North Carolina, a victim of stalking or sexual assault who 
does not have a qualifying romantic or domestic relationship can 
apply for a no-contact order against the perpetrator.35 This no-
contact order is available pursuant to section 50C of the North 
Carolina General Statutes and, therefore, the order is often called 
a “50C Order.”36 For a defendant’s stalking or harassment to meet 
the statutory requirement, the statute does not require a particular 
purpose beyond intending to frighten or cause severe emotional 
distress.37 

The North Carolina General Assembly finds stalking to be a 
serious problem with severe intrusions on a victim’s privacy and 
autonomy.38 As such, when unlawful conduct, including stalking or 
nonconsensual sexual conduct, occurs, a court may issue a 
temporary or permanent civil no-contact order pursuant to section 
50C of the North Carolina General Statutes.39 The temporary order 
may be granted for a maximum of ten days.40 The permanent order 
may be granted for a maximum of one year.41 However, the orders 
may be extended one or more times as required.42 

 
 34. States that utilize no-contact protective orders include but are not limited to 
Illinois and North Carolina. See Domestic Violence, supra note 27. States that utilize civil 
harassment orders include but are not limited to California, Hawaii, Massachusetts, 
Minnesota, Nebraska, and Rhode Island. Id. States and territories that utilize a stalking-
specific protective order include but are not limited to Alaska, Colorado, Kansas, Louisiana, 
Michigan, Missouri, New Hampshire, Oklahoma, Oregon, Puerto Rico, South Dakota, 
Virgin Islands, Utah, and Washington. Id. States that utilize a more general domestic 
violence protective order include but are not limited to Georgia and New Mexico. Id. 

 35. N.C. JUD. BRANCH, supra note 30. 

 36. N.C. GEN. STAT. § 50C-1(2) (2020). 

 37. See St. John v. Brantley, 217 N.C. App. 558, 563, 720 S.E.2d 754, 758 (2011). 

 38. N.C. GEN. STAT. § 14.277.3A(a) (2020). 

 39. N.C. GEN. STAT. § 50C-5(a) (2020). 

 40. N.C. GEN. STAT. § 50C-6(b)(4) (2020). 

 41. N.C. GEN. STAT. § 50C-8(b) (2020). 

 42. N.C. GEN. STAT. § 50C-8(c) (2020). 
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Until June 18, 2021, the North Carolina statute specifically 
permitted a temporary civil no contact order to be granted via video 
conference.43 The statute also previously disallowed hearings for 
permanent civil no-contact orders to be held via video conference.44 
However, on June 18, 2021, the legislature amended these 
provisions and removed from the law any reference to video 
conferencing. Permanent civil no-contact order hearings are still 
mandated by statute to be held in open court in North Carolina.45 

B. Civil Harassment Restraining Order in California 

In California, a victim of stalking, violence, serious 
harassment, or threats of violence can obtain a protective order 
against the perpetrator in the form of a civil harassment restraining 
order.46 The petitioner may obtain either a temporary restraining 
order (not exceeding twenty-one to twenty-five days), or a 
permanent restraining order (not exceeding five years).47 The 
orders may be renewed.48 

Both parties must attend a court hearing for the restraining 
order in California.49 If the protected person does not attend, the 
restraining order will typically no longer be in effect.50 If the 
restricted person does not attend, the court will not consider his or 
her side.51 

Notably, in California, the statute is at least partially trauma-
informed and a support person may accompany a party in court if 
there are allegations of unlawful violence or credible threats of 
violence.52 By statutory definition, stalking constitutes unlawful 
violence in California.53 Therefore, a support person may 

 
 43. N.C. GEN. STAT. § 50C-6 (amended 2021) (repealing N.C. GEN. STAT. § 50C-6(e)). 

 44. N.C. GEN. STAT. § 50C-7 (amended 2021) (removing the provision that read 
“Hearings held to consider permanent relief pursuant to this section shall not be held via 
video conference.”). 

 45. N.C. GEN. STAT. § 50C-8 (2020). 

 46. CAL. CIV. PROC. CODE § 527.6(a)(1) (Deering 2021). 

 47. CAL. CIV. PROC. CODE § 527.6(f) (Deering 2021). 

 48. CAL. CIV. PROC. CODE § 527.6(j)(1) (Deering 2021). 

 49. Civil Harassment, supra note 32. 

 50. Id. 

 51. Id. 

 52. CAL. CIV. PROC. CODE § 527.6(l) (Deering 2021). 

 53. CAL. CIV. PROC. CODE § 527.6(b)(7) (Deering 2021). 
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accompany a victim of stalking to court to provide moral and 
emotional support.54 This support element is drafted directly into 
the statutory provisions.55 

Although the statute is silent as to video conferences, some 
courts in California have been conducting virtual civil harassment 
restraining order hearings during the COVID-19 pandemic.56 The 
San Diego Superior Court, for example, has been conducting these 
hearings via Microsoft Teams or telephone.57 Therefore, there is 
precedent for remote hearings for civil harassment restraining 
order hearings in California. 

C. Stalking Protective Order in New Hampshire 

In New Hampshire, a victim of stalking may request a 
protective order specifically designated for the crime of stalking.58 
New Hampshire recognizes that stalking cases “present a unique 
and ongoing threat to the victim” and that the conduct is both 
difficult and dangerous by nature.59 As a result, the State of New 
Hampshire Governor’s Commission on Domestic and Sexual 
Violence and the Office of the Attorney General created a Stalking 
Protocol Model for Law Enforcement in 2009 to reduce the 
frequency and severity of domestic and sexual violence in the 
state.60 

No prior or qualifying relationship is required to qualify 
under the New Hampshire statute for a stalking protective order.61 
Instead, once a victim proves stalking by a preponderance of the 
evidence, “the court shall grant such relief as is necessary to bring 
about a cessation of stalking.”62 

 
 54. CIV. PROC. § 527.6(l). 

 55. Id. 

 56. Civil Harassment Restraining Orders Virtual Hearings, SAN DIEGO CT., 
http://www.sdcourt.ca.gov/portal/page?_pageid=55,2060129&_dad=portal&_schema=PO
RTAL (last visited Feb. 24, 2021) [hereinafter Civil Harassment Restraining Orders]. 

 57. Id. 

 58. N.H. REV. STAT. ANN. § 633.3-a(III-a) (2020).  

 59. N.H. DEP’T OF JUST., STALKING PROTOCOL: A MODEL FOR LAW ENFORCEMENT 1 
(2009), https://www.doj.nh.gov/criminal/victim-assistance/documents/stalking-
protocol.pdf. 

 60. See id. 

 61. Id. at 16. 

 62. N.H. REV. STAT. ANN. § 633.3-a (2020). 
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A temporary relief order can be issued by phone or fax in 
New Hampshire.63 A final hearing must then “be held within 30 days 
of the filing or within 10 days of service on the defendant, whichever 
occurs first.”64 The final stalking protective order will be valid for a 
fixed period of time of one year or less; it may be extended by the 
plaintiff for an additional year.65 After the first one-year extension, 
subsequent extensions may be made for up to five years at the 
plaintiff’s request and the court’s discretion.66 The defendant has 
the right to a hearing on the extension  held within thirty days of 
the extension.67 The statute is silent as to whether or not remote or 
virtual hearings are permitted for either type of protective order. 

D.  Domestic Violence Order of Protection in New Mexico 

The state of New Mexico protects victims of stalking within 
its broader Family Violence Protection Act, which  addresses 
domestic violence.68 The Act defines “domestic abuse” to include 
“an incident of stalking or sexual assault whether committed by a 
household member or not.”69 Upon filing a petition for protection, 
the court immediately grants an ex parte temporary order of 
protection if there is probable cause.70 The ex parte order can be 
issued by phone or fax.71 Within ten days of the temporary 
protection order, a hearing will be held.72 If custody and support 
are not involved, the order continues until modified or rescinded 
upon motion by either party.73 

 
 
 
 

 
 63. N.H. REV. STAT. ANN. § 173-B:4(I) (2020). 

 64. N.H. DEP’T OF JUST., supra note 59, at 16. 

 65. N.H. REV. STAT. ANN. § 633.3-a(III-c) (2020). 

 66. Id.  

 67. Id.  

 68. N.M. STAT. ANN. § 40-13-2(D) (2020). 

 69. N.M. STAT. ANN. § 40-13-2(D)(1) (2020). 

 70. N.M. STAT. ANN. § 40-13-4(A)(1) (2020). 

 71. N.M. STAT. ANN. § 40-13-3.2(A) (2020). 

 72. N.M. STAT. ANN. § 40-13-4(A)(3) (2020). 

 73. N.M. STAT. ANN. § 40-13-6(C) (2020). 
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IV. PARALLEL BODY OF LAW: REMOTE HEARINGS FOR CHILD  

VICTIMS OF SEXUAL ABUSE 

Understanding the common models of protective orders for 
stalking victims and the disparities between various jurisdictions 
establishes a foundation to explore how remote hearings can 
benefit current practice. Before turning to remote hearings 
specifically for civil protective order renewals for stalking victims, 
however, it is helpful to note that the legal community has wrestled 
with remote hearings before. In fact, some date the first remote 
criminal proceeding to a 1972 bail hearing in Illinois.74 Though the 
use of remote hearings during the Coronavirus pandemic is a new 
application of this technology, it is not a new consideration for the 
legal world. 

Most notably, the topic of remote hearings has previously 
arisen within the criminal context for child victims of sexual abuse 
and a defendant’s rights pursuant to the Confrontation Clause.75 
Advocates feared that child victims testifying in front of their 
alleged perpetrator would be a secondary trauma for the children 
and may even impede the child’s ability to testify.76 This body of law 
demonstrates that courts can and have allowed remote hearings—
even in criminal proceedings—to avoid secondary trauma. These 
principles translate well to the civil context for stalking victims. 

In Maryland v. Craig, the U.S. Supreme Court held that the 
Sixth Amendment’s Confrontation Clause was not an absolute 
prohibition against using a one-way, closed-circuit television for 
receipt of testimony by a child witness in a child abuse case.77 The 
Court noted an exception to face-to-face confrontation could be 
granted where the use of video testimony is necessary to protect an 
important interest by the state.78 In Maryland v. Craig, the interest 
was to protect an alleged child victim of abuse from “the trauma of 
testifying against the alleged perpetrator,” which was a compelling 

 
 74. Turner, supra note 6, at 201. 

 75. The topic has also arisen where a defendant remotely appears by video from 
prison, rather than transporting him to a different state and city. See Perotti v. Quinones, 
790 F.3d 712 (7th Cir. 2015). 

 76. Maryland v. Craig, 497 U.S. 836, 857 (1990). 

 77. Id. at 852. 

 78. Id. 
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interest, and therefore would not infringe upon the defendant’s 
rights under the Confrontation Clause.79 

Since Maryland v. Craig, some lower courts have found a 
witness’s safety and physical and mental health to be valid state 
interests for justifying video testimony.80 Many courts have read 
Maryland v. Craig to suggest not a rule “limited to protecting child 
victims of sexual offenses” specifically but rather a more general 
protection of important public policy and state interests.81 Courts 
still heavily scrutinize these video testimony requests and require 
case-specific findings of necessity.82 The public policy rationale 
must be important; inconvenience to the witness is not enough.83 
On the other hand, a matter of potentially serious health 
consequences can be a valid state interest for the exception.84 

Courts most frequently permit remote testimony where a 
witness would be endangered in a courtroom, deprived of mental 
health support, or further traumatized by an in-person hearing.85 A 
victim of stalking being required to testify in a courtroom in the 
presence of his or her perpetrator can likely meet these valid state 
interest concerns where the victim’s mental health will suffer or 
trauma will be increased by the forced courtroom testimony. A 
remote hearing model may be a better trauma-informed process for 
justice. 

V. REMOTE HEARINGS AS THE NEW MODEL FOR CIVIL 

PROTECTIVE ORDER RENEWALS 

Historically, remote hearings have been considered the 
exception, as seen in Maryland v. Craig.86 However, remote hearings 
have become the new normal in the United States during the 
COVID-19 pandemic, and experts anticipate that the court systems 

 
 79. Id. 

 80. Turner, supra note 6, at 207. 

 81. State v. Howard, 156 N.E.3d 433, 448 (Ohio Ct. App. 2020). 

 82. Craig, 497 U.S. at 855. 

 83. Haggard v. State, 612 S.W.3d 318, 324 (Tex. Crim. App. 2020) (holding that the 
Confrontation Clause had been violated when a Sexual Assault Nurse Examiner was allowed 
to testify from another state via video due to inconvenient timing). 

 84. Howard, 156 N.E.3d at 433. 

 85. In re RFC & ResCap Liquidating Trust Action, 444 F. Supp. 3d 967, 971 (D. Minn. 
2020). 

 86. See Craig, 497 U.S. 836; see also Turner, supra note 6, at 207. 
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will continue to rely upon these remote hearings, even after the 
COVID-19 pandemic concludes.87 With the context of current civil 
protective order statutes, the parallel body of law for child abuse 
victims, and the COVID-19 new normal in mind, we now turn to 
explore remote hearings as a proposed new model for civil 
protective order renewals for stalking victims. 

This Comment suggests that not only will remote hearings 
continue to be relied upon by the court systems but remote 
hearings should be relied upon for civil protective order renewal 
hearings for stalking victims. The precedent of remote hearings for 
valid state interests in Maryland v. Craig and its progeny and during 
the COVID-19 pandemic shows that remote hearings can provide 
greater protections to victims while still maintaining—if not actually 
increasing—access to justice. Therefore, it is well worth analyzing 
both the potential concerns and possible benefits of remote 
hearings in the U.S. justice system and applying these factors to the 
stalking context for civil protective order renewal hearings. Finally, 
this Part concludes with a solution for the future. 

A. Potential Concerns of Remote Hearings 

Remote hearings are not the same as in-person court 
hearings, and there are valid concerns with the use of remote 
hearings in the justice system.88 Remote and virtual options are not 
identical substitutes for in-person interactions, as the COVID-19 
pandemic has demonstrated.89 Advocates have expressed concern 
that remote hearings can inhibit effective communication, 
confrontation of witnesses, and presentation of evidence.90 Video 
use may also negatively impact the court’s perceptions of 
defendants and witnesses during trial.91 It may be more difficult to 
see a defendant or witness’s hesitations, tone, confidence, or 
doubts.92 Parties or the court may also be distracted by events 
occurring on computers or in the background.93 Each of these 

 
 87. Turner, supra note 6, at 258. 

 88. In re RFC, 444 F. Supp. 3d at 970. 

 89. Turner, supra note 6, at 199. 

 90. Id. at 199, 207. 

 91. Id. at 199. 

 92. In re RFC, 444 F. Supp. 3d at 970. 

 93. Turner, supra note 6, at 217. 
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concerns also assumes that parties have access to reliable internet 
connection needed to utilize the remote hearing technology.94 
Remote hearings are not without flaw. 

In exploring remote criminal justice, Jenia Iontcheva 
Turner, the Amy Abboud Ware Centennial Professor in Criminal 
Law at SMU Dedman School of Law, notes that courts should 
caution using online platforms for “trials and contested evidentiary 
hearings, which are ill-suited to the remote format.”95 Turner adds 
that if courts do use remote hearings in these contexts, the courts 
“must take special precautions to protect defendants’ constitutional 
rights and the integrity of the process.”96 As a result of similar 
concerns, some legal professionals are opposed to virtual jury trials, 
in particular.97 There may be some validity to these concerns, 
particularly in criminal trials where the stakes are high, and life and 
liberty are on the line.98 Fortunately for the civil protective order 
renewal context, the hearings are not jury trials and may be less 
affected by these potential concerns of advocates. 

To the extent that concerns remain, technology 
advancements are working to overcome them. Video testimony is 
now nearly instantaneous; live witnesses can be seen clearly and in 
live time.99 As courts and judges become more familiar with the 
technology and it becomes more commonplace, one might also 
expect that some concerns regarding distractions or difficulties in 
communication and perception may lessen with experience. 
Courthouses are also addressing the concerns about internet access 
and reliability.100 Some courthouses have set up designated virtual 
Zoom kiosks or conference centers where individuals can attend 
virtual court with a reliable connection in a safe and quiet 
location.101 The gap is narrowing between remote and in-person 
hearings. 

 
 94. Matthew Bender, Unmuted: Solutions to Safeguard Constitutional Rights in Virtual 
Courtrooms, 66 VILL.L. REV. 1, 53 (2021). 

 95. Turner, supra note 6, at 201. 

 96. Id. 

 97. Id. at 263. 

 98. In re RFC & ResCap Liquidating Trust Action, 444 F. Supp. 3d 967, 970 (D. Minn. 
2020). 

 99. Id. 

 100. Bender, supra note 94, at 53. 

 101. Id. 
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B. Possible Benefits of Remote Hearings 

As established above, remote hearings are not an exact 
replica of an in-person hearing. However, when approached with 
care, this difference may not only be a satisfactory substitution for 
in-person hearings but also may actually add certain benefits that 
are unique to the remote setting. There are opportunities for 
increased justice and protection by utilizing remote hearings in 
limited contexts, such as the civil protective order renewal for 
stalking. 

First, remote hearings save time and resources by offering 
more efficient processing.102 The hearings themselves are cheaper 
due to overhead savings and fewer court personnel being required 
for each hearing.103 For the parties, remote hearings eliminate 
travel time and parking time, the costs associated with travel for 
parties and legal representation, and the need to take additional 
time off work.104 

Second, witness testimony may be more complete and 
secure in a remote hearing. For many witnesses, a defendant’s 
presence may be intimidating.105 As a result, the witness may either 
choose not to testify or may feel unable to openly testify due to 
safety concerns or fear.106 Such a witness may be more open to testify 
in a remote setting where the perpetrator is not in the same room 
during testimony.107 This would allow for a fuller, more accurate 
testimony to the court, and may improve judicial outcomes. 

Third, remote hearings have benefits from a trauma-
informed perspective.108 Trauma-sensitive and trauma-informed 
care focuses on key concepts such as “(1) safety, (2) trustworthiness, 
(3) choice, (4) collaboration, and (5) empowerment.”109 The 
courthouse can, unfortunately, be traumatic for victims, particularly 

 
 102. Turner, supra note 6, at 199–200. 

 103. Bender, supra note 94, at 55. 

 104. Id. at 58. 

 105. See Turner, supra note 6 at 213. 

 106. Id. 

 107. Id. 

 108. Ashley Carter & Richard Kelley, Remote Court Procedures Can Help                             
Domestic Abuse Victims, LAW 360 (Oct. 18, 2020, 10:07 PM), https:// 
www.law360.com/articles/1315788/remote-court-procedures-can-help-domestic-abuse-
victims. 

 109. Id. 



44191-w
lp_12-2 S

heet N
o. 84 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 84 Side B      04/28/2022   10:48:24

C M

Y K

352                 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 
 
after experiencing stalking. Victims know that they will have to sit 
in the same room as their perpetrator. Victims may feel unsafe 
traveling to court, may inherently distrust the court system, or may 
feel confused by the court process.110 Victims often have already 
missed work due to the harm they suffered, and they may be unable 
to take off more time to allow them to travel to the courthouse.111 
Remote hearings increase feelings of physical and emotional safety 
for victims who do not have to spend the day in court with their 
perpetrator.112 The removal of this stressor can drastically change 
the court process for the victim by allowing and empowering the 
victim to “participate in the hearing from a safe place.”113 

Fourth, the possible positive outcomes are not one-sided. 
Even for defendants, there may be benefits to remote hearings. 
Virtual hearings “can reduce the cost of appearing for court, lower 
failure to appear rates,” and help secure legal counsel.114 A 
defendant does not have to miss as much work or arrange for 
transportation for a virtual hearing.115 It is often these very costs and 
arrangements that lead to a defendant failing to appear for court.116 
By removing this in-person barrier, remote hearings can help 
defendants appear for court with fewer costs. Additionally, remote 
hearings mean attorneys lose less time waiting at the courthouse, 
which lowers legal costs and gives attorneys more working time for 
the case.117 Not only do attorneys have more time, but attorneys 
have greater potential to appear in more distant places due to 
“reduced travel expenses, recovered time, and overhead savings.”118 
This can translate directly to greater access to legal counsel for 
defendants. 

As a clinical instructor and professor for University of 
Arkansas School of Law’s Criminal Defense Clinic, Matthew 
Bender’s research on virtual courtrooms in the criminal justice 
system found “[e]mbracing livestreams and using virtual, remote 

 
 110. Id. 

 111. Id. 

 112. Id. 

 113. Id. 

 114. Bender, supra note 94, at 58. 

 115. Id. 

 116. Id. 

 117. Id. 

 118. Id. at 58–59. 
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hearings and testimony can create a more equitable and better 
functioning court system.”119 Even more so within the civil 
protective order context for stalking offenses, remote hearings and 
testimony can create a more equitable, just, and safe court system 
for all persons involved. 

C. Solution Moving Forward 

Moving forward, jurisdictions should continue to or begin 
to utilize remote hearings for civil protective order renewal 
hearings for stalking victims. Upon seeing the benefits of this 
system, some jurisdictions may choose to offer remote hearings for 
initial protective order hearings as well. However, at minimum, 
policy should be enacted to promote a remote hearing option for 
civil protective order renewals to increase justice for both parties 
and to break the unwanted pattern of contact for a stalker and a 
victim. 

i. Public Policy Rationale 

There are two particularly compelling public policy reasons 
for this solution. First, as previously outlined, remote hearings will 
promote and increase justice for both parties by allowing greater 
access to legal counsel, ensuring full and complete testimonies, 
decreasing trauma, and minimizing costs and barriers. The benefits 
of remote hearings are substantial, particularly within trauma-
informed practice. Furthermore, when specifically addressing 
protective order renewal hearings, this is not the parties’ first day in 
court for the issue. Each party has already had a fair chance to 
petition his or her case before the judge, and the court ultimately 
issued the initial protective order on the merits of the allegations. 

Second, this will help break the protective order renewal 
cycle that can paradoxically become part of the unwanted pattern 
of contact for a stalker and a victim. As mentioned in Part II, 
stalking is defined as a pattern of repeated and unwanted attention 
and contact.120 Yet in an attempt to curtail existing contact and 
prevent further stalking, our current justice system in most 
jurisdictions actually requires a victim of stalking to engage in a 

 
 119. Id. at 61. 

 120. See supra Part II. 



44191-w
lp_12-2 S

heet N
o. 85 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 85 Side B      04/28/2022   10:48:24

C M

Y K

354                 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 
 
pattern of repeated and unwanted contact with the perpetrator to 
renew their civil protective order.121 The victim is forced to travel to 
court once every year or every five years (or whatever length of time 
dictated by the jurisdiction) and spend the day in a shared 
courtroom with his or her stalker.122 The current mode of 
protection is actually perpetuating the pattern of harm of stalking. 

ii. Jurisdictional Recommendations 

In order to make jurisdictional recommendations, we must 
first recognize that state statutes for protective orders for stalking 
are divided along two critical axes: the jurisdiction’s offered 
protective order type and the current statutory language with 
regard to remote hearings. 

First, there is the question of which type of protective order 
the state legislature authorizes for stalking. Some states utilize a 
stalking-specific type of protective order, while others utilize a 
broader category of harms (such as civil harassment or domestic 
violence).123 As seen in the state protective order approaches 
outlined in Part III, the classification matters to determine how 
tailored the statute is to the stalking offense specifically.124 This 
classification will also likely control how nimble the state legislature 
can be with regard to adjusting the statute for the stalking context, 
if this is required to permit a remote hearing.125 When a state statute 
is specifically tailored to stalking, future amendments to the statute 
can revolve around the harms and public policy concerns associated 
with stalking. The legislature can evaluate if the renewal process is 
inadvertently perpetuating the unwanted pattern of contact of 
stalking. On the other hand, if a state statute is a broader category 
that includes stalking victims as one of a few protected classes, the 
legislature will face additional challenges and considerations 
beyond the scope of stalking if it decides to amend the process for 
order renewal. 

Second, there is the all-important question of whether the 
specific statute already addresses remote hearings for the protective 

 
 121. See Woman Stalked, supra note 1. 

 122. Id. 

 123. See Civil Stalking Injunction, supra note 31. 

 124. See supra Part III. 

 125. See Domestic Violence, supra note 27. 
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orders. Some states, such as North Carolina’s previous statute, 
specifically disallow video conference hearings for permanent civil 
no-contact orders.126 However, many state statutes are silent as to 
whether the civil protective order hearings can be held via remote 
hearing. For example, this Comment’s examples (California, New 
Hampshire, New Mexico, and, now, North Carolina’s statutes) 
make no reference to remote hearings for the protective order 
hearings.127 The statutes are facially neutral to remote 
possibilities.128 

For states where the statute currently seems to forbid remote 
proceedings, courts will need to interpret a permitted discretion to 
hold remote hearings or the legislature will need to amend the 
current statute specifically for renewal procedures. This could 
include statutes similar to North Carolina’s former law prior to its 
amendment on June 18, 2021.129 North Carolina’s General 
Assembly did, in fact, amend the statute to remove the prohibition 
against renewal hearings being held remotely. However, even in 
states where the statute appears to disallow remote hearings, there 
seems to be a way forward for remote extension hearings without 
requiring statutory amendment. For example, states that mirror 
North Carolina’s previous law, which forbade video conferencing 
for an initial hearing for a permanent civil no-contact order, could 
still require a non-video conference hearing for the initial 
permanent no-contact order, if directed by state statute.130 The 
General Assembly could amend the statute to allow renewal 
hearings to be held remotely, or courts may narrowly interpret the 
statutory provision to not actually prohibit remote hearings for 
renewal proceedings. The statutory provision in North Carolina for 
extensions indicates “Extensions may be granted only in open court 
. . . .”131 Open court does not speak to in-person or remote, but 

 
 126. N.C. GEN. STAT. §50C-7 (amended 2021). 

 127. CAL. CIV. PROC. CODE § 527.6(a)(1) (Deering 2021); N.H. REV. STAT. ANN. § 633.3-
a(III-c) (2020); N.M. STAT. ANN. § 40-13-4(A)(2)-(3) (2020); N.C. GEN. STAT. §50C-7 
(2020). 

 128. CAL. CIV. PROC. CODE § 527.6(a)(1) (Deering 2021); N.H. REV. STAT. ANN. § 633.3-
a(III-c) (2020); N.M. STAT. ANN. § 40-13-4(A)(2)-(3) (2020). 

 129. N.C. GEN. STAT. §50C-7 (amended 2021). States should remove barriers to virtual 
hearings within the stalking context and follow North Carolina’s lead by amending statutory 
provisions to be more neutral on remote or video conference hearings. 

 130. Id. 

 131. N.C. GEN. STAT. §50C-8(c) (2020). 
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rather a court proceeding that is open to the public.132 Therefore, 
the statutory provisions regarding extensions still allow courts to 
have discretion in offering remote hearings for the no-contact 
order renewals. However, if courts deem legislative amendment is 
required, then advocacy from state residents to the elected officials 
in the legislature to raise both the issues of the current system and 
the potential solution of remote hearings for protective order 
renewals is required. The recent amendment of North Carolina’s 
no-contact order statute on June 18, 2021 is a great example of the 
success of advocates toward this end. Victims of stalking have asked 
for greater protection and a change in the law for years.133 The 
public can and should continue to rally around these survivors. 

On the other hand, for states where the statute is silent 
regarding remote hearings, courts have often and more readily 
used their own discretion where rules do not expressly authorize 
(or disallow) remote proceedings, such as in California, New 
Hampshire, New Mexico, and North Carolina.134 The statutory 
provisions can be met without requiring an in-person court date for 
the order renewals where the statute is silent surrounding in-person 
or remote proceedings. 

In some jurisdictions, like California, the current state 
statute is silent about remote hearings, and courts have already 
been offering remote hearings for civil protective orders.135 The 
courts have used their own discretion where the statute does not 
expressly restrict it.136 The courts have found that the current 
statute can still be fulfilled remotely.137 Both sides can still attend 
the hearing utilizing remote hearing technologies.138 Because 
North Carolina’s law was only amended in June 2021, there is no 
robust data as of August 2021 to indicate whether remote hearings 
are being offered or utilized within the state. 

Additionally, states like California already recognize a 
support person for moral and emotional support in the statutory 
provisions; therefore, these states should be particularly apt to 

 
 132. Open Court, WOLTERS KLUWER BOUVIER L. DICTIONARY (2012). 

 133. Woman Stalked, supra note 1. 

 134. Turner, supra note 6, at 202–03. 

 135. Civil Harassment Restraining Orders, supra note 56. 

 136. See id. 

 137. See id. 

 138. Id. 
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adopt remote renewal hearings.139 These remote extension 
hearings can be seen as a furthered extension of the already existing 
trauma-informed practice. 

In states like New Hampshire and New Mexico, the state 
statutes are also silent with regard to remote hearings for final 
hearings.140 The statutes already permit that the temporary relief 
order can be issued by phone or fax.141 A hearing is statutorily 
required and there are timing provisions that require a final 
hearing to be held within a certain amount of time.142 However, 
there is no instruction with regard to an in-person or remote 
hearing.143 Further, the perpetrator has the right to a hearing on 
the extension.144 Again, though, there is no instruction with regard 
to an in-person or remote hearing. Therefore, the state courts in 
their own discretion may utilize remote hearings for renewal 
hearings. 

VI. CONCLUSION 

In current practice, civil protective order renewal hearings 
for stalking victims can actually become part of the stalking cycle of 
unwanted contact; the very hearing meant to provide safety and 
protection from stalking can instead cause harm by perpetuating 
repeated attention and contact via periodic hearings at the 
courthouse.145 

Case precedent has permitted remote testimony in other 
contexts, particularly where a witness would be endangered, 
deprived of mental health support, or further traumatized by an in-
person hearing.146 Stalking victims have asked the legal system to 
address these very concerns: traumatization, danger to safety, and 
mental health needs.147 As remote hearing technology continues to 
advance and increase equitable and safe access to the courts, 
 
 139. See CAL. CIV. PROC. CODE § 527.6(l) (Deering 2021). 

 140. N.H. REV. STAT. ANN. § 633.3-a (2020); N.M. STAT. ANN. § 40-13-4 (2020). 

 141. N.H. REV. STAT. ANN. § 173-B-4(1) (2020); N.M. STAT. ANN. § 40-13-3.2(A) (2020).  

 142. N.M. STAT. ANN. § 40-13-4 (2020); N.H. DEP’T OF JUST. supra, note 59, at 16. 

 143. N.M. STAT. ANN. § 40-13-4 (2020). 

 144. N.H. REV. STAT. ANN. § 633.3-a(III-c) (2020). 

 145. Woman Stalked, supra note 1.  

 146. In re RFC & ResCap Liquidating Trust Action, 444 F. Supp. 3d 967, 971 (D. Minn. 
2020). 

 147. See generally Woman Stalked, supra note 1; Tolison, supra note 3.



44191-w
lp_12-2 S

heet N
o. 87 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 87 Side B      04/28/2022   10:48:24

C M

Y K

358                 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 
 
remote hearings can provide greater protection and increased 
justice within the context of stalking and civil protective order 
renewals. In conclusion, jurisdictions should offer remote hearing 
options for protective order renewal hearings within the stalking 
context to increase justice for both parties and to finally break the 
cycle of stalking harm. 
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NO STANDING, NO BACKLASH: HOW FEDERAL 
COURTS USE STANDING TO AVOID DECIDING 

CONTROVERSIAL CASES INVOLVING 
RELIGIOUS AND POLITICAL DISPLAYS 

TYLER C. JAMESON† 

I. INTRODUCTION  
 

upreme Court Justice Robert H. Jackson famously wrote that 
“[i]f there is any fixed star in our constitutional constellation, it 

is that no official, high or petty, can prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of 
opinion.”1 Justice Jackson wrote these words in a case involving a 
requirement that public school students salute the flag.2 Another 
way government officials attempt to “prescribe what shall be 
orthodox in politics, nationalism, religion, or other matters of 
opinion” is through sponsoring controversial religious and political 
symbols on flags,3 currency,4 monuments,5 and popular city streets.6  

†   Tyler Jameson is a third-year law student at Wake Forest University School of Law 
with a B.A. from Utah State University in Law and Constitutional Studies. He would like to 
thank the Journal’s editors for their guidance and hard work throughout the writing and 
publication process. Most importantly, he would like to thank his family for their constant 
support and would like to especially thank his late father, Timothy Jameson, for instilling 
in him the values of hard work and determination.  

 1. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943). 

 2. Id. at 626.  

 3. See Moore v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017) (challenging the 
constitutionality of the Confederate battle flag on the Mississippi state flag). 

 4. See New Doe Child No. 1 v. Cong. Of the U.S., 891 F.3d 578, 583 (6th Cir. 2018) 
(challenging the National Motto, “In God We Trust,” on U.S. currency). 

 5. See Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2074 (2019) (challenging 
a thirty-two-foot Latin cross displayed on public property). 

 6. See Penkoski v. Bowser, 486 F. Supp. 3d 219, 224 (D.D.C. 2020) (challenging a 
“Black Lives Matter” mural painted on 16th Street in Washington, D.C.). 

S 
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These government-sponsored displays7 are often challenged 
in federal courts under the First Amendment’s Establishment 
Clause and the Fourteenth Amendment’s Equal Protection Clause.8 
The First Amendment’s Establishment Clause prohibits the 
government from passing a law “respecting an establishment of 
religion,”9 and the Fourteenth Amendment’s Equal Protection 
Clause prohibits states from denying any person “the equal 
protection of the laws.”10 Rather than evaluating the merits of these 
cases, federal courts are increasingly dismissing these cases under a 
doctrine called Article III standing.11 To bring suit in federal court, 
the plaintiff must have standing, meaning that the plaintiff has the 
right to sue.12  

In these government-sponsored display cases, plaintiffs 
often bring suit claiming that the display makes them feel 
stigmatized and excluded.13 Federal courts that dismiss 
government-sponsored display cases for lack of standing often do 
so on the grounds that the plaintiff has not suffered the type of 
injury required to have standing.14 However, federal courts and 
scholars are divided on whether plaintiffs have standing to 
challenge these government-sponsored displays.15 

 7. For purposes of this Comment, the phrase “government-sponsored displays” refers 
to statues, symbols, monuments, and slogans that convey a religious or political message 
and are supported by the government through placement on public property, flags, 
currency, or official seals. Examples of religious displays include a copy of the Ten 
Commandments or a nativity scene. Examples of political displays include Confederate 
symbols or the “Black Lives Matter” slogan.  

 8. See, e.g., Am. Legion, 139 S. Ct. at 2074 (alleging that a Latin cross displayed on 
public property violated the Establishment Clause); see also Penkoski, 486 F. Supp. 3d at 224 
(D.D.C. 2020) (alleging that a “Black Lives Matter” mural violated the Equal Protection 
Clause and the Establishment Clause). 

 9. U.S. CONST. amend. I.  

 10. U.S. CONST. amend. XIV, § 1. 

 11. See Moore v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017) (dismissing a challenge to 
the Confederate battle flag on the Mississippi state flag for lack of standing); see also Penkoski, 
486 F. Supp. 3d at 224 (dismissing a challenge to a “Black Lives Matter” mural for lack of 
standing). 

 12. Lujan v. Def. of Wildlife, 504 U.S. 555, 559–60 (1992). 

 13. See infra Section IV(A).  

 14. See, e.g., Moore, 853 F.3d at 249 (holding that the plaintiff did not have standing in 
part because the alleged injury was the result of governmental messaging rather than 
differential governmental treatment). 

 15. For debate among federal courts, compare Moore, 853 F.3d at 253 (dismissing a 
display case for lack of standing), with Suhre v. Haywood Cnty., 131 F.3d 1083, 1084 (4th 
Cir. 1997) (holding that plaintiffs had standing to challenge a religious display). For 
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Part II of this Comment gives a brief overview of the federal 
constitutional requirements for Article III standing and the debate 
over what purposes the doctrine is meant to serve. Part III describes 
how federal courts are increasingly using standing to dismiss 
challenges to government-sponsored displays. Part IV discusses how 
courts can grant standing in these cases consistent with the current 
standing doctrine and why resorting to federal court is often the 
only adequate course of action to challenge these displays. 

II. A BRIEF OVERVIEW OF STANDING 

The standing doctrine comes from Article III’s requirement 
that federal courts decide “Cases” and “Controversies.”16 This 
obviously raises the questions of what constitutes a “case,” and what 
constitutes a “controversy.” These two words have led to a variety of 
tests, principles, and standards that have confused judges, scholars, 
and students alike.17 Even the Supreme Court itself has conceded 
that “standing has not been defined with complete consistency.”18 

At its core, standing has three requirements: (1) injury in 
fact, (2) causation, and (3) redressability.19 First, the plaintiff must 
have suffered an “injury in fact,” meaning that the plaintiff must 
have suffered an imminent or actual, concrete injury that affects the 
plaintiff in a way that does not affect everyone else.20 A plaintiff does 
not have standing to file a “generalized grievance[]” against the 
government.21 Second, the plaintiff must show causation, meaning 
that the injury is “fairly traceable” to the defendant’s conduct.22 
Third, a favorable decision by the court must be likely to redress the 

scholarly debate, compare Carl Esbeck, Unwanted Exposure to Religious Expression by Government: 
Standing and the Establishment Clause, 7 CHARLESTON L. REV. 607, 609 (2013) (criticizing 
standing to challenge religious displays), with Merav Bennett, Standing for Statues, but Not for 
Statutes? Argument for Purely Stigmatic Harm Standing under the Establishment Clause, 86 U. CHI. 
L. REV. 1563, 1564–65 (2019) (supporting standing to challenge religious displays).  

 16. Lujan, 504 U.S. at 559.  

 17. ERWIN CHEMERINSKY, CONSTITUTIONAL LAW PRINCIPLES AND POLICIES 61 (Wolters 
Kluwer, 6th ed. 2019). 

 18. Valley Forge Christian Coll. v. Ams. United for Separation of Church and State, 
454 U.S. 464, 475 (1982) (citing Flast v. Cohen, 392 U.S. 83, 106 (1942)).  

 19. Lujan, 504 U.S. at 560–61. 

 20. Id. at 560.   

 21. Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974). 

 22. Lujan, 504 U.S. at 560.  
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plaintiff’s injury.23 Standing is required at every stage of litigation in 
federal courts and may be raised sua sponte by the court.24  

In government-sponsored display cases, the second and 
third elements of standing are usually not at issue.25 The plaintiff 
often satisfies the causation element because the plaintiff’s injury is 
a direct result of the government-sponsored display.26 The plaintiff 
often satisfies the redressability element because the court can 
easily redress the plaintiff’s injury by ordering the government to 
remove the display.27 As this Comment discusses, the issue in display 
cases typically comes with the first element—that the plaintiff 
suffered an injury in fact.  

Judges and scholars disagree about the purposes and values 
of standing. Supporters of the doctrine view standing as an 
important protection for the separation of powers.28 Supporters 
also claim that standing promotes judicial efficiency (“by 
preventing a flood of lawsuits by those who have only an ideological 
stake in the outcome”) and promotes fairness (by “ensuring that 
people will raise their own rights and concerns” rather than “trying 
to protect others who do not want the protection offered”).29 
Standing is even seen as a way to prevent “unwarranted and 
unnecessary judicial intrusions into the culture wars.”30  

However, others argue that the standing doctrine is abused 
by courts and has strayed far from its intended purpose of ensuring 
that the plaintiff has a stake in the outcome.31 Some argue that 
courts abuse this doctrine by using it to dismiss cases deemed too 
controversial to decide on the merits.32 One law professor has 

 23. Id. at 561. 

 24. FW/PBS, Inc. v. Dallas, 493 U.S. 215, 230–31 (1990). 

 25. See, e.g., Red Rivers Freethinkers v. City of Fargo, 679 F.3d 1015, 1024–27 (8th Cir. 
2012) (discussing the causation and redressability elements of standing in a religious display 
case).  

 26. Id. at 1024.  

 27. Id. at 1025–26. 

 28. Antonin Scalia, The Doctrine of Standing as an Essential Element of the Separation of 
Powers, 17 SUFFOLK L. REV. 881, 881 (1983). 

 29. CHEMERINSKY, supra note 17, at 60–61. 

 30. David Spencer, What’s the Harm? Nontaxpayer Standing to Challenge Religious Symbols, 
34 HARV. J.L. & PUB. POL’Y 1071, 1094 (2011).  

 31. Gene R. Nichol, Jr., Abusing Standing: A Comment on Allen v. Wright, 133 U. PA. L. 
REV. 635, 653 (1985). 

 32. Maxwell L. Stearns, Standing and Social Choice: Historical Evidence, 144 U. PA. L. REV. 
309, 364 (1995).   
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referred to standing as a “morass” and has urged the Court to keep 
the standing doctrine “close to home,” meaning that the Court use 
standing to measure the litigant’s stake in the outcome of the 
litigation rather than use standing to try to define the role of the 
federal judiciary.33 Other critics of standing say that the standing 
doctrine is “unprincipled, evasive, and subversive of religious 
freedom.”34 Federal courts’ dismissals of government-sponsored 
display cases support these criticisms of standing. 

III. FEDERAL COURTS ARE INCREASINGLY DISMISSING 

GOVERNMENT-SPONSORED DISPLAY CASES FOR LACK OF 

STANDING  

Citizens have challenged government-sponsored displays for 
decades, but courts have only recently started dismissing these cases 
for lack of standing. For example, in 1987, the Eleventh Circuit 
ruled that plaintiffs had standing to challenge the word 
“Christianity” on an official seal.35 In 1989, the Supreme Court 
ruled, on the merits, that a nativity scene displayed in a county 
courthouse violated the Establishment Clause.36 More recently, 
however, the Fifth and Sixth Circuits have dismissed factually 
similar display cases for lack of standing.37  

Scholars have joined this fight to attack standing for 
plaintiffs who challenge government-sponsored displays.38 One law 
professor argues that unwanted exposure to the display is a “proxy” 
for the missing injury in fact.39 Professor Esbeck argues that there is 
no injury in fact because the alleged injury is not a personalized 
harm but rather a generalized grievance that we all share when our 
government operates outside of its constitutional constraints.40 

 33. Nichol, supra note 31, at 650, 657. 

 34. Steven D. Smith, Nonestablishment, Standing, and the Soft Constitution, 85 ST. JOHN’S 

L. REV. 407, 408 (2011). 

 35. Saladin v. Milledgeville, 812 F.2d 687, 688–89, 693 (11th Cir. 1987). 

 36. Cnty. Of Allegheny v. ACLU, 492 U.S. 573, 579 (1989). 

 37. New Doe Child No. 1 v. Cong. of the U.S., 891 F.3d 578, 583 (6th Cir. 2018); Moore 
v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017). 

 38. See generally, Esbeck, supra note 15; Ashutosh Bhagwat, Crossing Doctrines: Conflating 
Standing and the Merits under the Establishment Clause, 97 WASH. U.L. REV. 1729 (2020). 

 39. Esbeck, supra note 15, at 608–09, 617–18.  

 40. Id. 
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The argument that plaintiffs do not have standing to 
challenge government-sponsored displays has been emboldened by 
Justice Gorsuch’s concurrence in a 2019 case that challenged the 
constitutionality of a thirty-two foot cross on public land near a busy 
highway.41 Justice Gorsuch referred to the theory of standing in 
religious display cases as the “offended observer” theory of standing 
and said this theory has “no basis in law.”42 Justice Gorsuch stated 
that offense alone does not qualify as a concrete and particularized 
injury sufficient to satisfy the requirements for standing.43 He even 
went on to compare this theory of standing to a hypothetical in 
which “a bystander disturbed by a police stop tried to sue under the 
Fourth Amendment” and established standing under the theory of 
being offended by the police misconduct.44 

Justice Gorsuch claimed that the Supreme Court expressly 
rejected offended observer standing in Valley Forge.45 While Justice 
Gorsuch recognized that the Court has ruled on the merits in 
religious display cases since Valley Forge, he said that “failure to 
consider standing cannot be mistaken as an endorsement of it.”46 
Taking yet another stab at this theory of standing, Justice Gorsuch 
said that the injury in these cases is merely a generalized grievance 
about the conduct of government, which the Court has ruled is 
insufficient for standing.47 Justice Gorsuch said that in our large and 
diverse country, “offense can easily be found,” and “most every 
governmental action probably offends somebody.”48 So what does 
Justice Gorsuch recommend these plaintiffs do? “An ‘offended 
observer’ may ‘avert his eyes’ . . . or pursue a political solution.”49 

The effect of Justice Gorsuch’s concurrence was seen in a 
2020 case challenging the painting of a street in Washington, D.C., 
with the motto “Black Lives Matter.”50 The plaintiffs’ challenge, in 
part, was that the display violated the Establishment Clause, 

 41. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2098 (2019) (Gorsuch, J., 
concurring). 

 42. Id. 

 43. Id.  

 44. Id.  

 45. Id. at 2100. 

 46. Id.  

 47. Id. 

 48. Id. at 2103.  

 49. Id. (quoting Erznoznik v. Jacksonville, 422 U.S. 205, 212 (1975)).  

 50. Penkoski v. Bowser, 486 F. Supp. 3d 219, 224 (D.D.C. 2020).  
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claiming that the Black Lives Matter movement “is a 
denominational sect of the religion of Secular Humanism.”51 
Rather than rule on the merits—saying, for example, that the 
display was not an Establishment Clause violation because Black 
Lives Matter is not a religion—the court instead dismissed the case 
for lack of standing.52 The court considered the plaintiffs’ theory of 
standing for the Establishment Clause challenge to be offended 
observer standing and relied on both Valley Forge and Justice 
Gorsuch’s concurrence in American Legion to dismiss the case for 
lack of standing.53  

The Seventh Circuit Court of Appeals, however, has rejected 
the notion that American Legion should be read to bar standing to 
challenge religious displays.54 In the 2021 case Woodring v. Jackson 
County, the Seventh Circuit pointed out that only two justices 
discussed standing in American Legion.55 All other justices in 
American Legion ruled on the merits without even mentioning 
standing.56 After rejecting the interpretation of American Legion as 
barring standing to challenge religious displays, the court held that 
the plaintiff had standing to challenge a nativity scene located 
outside of a county courthouse.57  

In addition to Establishment Clause cases, standing to 
challenge government-sponsored displays under the Equal 
Protection Clause has also been attacked. For example, both the 
Fifth and Sixth Circuits have recently dismissed display cases 
brought under the Equal Protection Clause for lack of standing.58 
The courts in both of these cases found Allen v. Wright to be 
controlling.59 Both courts interpreted Allen as requiring that 
stigmatic injury claims under the Fourteenth Amendment include 
allegations of discriminatory treatment for the plaintiff to have 

 51. Id. at 225.  

 52. Id. at 224.  

 53. Id. at 234–35 n.15. 

 54. Woodring v. Jackson Cnty., 986 F.3d 979, 985–86 (7th Cir. 2021). At the time this 
Comment was written, the Seventh Circuit had recently decided this case. The parties may 
still appeal to the Supreme Court.   

 55. Id. at 986. 

 56. Id.  

 57. Id. at 985–86. 

 58. New Doe Child No. 1 v. Cong. Of the U.S., 891 F.3d 578, 583 (6th Cir. 2018); 
Moore v. Bryant, 853 F.3d 245, 248 (5th Cir. 2017). 

 59. Doe, 891 F.3d at 594–95; Moore, 853 F.3d at 251. 
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standing.60 Since the courts in both cases ruled that the plaintiffs 
failed to allege the discriminatory treatment Allen requires, both 
cases were dismissed for lack of standing.61  

This issue of government-sponsored displays, especially 
religious displays, is likely to see an increase in litigation in the near 
future. A coordinated effort by Christian Nationalists called Project 
Blitz is trying to pressure state legislatures and Congress to pass laws 
endorsing Christianity.62 These efforts include laws that make 
displays of the National Motto (“In God We Trust”) mandatory in 
schools.63 Project Blitz’s efforts were recently successful in getting 
such laws passed in Arkansas64 and Florida.65 If Justice Gorsuch’s 
view of standing in display cases prevails, likely no one would have 
standing to challenge these arguably unconstitutional displays. 
However, there arguably are plaintiffs who have standing to 
challenge these displays.  

IV. GOVERNMENT-SPONSORED DISPLAY CASES CAN AND 

SHOULD BE DECIDED ON THE MERITS, CONSISTENT WITH 

THE STANDING DOCTRINE 

Contrary to Justice Gorsuch’s view in American Legion, 
plaintiffs in government-sponsored display cases do have standing 
to bring these types of lawsuits. The injury, as described by the 
parties, is not mere “offense,” but rather involves serious injuries 
including feelings of isolation and exclusion.66 These types of 
injuries are personalized and concrete, as they come from direct, 
personal, and unwelcome contact with the displays.67 Further 
supporting standing in these cases, standing must be decided in 
light of the substantive law under which the lawsuit was brought.68 
The substantive law of the Establishment Clause and the Equal 

 60. Doe, 891 F.3d at 595; Moore, 853 F.3d at 251. 

 61. Doe, 891 F.3d at 595; Moore, 853 F.3d at 251. 

 62. Blitzwatch: The Christian Nationalist Attack on America, BLITZWATCH, https:// 
www.blitzwatch.org (last visited Feb. 20, 2021). 

 63. “In God We Trust” School Display Laws, BLITZWATCH, https:// 
www.blitzwatch.org/in-god-we-trust-school-displays (last visited Feb. 20, 2021). 

 64. ARK. CODE ANN. § 1-4-133 (2021). 

 65. FLA. STAT. § 1003.44(4) (2021). 

 66. See infra Subpart IV.A. 

 67. See infra Subpart IV.B. 

 68. See infra Subpart IV.C. 
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Protection Clause protects against the alleged harms in these 
cases.69 This section explores each of these arguments in more 
detail. 

A. The Injury as Described by the Parties 

In discussing whether plaintiffs in these cases have standing, 
a good starting point is to look at how the plaintiffs, as opposed to 
the courts, describe their injuries. As discussed above, Justice 
Gorsuch has referred to this type of injury as “offense.” Another 
word he used to characterize the plaintiffs’ feelings toward the 
display was “dislike.”70 Perhaps this is where the problem begins—
that judges and justices, do not understand the type of injury 
suffered, do not believe the plaintiffs in the way they describe their 
injuries, or both.  

Justice Gorsuch’s characterization of the plaintiffs as 
offended observers has been criticized as a mischaracterization and 
trivialization of the plaintiffs’ experience.71 One commentator has 
even gone as far as to say that the offended observer label is a way 
for government defendants to belittle these claims and gain a 
“rhetorical advantage in an effort to have [the case] dismissed at 
the outset for lack of standing.”72 

Offense is defined as “something that outrages the moral or 
physical senses” or “the state of being insulted or morally 
outraged.”73 A look at the plaintiffs’ description of their injuries 
shows that the alleged injury is more than mere offense. In the 
lawsuit involving the Confederate battle flag on the Mississippi state 
flag, the African-American plaintiff stated that the flag’s message 
was “painful, threatening, and offensive’ to him and ma[de] him 
‘feel like a second-class citizen.’”74 In a lawsuit challenging a Ten 
Commandments display, the plaintiffs alleged the display caused 

 69. See infra Subpart IV.C. 

 70. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2099 (2019) (Gorsuch, J., 
concurring).   

 71. Connor Suozzo, Injury-in-Fact and the Establishment Clause, 18 GEO. J.L. & PUB. POL’Y 
627, 631 (2020). 

 72. Esbeck, supra note 15, at 608 n.3. 

 73. Offense, MERRIAM-WEBSTER.COM, https://www.merriam-webster.com/dictionary/ 
offense (last visited Feb. 22, 2021).  

 74. Moore v. Bryant, 853 F.3d 245, 249 (5th Cir. 2017).  
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them “to feel isolated and unwelcome in the city.”75 In the lawsuit 
challenging the D.C. Black Lives Matter mural, the plaintiffs 
claimed the mural made them feel like second-class citizens and 
gave the impression that the District of Columbia favors some races 
over others.76  

Put together, these injuries are described as painful, 
threatening, and isolating, and are characterized by feelings that 
the plaintiffs are second-class citizens in their own communities. 
This is arguably much more serious than mere “offense” and 
“dislike.” These injuries are perhaps more accurately described as 
“stigma,” meaning a mark of shame and discredit.77  

B. These Types of Injuries are Personalized and Concrete 

Now, having acknowledged the true alleged injury in these 
cases, the next step is to explore whether these types of injuries are 
cognizable injuries sufficient for Article III standing. As mentioned 
above, to satisfy Article III standing, plaintiffs must suffer an injury 
that is concrete and personalized, rather than a generalized 
grievance.78  

On one end of the “injury in fact spectrum” is economic 
loss.79 A denial of a tax exemption, for example, clearly satisfies the 
injury in fact requirement.80 On the other end of the injury in fact 
spectrum is a mere grievance that the government has violated the 
Constitution.81 A plaintiff does not have standing to file a 
generalized grievance that is “common to all members of the 
public.”82  

In these government-sponsored display cases, the injury 
often is personalized. Courts supporting standing in these situations 
describe this theory of standing as “unwelcome direct contact” 
standing rather than offended observer standing.83 The act of 

 75. Red River Freethinkers v. City of Fargo, 679 F.3d 1015, 1023–24 (8th Cir. 2012).  

 76. Penkoski v. Bowser, 486 F. Supp. 3d 219, 224 (D.D.C. 2020). 

 77. Stigma, DICTIONARY.COM, https://www.dictionary.com/browse/stigma (last 
visited Feb. 22, 2021).  

 78. Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974). 

 79. Bennett, supra note 15, at 1566. 

 80. Id.  

 81. Id. at 1566–67.  

 82. United States v. Richardson, 418 U.S. 166, 176–77 (1974).  

 83. Suhre v. Haywood Cnty, 131 F.3d 1083, 1086–87 (4th Cir. 1997). 
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coming in direct, unwelcome contact with the display makes the 
injury personalized.84 This personalization is especially true when 
the plaintiff is a member of the community where the display is 
located. As one court put it, “the practices of our own community 
may create a larger psychological wound than someplace we are just 
passing through.”85  

This concept of limiting standing to the members of a 
particular community already exists in the law, specifically in cases 
that challenge racially gerrymandered voting districts. A plaintiff 
who alleges that a voting district has been racially gerrymandered 
must live in the gerrymandered district to have standing.86 If courts 
are concerned about these injuries in government-sponsored 
display cases being personalized, the courts can create a similar rule 
for these cases that requires the plaintiff to live in the community 
where the display is located.  

To be sure, this leaves some important questions 
unanswered. How many times must the plaintiff come in contact 
with the display? Must the plaintiff have no way of avoiding the 
display, meaning that the display must be located in a place where 
the plaintiff either works or attends school? Courts will need to, and 
some already have, come up with rules to answer these questions.87 
However, holding outright that these types of injuries are never 
personalized is the wrong approach.  

To demonstrate that these questions can easily be answered, 
one needs only to take a look at the law of jurisdictions that allow 
standing in display cases. The Seventh Circuit has suggested that 
plaintiffs in display cases need to have altered their behavior in 
response to the display to have standing.88 The Ninth Circuit has 
suggested a requirement that the plaintiff be a member of the 
community where the display is located and have frequent contact 
with the display.89 These cases demonstrate how courts can 
implement limiting principles of standing to ensure that plaintiffs 

 84. Id. at 1087. 

 85. Washegesic v. Bloomingdale Pub. Sch., 33 F.3d 679, 683 (6th Cir. 1994). 

 86. Gill v. Whitford, 138 S. Ct. 1916, 1930 (2018).  

 87. See, e.g., Vasquez v. Los Angeles Cnty., 487 F.3d 1246, 1252 (9th Cir. 2007) 
(requiring the plaintiff to be a member of the community where the display is located). 

 88. Freedom from Religion Found. v. Zielke, 845 F.2d 1463, 1468 (7th Cir. 1988). 

 89. Vasquez, 487 F.3d at 1252. 
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have suffered a personal injury from the display without resorting 
to a complete and total bar to standing in these cases.  

Furthermore, the requirement that an injury be 
personalized provides one argument to address Justice Gorsuch’s 
concern in American Legion that this theory of standing would allow 
bystanders to bring suit when they observe another person 
subjected to an unlawful police stop. In that context, the criminal 
suspect is the one who suffered the personalized injury, not the 
bystander. The injury from the unlawful police stop was not 
suffered by the observer, so the observer would not have standing. 

In addition to the injury in these cases being personal, the 
injury is also concrete. Concrete means “pertaining to or concerned 
with realities or actual instances rather than abstractions; particular 
[as] (opposed to general).”90 There is no clear line of when an 
injury moves out of the realm of abstraction and becomes concrete 
enough to be a cognizable injury. What is clear, however, is that 
standing is not limited to claims where a plaintiff has suffered an 
economic injury and can quantify her injury in precise monetary 
terms.91 Take, for example, a challenge involving an esthetic or 
environmental harm. The Court has said that the “desire to use or 
observe an animal species, even for purely esthetic purposes, is 
undeniably a cognizable interest for purpose of standing.”92  

So, does this mean that being deprived of a “desire to use or 
observe an animal species, even for purely esthetic purposes,” is a 
concrete injury, whereas a desire to avoid a display that makes one 
feel like a second-class citizen is not concrete? To pose the question 
Justice Gorsuch posed in American Legion, “[w]ho really thinks that 
could be the law?”93  

In sum, the injury in these government-sponsored display 
cases is often personalized and concrete, so long as the plaintiff has 
come in direct contact with the display. Further supporting 
standing for plaintiffs in these cases, these injuries are also the very 
type that the substantive law under which these claims are brought 
is designed to protect.  

 90. Concrete, DICTIONARY.COM, https://www.dictionary.com/browse/concrete (last 
visited Feb. 22, 2021).  

 91. See, e.g., Lujan v. Def. of Wildlife, 504 U.S. 555, 562–63 (1992). 

 92. Id. (emphasis added). 

 93. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2099 (2019) (Gorsuch, J., 
concurring). 
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C. When Deciding Standing, Courts Must Do So in Light 
of the Substantive Law 

Standing “often turns on the nature and source of the claim 
asserted.”94 “The Court is quite explicit that challenges brought 
under different constitutional provisions require different types of 
injuries to be cognizable.”95 To have standing, the plaintiff’s 
complaint must be within “the zone of interests to be protected or 
regulated by the statute or constitutional guarantee in question.”96 
To be clear, this does not mean that the standing inquiry is an 
assessment of the merits of a plaintiff’s claim.97 These principles 
mean that standing for one type of constitutional claim might not 
be sufficient for another type of constitutional claim. Furthermore, 
a plaintiff may have standing to bring suit but still lose the case on 
the merits.  

i. These Injuries Relate to the Substantive 
Law of the Establishment Clause 

Since standing turns on the merits, one must understand the 
substantive law of the Establishment Clause to understand what type 
of injuries are sufficient for standing in religious display cases. The 
problem, however, is that there is serious disagreement over what 
the Establishment Clause substantively protects and what purposes 
the clause is meant to serve.98 Over the last eighty years, the 
Supreme Court has used at least six different standards to resolve 
Establishment Clause cases.99 The disagreement over standing can 
be seen as a consequence of this disagreement regarding the 
purpose and merits of the Establishment Clause.100 

In religious display cases, the substance of the plaintiff’s 
claim is that the display violates the Establishment Clause because 
the display is an endorsement of religion and therefore “respect[s] 

 94. Warth v. Seldin, 422 U.S. 490, 500 (1975).  

 95. Bennett, supra note 15, at 1598. 

 96. Ass’n of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150, 153 (1970).  

 97. Red River Freethinkers v. City of Fargo, 679 F.3d 1015, 1023 (8th Cir. 2012) (“The 
standing inquiry is not, however, an assessment of the merits of a plaintiff’s claim.”).  

 98. Noah Chauvin, Unifying Establishment Clause Purpose, Standing, and Standards, 50 U. 
MEM. L. REV. 319, 321 (2019).  

 99. Id. at 320–21.  

 100. Id. at 324.  
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an establishment of religion” in violation of the First Amendment. 
In his concurrence in American Legion, Justice Gorsuch claims that 
the theory of standing to challenge religious displays originated in 
Lemon v. Kurtzman.101 The Court in Lemon held that to comply with 
the Establishment Clause, government action must: (1) have a 
secular purpose; (2) have a principal or primary effect that neither 
advances nor inhibits religion; and (3) “not foster an excessive 
government entanglement with religion.”102 One law professor 
disagrees with Justice Gorsuch and claims that “the endorsement 
test” was not adopted by the Court until the 1989 case County of 
Allegheny v. ACLU.103 In County of Allegheny v. ACLU, the Court held 
that a nativity display in a county courthouse was an 
unconstitutional endorsement of Christianity.104 Regardless of the 
origins of the endorsement test, this interpretation of the 
Establishment Clause supports the merits of plaintiffs’ claims to 
challenge government-sponsored religious displays.105  

According to Justice O’Connor, the reason the government 
must not endorse religion is because it “sends a message to 
nonadherents that they are outsiders, not full members of the 
political community.”106 Thus, the Establishment Clause’s 
protections arguably recognize “that the message sent by 
endorsement of a particular religion is an intangible but 
nonetheless concrete harm to members of minority religions.”107 
Therefore, Establishment Clause violations produce a unique injury 
that is largely psychological and ideological, and because standing 
is linked to the substantive law of the claim, the standing doctrine 
should therefore recognize these types of injuries.108 It would simply 
be “plain odd” to dismiss a case for lack of standing when the 

 101. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2101 (2019) (Gorsuch, J., 
concurring).   

 102. Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971).   

 103. Bhagwat, supra note 38, at 1742.  

 104. Cnty. of Allegheny v. ACLU, 492 U.S. 573, 599–600 (1989). 

 105. For another case that supports the merits of plaintiffs’ claim to challenge religious 
displays, see McCreary Cnty., Ky. v. ACLU of Ky., 545 U.S. 844, 881 (2005) (holding that a 
Ten Commandments display violated the Establishment Clause). 

 106. Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., concurring).   

 107. Suozzo, supra note 71, at 640. 

 108. Mary Alexander Myers, Standing on the Edge: Standing Doctrine and the Injury 
Requirement at the Borders of Establishment Clause Jurisprudence, 65 VAND. L. REV. 979, 1005–07 
(2012). 
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claimed injury is the precise injury against which the substantive law 
protects.109  

As mentioned above, opponents of standing to challenge 
religious displays point to Valley Forge to support their arguments.110 
However, Valley Forge was not a religious display case.111 Valley Forge 
was a case in which a secular organization challenged the transfer 
of property from the federal government to a religious college.112 
Even further distinguishing Valley Forge from religious display cases, 
the theory of standing in Valley Forge was taxpayer standing.113  

Taxpayer standing is an exception to the prohibition on 
generalized grievances.114 In Flast v. Cohen, the Court held that an 
individual bringing suit under the Establishment Clause has 
standing as a taxpayer when: (1) the taxpayer establishes a link 
between taxpayer status and the challenged legislation, and (2) the 
taxpayer establishes a nexus between taxpayer status and the nature 
of the constitutional violation.115 The plaintiffs’ case in Valley Forge 
was dismissed for lack of standing because the plaintiffs did not 
meet the requirements for taxpayer standing laid out in Flast.116  

To be clear, the theory of standing in government-
sponsored display cases is usually not taxpayer standing.117 
Government-sponsored displays need not involve any approval of 
government money to fund the display. For example, a display case 
might arise if a local government simply allows a private individual 
or organization to use its own funds to build and place a religious 
display on public property. 

So why then does Justice Gorsuch say that the Supreme 
Court expressly rejected this theory of standing in Valley Forge? It 
appears to come from language at the end of the Valley Forge 
opinion. The Court had already decided the plaintiffs lacked 

 109. Spencer, supra note 30, at 1090. 

 110. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2098 (2019) (Gorsuch, J., 
concurring).   

 111. Valley Forge Christian Coll. v. Ams. United for Separation of Church and State, 
Inc., 454 U.S. 464, 466–69 (1982). 

 112. Id.  

 113. Id. at 476 (“The injury alleged by respondents in their amended complaint is the 
‘[deprivation] of the fair and constitutional use of [their] tax dollar.’”). 

 114. Myers, supra note 108, at 991. 

 115. Flast v. Cohen, 392 U.S. 83, 102 (1968).  

 116. Valley Forge, 454 U.S. at 479–80. 

 117. Spencer, supra note 30, at 1094.  
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taxpayer standing but still went on to say that the plaintiffs “fail[ed] 
to identify any personal injury suffered by them as a consequence of 
the alleged constitutional error, other than the psychological 
consequence presumably produced by observation of conduct with 
which one disagrees.”118 According to the Court in Valley Forge, such 
a psychological injury is “not an injury sufficient to confer standing 
under Art. III.”119  

However, Justice Gorsuch himself conceded that lower 
courts and the Supreme Court alike have ruled on the merits in 
religious display cases since Valley Forge.120 For example, the Tenth 
Circuit interpreted Valley Forge to put forth a different rule, focusing 
on the Valley Forge Court’s statement that “[w]hen alleging non-
economic injury, . . . the plaintiffs [must] be ‘directly affected by 
the laws and practices against which their complaints are 
directed.’”121 In the Tenth Circuit case, the court held that plaintiffs 
had standing to challenge a religious display because the plaintiffs’ 
direct personal contact with the display satisfied this interpretation 
of Valley Forge.122 

Looking to substantive law to formulate the requirements 
for standing also addresses Justice Gorsuch’s concern in American 
Legion regarding standing of a bystander who observes another 
person subjected to an unlawful police stop. An atheist made to feel 
excluded in society by a religious display is not the equivalent of a 
bystander who sees police violate another’s Fourth Amendment 
rights.123 The substantive law of the Establishment Clause protects 
the atheist from being made to feel like an outsider from a display 
that endorses religion.124 In contrast, the Fourth Amendment 
substantively protects the rights of individuals to be free from 
unreasonable searches and seizures and says nothing about being 
free from observing police subject others to unreasonable searches 
and seizures.125  

 118. Valley Forge, 454 U.S. at 485(emphasis added). 

 119. Id.  

 120. Am. Legion v. Am. Humanist Ass’n, 139 S. Ct. 2067, 2100 (2019) (Gorsuch, J., 
concurring). 

 121. Foremaster v. City of St. George, 882 F.2d 1485, 1489 (10th Cir. 1989) (citing Valley 
Forge, 454 U.S. at 486 n.22). 

 122. Id. at 1491. 

 123. Smith, supra note 34, at 440. 

 124. Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J., concurring).   

 125. U.S. CONST. amend. IV.  
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Not only do these types of injuries relate to the substantive 
law of the Establishment Clause, but they also relate to the 
substantive law of the Equal Protection Clause.  

ii. These Injuries Relate to the Substantive 
Law of the Equal Protection Clause 

At its core, the Fourteenth Amendment’s Equal Protection 
Clause was designed to eliminate racial discrimination emanating 
from government sources.126 In addition to racial discrimination, 
the Equal Protection Clause has also been interpreted to bar 
instances of discrimination based on factors including gender,127 
disability,128 wealth,129 and sexual orientation.130 The Equal 
Protection Clause can be viewed as a broad protection against 
discrimination by official sources. However, throughout its history, 
the Equal Protection Clause has been subject to a variety of 
different, and even contradictory, interpretations, and the 
protections of the provision are much broader today than in the 
past.131  

Especially in cases involving discrimination based on race, 
stigmatic harm has been recognized as a cognizable injury in Equal 
Protection Cases.132 The problem with establishing standing to 
challenge political, and arguably racially discriminatory, displays 
under the Equal Protection Clause comes not necessarily from the 

 126. McLaughlin v. Florida, 379 U.S. 184, 192 (1964). 

 127. See, e.g., Frontiero v. Richardson, 411 U.S. 677, 678–79 (1973) (holding that a law 
that prohibited husbands of female service members from automatically becoming 
dependents but allowed wives of male service members to automatically become 
dependents violated the Equal Protection Clause). 

 128. See, e.g., City of Cleburne, Texas v. Cleburne Living Ctr., Inc., 473 U.S. 432, 435 
(1985) (holding that a denial of a permit to a home for the mentally challenged violated 
the Equal Protection Clause). 

 129. See, e.g., Harper v. Va. Bd. of Elections, 383 U.S. 663, 670 (1966) (holding that a 
Virginia poll tax violated the Equal Protection Clause because the eligibility to vote has no 
connection to the wealth of a person). 

 130. See e.g., Romer v. Evans, 517 U.S. 620, 623 (1996) (holding that Amendment 2 of 
the Colorado Constitution violated the Equal Protection Clause because it subjected 
homosexuals and bisexuals to discrimination). 

 131. Compare Plessy v. Ferguson, 163 U.S. 537, 552 (1896) (holding that “separate but 
equal” accommodations do not violate the Equal Protection Clause), with Brown v. Bd. of 
Educ., 347 U.S. 483, 495 (1954) (holding that public-school segregation violates the Equal 
Protection Clause). 

 132. Bennett, supra note 15, at 1597–98. 
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type of harm suffered, but rather from the manner of 
discrimination that caused the harm.  

As discussed above, courts dismiss these cases for lack of 
standing citing Allen v. Wright and saying that the Equal Protection 
Clause requires the plaintiff to allege discriminatory treatment rather 
than discriminatory messaging.133 Just as it is questionable to rely on 
Valley Forge to support dismissing religious display cases for lack of 
standing, relying on Allen to dismiss challenges to displays under 
the Equal Protection Clause is also questionable.134  

Just as Valley Forge was not a government-sponsored display 
case, neither was Allen. In Allen, parents of black school children 
were denied standing to challenge Internal Revenue Service 
(“IRS”) policies that failed to deny tax-exempt status to allegedly 
racially discriminatory private schools.135 What is more, the element 
of standing at issue in Allen was not the injury in fact element as is 
usually the situation in display cases.136 Rather, the issue in Allen was 
with the causation and redressability elements of standing.137 The 
Court said the IRS guidelines did not cause the alleged 
discriminatory policies, and a change of the IRS guidelines would 
not necessarily lead to desegregation of these schools.138  

The part of the opinion relied upon to dismiss display cases 
comes from the Allen Court’s discussion of discriminatory 
treatment. Courts dismissing standing in display cases interpret this 
portion of Allen to require that plaintiffs claiming a violation of the 
Equal Protection Clause allege discriminatory treatment as opposed 
to discriminatory messaging.139 However, Allen makes no such 
distinction between treatment and messaging. The words 
“message,” “messaging,” “symbol,” and “impression” appear 
nowhere in the Allen decision.140  

Rather, the Court in this portion of Allen discusses its 
concern that plaintiffs allege a personal denial of equal treatment 

 133. Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017). 

 134. For an excellent critique of Allen, see Nichol, supra note 31.  

 135. Allen v. Wright, 468 U.S. 737, 739–40 (1984). 

 136. Nichol, supra note 31, at 638 (“The plaintiffs easily met the personal injury 
requirement through allegations of harm to their opportunity to receive an integrated 
education.”). 

 137. Id. at 638–39. 

 138. Allen, 468 U.S. at 758.  

 139. Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017). 

 140. Allen v. Wright, 468 U.S. 737 (1984). 
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rather than simply allege that the government is violating the law.141 
The Court discussed how plaintiffs need to be personally subjected 
to the challenged discrimination in order to have standing.142 The 
Court did not want to recognize abstract, rather than personal, 
claims of stigmatic injury for fear that it could lead to situations 
where “[a] black person in Hawaii could challenge the grant of a 
tax exemption to a racially discriminatory school in Maine.”143  

In display cases, the more relevant statement from Allen is 
that “[t]here can be no doubt that this sort of noneconomic injury 
is one of the most serious consequences of discriminatory action 
and is sufficient in some circumstances to support standing.”144 
Thus, Allen might more accurately be interpreted as supporting, 
rather than barring, standing in display cases brought under the 
Equal Protection Clause.  

Even if one rejects this interpretation of Allen and still wants 
to draw a distinction between discriminatory treatment and 
messaging, such a distinction should be resolved at the merits stage 
of litigation, not on standing. This distinction between treatment 
and messaging raises an issue of the manner of discrimination 
rather than the type of injury suffered. Whether the injury comes 
from treatment or messaging (assuming, arguendo, that there is a 
distinction between the two), the injury in both circumstances is still 
a claim of stigmatic injury. Plaintiffs should be allowed to have their 
cases decided on the merits, arguing that the Equal Protection 
Clause bars discriminatory messaging in addition to discriminatory 
treatment. After all, the Equal Protection Clause is an ever more 
expansive and inclusive area of the law, granting citizens 
increasingly more protection from governmental discrimination.145 

D. Resorting to the Other Branches of Government and 
State Courts are Inadequate Means of Protecting These 
Rights 

Some argue that the lack of standing in these cases is 
inconsequential because plaintiffs can just resort to the legislative 

 141. Id. at 745–46, 755–56. 

 142. Id. at 755.  

 143. Id. at 755–56. 

 144. Id. at 755. 

 145. See Moore v. Bryant, 853 F.3d 245, 250 (5th Cir. 2017). 



44191-w
lp_12-2 S

heet N
o. 97 S

ide B
      04/28/2022   10:48:24

44191-wlp_12-2 Sheet No. 97 Side B      04/28/2022   10:48:24

C M

Y K

JAMESON_TO_PUBLISHER.DOCX (DO NOT DELETE) 4/22/22 7:37 AM

378 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2

branch of their local government or bring these cases in state 
court.146 Some even see dismissing these cases for lack of standing 
as a way to preserve the legitimacy of the judicial branch.147 
However, neither resorting to the legislative branch nor resorting 
to the state courts is an adequate means to protect these rights.  

Before Antonin Scalia became a Supreme Court justice, he 
wrote a law review article arguing that the doctrine of standing is a 
“crucial and inseparable element of” the separation of powers.148 
Justice Scalia feared that disregard of standing “will inevitably 
produce . . . an overjudicialization of the process of self-
governance.”149 However, Justice Scalia also said that standing is 
meant to restrict the courts “to their assigned role of protecting 
minority rather than majority interests.”150 Courts must decide these 
display cases on the merits in order to protect minority interests.  

The fact that plaintiffs in these cases are pursuing minority 
interests precisely explains why resorting to the other branches of 
government is not an adequate remedy. Local elected officials are 
unwilling to help when doing so would require action that is 
politically unpopular. As a theoretical matter, this makes logical 
sense. Elected officials want to get reelected, and to do so, they need 
the members of the community to vote for them. Most often, these 
displays appeal to a majority of the local community, whether that 
be a Christian religious display in a predominantly Christian town 
or a Black Lives Matter mural in a predominantly liberal city.  

This concept is exemplified in the Red River Freethinkers’ 
efforts to challenge a Ten Commandments display on city 
property.151 After initially losing their legal challenge in district 
court, the Red River Freethinkers adopted a new strategy of trying 
to work with the city commission to get their own, competing 
monument displayed on city property near the Ten 
Commandments display.152 These efforts led to a meeting with the 
city attorney, where the Freethinkers indicated that they wanted the 
city to either accept their competing monument or simply remove 

 146. See Bhagwat, supra note 38, at 1747.  

 147. Spencer, supra note 30, at 1094–95.  

 148. Scalia, supra note 28, at 881. 

 149. Id. 

 150. Id. at 895. 

 151. Red River Freethinkers v. City of Fargo, 679 F.3d 1015 (8th Cir. 2012). 

 152. Id. at 1018. 
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the Ten Commandments monument, whereby no competing 
monument would be necessary.153 At first, the city commission, by a 
vote of 3-to-2, decided to remove the Ten Commandments display 
and donate it to a private entity.154 However, several members of the 
public were angered by this decision to remove the Ten 
Commandments monument, and they subsequently circulated a 
petition to change the city’s municipal code to prohibit removal of 
the display.155  

This petition got over 5,000 signatures and was unanimously 
approved by the city commission, meaning that the Ten 
Commandments display would stay, and the Red River Freethinkers 
would not be allowed their competing display.156 Thus, after all 
these efforts to work with the city, the Freethinkers’ efforts failed. 
The city commission caved to the majority interests, and the 
Freethinkers reverted to their original plan of pursuing a remedy 
in court.157 

Theoretically, plaintiffs who lack standing to challenge a 
display in federal court could challenge the display in state courts. 
State courts are not bound by Article III standing principles.158 
However, because many state court judges are elected or subject to 
electoral recall, state court judges may be reluctant to “apply 
existing constitutional principles with vigor” in these politically 
unpopular cases.159  

Finally, some see a benefit in limiting standing as a way to 
move controversies out of the realm of judicial finality that is seen 
as being responsible for “the intensifying cultural conflict.”160 The 
idea here is that controversial display decisions invite ridicule from 
commentators and reduce “public confidence that the Court is 
engaged in principled and reasoned decisionmaking to protect the 
legal rights of individuals or minorities.”161 This view postulates that 

 153. Id. at 1018–19.   

 154. Id. at 1019. 

 155. Id.  

 156. Id. at 1019–20. 

 157. Id. at 1020. 

 158. Bhagwat, supra note 38, at 1747. 

 159. Ira C. Lupu & Robert W. Tuttle, Ball on a Needle: Hein v. Freedom from Religion 
Foundation, Inc. and the Future of Establishment Clause Adjudication, 2008 BYU L. REV. 115, 
165 (2008). 

 160. Smith, supra note 34, at 444–45. 

 161. Spencer, supra note 30, at 1095. 
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these decisions are better left to politically accountable public 
officials who have the “institutional capacity and the political 
incentive” to find compromises to handle these delicate, fact-
sensitive issues.162  

However, courts have a constitutional duty to hear cases 
brought under the federal Constitution.163 This duty is still present 
even when the lawsuit brings up controversial issues. Controversy 
has not stopped the Court in the past from ruling on intensely 
debated social issues like abortion and same-sex marriage.164 
Controversy should, therefore, not be a justification for dismissing 
these display cases. After all, the Constitution explicitly extends the 
judicial power to not only “cases” but also “controversies.”165  

V. CONCLUSION  

When the government sponsors a religious or political 
display of the types mentioned in this Comment, that decision leads 
some citizens to feel excluded and degraded. These cases involve 
controversial topics, and no matter which way they are decided on 
the merits, those decisions will upset a portion of the population. 
The solution, however, is not for courts to dodge these controversial 
topics by dismissing these cases for lack of standing.  

Plaintiffs in these cases have plausible arguments that these 
displays violate fundamental constitutional protections. Courts 
should not stretch to find a reason to dismiss these cases for lack of 
standing by relying on cases like Valley Forge and Allen that were not 
even display cases. Instead, courts should adhere to Article III’s 
requirement that the judicial power extend to cases and 
controversies and decide these cases on the merits.  

 

 162. Id. at 1096. 

 163. See U.S. CONST. art. III. 

 164. See Roe v. Wade, 410 U.S. 113, 165–66 (1973) (deciding a case concerning 
abortion on the merits); Obergefell v. Hodges, 576 U.S. 644, 681 (2015) (deciding a case 
concerning same-sex marriages on the merits). 

 165. U.S. CONST. art. III, § 2. 




