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INSURING YOUR FERTILITY 

ASHLEY WILLIAMS† 

 “The prospect of making it through cancer and then not having 
children to share that with seemed a bit like a death—a cut-off from the 
future.”1  

 
aria Arruda, a twenty-eight-year-old woman, found out that 
cancer stole her chances of having children after battling ag-

gressive ovarian cancer for three years.2 Before starting her chemo-
therapy, her doctor informed her of various fertility preservation 
procedures she could undergo; however, insurance barely covered 
her cancer treatments, much less another procedure.3 In March 
2003, she was officially diagnosed as infertile.4 Her husband could 
no longer look at her, and she was plagued by a haunting sense of 
emptiness.5 She spent days and nights dreaming of the one thing 
she could not have: motherhood.6 She dreamt of a daughter with 
bright, blonde, curly hair, just like her mother’s.7 A little girl that 
was “part of her flesh.”8  

 
†Ashley Williams is a J.D. candidate at Wake Forest University school of law, graduating in 
May of 2022. She is the business editor for the Wake Forest Journal of law and policy. Ashley 
earned her B.A. in Political Science and her Masters in Public Administration from the 
University of Alabama in 2019. She would like to acknowledge the women who have faced 
these difficult situations. These women inspired her to address the societal problems that 
women facing iatrogenic infertility experience and hope that this comment will bring these 
issues to light. Most importantly, Ashley would like to thank her family and her fiancé for 
their support and encouragement during this drafting process and for always encouraging 
her to pursue her passions. 
1 Brittany Raposa, Maria's Law: Extending Insurance Coverage for Fertility Preservation to Cancer 
Patients in Massachusetts, 9 U. MASS. L. REV. 334, 336 (2014) (citing Telephone Interview 
with Maria Arruda (Oct. 6, 2013) (on file with author)). 
2 Id. 
3 Id. 
4 Id. 
5 Id. 
6 Id. 
7 Id. 
8 Id. 

M 
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Maria’s story became renowned in Massachusetts as the state 
proposed what came to be known as Maria’s Law.9 Although fertility 
preservation for iatrogenic infertility is not mandated in Massachu-
setts, several states have passed legislation based on similar tragic 
stories.10 Sadly, stories like Maria’s are not unique in today’s world. 
Each year, over 150,000 Americans are diagnosed with cancer dur-
ing their reproductive years, and most end their battle infertile.11 
North Carolina is not immune to these trends.12 However, fertility 
preservation procedures provide a cancer patient like Maria the 
chance to preserve her ability to have biological children by freez-
ing her reproductive cells until she is healthy enough for infertility 
treatments.13 However, neither fertility preservation nor infertility 
treatments are inexpensive without insurance coverage,14 medical 
care that North Carolina does not legislatively require insurance 
companies to provide.15 Specifically, this concerns cancer patients 
who are at risk for “iatrogenic infertility,” which is infertility 
resulting from an adverse effect of a medically necessary 
treatment.16  

Since 2017, states have increasingly introduced various 
bills to compel insurers to cover fertility preservation procedures 
for patients facing iatrogenic fertility.17 Currently, eleven states 
have enacted what are known as “Fertility Preservation 

 
9 Id. at 337. 
10 See id. at 345. 
11 Aditi Narayan et al., Multi-Level Approach to Addressing Iatrogenic Infertility, 22 AM. J. 
MANAGED CARE 14, 546 (Oct. 2016), https://cdn.sanity.io/files/0vv8moc6/ 
ajmc/d3a41ea2c14fcd0818bc6ce7bd5882a3c45f82f3.pdf/EBO%2520Oct%25202016.pdf. 
12 UNC Program Helps Cancer Patients Preserve Fertility Options, WRAL (Mar. 9, 2009), 
https://www.wral.com/lifestyles/healthteam/story/4573977. 
13 Preserving Fertility in Females with Cancer, AM. CANCER SOC’Y, https://www.cancer.org/treat-
ment/treatments-and-side-effects/physical-side-effects/fertility-and-sexual-side-effects/fer-
tility-and-women-with-cancer/preserving-fertility-in-women.html (last visited Oct. 14, 2021). 
14 See generally Karen Selby, High Cost of Cancer Treatment, ASBESTOS, https://www.asbes-
tos.com/featured-stories/high-cost-of-cancer-treatment (last visited Oct. 14, 2021). 
15 See generally N.C. GEN. STAT. § 58-51-38 (2020). 
16 Narayan et al., supra note 11. 
17 Eden R. Cardozo et al., Mandating Covering for Fertility Preservation – A Step in the Right 
Direction, 377 NEW ENG. J. MED. 1608, 1609 (2017). 
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Statutes,”18 with the latest being Colorado in April of 2020.19 
Many of these statutes have not been in effect long, with some 
having gone into effect as recently as January 2020 and another, 
Colorado, going into effect in January 2022.20 However, North 
Carolina is far behind this trend.  

Part I of this Comment examines the rationale behind the 
implementation of these new fertility preservation statutes, focus-
ing on the trends in cancer diagnosis and advancements in Arti-
ficial Reproductive Technology (“ART”) in North Carolina. Part 
II addresses the racial and socioeconomic disparities in North 
Carolina that provide the foundation for the enactment of this 
statute. Part III provides an outline as to the inconsistencies 
among states that have implemented these fertility preservation 
statutes and the considerations that should be included in North 
Carolina’s own version. 

I.  BACKGROUND  

 Infertility is defined as the inability to conceive after one 
year or longer of unprotected sex.21 Traditionally, infertility has not 
been classified as an “illness,” and the risks of infertility have been 
viewed as a consequence of specific actions taken by an individual, 
rather than as a medical condition.22 Although infertility is still not 
classified as an illness or disease, it is no longer viewed solely as a 
consequence of an individual’s choices. 

 
18 Infertility Coverage by State, RESOLVE, https://resolve.org/what-are-my-options/insurance-
coverage/infertility-coverage-state (last visited Oct. 14, 2021). Although California does 
have a fertility preservation statute, it only mandates that insurers offer coverage to employ-
ers. See S.B. 600, 2019 Leg., Reg. Sess. (Cal. 2019). 
19 See H.B. 20-1158, 2020 Leg., Reg. Sess. (Colo. 2022). Note: at the time of this article, 
Massachusetts had an active Fertility Preservation Bill with a joint hearing scheduled on 
November 9, 2021. See H.B. 1116, 2021 Leg., Reg. Sess. (Mass. 2022). 
20 Id. 
21 Reproductive Health: Infertility FAQ, CTRS. FOR DISEASE CONTROL & PREVENTION (Jan. 16, 
2019), https://www.cdc.gov/reproductivehealth/infertility/index.htm. 
22 Abha Khetarapal & Satendra Singh, Infertility: Why Can’t We Classify This Inability as Disabil-
ity? 5 AUSTRALASIAN MED. J. 334, 338 (2012); Infertility, WORLD HEALTH ORG. (Sept. 14, 
2020), https://www.who.int/news-room/fact-sheets/detail/infertility. 



WILLIAMS_TO_PUBLISHER_LB_ACW.DOCX (DO NOT DELETE) 4/21/22  10:18 PM 

4 WAKE FOREST JOURNAL OF LAW & POLICY [Vol. 12:2 

A.  Fertility Preservation Procedures 

Infertility may stem from issues with reproductive organs, 
hormonal disorders, or even genetic disorders.23 Depending on the 
cause of a couple’s infertility, a variety of treatments may be utilized, 
including medicine, surgery, and intrauterine insemination of 
ART.24 Infertility treatments, though they may overlap with fertility 
preservation treatments, have a fundamentally different purpose 
and time restraint. Specifically, infertility treatments occur after an 
individual has already been diagnosed as infertile.  

As of August 2020, nineteen states have passed fertility insur-
ance coverage laws known as “mandate-to-offer” or “mandate-to-
cover” statutes.25 Mandate-to-offer laws require an insurer to inform 
employers that coverage is available for infertility treatments; it does 
not, however, require insurers to cover such policies.26 In contrast, 
mandate-to-cover laws require an insurer to cover some fertility treat-
ments, though these statutes typically have a narrow scope of cover-
age.27 Although coverage for infertility treatments varies signifi-
cantly from state-to-state, some statutes may specifically exclude or 
explicitly include specified procedures. For instance, mandate-to-
cover laws generally only include infertility treatment coverage for 
in vitro fertilization (“IVF”), the most common form of ART.28 Yet, 
North Carolina is not one of these nineteen states.29 

Alternatively, fertility preservation focuses on the preserva-
tion of the patient’s future ability to biologically reproduce.30 Fertil-
ity preservation treatments are recommended for individuals31 in 

 
23 Reproductive Health: Infertility FAQ, supra note 21. 
24 Id. 
25 See ARK. CODE ANN. §§ 23-85-137, 23-86-118 (2021); CAL. INS. CODE § 10119.6 (Deering 
2021); CONN. GEN. STAT. ANN. §§ 38a-509, 38a-536 (2021); 215 ILL. COMP. STAT. ANN. 
5/356m (2021). 
26 Seema Mohapatra, Assisted Reproduction Inequality and Marriage Equality, 92 CHI.-KENT L. 
REV. 87, 94 (2017).  
27 Id. 
28 See Reproductive Health: Infertility FAQ, supra note 21. 
29 State Laws Related to Insurance Coverage for Infertility Treatment, NCSL (Mar. 12, 2021), 
https://www.ncsl.org/research/health/insurance-coverage-for-infertility-laws.aspx. 
30 Dina M. Fink et al., A Review of the Oncology Patient’s Challenges for Utilizing Fertility Preserva-
tion Services, 6 J. ADOLESCENT & YOUNG ADULT ONCOLOGY 31, 40 (2017). 
31 This Comment occasionally uses the words “female” and “woman” to describe individuals 
who face uterine-based infertility questions; however, the author recognizes that not every 
childbearing person is a woman, nor is every woman a childbearing person. The author also 
recognizes that many discussions of fertility in the medical field use the traditional binary 
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two distinct situations: (1) to delay parenthood for personal reasons 
such as to focus on a career or other lifestyle reasons, and (2) to 
preserve their ability to biologically reproduce prior to cancer treat-
ments or other life-saving treatments.32 The latter includes taking 
steps to protect the patient’s ability to have children in the future 
by exploring what is needed before, during, and after a medical 
treatment that has the potential to adversely impact a patient’s in-
fertility.33 Usually, preservation involves removing and storing re-
productive cells, eggs, or sperm from the patient’s body before un-
dergoing a potentially sterilizing medical treatment.34 This allows 
the patient to utilize ART procedures, such as IVF, in the future, 
after undergoing cancer treatments.35 

However, this option is only available to cancer patients who 
can afford ART. Female cancer survivors have consistently reported 
that the most significant factor in their decision on whether to pur-
sue fertility preservation is the cost.36 The average cost in the United 
States of one fertility preservation cycle of ovarian stimulation and 
embryo or oocyte cryopreservation is $12,737.37 In comparison, the 
average cost in North Carolina is about $13,000; however, this fig-
ure does not include costs relating to medication, hormone treat-
ment, monitoring, or storage.38 Even with a standard employer-
sponsored insurance plan, a patient with 25% coinsurance would 
have monthly out-of-pocket costs of $2,500 for a cancer treatment 

 
of male and female for sex, but that a person’s gender is not inherently reliant on this 
binary. 
32 See Fertility Preservation Can Protect Your Ability to Have a Baby in the Future, USC FERTILITY, 
https://uscfertility.org/fertility-preservation (last visited Oct. 14, 2021).  
33 See id. 
34 Joyce Reinecke, States Add Coverage Mandates to Cover Infertility Treatment following Cancer 
Treatments, NASHP (Nov. 20, 2018), https://www.nashp.org/states-add-coverage-mandates-
to-cover-infertility-treatment-following-cancer-treatments. 
35 Fertility Concerns and Preservation for Women, CANCER.NET (Sept. 9, 2019), https://www.can-
cer.net/navigating-cancer-care/dating-sex-and-reproduction/fertility-concerns-and-preser-
vation-women. 
36 Jessica R. Walter et al., A Call for Fertility Preservation Coverage for Breast Cancer Patients: The 
Cost of Consistency, 109 J NAT’L CANCER INST. 1, 1 (2017); Cardozo et al., supra note 17 at 
1607. 
37 Walter et al., supra note 36; Cardozo et al., supra note 17, at 1608. 
38 How Much Does IVF Cost in North Carolina? Average IVF Cost, Insurance and Financing Options, 
IVF AUTHORITY, https://www.ivfauthority.com/ivf-cost-in-north-carolina (last updated Dec. 
22, 2020).  
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that costs $10,000 each month.39 These cancer treatment costs 
alone are nearly 70% of the average American’s monthly income.40 

Since 1998, the federal Women’s Health and Cancer Rights 
Act (“WHCRA”) has mandated that insurers provide coverage for 
breast reconstruction costs in connection with a mastectomy.41 Most 
iatrogenic conditions and side effects resulting from cancer treat-
ments are covered by insurance.42 Therefore, including iatrogenic 
infertility under insurance coverage would not stray away from the 
fundamental ethical principle of medical insurance: insurers 
should cover the harm that medical professionals cause.43 Yet, infer-
tility treatments are generally not covered, no matter if the infertil-
ity is iatrogenic or natural.44 Even if an insurer voluntarily covers or 
is mandated by law to cover “infertility treatments,” iatrogenic infer-
tility is typically omitted depending on how insurers internally de-
fine “infertility.”45 Generally, most insurers use the medical defini-
tion, which defines infertility as “the inability to conceive after at 
least one year of unprotected intercourse.”46 However, the defini-
tion of infertility fails to include the future risk of infertility or the 
likelihood of foreseeable infertility resulting from cancer treat-
ments.47 Because a “higher risk of infertility” is not included within 
the infertility definition, preemptive fertility preservation 

 
39 Selby, supra note 14. 
40 Id. 
41 Lisa Campo-Engelstein, For the Sake of Consistency and Fairness: Why Insurance Companies 
Should Cover Fertility Preservation Treatment for Iatrogenic Infertility, 156 CANCER TREATMENT & 

RSCH. 1, 4 (2010), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3086472 [hereinafter 
Campo-Engelstein, For the Sake]. 
42 Lisa Campo-Engelstein, Consistency in Insurance Coverage for Iatrogenic Conditions Resulting 
from Cancer Treatment Including Fertility Preservation, 28 J. CLINICAL ONCOLOGY 1284, 1284–85 

(2010) [hereinafter Campo-Engelstein, Consistency in Insurance]. 
43 Campo-Engelstein, For the Sake, supra note 41. 
44 Id. 
45 Campo-Engelstein, Consistency in Insurance, supra note 42.  
46 The CDC defines infertility as “not being able to get pregnant (conceive) after one year 
(or longer) of unprotected sex.” Reproductive Health: Infertility FAQ, supra note 21. The In-
ternational Committee for Monitoring Assisted Reproductive Technologies defines infertil-
ity as “[a] disease characterized by the failure to establish a clinical pregnancy after 12 
months of regular, unprotected sexual intercourse or due to an impairment of a person's 
capacity to reproduce either as an individual or with his/her partner.” International Glossary 
on Infertility and Fertility Care, INT’L COMM. MONITORING ASSISTED REPROD. TECHS., 
https://www.icmartivf.org/glossary/i-m/#I (last visited Oct. 24, 2021). 
47 See Reproductive Health: Infertility FAQ, supra note 21.  
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procedures are left out of insurance policies.48 Additionally, carriers 
customarily require a diagnosis of infertility to be covered.49 Yet, as 
discussed above, at the time cancer patients are requesting cover-
age, they are not yet infertile.50 

B.  Cancer Trends In North Carolina 

Cancer treatments, in particular, are a major cause of 
infertility.51 Although there are innumerable factors, such as the 
type of treatment and cancer, even the lowest risk cancer treatment 
decreases the probability of having a live birth by 10-15%, suggest-
ing that any patient of reproductive age could benefit from fertility 
preservation.52 The most common causes of decreased fertility in 
patients after undergoing cancer treatment are due to exposure to 
uterine radiation, hypothalamic/pituitary radiation, or alkylating 
agent chemotherapy.53 Other causes such as treatment-induced 
Amenorrhea, or a lack of menstruation related to cancer therapy, 
can also lead to fertility problems depending on the agent used, the 
dosage, the duration of therapy, and the age of the patient.54  

Moreover, iatrogenic infertility is an expected consequence 
of cancer treatment, especially as survival rates continue to 

 
48 Daniel Basco et al., Insuring Against Infertility: Expanding State Infertility Mandates to Include 
Fertility Preservation Technology for Cancer Patients, 38 J. L. MED. ETHICS 1, 1 (2010), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3097090. 
49 Id. at 2. 
50 James B. Roche, After Bragdon v. Abbott: Why Legislation is Still Needed to Mandate Infertility 
Insurance, 11 B.U. PUB. INT. L.J. 215, 216 (2002). Because insurers only provided coverage 
for “illnesses,” procedures used to treat an infertility condition were not recoverable. Id. 
Additionally, insurers argue that ARTs do not constitute as “treatment” because “treatment” 
should be defined as “all the steps taken to affect a cure of an injury or disease.” Id. at 217. 
Under this argument, insurers were not required to provide coverage for infertility treat-
ments because such treatments do not cure infertility, they only allow for pregnancy in spite 
of it. Id. at 216–17. 
51 Fertility Issues in Girls and Women with Cancer, NAT’L CANCER INST. (Feb. 24, 2020), 
https://www.cancer.gov/about-cancer/treatment/side-effects/fertility-women. 
52 B. Lyttle Schumacher et al., Modeling of Live-Birth Rates and Cost-Effectiveness of Oocyte Cryo-
preservation for Cancer Patients Prior to High- And Low-Risk Gonadotoxic Chemotherapy, 32 HUM. 
REPROD. 2049, 2051 (Oct. 2017). 
53 See Daniel M. Green et al., Fertility of Female Survivors of Childhood Cancer: A Report from the 
Childhood Cancer Survivor Study, 27 J. CLINICAL ONCOLOGY 2677, 2681 (2009), 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2690392. 
54 Pamela N. Munster, Fertility Preservation and Breast Cancer: A Complex Problem,                    
CANCER NETWORK (June 17, 2013), http://www.cancernetwork.com/display/arti-
cle/10165/2145852. 
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increase.55 It is predicted that more than 84% of cancer patients 
aged fifteen to thirty-nine will survive more than five years after 
treatment.56 In fact, the American Cancer Society suggests that 
individuals should be recognized as survivors from the moment of 
cancer diagnosis, and the Institute of Medicine proposes cancer 
survivors be guided toward planning for survivorship with equal 
intensity to planning their treatment.57 Despite mortality rates 
decreasing, the expected number of new cancer cases in the United 
States is expected to grow by 21% in women.58 While it depends on 
various individualized factors, of the women diagnosed with cancer 
during their reproductive years, 40%-80% of those women and 
35%-70% of men will be at risk for iatrogenic infertility.59 

C.  Current Practice Patterns & Insurance Trends 

In 2006, the American Society of Clinical Oncology 
(“ASCO”) issued guidelines regarding fertility preservation; it rec-
ommended that oncologists address the possibility of infertility with 
patients treated during their reproductive years and be prepared to 
discuss possible fertility preservation options or refer appropriate 
and interested patients to reproductive specialists.60 However, the 
ASCO guidelines do not oblige physicians to discuss fertility preser-
vation options with patients; the guidelines simply make the recom-
mendation that physicians should do so.61 In one study, only 38% 
of physicians surveyed stated that they were aware of ASCO’s infer-
tility-related guidelines.62 Additionally, among the oncologist re-
spondents, the survey found that 79% reported discussing fertility 
preservation with patients of childbearing age.63 However, 75% of 

 
55 Id. 
56 Cancer Stat Facts: Cancer Among Adolescents and Young Adults, NAT’L CANCER INST., 
https://seer.cancer.gov/statfacts/html/aya.html (last visited Oct. 24, 2021). 
57 Gwendolyn P. Quinn et al., State Laws and Regulations Addressing Third-Party Reimbursement 
for Infertility Treatment: Implications for Cancer Survivors, 95 FERTILITY & STERILITY 72, 72 
(2011). 
58 Hannah K Weir et al., The Past, Present, and Future of Cancer Incidence in the United States: 
1975 through 2020., 112 CANCER 1827, 1827 (2015). 
59 Narayan et al., supra note 11. 
60 Stephanie J. Lee et al., American Society of Clinical Oncology Recommendations on Fertility Preser-
vation in Cancer Patients, 24 J. CLINICAL ONCOLOGY 2917, 2917 (2006). 
61 Id.  
62 Roxanne Nelson, ASCO 2009: Fertility Preservation Guidelines Not Widely Followed, MEDSCAPE 
(June 1, 2009), http://www.medscape.com/viewarticle/703634. 
63 Id. 
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that group failed to refer such patients to reproductive specialists 
or distribute educational materials regarding fertility preserva-
tion.64 Further, one study showed that at least half of all patients do 
not recall receiving information about fertility from their physi-
cians.65 For physicians who do provide their patients with infor-
mation regarding fertility preservation options, there is no con-
sistency or regulation regarding what information must be 
disseminated.66 Unsurprisingly, 90% of women surveyed who had 
received counseling about their cancer treatment’s potential to af-
fect their long-term reproductive health reported at the time of de-
cision-making that cost and lack of insurance coverage were their 
reasons for not utilizing fertility preservation technologies.67 

D.  Scope of North Carolina Health Insurance 

Before diving into how North Carolina could amend and en-
hance the health insurance statutes already in place, consider how 
North Carolina currently defines some key terms. 

In discussing the types of insurance markets, some founda-
tional distinctions must be made between group health plans and 
individual health plans. A “group health plan” is defined under fed-
eral law as  

an employee welfare benefit plan to the extent that 
the plan provides medical care (including items and 
services paid for as medical care) to employees (in-
cluding both current and former employees) or their 
dependents (as defined under the terms of the plan) 
directly or through insurance, reimbursement, or 
otherwise.68  

North Carolina divides group health care plans into two discrete 
markets: small group markets and large group markets.69 

 
64 Id. 
65 Id. 
66 Id. 
67 Seema Mohapatra, Fertility Preservation for Medical Reasons and Reproductive Justice, 30 HARV. 
J. RACIAL & ETHNIC JUST. 193 (2014). 
68 45 C.F.R. § 146.145(a)(1) (2020). 
69 “Small group markets” consist of the health insurance market under which individuals 
obtain health insurance through a group health insurance plan maintained by a small em-
ployer, who is further defined as an employer that “on at least fifty percent (50%) of its 
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Conversely, an “individual market” in North Carolina encompasses 
the market for health insurance coverage offered to individuals.70 
Nearly all of North Carolina’s required state benefits apply to indi-
vidual, small group, and large group markets.71 However, this dis-
tinction becomes imperative when discussing the Affordable Care 
Act (“ACA”)-covered employers. 

i.        North Carolina’s Benchmark Plans 

A critical provision of the ACA is the requirement for certain 
health insurers to cover a standard set of uniform benefits for poli-
cyholders.72 Under this health care reform legislation, all individual 
and small group plans must include coverage for ten essential 
health benefits (“EHBs”).73 This requirement, however, is only com-
pulsory for small group and individual health plans.74 In order to 
define the services included in each EHB, each state selects an EHB 
“benchmark plan,” which reflects the scope of benefits covered by 
a typical employer plan.75 However, since the passing of the 2019 

 
working days during the preceding calendar quarter, employed no more than 50 eligible 
employees” N.C. GEN. STAT. § 58-68-25(a)(17) (2021); Id. § 58-50-110(22). “Large group 
market” consists of the health insurance market who employed “an average of at least 51 
employees on business days during the preceding calendar year.” Id. § 58-68-25(a)(10)–
(11). 
70 Id. § 58-68-25(a)(9). 
71 CTRS. FOR MEDICARE & MEDICAID SERVS., NORTH CAROLINA – STATE REQUIRED BENEFITS 
(2021), https://downloads.cms.gov/cciio/State%20Required%20Benefits_NC.PDF. 
72 State Insurance Mandates and the ACA Essential Benefits Provisions, NAT’L CONF. ST. 
LEGISLATURES (Apr. 12, 2018), https://www.ncsl.org/research/health/state-ins-mandates-
and-aca-essential-benefits.aspx. 
73 45 C.F.R. § 156.110 (2020). The ten categories of benefits are as follows  

(1) Ambulatory patient services. (2) Emergency services. (3) Hospitali-
zation. (4) Maternity and newborn care. (5) Mental health and sub-
stance use disorder services, including behavioral health treatment. 
(6) Prescription drugs. (7) Rehabilitative and habilitative services and 
devices. (8) Laboratory services. (9) Preventive and wellness services 
and chronic disease management. (10) Pediatric services, including 
oral and vision care.  

Id. 
74 45 C.F.R. § 155.20 (2020). 
75 45 C.F.R. § 156.110(b) (2020). Ultimately, a benchmark plan is the plan that each state 
designates as the standard for EHBs and insurance carriers in the individual and small 
group markets in each state are required to use the benchmark plan as a minimum for 
creating their own EHB coverage. Louise Norris, Does the ACA Require Infertility Treatment to 
be Covered by Health Insurance, HEALTH INS. (June 3, 2021), https://www.healthinsu-
rance.org/faqs/does-the-aca-require-infertility-treatment-to-be-covered-by-health-insu-
rance. 



WILLIAMS_TO_PUBLISHER_LB_ACW.DOCX (DO NOT DELETE) 4/21/22  10:18 PM 

2022] INSURING YOUR FERTILITY 11 

Notice of Benefit and Payment Parameters (“NBPP”), states are now 
subject to two new requirements.76 First, the state’s new or modified 
benchmark plan must provide a scope of benefits that is at least 
equal to those in a “typical” employer plan; and second, the bench-
mark plan cannot “exceed the generosity” of either the benchmark 
plan for plan year 2017 or any of the ten benchmark plan options 
the state had available for 2017.77 The second parameter require-
ment thus sets a benefit ceiling; a state can only increase the value 
of its EHB if the current benchmark is not the most generous of the 
ten in-state options.78 

For North Carolina’s 2017 through 2022 benchmark plan, 79 
the state selected the largest small group plan sold in the state based 
on enrollment from 2014, which was Blue Cross and Blue Shield of 
North Carolina’s Blue Options PPO.80 This employer-sponsored 
benchmark plan that the state adopted limits the coverage of infer-
tility treatment drastically.81 Although the policy does allow for “cer-
tain services related to the diagnosis, treatment and correction of 
any underlying causes of infertility,” all related infertility services 
are limited to a lifetime maximum of $5,000.82 Moreover, the policy 
explicitly excludes dependent children, which may encompass not 
only children under the age of eighteen but also young adults up to 
twenty-six on their parents’ insurance.83 In addition, the policy ex-
plicitly excludes artificial means of conception, including IVF.84 

 
76 Sabrina Corlette, Updating the Essential Health Benefit Benchmark Plan: An Unexpected Path to 
Fill Coverage Gaps, PRINCETON U. (Sept. 11, 2020), https://www.shvs.org/updating-the-es-
sential-health-benefit-benchmark-plan-an-unexpected-path-to-fill-coverage-gaps. 
77 Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Param-
eters for 2019: Final Rule, 83 Fed. Reg. 16,930 (Apr. 17, 2018). 
78 Corlette, supra note 76. 
79 The 2017 through 2019 plan for North Carolina was based on the largest small group 
plan available for purchase in 2014. Information on Essential Health Benefits (EHB) Benchmark 
Plans, CTRS. FOR MEDICARE & MEDICAID SERVS. (2021), https://www.cms.gov/cciio/re-
sources/data-resources/ehb#North_Carolina. Starting with the 2020 plan year, states were 
given the option to continue to use their existing benchmark plans or make modifications 
under new guidelines that were designed to give states more flexibility, including using 
benchmark plans from other states. Id. 
80 Id.  
81 BLUECROSS BLUESHIELD OF N.C., BENEFIT BOOKLET FOR EMPLOYEES OF BLUE OPTIONS 

SMALL GROUP 11, 25 (2009). 
82 Id. 
83 Id. 
84 Id. at 25; see BLUECROSS BLUESHIELD OF N.C., IN THE SPOTLIGHT: HEALTH CARE REFORM 

AND ESSENTIAL HEALTH BENEFITS (Nov. 10, 2016), https://www.bcbsnc.com/as-
sets/hcr/pdfs/spotlight_essential_benefits.pdf. 
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Nevertheless, North Carolina has made significant strides. 
The North Carolina 2017 EHB Benchmark Plan, which gives a sum-
mary of the benefits and limitations for insurers covering small 
group and individual plans, characterizes infertility treatment as an 
EHB.85 Additionally, the benchmark plan provides coverage for in-
fertility treatment for “certain services related to the diagnosis, 
treatment and correction of any underlying causes of infertility for 
all members.”86 However, this benefit is subject to a quantitative 
limit of “three medical ovulation induction cycles per lifetime per 
member.”87 North Carolina not only acknowledges that infertility 
treatment, including medical ovulation induction, is an essential 
health benefit but also recognizes that this is a benefit that individ-
uals should have sufficient access to.88 

II.  RACIAL, ECONOMIC, AND GENDER DISPARITIES IN 

COVERAGE IN NORTH CAROLINA 

There is no question that the American health care system 
is flawed. Institutional discrimination within the health care field 
encourages and broadens the socioeconomic disparities that exist 
between the races, rather than promoting health and reproductive 
equality.89 Discriminatory treatment by health care providers, insur-
ers, and even law and policy place fertility preservation and infertil-
ity treatment out of reach.90 The U.S. Centers for Disease Control 
and Prevention (“CDC”) recognizes that “[i]nfertility treatment can 
also be expensive, and [e]conomic, regional, and racial/ethnic 

 
85 Information on Essential Health Benefits (EHB) Benchmark Plans, supra note 79. 
86 Id.  
87 Id.  
88 For instance, Cigna HealthCare of North Carolina is a commonly used insurer for indi-
vidual plans. In all four of its “levels” of coverage, it generally covers expenses for certain 
services related to the diagnosis, treatment and corrections of conditions resulting in infer-
tility. CIGNA HEALTHCARE OF N.C., INC., INDIVIDUAL AND FAMILY EVIDENCE OF COVERAGE 1, 
48 (2021), https://www.cigna.com/static/www-cigna-com/docs/individuals-families/ 
2021/ medical/noseo/pol/nc-cigna-connect-3500-mihm0240-0241-0246-ral.pdf. However, 
Cigna North Carolina policies explicitly exclude fertility preservation treatments and states: 
“[T]reatment for Infertility, such as in vitro fertilization and other types of artificial or sur-
gical means of conception and associated procedures and the related medications are not 
covered.” Id. at 48. Nothing in its policy discusses iatrogenic infertility. Id. at 1–99. 
89 Iris G. Insogna & Elizabeth S. Ginsburg, Infertility, Inequality, and How Lack of Insurance 
Coverage Compromises Reproductive Autonomy, 20 AMA J. ETHICS, 1152 (2018). 
90 Ethics Comm. of the Am. Soc’y for Reprod. Med., Disparities in Access to Effective Treatment 
for Infertility in the United States: An Ethics Committee Opinion, 116 AM. SOC’Y REPROD. MED. 54, 
57 (July 2021). 
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disparities in access to and use of infertility services are clearly pre-
sent.”91 Yet, what is North Carolina doing to protect its vulnerable 
citizens’ right to procreate? Currently in North Carolina, there is 
no state legislative insurance mandate for infertility at all.92 Rather, 
North Carolina is contributing to the power and class gap that exists 
between the races and leaving its cancer patients infertile and bank-
rupt. 

A.  Economic Barriers 

The American Society for Reproductive Medicine (“ASRM”) 
notes that economic barriers are a significant impediment to fertil-
ity care and that “persons of middle to lower socioeconomic status 
and persons of African American or Hispanic ethnicity are un-
derrepresented in the population of infertility patients.”93 
Unsurprisingly, studies show that wealthier patients are more likely 
to pursue fertility preservation and infertility treatment options, 
despite the fact that cancer is not as prevalent in wealthier 
communities.94 Besides simply being more likely to afford the 
treatments, wealthier patients are also more likely to be informed 
of these fertility preservation options when compared to lower-
income patients. One study showed that females, African Ameri-
cans, and the uninsured were all significantly less likely to be in-
formed about fertility preservation during the course of their can-
cer treatment.95 Of these groups, females with government 
insurance were at the highest risk of not being informed about fer-
tility preservation.96 Within all groups, uninsured status was a pre-
dictor for not making any fertility preservation arrangements prior 

 
91 CTRS. FOR DISEASE CONTROL & PREVENTION, NATIONAL PUBLIC HEALTH ACTION PLAN 

FOR THE DETECTION, PREVENTION, AND MANAGEMENT OF INFERTILITY 3, 13 (June 2014), 
www.cdc.gov/reproductivehealth/Infertility/PDF/DRH_NAP_ Final_508.pdf. 
92 Erin Billups, The Complex and Often Hidden World of Infertility Explored, SPECTRUM NEWS 1 
(June 13, 2019), https://spectrumlocalnews.com/nc/charlotte/exploring-your-
health/2019/06/11/the-complex-and-often-hidden-world-of-infertility-explored-nc. 
93 Ethics Comm. of the Am. Soc’y for Reprod. Med., supra note 90, at 56. 
94 AM. CANCER SOC’Y, CANCER FACTS & FIGURES 2020, 1, 55 (2020), https://www.can-
cer.org/content/dam/cancer-org/research/cancer-facts-and-statistics/annual-cancer-
facts-and-figures/2020/cancer-facts-and-figures-2020.pdf. 
95 Margarett Shnorhavorian et al., Fertility Preservation Among Adolescent and Young Adult Can-
cer Survivors in the AYA Hope Study, SOC’Y FOR PEDIATRIC UROLOGY (May 3, 2013), 
http://www.spuonline.org/abstracts/2013/8.cgi. 
96 Id. 
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to starting cancer treatment.97 To put this in context, in North Car-
olina from 2014 to 2018, 51.3% of cancer patients were women; 
31.1% of cancer patients were minorities, with 21.5% of cancer pa-
tients being African American; and 21.6% of cancer patients were 
uninsured and were at the federal poverty level (“FPL”) or below 
138% of poverty.98 Also, on average in North Carolina, 41% of 
cancer patients are below the FPL, with 25.6% of cancer patients 
below 150% of poverty.99 

B.  Disparities in Informed Consent and Quality of       
Treatment 

Physicians consciously or unconsciously make assumptions 
or have biases about who deserves to be a parent based on a number 
of factors from insurance coverage and overall wealth, to education 
level and the number of children the patient already has.100 Race 
also affects the quality of health care minority patients receive.101 
African American women are more reluctant to seek medical help 
for infertility and thus delay getting access to treatment longer than 
their white counterparts.102 Although there are many reasons for 
this delay, including economic insecurity or a lack of insurance, 
there are other causes such as the stigma of infertility and the “hy-
perfertility of black women,” the mistrust of health care providers, 
and implicit bias by health care providers in deciding which patients 
to refer for fertility care.103   

 
97 Id. 
98 Quick Profiles: North Carolina, NAT’L CANCER INST., https://statecancerprofiles.can-
cer.gov/quick-profiles/index.php?statename=northcarolina#t=0 (last visited Oct. 11, 
2021). 
99 Id. 
100 Anna Smith, Biases in Healthcare: An Overview, MED. NEWS TODAY (Aug. 30, 2021) 
https://www.medicalnewstoday.com/articles/biases-in-healthcare. 
101 See Barbara Noah, The Role of Race in End-of-Life Care, 15 J. HEALTH CARE L. & POL’Y 349, 
351 (2012); see also CARA JAMES ET AL., THE HENRY J. KAISER FAMILY FOUND., KEY FACTS: 
RACE, ETHNICITY & MEDICAL CARE 41 (Jan. 30, 2007), https://files.kff.org/attachment/re-
port-key-facts-race-ethnicity-and-medical-care.pdf (documenting the prevalence of minority 
health disparities by condition, insurance status and utilization of primary and preventative 
care and specialist care). 
102 Lynn White et al., Explaining Disparities in Treatment Seeking: The Case of Infertility, 85 
FERTILITY & STERILITY 853, 855 (2006). 
103 Kimberly Mutcherson, Reproductive Rights Without Resources or Recourse, 47 HASTINGS CTR. 
REP. S12, S15–16 (2017). 
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When examining fertility preservation for iatrogenic infer-
tility, the disparities in the medical outcomes for minorities are dis-
heartening, with African Americans in particular falling behind in 
terms of life expectancy and infant mortality when compared with 
other populations.104 The CDC reports that cancer death rates for 
women are highest among African Americans, followed by Cauca-
sians, Hispanics, and Asian/Pacific Islanders.105 Cancer has been 
the leading cause of death for Asian American women since 1980.106  

In addition to the patient’s ability to afford fertility preserva-
tion treatments, the patient faces the burden of pursuing fertility 
preservation treatments, assuming he or she knows that these op-
tions are available.107 Nationally, the geographic distribution of ob-
stetricians-gynecologists and fertility centers varies widely among 
states and locales.108 In North Carolina, for example, there are only 
ten fertility clinics that would be willing to engage in fertility preser-
vation procedures or discuss a patient’s options for preservation.109 

III. HOW CAN NORTH CAROLINA INSURE FERTILITY TO CANCER 

PATIENTS?  

Under the ACA, individual and small group plans must 
cover EHBs such as pre-existing conditions.110 However, states can 
go beyond the ACA’s requirements and mandate coverage for other 
conditions, including iatrogenic infertility.111 Currently, neither the 
ACA nor any other federal laws mandate insurance coverage for in-
fertility treatment.112 

 
104 See Kenneth D. Kochanek et al., Deaths: Final Data for 2009, NAT'L VITAL STATS. REPS., 1, 
3 (2011). 
105 Leading Cancers by Age, Race, Sex, and Ethnicity, CTRS. FOR DISEASE CONTROL & 

PREVENTION, https://gis.cdc.gov/Cancer/USCS/#/Demographics (last visited Oct. 11, 
2021). 
106 Jacob Antrican, Cancer Prevention for Asian American Women, NAT’L FOUND. FOR CANCER 

RSCH. (July 9, 2016), https://www.nfcr.org/blog/asian-american-women-cancer-preven-
tion. 
107 Mutcherson, supra note 103, at 14–15. 
108 Id. 
109 Fertility Clinics in North Carolina, IVF AUTHORITY, https://www.ivfauthority.com/ivf-clin-
ics/usa/north-carolina (last visited Oct. 11, 2021). 
110 Beth Braverman, What are the ACA Essential Health Benefits?, HEALTHCARE INSIDER (Jan. 
21 2021), https://healthcareinsider.com/what-are-the-aca-essential-health-benefits-
210386. 
111 Reinecke, supra note 34. 
112 Norris, supra note 75. 
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A. Overview of States Passing Fertility Preservation Statutes 

Each of the eleven states with fertility preservation statutes 
has its own statutory construction, some of which varies signifi-
cantly.113 The scope of these inconsistencies spreads over the type 
of insurers who are exempt from requiring coverage, how infertility 
is defined,114 what procedures are covered, and who is actually cov-
ered.115 Additionally, all eleven states with fertility preservation stat-
utes also have infertility preservation laws, and nine out of eleven of 
these states have IVF insurance laws as well.116 

i.  Exempt Carriers 

The specific insurance markets that are covered under each 
state’s statute vary slightly, but there are some markets that are con-
sistently not subject to the statute’s requirements.117 These statutes 
generally apply to group health insurance plans, yet it is important 
to note the carriers that may be exempt from these statutes.118 First, 
New York, New Hampshire, Delaware, Illinois, Maryland, and New 
Jersey all exclude small businesses from this mandate.119 Many of 
the state bills to add new benefit mandates tend to exempt the ACA-
regulated plans, which would include small group and individual 
markets.120 However, the states vary as to what constitutes a small 
business.121 In particular, Illinois requires insurance policies that 
cover more than twenty-five people and provide pregnancy-related 
benefits to provide coverage for medically necessary expenses for 
standard fertility preservation services when a medically necessary 

 
113 Infertility Coverage by State, supra note 18. 
114 See id. The eleven states that have passed fertility preservation statutes to include iatro-
genic infertility have taken one of two main approaches: they redefined infertility altogether 
or created a subcategory of infertility to include iatrogenic infertility. Id. 
115 See id. (showing that another inconsistency involves duration of coverage); see also H.B. 
20-1158, 2020 Leg., Reg. Sess. (Colo. 2022). 
116 Infertility Coverage by State, supra note 18. 
117 Id.  
118 Id.  
119 Mandated Coverage of Infertility Treatment, KFF (2020), https://www.kff.org/womens-
health-policy/state-indicator/infertility-coverage. 
120 Id.  
121 Id.  
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treatment may directly or indirectly cause iatrogenic infertility to an 
enrollee.122 

Second, none of these statutes mandate the state to provide 
coverage through Medicaid.123 Last, Connecticut, Illinois, Mary-
land, and New Jersey all exclude religious employers from requiring 
coverage.124 Colorado and Delaware, on the other hand, allow reli-
gious employers to request exclusion from this required coverage if 
it “conflicts with the religious organization’s bona fide religious be-
liefs and practices.”125 

ii. What Procedures Are Covered? 

Generally, states that have passed fertility preservation stat-
utes do not include coverage for “elective” fertility preservation or 
long-term storage costs.126 Moreover, the fertility preservation bills 
themselves do not necessarily provide for coverage of infertility 
treatments, such as IVF, which might be needed after cancer treat-
ment to achieve a pregnancy.127  

For example, Colorado provides coverage for the diagnosis 
and treatment of infertility and standard fertility preservation ser-
vices, including three completed oocyte retrievals with unlimited 
embryo transfers in accordance with the guidelines of ASRM, using 
single embryo transfer when recommended and medically appro-
priate.128 Although IVF and other ASRM approved ART procedures 
are not included within the bill itself, reading the bill in conjunc-
tion with the codified law demonstrates that such procedures are 
covered.129  

Delaware, however, covers not only cryopreservation and 
thawing of eggs, sperm, and embryos but also cryopreservation of 
ovarian and testicular tissue, which, although not experimental, is 
not widely accepted.130 Some states have also limited the number of 

 
122 215 ILL. COMP. STAT. ANN. 5/356z.32 (2021). 
123 Mandated Coverage of Infertility Treatment, supra note 119. 
124 Id. 
125 H.B. 20-1158, 2020 Leg., Reg. Sess. (Colo. 2022). 
126 Reinecke, supra note 34. 
127 Id. 
128 COLO. REV. STAT. § 10-16-104(23) (2020). 
129 Id. 
130 DEL. CODE ANN. tit. 18, § 3342(2)(c)–(e) (2021). 
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egg retrievals.131 Delaware limits coverage to six completed egg re-
trievals per lifetime but allows unlimited embryo transfers in ac-
cordance with ASRM guidelines, using single embryo transfer 
(“SET”).”132 The rationale behind this limitation is based on re-
search conducted by the Health and Policy Planning Subcommittee 
of the State Employee Benefits Committee and Stand Up for Dela-
ware Fertility Coverage.133 The Committee found that the more eggs 
produced from each IVF cycle, the increased chance of live birth; 
however, this holds true only up to thirteen eggs, which thereafter 
can result in lower quality eggs.134 Moreover, Delaware has limited 
embryo transfers to using only a SET to limit the risk of a woman 
having multiple children from a single pregnancy.135 

iii. Who is Covered? 

One of the biggest inconsistencies among states involves 
whether minors are included for fertility preservation coverage.136 
Rhode Island has limited coverage of fertility preservation proce-
dures to only women between the ages of twenty-five and forty-
two.137 Yet, its minor consent statute allows for any person age six-
teen and over to consent to routine, emergency, medical, or surgi-
cal care.138 This statute leaves a significant gap for people ages six-
teen to twenty-five who are able to consent to their cancer 
treatments and their fertility preservation procedures but are ineli-
gible for insurance coverage of these fertility preservation proce-
dures. 

 
131 See, e.g., COLO. REV. STAT. § 10-16-104(23) (2020); DEL. CODE ANN. tit. 18, § 3342(i)(2)(i) 
(2021). 
132 DEL. CODE ANN. tit. 18, § 3342(i)(2)(i) (2021). The language in the law regarding the 
use of SET “when recommended and medically appropriate” is intended to reduce safety 
risks to the mother, increase the chance for successful pregnancy, and reduce the overall 
cost of health care now associated with multiple births. Id. 
133 THE HEALTH POL’Y & PLAN. SUBCOMM. OF THE STATE EMP. BENEFITS COMM., DELAWARE’S 

FERTILITY CARE & PRESERVATION LAW SB 109 (2019). 
134 Id.; DAVID J. MCLERNON ET AL., PREDICTING THE CHANCES OF A LIVE BIRTH AFTER ONE 

OR MORE COMPLETE CYCLES OF INVITRO FERTILISATION: POPULATION BASED STUDY OF 

LINKED CYCLE DATA FROM 113 873 WOMEN 4 (2016), https://www.bmj.com/con-
tent/bmj/355/bmj.i5735.full.pdf. 
135 DEL. CODE ANN. tit. 18, § 3342(2)(c)–(e) (2021). 
136 Compare 27 R.I. GEN. LAWS § 27-18-30 (2021), with DEL. CODE ANN. tit. 18, § 3342(i)(3) 
(2021). 
137 H.B. 6170, 2017 Gen. Assemb., Jan. Sess. (R.I. 2017). 
138 23 R.I. GEN. LAWS § 23-4.6-1 (2021). 
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However, not all fertility preservation statutes explicitly ex-
clude minors from coverage.139 Rather, some states are vague and 
have no established age criteria.140 Maryland, for example, does not 
specify what ages are covered or precluded from coverage, which 
leaves insurance providers with little direction.141 Drafting the stat-
ute in this manner may present some future complications. For in-
stance, Maryland’s ambiguity as to who is covered may lead to insur-
ance providers defining their own limitations, so long as they are 
not inconsistent with state law.142 This setup may give insurance pro-
viders the discretion to enact their own policies regarding who 
should be covered. It would allow for providers to exclude minors 
explicitly in their own policies, leading to more inconsistency 
throughout the state. Delaware is in a similar situation. The ambi-
guity as to the minimum age leaves insurers with the ability to define 
their own lower limit while not violating the statute.143 Delaware, 
however, only includes a maximum age limit: an individual is only 
qualified for coverage if the retrieval has been completed before 
the individual is forty-five and the transfers are completed before 
the individual is fifty.144 Delaware established the cut off age of fifty 
for embryo transfer based partly on the definition of reproductive 
age, which is generally considered to be between the ages of fifteen 
and forty-nine or between menarche and menopause.145 Yet, Dela-
ware requires non-spouse dependents to be covered, in contrast to 
North Carolina’s 2017 employer-sponsored benchmark plan.146 

 
 
 
 
 
 

 
139 See, e.g., DEL. CODE ANN. tit. 18, § 3342 (2021) (demonstrating that some state statutes 
do not exclude minors). 
140 See, e.g., H.B. 908, 2018 Leg., Reg. Sess. (Md. 2019) (demonstrating that some states do 
not include a specific age range). 
141 Id.  
142 Id.  
143 DEL. CODE ANN. tit. 18, § 3342 (2021). 
144 S.B. 139, 149th Gen. Assemb., Reg. Sess. (Del. 2018). 
145 WORLD HEALTH ORG., REPRODUCTIVE HEALTH INDICATORS 13 (2006). 
146 DEL. CODE ANN. tit. 18, § 3342(i)(2) (2021). 
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B. G  oals and Considerations of North Carolina’s Fertility 
Preservation Statute 

i. Right to Procreate 

The right of procreational autonomy is protected under 
American law147 and has been reaffirmed by the United States Su-
preme Court in Skinner v. Oklahoma as “one of the basic civil rights 
of man.”148 However, the articulation of this ruling presents the 
right to procreate as a “negative” right rather than a “positive” 
right.149 It prohibits the State from placing unjustified restrictions 
on an individual’s ability to reproduce, but it does not require the 
State to take positive steps to help people procreate if they choose 
to do so.150 Insurance providers covering a wide range of iatrogenic 
related services, including breast reconstruction, while refusing to 
cover access to fertility preservation sends a message that wealth is 
a prerequisite to procreation.151 Yet, if the ability to have a biological 
child is a right, then, arguably, these technologies should be made 
available to all individuals experiencing infertility, including those 
patients facing fertility-threatening therapies.152 

Although this right is granted to adults, adolescents should 
also have the option to make the fundamental decision to have their 
own natural, biological children when they reach the age of consent 
to bear children.153 When it comes to reproductive rights, minors 
generally have the same rights as their adult counterparts.154 The 

 
147 The right to reproduce has been protected by international law and the United Nations 
Universal Declaration of Human rights among other international covenants and conven-
tions have recognized this right. G.A. Res. 217 (III) A, Universal Declaration of Human 
Rights (Dec. 10, 1948). 
148 Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). 
149 Mutcherson, supra note 103, at S12. 
150 Id. 
151 Lisa Campo-Engelstein, Insurance Coverage for Cancer Treatment-Induced Conditions: Compar-
ing Fertility Preservation Technology and Breast Reconstructive Surgery, 61 DEPAUL L. REV. 849, 
851 (2012). 
152 John A. Robertson, Procreative Liberty and Harm to Offspring in Assisted Reproduction, 30 AM. 
J. L. & MED. 7, 19 (2004) (noting that the right to have children is a widely accepted per-
sonal liberty). 
153 John Hill, What Does it Mean to be a "Parent”? The Claims of Biology as the Basis for Parental 
Rights, 66 N.Y.U. L. REV. 353, 368 (1991) (citing In re Baby M, 537 A.2d 1227, 1253 (N.J. 
1988)). 
154 Gregory Dolin et al., Medical Hope, Legal Pitfalls: Potential Legal Issues in the Emerging Field 
of Oncofertility, 49 SANTA CLARA L. REV. 673, 682 (2009). 
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right of procreational autonomy is composed of two rights of equal 
significance: the right to procreate and the right to avoid procrea-
tion.155 Yet, when it comes to preserving the ability to reproduce, a 
minor does not have a legal right to partake in the conversation.156 
Ultimately, this “right to procreate” exists without justice because 
there is no way to vindicate that right when it is unfairly denied or 
there are no resources to facilitate one’s ability to access fertility 
preservation treatments.157 

ii. Passing a North Carolina Statute and Not 
Focusing on EHBs 

One provision of the ACA requires that states defray any ad-
ditional premium costs associated with the additional state-man-
dated benefits.158 However, benefits included in North Carolina’s 
new EHB-benchmark plan will not be treated as state mandates for 
defrayal purposes unless they were mandated by the selecting state 
through legislative or regulatory action, separate from an EHB-
benchmark plan selection process.159 A potential alternative ap-
proach to include iatrogenic infertility coverage is to revise an exist-
ing non-infertility-related mandate, such as one related to cancer.160 
If this is a concern that North Carolina ultimately cares about, in-
cluding iatrogenic infertility or simply encompassing more proce-
dures and expanding the infertility treatments covered in the EHB 
benchmark could resolve the issue. Five states have already mod-
estly enhanced their benefit packages to address perceived gaps in 
coverage even after the passing of the 2019 NBPP.161 

 

 
155 Davis v. Davis, 842 S.W.2d 588, 601 (Tenn. 1992). 
156 Dolin et al., supra note 154, at 688–89. 
157 An issue that has not yet been addressed, but may see the Supreme Court docket sooner 
rather than later, is whether the explicit exclusion of minors, and in Rhode Island’s case, 
anyone under twenty-five, would be prohibited under the Equal Protection Clause. Because 
the right to procreate is a fundamental right, the statute in question would warrant strict 
scrutiny. Further, even if the Court were to hold otherwise, adults aged eighteen to twenty-
five in Rhode Island could make an equal protection claim. In particular, women, as a 
protected class, could assert an equal protection claim. H.B. 6170, 2017 Gen. Assemb., Jan. 
Sess. (R.I. 2017). 
158 45 C.F.R. § 155.170(b) (2020). 
159 Id.; see Corlette, supra note 76. 
160 Cardozo et al., supra note 17. 
161 These states are Michigan, New Mexico, Oregon, Illinois and South Dakota. Corlette, 
supra note 76. 
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iii.   Expanding Health Care Coverage and 
Breaking Down the Barriers 

The limitations in coverage will be overcome only when in-
fertility treatment is included in all health insurance coverage, just 
like the diseases that affect other major bodily systems.162 Although 
such additions in coverage might increase the use of these proce-
dures, adding these fertility preservation procedures to insurance 
coverage without expanding health care coverage to those without 
insurance may reinforce socioeconomic inequality.163 While race 
and class disparities will not be eliminated by the mandate of insur-
ance coverage, a preservation statute would lay the groundwork for 
conquering the complexities of such disparate treatment.164 One of 
the reasons why insurance mandates will not eliminate the dispari-
ties based on race, income level and educational level is because 
while “income and health insurance are strong predictors of treat-
ment seeking for fertility impairment,” there is also a significant ra-
cial gap in health insurance coverage.165 This gap makes insurance 
mandates a welcome development but not a solution to the issue of 
disparities.166 

iv. Covering Infertility, IVF and More Diverse 
Treatments 

North Carolina should (1) adopt an infertility insurance stat-
ute that contains fertility preservation for iatrogenic infertility; (2) 
have the Standard Fertility Preservation Services be a base for what 
types of procedures should be covered and include specific proce-
dures within the statute to avoid ambiguity; and (3) exclude exper-
imental fertility care services to limit the “flood” of insurance 
claims.  

First, North Carolina should adopt an infertility insurance 
statute that provides coverage for fertility preservation for iatro-
genic infertility. As previously mentioned, all eleven states that have 
enacted the fertility preservation statutes also have infertility 

 
162 Ethics Comm. of the Am. Soc’y for Reprod. Med., supra note 90, at 55. 
163 Id. 
164 Mutcherson, supra note 103, at 16. 
165 Id. 
166 White et al., supra note 102. 
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insurance laws.167 However, not every state went through the legis-
lative change gradually. States like Delaware, for example, enacted 
an infertility insurance law and fertility preservation law in one 
bill.168 Meaning, until June 2018, there was no insurance coverage 
for any infertility testing or treatment, similar to North Carolina 
currently.169  

Second, North Carolina should have the Standard Fertility 
Preservation Services be a base for what types of procedures should 
be covered and include specific procedures within the statute to 
avoid ambiguity. With regards to the fertility preservation proce-
dures themselves, each state has specified that coverage will only be 
for “Standard Fertility Preservation Services.”170 The states defined 
Standard Fertility Preservation Services as procedures that are con-
sistent with established medical practices as published by the ASRM, 
the ASCO, and other reputable professional medical organiza-
tions.171 However, not all states stop there. Delaware goes a step fur-
ther and includes sixteen specific procedures and costs that are re-
quired to be included for individuals, covered spouses, and non-
spouse dependents.172 The procedures include treatments such as 
cryopreservation of ovarian and testicular tissue, which is no longer 
viewed as experimental by ASRM but was considered experimental 
at the time Delaware enacted its statute.173 Rather than providing 
broad guidance, like Illinois, North Carolina should adopt a struc-
ture similar to Delaware. Some of the broader provisions may give 
the insurer discretion to only cover certain Standard Fertility Preser-
vation Services and to exclude others.174 Naturally, by granting such 
broad discretion, the insurer’s choice would be to cover as little as 
possible. Thus, the General Assembly should at least provide a min-
imum range of coverage to be included by specifying the proce-
dures it intends to cover.  

Additionally, although standard procedures such as IVF and 
cryopreservation of embryos and eggs are well known and may be 

 
167 Infertility Coverage by State, supra note 18. 
168 S.B. 139, 149th Gen. Assemb., Reg. Sess. (Del. 2018).   
169 See DEL. CODE ANN. tit. 18, § 3342 (2021). 
170 See, e.g., COLO. REV. STAT. § 10-16-104(23) (2020); 215 ILL. COMP. STAT. ANN. 5/356z.32 
(2021). 
171 Assemb. B. 3150, 218th Leg. (N.J. 2019). 
172 DEL. CODE ANN. tit. 18, § 3342(2) (2021). 
173 Id.  
174 215 ILL. COMP. STAT. ANN. 5/356z.32 (2021). 
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more commonly used, this does not warrant an exclusion of other 
non-experimental procedures.175 Often times, IVF and cryopreser-
vation of embryos and eggs are not sufficient options for cancer pa-
tients.176 Cryopreservation of either embryos or eggs involves stimu-
lating the ovaries to help mature multiple eggs for retrieval and 
later fertilization.177 However, this procedure often requires the de-
lay of cancer treatments during the hormonal stimulation of the 
ovaries, and prepubescent individuals are often not eligible for 
these procedures due to the immature state of their reproductive 
organs.178 In addition, there is the potential for certain cancers to 
react negatively to the hormones themselves.179  

Third, absent cryopreservation, many options within the 
field of oncofertility, although no longer classified by ASRM as ex-
perimental, are still not utilized everywhere.180 In 2019, after some 
of these states had passed or enacted their fertility preservation stat-
ute, ASRM released its practice committee report on fertility preser-
vation.181 “Ovarian tissue banking is an acceptable fertility-preserva-
tion technique and is no longer considered experimental. Ovarian 
tissue banking is the only method to preserve fertility for prepuber-
tal girls since ovarian stimulation and IVF are not options.”182 Ovar-
ian tissue banking has been a huge step in the field of oncofertility 
and, in particular, for pediatric and adolescent cancer patients who, 
due to their young age, do not have other fertility preservation op-
tions.183  

v. Infertility vs. Iatrogenic Infertility  

As discussed above, the states that have implemented fertility 
preservation statutes have taken different approaches regarding 

 
175 Ethics Comm. of the Am. Soc’y for Reprod. Med., Fertility Preservation and Reproduction in 
Patients Facing Gonadotoxic Therapies, 110 AM. SOC’Y FOR REPROD. MED. 380, 380 (2018) 
[hereinafter Fertility Preservation].  
176 Id. at 380, 383. 
177 Dolin et al., supra note 154, at 684. 
178 Id. 
179 Id. 
180 Fertility Preservation, supra note 175. 
181 See Practice Comm of the Am. Soc’y for Reprod. Med., Practice Committee, Fertility Preserva-
tion in Patients Undergoing Gonadotoxic Therapy or Gonadectomy: A Committee Opinion, 112 
FERTILITY & STERILITY 1022 (2019). 
182 Id. at 1025. 
183 Id. at 1027. 
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how to define iatrogenic infertility: either defining it as a separate 
term or amending the definition of infertility.184 North Carolina, 
however, should separate the two terms. Currently, the North Car-
olina General Statutes does not define infertility; thus, the first step 
would be to articulate a definition.185 States generally use the medi-
cal definition of infertility but some have increased or decreased 
the number of months required to attempt conception before be-
ing classified as infertile.186 For example, Colorado defines failure 
to impregnate or conceive as the failure to establish a clinical preg-
nancy for a woman under the age of thirty-five after twelve months 
of unprotected sexual intercourse or therapeutic donor insemina-
tion or, for a woman thirty-five or older, after six months of unpro-
tected sexual intercourse or therapeutic donor insemination.187 
However, Colorado’s definition does not include men within its age 
variation.188 Moreover, having two separate definitions, one for in-
fertility and one for iatrogenic infertility, would provide more con-
sistency and efficiency for insurance providers.189 Additionally, the 
separate definitions allow for explicit coverage of fertility preserva-
tion for iatrogenic infertility as a part of medical treatment without 
risking interpretation as an elective infertility benefit.190 

IV. CONCLUSION  

While ART continues to advance, access to that technology 
by patients who may need it the most are limited because for many 
the cost remains prohibitive due to a lack of personal financial re-
sources, insurance coverage that does not pay for fertility care, re-
straints on how fertility benefits can be used, or the lack of any 
health care insurance at all.191 North Carolina should enact a fertil-
ity preservation statute in conjunction with infertility and IVF insur-
ance mandate laws to narrow the power and class gap for infertility 
that exists between the races. However, should the North Carolina 
General Assembly determine that the state is not ready for such 

 
184 Corlette, supra note 76. 
185 N.C. GEN. STAT. § 58-68-25(a)(9) (2021). 
186 H.B. 20-1158, 2020 Leg., Reg. Sess. (Colo. 2022). 
187 Id. 
188 Id. 
189 Cardozo et al., supra note 17. 
190 Id. 
191 See generally, Ethics Comm. of the Am. Soc’y for Reprod. Med., supra note 90. 
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large steps, it should at the least enact an infertility insurance law 
that requires insurance coverage for simple infertility diagnostic 
testing and some medications and treatments. 




